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STATEMENT  OF  JOHN  J.  FLYNN 

Mr.  Chairman  and  members  of  the  committee:  I  am  John  J.  Flynn,  Professor 
of  Law  at  the  University  of  Utah  in  Salt  Lake  City,  Utah.  My  testimony  before 
the  Committee  is  not  subsidized  by  any  special  interest  nor  does  it  represent  the 
views  of  anyone  or  any  organization  other  than  my  own  views  based  upon  many 
years  of  teaching,  writing  and  practicing  in  the  antitrust  field.  Where  there  is  a 
bias  imderlying  my  statement  due  to  past  associations  of  interests,  T  shall  indicate 
the  source  of  my  bias,  so  the  Committee  may  take  it  into  account.  Mj^  overall 
bias  in  favor  of  vigorous  and  responsible  antitrust  enforcement  will  permeate  my 
views,  as  will  the  inescapable  burden  of  ignorance  each  of  us  must  necessarily^ 
bear  about  all  the  implications  of  the  proposals  pending  before  the  Committee. 
I  hope  you  will  be  tolerant  of  the  former  and  forgiving  of  the  latter. 

It  will  be  my  purpose  to  comment  briefly  upon  each  title  of  S.  1284  and  bring 
to  the  attention  of  the  Committee  relevant  research  and  litigation  bearing  upon 
particular  aspects  of  the  proposals  in  S.  1284.  I  have  prepared  copies  of  articles 
and  cases  for  inclusion  in  the  record  or  insertion  in  the  Committee  files  as  the  staff 
sees  fit.  In  addition,  I  will  refer  to  insights  gained  during  the  course  of  participating 
in  antitrust  litigation  over  the  past  several  years. 

TITLE    I 

Although  I  suspect  that  the  Committee  has  not  heard  much  testimony  upon 
Title  I,  a  Declaration  of  Policy,  I  consider  it  one  of  the  more  important  sections 
of  S.  1284.  It  is  not  stated  where  Title  I  will  appear  in  the  Statutes  at  Large  or  the 
United  States  Code,  since  the  Title  is  in  the  form  of  a  preamble  to  the  proposals 
for  improving  antitrust  enforcement  which  follow  in  Titles  II-VII.  I  would  suggest 
that  Title  I  be  inserted  as  a  preamble  or  note  to  15  U.S.C.  §  1,  the  Sherman  Act, 
stating  the  overall  policies  of  Congress  in  enacting  the  antitrust  laws.  Congress 
has  followed  this  course  with  regard  to  the  National  Transportation  Policy  in 
49  U.S.C.  §  1.  A  statutory  declaration  of  policy  is  relied  upon  by  courts  and  those 
subject  to  the  law,  to  define  the  scope  of  the  specific  language  of  a  statute. 

Considerable  debate  and  confusion  exists  over  the  scope  and  purpose  of  antitrust 
polic}'.  Some  view  the  sole  objective  of  antitrust  policy  as  the  promotion  of 
"economic  efficiency"  as  defined  by  an  artificial  economic  model  with  assumptions 
beyond  examination  and  often  not  even  stated.  Adherents  to  this  viewpoint  logi- 
cally conclude  that  our  major  antitrust  laws  should  be  narrowly  construed  and 
that  only  that  behavior,  structure  or  governmental  activity  which  clearly  detracts 
from  or  impedes  their  pre-defined  concept  of  "economic  efficiency"  should  be 
attacked  under  existing  antitrust  policy.  In  the  absence  of  evidence  clearly  estab- 
lishing an  impingement  upon  or  destruction  of  "economic  efficiency,"  it  is  an 
improper  and  unwise  exercise  of  governmental  authority  in  the  marketplace  to 
interfere  with  the  competitive  model.  Professor  John  McGee,  Professor  Fred 
Weston  and  Professor  Richard  Posner,  among  others,  make  forceful  arguments  in 
defense  of  this  position.  The  Bork  and  Bowman  versus  Blake  and  Jones  debate  of 
ten  years  ago  (Bork  and  Bowman,  The  Goals  of  Antitrust:  A  Dialogue  on  Policy, 
65  Cohan.  L.  Rev.  363  (1965)  and  Blake  and  Jones,  "In  Defense  of  Antitrust", 
65  Colum.  L.  Rev.  377  (1965);  Bork,  Contrast  in  Antitrust  Theory:  I,  65  Colum. 
L.  Rev.  401  (1965);  Bowman,  Contrast  in  Antitrust  Theory:  II,  65  Colum.  L.  Rev. 
417  (1965);  and  Blake  and  Jones,  Toward  a  Three-Dimensional  Antitrust  Policy, 
65  Colum.  L.  Rev.  422  (1965))  graphically  demonstrates  where  one  will  come  out 
in  defining  the  scope  and  reach  of  antitrust  policy  depending  upon  the  underljang 
assumption  of  the  goals  and  policy  Congress  sought  when  enacting,  amending 
or  reenacting  the  antitrust  laws. 

At  the  risk  of  sounding  overly  jurisprudential,  the  statement  of  Congressional 
purpose  in  enacting  legislation  can  give  great  impetus  to  the  scope  of  application 
of  the  law  enacted,  Specific  statutory  language  gains  depth  and  direction  from 
the  statement  of  legislative  purpose  and  makes  more  probable  and  possible  a 
closer  adherence  of  decision-making  to  Congressional  intent  and  purpose.  Antitrust 
enforcement,  predicated  upon  broad  and  general  legislative  language,  has  been 
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expanded  and  contracted  due  to  the  whim  of  enforcement  officials  and  the  under- 
lying perspective  of  judges  charged  with  the  application  and  evolution  of  anti- 
trust policy  to  shifting  and  changing  business  practices.  There  can  be  no  doubt 
that  flexibility  in  the  legal  standards  to  be  applied  is  essential  if  antitrust  policy 
is  to  be  a  living  policy  capable  of  incorporating  new  insights  and  maintaining 
traditional  values,  while  generally  striking  the  balance  of  a  dynamic  legal  process 
between  flexibility  and  predictability. 

It  is  evident  that  Congress  and  the  courts  have  long  believed  that  antitrust 
policy  serves  broad  social  and  political  goals  as  well  as  economic  goals.  See, 
Thorelli,  The  Federal  Antitrust  Policy  (1955) ;  F.  M.  Scherer,  Industrial  Market 
Structure  and  Economic  Performance  11-12  (1970);  Kaysen  and  Turner,  Antitrust 
Policy,  11-20  (1959);  Uiiited  States  v.  Aluminum  Company  of  America,  148  F.  2d 
416,  427  (2d  Cir.  1945).  President  Franklin  Roosevelt  summed  up  the  central 
political,  social  and  economic  values  antitrust  policy  expresses  in  our  society 
when  he  observed  in  a  1944  lett3r  to  Cordell  Hull:  "The  Sherman  and  Clayton 
Acts  have  become  as  much  a  part  of  the  American  waj'  of  life  as  the  due  process 
clause  of  the  Constitution."  (Quoted  on  the  face  page  of  Thorelli,  The  Federal 
Antitrust  Policy  (1955)).  Antitrust  policy  is  as  much  concerned  with  political  and 
social  values  as  it  is  with  maintaining  economic  efficiency;  in  large  part,  because 
"we  believe  great  corporate  size  concentrates  discretionary  authority  in  the  hands 
of  too  few  people."  (D.  Dewey,  The  New  Learning:  One  Man's  View,  in  Gold- 
schmid,  Mann  &  Weston,  Industrial  Concentration:  The  New  Learning,  p.  11 
(1974)). 

The  insights  gained  from  rigorous  economic  analysis  pursuant  to  competitive 
models  has  been  of  great  assistance  in  the  development  of  efficient  enforcement 
policies  and  a  more  sophisticated  judicial  development  of  antitrust  policy.  Without 
question,  a  broader  understanding  of  and  use  of  the  tools  of  economic  analysis 
can  only  redound  to  the  benefit  of  a  wise  development  of  antitrust  policy.  Yet,  it 
should  be  recognized  that  economic  analj'sis  is  only  the  beginning  point — not  the 
conclusion — of  antitrust  analysis  in  a  legal  setting.  Antitrust  policy  is  too  basic 
and  too  encompassing  of  fundamental  societal  values  to  ever  be  premised  solely 
on  such  flimsy  "scientific  facts"  as  those  provided  by  some  of  the  less  sophisticated 
artisans  laboring  under  the  mantle  of  economic  analysis  in  the  field.  Economic 
analysis,  in  its  finest  sense,  is  an  art — not  a  science — deeply  dependent  upon 
highly  developed  analytical  skills,  a  generous  understanding  of  our  cultural  and 
institutional  values,  a  critical  understanding  of  human  psychology  and  motivation, 
and  a  humanistic  insight  into  the  relationship  of  individualism  and  institutional 
structures.  There  is  an  increasing  tendency  to  treat  antitrust  policy  as  a  one- 
dimensional  policy,  consisting  primarily  of  great  debates  over  artificial  quantifi- 
cation of  institutional  size  and  individual  behavior  and  skillful  manipulation  of 
the  resulting  numbers  in  an  arcane  Kafka-like  game  devoid  of  reality.  It  puts  one 
in  mind  of  the  bizarre  way  in  which  we  objectified  success  in  the  Vietnam  War 
with  "body  counts,"  the  number  of  "pacified  villages,"  tons  of  bombs  dropped  and 
so  on.  Daniel  Yankelovich  called  that  process  the  McNamara  fallacy: 

"The  first  step  is  to  measure  whatever  can  be  easily  measured.  This  is  okay  as 
far  as  it  goes.  The  second  step  is  to  disregard  that  which  can't  be  measured  or  give 
it  an  arbitrary  quantitative  value.  This  is  artificial  and  misleading.  The  third  step 
is  to  presume  that  what  can't  be  measured  easily  really  isn't  very  important. 
This  is  blindness.  The  fourth  step  is  to  say  that  what  can't  be  easily  measured 
really  doesn't  exist.  This  is  suicide." — (Quoted  in  Adam  Smith,  The  Last  Days 
of  Cowboy  Capitalism,  The  Atlantic  Monthly  1972.'! 

We  run  the  risk  that  this  form  of  fallacious  thinking  process  will  overtake  the 
development  of  antitrust  policy  if  we  lose  sight  of  its  broader  social  and  political 
goals  in  our  society  while  manipulating  artificial  economic  theories  and  models 
devoid  of  reality.  Felix  Cohen  described  a  dream  the  great  German  jurist  Von 
Jhering  had  of  ioeing  taken  to  a  special  heaven  reserved  for  the  theoreticians  of 
the  law: 

"In  this  heaven  one  met,  face  to  face,  the  manj^  concepts  of  jurisprudence  in 
their  absolute  purity,  freed  from  all  entangling  alliances  with  human  life.  Here 
were  the  disembodied  spirits  of  good  faith  and  bad  faith,  property,  possession, 
laches  and  rights  in  rem.  Here  were  all  the  logical  instruments  needed  to  manipu- 
late and  transform  these  legal  concepts  and  thus  to  create  and  to  solve  the  most 
beautiful  of  legal  problems."  Cohen,  Transcendental  Nonsense  and  the  Functional 
Approach,  35  Colum.  L.  Rev.  809  (1935). 

I  have  often  wondered  whether  there  is  a  similar  part  of  heaven  where  one 
might  bump  into  the  theoretical  assumptions  and  models  of  economic  analysis. 
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and  frolic  with  the  tools  relied  upon  to  quantify  economic  activity  and  human 
motivation  and  conduct.  Think  of  it:  one  might  meet  the  Phillips  curve  devoid 
of  its  entanglements  with  human  nature  and  motivation;  Pareto  optimality  may 
be  viewed  in  all  ils  splendor  free  of  non-quantifial)le  valines;  and  Fixed,  Variable, 
Marginal  and  Average  cost  ma}'  be  viewed  in  their  etheral  .simplicity  absent  the 
confusion  of  reality.  One  may  even  catch  a  glimpse  of  that  most  rare  concept 
"efficiency"  and  see  concentration  ratios  in  a  purity  beyond  the  hope  of  human 
translation.  In  this  heaven  of  economic  concepts,  games  may  be  played  free  of 
the  worries  of  ethical  values,  i)olitical  objectives  and  social  goals  since  the  models 
and  theories  employed  will  be  free — finallj^  free — of  their  grubby  entanglement 
with  humanitj'. 

Antitrust  policj',  of  course,  is  not  a  one-dimensional  and  positivistic  imple- 
mentation of  artificial  economic  models  with  the  machine-like  logic  of  a  gumball 
dispenser.  In  fact,  the  Congressional  debates  and  objectives  surrounding  the  enact- 
ment of  antitrust  polic}'  emphasize  social  and  political  objectives  vmderlying  the 
economic  objectives  of  antitrust  policy.  As  elsewhere  in  legal  decision-making, 
court  decisions  interpreting  and  appl3ing  the  policy  defined  bj^  Congress  reflect 
moral  choices  premised  upon  fundamental  political  and  social  values  recognized 
by  the  law. 

Objection  to  this  kind  of  thinking  is  often  premised  upon  the  vagueness  of 
the  social  and  political  objectives  claimed  to  underlie  antitrust  policj'.  See,  e.g. 
W.  F.  Baxter,  Panel  Discussion :  Patents,  Technology  and  Antitrust  Enforcement, 
42  Antitrust  L.  J.,  78,  88  (1972).  To  one  schooled  in  the  thinking  process 
of  "normal"  science,  see,  T.  Kuhn,  The  Structure  of  Scientific  Revolutions,  pp.  10-13 
(1964)  or  convinced  that  legal  decision-making  can  operate  as  a  pure  sj'stem  of 
positive  law.  the  social  and  political  objectives  of  antitrust  policy  must  indeed 
seem  vague — vague  like  the  concepts  of  free  speech,  due  process  and  equal  pro- 
tection of  the  law.  They  are  vague  because  they  are  not  quantifiable  like  the 
closed  system  of  Euclid's,  Lubachevski's,  or  Riemann's  geometry,  but  are  deeply 
dependent  upon  the  moral  values  of  individuals,  of  cultures  and  of  the  legal  sj'^s- 
tem  which  seeks  to  implement  those  values. 

Elsewhere,  I  have  attempted  to  state  some  of  the  moral  values  underlying 
antitrust  policj',  perhaps  poorly  and  subject  to  revision  and  debate.  J.  Flj-nn, 
A  General  Practitioner's  Introduction  to  Antitrust  Law  and  Practice,  1  /.  of 
Contemp.  L.  12  (1974).  The  statement  included: 

"1.  "The  maintenance  and  preservation  of  the  neutral  mechanism  of  competition 
as  the  rule  of  trade,  in  the  behef  that:  '[Ujnrestrained  interaction  of  competitive 
forces  will  yield  the  best  allocation  of  our  economic  resources,  the  lowest  prices, 
the  highest  quahty  and  the  greatest  material  progress,  while  at  the  same  time 
providing  an  environment  conducive  to  the  preservation  of  our  democratic, 
political,  and  social  institutions.'  (Quoting,  Northern  Pac.  Ry.  v.  United  States, 
356  U.S.  1,  4  (19.58). 

"2.  The  promotion  of  economic  efficiency  through  the  stimulus  of  competitive 
rivalry ; 

"3.  The  prevention  of  private  systems  of  government  which  impinge  upon 
competition,  resource  allocation  and  the  economic,  political  and  social  freedoms 
of  competitors  and  consumers; 

"4.  The  prevention  of  restraints  upon  alienation  of  tangible  property  and  other 
commercial  values; 

"5.  The  preservation  of  economic  and  political  independence  in  the  decision- 
making process  of  commercial  and  other  relationships."  (1  J.  of  Contemp.  L.  at 
14-15.) 

Richard  Stern,  the  Chief  of  the  Patent  Unit  of  the  Antitrust  Division,  stated 
the  underlying  social  and  political  values  of  the  Sherman  Act  more  fully  in  repljdng 
to  Professor  W.  Baxter's  assertion  that  these  values  are  vague  and  his  implication 
that  these  values  are  therefore  meaningless.  Stern  observed: 

"The  Sherman  Act  is  a  popuhst  statute.  It  came  out  of  the  impatience  of  the 
American  public  with  the  excesses  of  bigness.  It  has  to  do  with  the  notion  of 
people  getting  'too  big  for  their  breeches',  as  Bill  Orrick  said  this  morning,  and 
cutting  them  down  to  size.  The  promotion  of  free  and  open  competition  and  the 
minimization  of  restraints  has,  it  seems  to  me,  two  components — one  is  economic, 
permitting  market  forces  to  act  free  of  restraints;  the  second  is  social,  and  protects 
diversity,  our  society's  need  for  a  plurahty  of  choices  and  opportunities.  These 
social  values  are  an  important  thread  that  has  run  through  the  antitrust  laws  in 
the  pa.st,  and  will  continue  to  run  through  them  for  a  long  time  in  the  future. 
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despite  any  distaste  that  I,  or  possibly  Professor  Baxter  may  at  times  have  for 
that  notion.  UnHke  Professor  Baxter,  I'm  prepared  to  come  to  terms  with  that 
proposition,  and  suggest  that  we  all  must  if  we  are  to  understand  the  dialectic 
of  the  antitrust  laws. 

"I  would  say  that  there  are  at  least  three  significant  other  values,  besides  what 
Professor  Baxter  regards  as  the  full  employment  program  for  middle  class  entre- 
preneurs, that  are  protected  by  this  populist  policy;  and  maj^be  there  are  some 
more  of  them.  But  the  three  that  I  can  think  of  immediately  include  these:  One 
is  political  power.  The  best  discussion  that  I  know  of  this  is  in  the  dissenting 
opinion  in  Cohimbia  Steel,  which  talks  about  bigness  as  a  source  of  political  power 
in  this  country.  It  argues  that  one  of  the  things  the  Sherman  Act  is  designed  to 
prevent  is  the  accumulation  of  that  political  power  to  an  extent  that  will  chal- 
lenge, or  that  will  change  in  an  undesirable  way,  the  quality  of  political  life  in 
this  country.  The  opinion  stresses  that  the  fortunes  of  the  American  people  should 
not  be  dependent  on  the  whims  or  caprice  of  a  few  self-appointed  men — whethes 
or  not  they  are  benign  and  respectable,  or  even  social-minded.  The  philosophy  of 
the  Sherman  Act  is  that  there  should  not  be  concentrated  in  private  hands'the 
type  of  power  that  only  an  elected  government  should  have. 

"A  second  important  factor  concerns  the  quality  of  life.  I  do  not  personally 
know  about  the  life  of  the  girls  in  the  tjqDing  pool,  tho  whom  Professor  Baxter 
referred,  but  I  do  know  about  the  lives  of  the  engineers  who  work  for  companies 
of  the  kind  that  Bill  was  talking  about.  Whether  it  is  IBM  or  any  other  company 
that  they  work  for,  they  like  to  have  the  option  of  having  another  place  where 
they  could  go  to  work,  instead  of  the  place  where  they  are  emploj^ed.  If  you  have 
ever  lived  in  a  town  where  there  is  only  one  mill  you  can  work  for,  you  will  know 
that  the  quality  of  life  is  infinitely  poorer  than  it  is  in  a  place  where  you  can  go 
work  for  a  different  boss,  if  you  don't  like  the  way  the  boss  you're  working  for 
does  things.  I  think  that  this  kind  of  opportunity  is  very  important  to  keep — 
to  preserve. 

"The  third  and  last  factor  in  this  connection  is  perhaps  a  way  to  express  the 
same  thing  in  other  words.  This  is  that  the  opposite  of  this  state  of  affairs  brings 
about  fewer  choices  in  our  society,  generally — not  just  for  people  looking  for  jobs, 
but  for  people  who  want  to  buy  small  cars,  who  want  different  kinds  of  houses  or 
furniture  or  books  or  anything  else.  I  think  that  it  generally  impairs  the  quality 
of  life  in  America  for  everyone  to  have  fewer  choices.  Diversity  and  choice  are 
major  social  values  which,  at  least  in  my  view,  are  very  desirable  values  to  have 
the  antitrust  laws  protect. 

"In  sum,  speaking  only  for  myself,  personalh^  I  consider  those  three  values 
much  more  important  than  protecting  $50,000  a  year  middle  class  management; 
and  I  don't  think  that  the  latter  (instead  of  the  former)  is  what  the  antitrust 
laws  are  about,  at  all."  (Footnotes  omitted.)  (42  ABA  Antitrust  h.  J.  93-4  (1972)). 

It  should  be  reemphasized  that  the  insights  gained  by  rigorous  economic  anal- 
ysis are  an  indispensible  starting  place  in  analyzing  economic  behavior  or  structure, 
enforcement  policy  and  the  development  of  antitrust  doctrine — particularly  in 
the  identification  of  economic  costs.  But  where  a  mechanistic  economic  analysis 
obscures  the  overall  social  and  political  values  involved  or  hides  significant 
assumptions  about  these  values,  or  deflects  a  serious  consideration  of  these  values 
despite  claimed  economic  disadvantages;  then  economic  analysis  can  become  a 
distinct  threat  and  often  a  counter-productive  force  to  the  realization  of  the  social 
and  political  goals  of  antitrust  policy.  Thus,  I  strongly  endorse  Section  102  of 
S.  1284,  particularly  Section  102(a)(1).  The  balance  of  Section  102  stresses  the 
structural  relationship  of  monopoly  and  oligopoly  power  and  unwise  government 
regulation  to  the  current  illnesses  which  plague  our  economy:  recession,  unemploy- 
ment, inflation  and  the  ineffectiveness  of  traditional  government  policies  for 
controlling  macroeconomic  illnesses.  To  examine  these  additional  polic}^  state- 
ments would  unduly  prolong  this  statement.  In  my  judgment,  the  prior  hearings 
of  this  Committee,  at  least  most  of  those  of  the  past  twenty  years,  give  ample 
support  for  each  of  the  findings  contained  in  subsection  102(a)(2)  through  (6). 
In  addition.  Professor  John  Blair,  in  his  study  entitled  "Economic  Concentration" 
published  in  1972,  and  Professor  Scherer's  1970  book,  Industrial  Market  Structure 
and  Economic  Performance,  also  provide  telling  evidence  in  general  support  of 
the  assertions  made  in  Section  102(a).  For  the  benefit  of  the  Committee,  I  have 
attached  a  recent  analysis  of  the  general  debate  in  this  area  by  Charles  Mueller 
entitled,  "Monopoly  Power  as  the  Cause  of  Inflation:  An  Introduction  to  the 
'One-Shot  Affair'  Defense"  and  published  in  Volume  7,  Number  2  of  the  Anti- 
trust Law  and  Economics  Review.  I  would  suggest  that  §  102(b)  be  inserted  as 
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§  102(a);  and  that  §  102(a)  be  made  §  102(b)  and  be  amended  bj^  inserting  at 
the  beginning:  "15  U.S.C.  §  1  is  amended  by  inserting  the  following  as  a  preamble 
to  §  1." 

TITLE   II 

Title  II  would  signifieantly  expand  the  Antitrust  Civil  Process  Act,  15  U.S.C. 
§  1311  er.  seq.  While  I  have  not  had  any  experience  with  Civil  Investigative 
Demands  (C.I.D.),  I  am  generally  familiar  with  the  history  of  the  Civil  Process 
Act,  litigation  which  has  occurred  pursuant  to  it  and  prior  statements  made  with 
regard  to  the  proposed  amendments  by  witnesses  before  this  Committee.  I  gen- 
erally subscribe  to  the  views  stated  by  Assistant  Attorney  General  Kauper  on 
the  Title  S.  1284  and  will  limit  my  remarks  to  those  areas  where  I  differ  and  some 
additional  general  comments  about  the  proposal. 

Prior  to  the  passage  of  the  Civil  Process  Act  in  1962,  the  Antitrust  Division 
was  limited  to  four  methods  by  which  facts  about  potential  or  actual  antitrust 
violations  could  be  obtained: 

(1)  Volvmtary  cooperation  of  those  under  investigation; 

(2)  Impaneling  a  grand  jury  and  using  its  investigatory  powers; 

(3)  Seeking  the  assistance  of  the  F.T.C.  under  §  6  of  the  Federal  Trade  Com- 
mission Act,  15  U.S.C.  §  46;  and 

(4)  Filing  a  barebones  complaint  and  then  making  use  of  the  Federal  Rules 
discovery  devices. 

See,  Siegel,  The  Antitrust  Civil  Process  Act:  The  Attorney  General's  Pre- 
Action  Key  to  Company  Files,  10  Villanova  L.  Rev.  413  (1965)  for  an  excellent 
analysis  of  the  shortcomings  of  these  devices. 

Each  of  these  alteniatives  left  something  to  be  desired  in  investigating  anti- 
trust violations.  For  example,  the  discovery  processes  of  the  Federal  Rules  of 
Civil  Procedure,  -pre  complaint,  are  extremely  limited;  reliance  upon  the  grand 
jury  discovery  process  often  was  a  prostitution  of  the  limited  function  of  grand 
juries  by  using  the  grand  jury's  objectives  in  criminal  cases  to  engage  in  discovery 
for  civil  cases  (see,  Report  of  the  Attorney  General's  National  Committee  to 
Study  the  Antitrust  Laws,  P.  343  (1955));  and,  the  F.T.C.  alternative  had  never 
been  used.  Voluntary  cooperation  was  the  only  effective  pre  complaint  procedure — 
but  it  was  only  effective  if  cooperation  were  forthcoming.  Underlying  the  devel- 
opment of  the  Antitrust  Civil  Process  Act  was  the  belief  that  the  institution  of 
government  antitrust  litigation  is  an  important  step — a  step  with  widespread 
consequences.  That  step  should  only  be  taken  with  a  full  understanding  of  the 
facts.  A  further  unstated  assumption  was  and  is  that  the  Antitrust  Division  is 
somewhat  unique  among  our  governmental  agencies.  It  is  both  a  prosecutorial 
agency  and  an  administrative  agency,  with  antitrust  jurisdiction  over  most  of 
the  economy  and  charged  with  maintaining  competition  as  the  rule  of  the  road. 
The  administrative  side  of  the  agency — seldom  acknowledged  but  very  real — 
is  illustrated  by  the  long-standing  practice  of  issuing  railroad  releases  and  busi- 
ness review  letters;  the  unique  process  of  negotiating  consent  decrees,  many  of 
which  I  have  called  "regulator}'  decrees"  elsewhere  since  they  require  continued 
supervision  and/or  annual  reporting  (See  Flynn,  Consent  Decrees  in  Antitrust 
Enforcement:  Some  Thoughts  and  Proposals,  53  Iowa  L.  Rev.  983  (1968));  and, 
the  essentially  administrative  activity  of  plea  bargaining  with  defendants  in 
criminal  cases.  Congress  has  tacitly  acknowledged  the  administrative  side  of  the 
agency  by  assigning  (unwisely,  in  my  judgment)  review  of  new  joint  newspaper 
operating  arrangements  to  the  Division  under  the  so-called  "Newspaper  Pres- 
ervation Act,"  15  U.S.C.  §  1801  et  seq.;  and  by  requiring  the  tiling  of  competitive 
impact  statements  concerning  antitrust  consent  decrees.  S.  1284  would  add  addi- 
tional administrative  type  authority  to  the  Antitrust  Division  in  Title  IV  and 
Title  V.  I  do  not  find  these  developments  disturbing,  since  the  importance  and 
practicalities  of  responsible  antitrust  enforcement  require  a  careful  development 
of  new  tools  and  procedures  for  effective  enforcement.  Such  reforms,  however, 
must  be  responsibly  thought  out  to  insure  that  fundamental  constitutional  values 
are  preserved  and  the  balance  sheet  of  enforcement  costs  and  benefits  is  in  a 
state  of  reasonable  equilibrium. 

The  Antitrust  Civil  Process  Act  of  1962  limited  C.I.D.'s  to  corporations  and 
to  investigations  of  actual  not  potential  violations  of  the  antitrust  laws.  The 
constitutionality  of  the  Act  was  upheld  in  Petiiion  of  Gold  Stamp  Co.,  221  F. 
Supp.  391  (D.  Minn.  1963)  aff'd,  325  F.  2d  1018  (8th  Cir.  1964).  In  Petition  of 
Union  Oil  Co.,  343  F.  2d  29  (9th  Cir.  1965),  the  court  held  that  C.I.D.'s  could 
not  be  used  to  investigate  incipient  violations  by  the  express  language  and  pur- 
pose of  the  Act. 
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Constitutional  concerns  are  heightened  by  S.  1284's  extension  of  Justice  Depart- 
ment authority  to  issue  C.I.D.'s  to  natural  persons  and  the  possible  use  of  informa- 
tion gained  by  a  C.I.D.  in  criminal  proceedings.  (S.  1284  §201  (J)).  Judicial 
review  is  preserved,  however,  by  providing  that  a  recipient  of  a  C.I.D.  may 
petition  within  20  days  for  judicial  review  of  the  C.I.D.  and  that  enforcement  of 
a  C.I.D.  must  be  by  court  order.  The  taking  of  oral  testimony  under  a  C.I.D. 
is  also  circumscribed  by  permitting  the  presence  of  counsel  and  requiring  a  judicial 
order  before  compelling  testimony  over  objection.  The  provision  for  compelling 
testimony  over  Fifth  Amendment  objections  (§201(k)(3))  in  accordance  with 
18  U.S.C.  Part  V,  warrants  further  study  or  at  least  it  should  be  considered  in 
light  of  S.  1,  the  Revision  of  the  Criminal  Code.  Part  V  of  18  U.S.C.  provides 
for  the  grant  of  immunity  to  witnesses  in  criminal  proceedings,  a  practice  I  find 
dubious  in  the  best  of  circumstances  and  certainly  a  weakening  of  the  philosophical 
underpinnings  of  the  Fifth  Amendment.  Widespread  use  of  immunity  grants 
may  or  may  not  take  place  in  antitrust  investigations — but  I  would  suggest 
that  the  Committee  at  least  consider  limiting  the  use  of  immunity  grants  in  anti- 
trust proceedings  to  the  formal  grand  jury,  post-indictment  or  complaint  phase 
of  such  litigation.  Otherwise,  the  existing  standards  of  S.  1284  governing  enforce- 
ment of  C.I.D.'s,  judicial  review  of  the  propriety  of  a  C.I.D.,  and  procedures  to 
preserve  privileges  seem  to  meet  current  constitutional  requirements.  Hopefully, 
S.  1,  the  Revision  of  the  Federal  Criminal  Code,  will  not  pass  in  its  present 
form  and  it  will  be  subject  to  extensive  hearings  and  revision.  If  so,  I  would  hope 
that  members  of  this  Subcommittee  will  insure  that  the  relationship  of  that  pro- 
posal and  enforcement  of  antitrust  policy  by  criminal  sanctions  will  be  carefully 
studied.  Perhaps  at  that  time  it  may  be  appropriate  to  study  the  entire  question 
of  immunity  including  its  use  in  antitrust  investigations  and  litigation. 

Previous  testimony  before  this  Committee,  principally  that  of  the  Chamber 
of  Commerce  and  the  National  Association  of  Manufacturers,  opposed  enactment 
of  title  II  on  a  variety  of  grounds — none  of  which  I  find  persuasive — particularly 
in  light  of  the  modifications  suggested  by  Assistant  Attorney  General  Kauper 
in  his  testimony.  The  Chamber's  claim  that  the  fundamental  argument  for 
Title  II  is  the  claim  that  the  Department  of  Justice's  investigatory  tools  should 
be  equated  with  the  F.T.C.'s  investigatory  tools  is  a  red  herring.  Efficient  and 
responsible  antitrust  enforcement  require  that  the  Antitrust  Division  be  able  to 
adequately  investigate  in  the  pre-complaint  stages  in  order  to  determine  whether 
a  complaint  should  be  filed  or  a  grand  jury  should  be  empaneled — and  whether  the 
converse  should  happen — regardless  of  whatever  powers  the  F.T.C.  may  have. 
As  matters  presently  stand,  the  decision  to  file  a  complaint  or  empanel  a  grand 
jury  may  be  wrongly  made  because  these  are  the  only  practical  routes  to  the 
discovery  of  testimony  and  evidence  upon  which  a  rational  decision  may  be 
made. 

The  statement  of  the  National  Association  of  Manufacturers  proceeds  upon 
the  assumption  that  a  C.I.D.  is  a  criminal  process,  not  a  civil  process,  and  that 
the  government  will  engage  in  "fishing  expeditions."  The  N.A.M.  testimony  is 
liberally  sprinkled  with  terminology  like  "innocent  persons,"  "guilty  by  associa- 
tion," and  "fishing  expedition."  One  would  expect  that  N.A.M.  really  does 
believe  that  compliance  with  antitrust  policy  is  a  fundamental  part  of  the  credo 
of  "free  enterprise"  and  that  law  enforcement  officials  are  entitled  to  every 
person's  testimony  within  the  limits  of  legally  recognized  privileges  to  achieve 
this  professed  tenet  of  N.A.M.  ideology.  I  .suspect  that  what  bothers  N.A.M" 
and  the  Chamber  is  every  person's  right  to  privacy  and  the  fear  that  C.I.Ds 
authority  may  be  used  to  harass  business  or  citizens  and  otherwise  subject  target- 
of  a  C.I.D.  to  an  unfair  burden  in  complying  with  the  demand.  Such  fears  are 
not  totally  unfounded — in  fact,  the  conduct  of  the  Nixon  Administration  provides 
ample  evidence  that  the  institutions  of  government  can  be  easily  subverted  to 
harass  and  oppress  dissenters,  the  "enemy",  business  interests  and  even  the 
"loyal  opposition."  We  may  never  again  be  able  to  indulge  in  the  presumption 
that  a  professional  ethic  of  a  duty  to  justice — first — governs  the  public  adminis- 
tration of  our  laws.  Even  if  that  presumption  were  possible,  we  should  still  be 
concerned  with  the  broad  authority  granted  in  the  preindictment  and  pre- 
complaint  stage  of  antitrust  litigation,  since  mistakes  happen  and  excessive  zeal 
may  cloud  a  prosecutor's  judgment.  Thus,  I  would  suggest  that  Title  II  of  S.  1284 
be  amended  to  provide  for  the  awarding  of  actual  costs  plus  attorney's  fees 
against  the  government  in  the  discretion  of  the  court  Avhere  the  court  modifies  or 
sets  aside  a  C.I.D.  pursuant  to  Section  201  (o)  of  S.  1284- 
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The  Committoe  might  also  consider  providing  for  a  civil  action  in  tort  against 
those  iudi\iduals  responsible  where  a  clear  misuse  of  the  authority  granted  by 
Title  II  amounts  to  an  abuse  of  process  in  the  sense  of  the  common  law  tort  of 
that  name.  In  this  way,  an  appropriate  balance  may  l)e  struck  between  the 
legitimate  and  practical  need  for  expanded  C.I.D.  authority  and  the  need  to  curb 
any  potential  for  abvises  by  overzealous  enforcement  officials,  and  those  who 
would  totally  abuse  the  trust  to  see  that  the  laws  are  faithfully  executed  in  a  just 
and  impartial  manner.  While  I  have  trust  and  confidence  in  the  integrity  of 
those  who  serve  us  in  government — and  not  a  little  sympathy  for  the  burdens  they 
labor  with — an  ounce  of  paranoia  in  our  legislation  now  can  prevent  tons  of  trouble 
later  on. 

titlp:  III 

Title  III  of  S.  1284  would  amend  §  10  of  the  Federal  Trade  Commission  Act 
and  increase  forfeitures  for  failure  to  comply  with  F.T.C.  orders  or  subpoenas 
from  $100  per  day  to  a  minimum  o^  $1000  per  day  and  a  maximum  of  $5,000  per 
day;  restricts  court  challenges  to  compulsory  process  by  the  Commission  prior 
to  formal  notice  of  default;  and,  narrows  the  grounds  upon  which  accumulation  of 
penalties  may  be  stayed  subsequent  to  formal  notice  of  default.  Again,  I  have  not 
had  direct  experience  with  the  F.T.C.'s  compulsory  process  and  the  difficulties 
encountered  in  achieving  compliance  with  lawfully  issued  subpoenas  and  orders. 
I  am  familiar,  however,  with  some  of  the  litigation  in  this  area  and  the  present 
opportunities  to  engage  in  delay  and  obfuscation  of  the  Commission's  compulsory 
process  and  some  of  the  practical  factors  influencing  current  manuevering  by  all 
concerned. 

A  long  simmering  dispute  existed  withiregard  to  whether  the  F.T.C.  must 
comply  with  the  Federal  Reports  Act,  44  U.S.C.  §  3501  et.  seq.,  a  wartime  measure 
aimed  at  cutting  red  tape  by  requiring  clearance  of  agency  requests  for  informa- 
tion through  0MB  and  its  predecessors.  Congress  clarified  this  issue  by  enacting 
Section  409  of  the  Trans-Alaskan  Pipeline  Act,  44  U.S.C.  §  3512  effectively  re- 
moving 0MB  adn  its  Advisory  Committees  from  the  F.T.C.'s  procedure  for 
process  and  gathering  information  to  fulfill  its  statutory  mandate.  It  was  thoughi 
to  be  inappropriate  that  potential  recipients  of  F.T.C.  process  should  have  con- 
trol over  the  issuance  of  that  process  through  the  kind  aegis  of  0MB  and  its  ad- 
visory committees.  In  1974,  the  Commission  adopted  an  information  gathering 
program  requiring  the  filing  of  Annual  Line  of  Business  Reports.  39  Fed.  Reg. 
30377  (Aug.  22,  1974) .  The  function  of  such  reports  is  to  provide  aggregate  financial 
data  for  industries  by  line  of  business — an  imminently  sensible  requirement  for 
information  if  the  F.T.C.  is  to  ever  fulfill  its  antitrust  and  quasi-legislative  responsi- 
bilities. Considerable  opposition  to  such  reporting  arose  in  the  business  community 
and  the  Commission's  effort  to  fulfill  its  responsibility  was  not  able  to  get  off  the 
ground  due  to  extensive  litigation  prior  to  notice  of  default. 

Two  cases  have  been  filed  attacking  the  F.T.C.'s  Line  of  Business  Reports 
program.  Aluminum  Co.  of  America  v.  F.T.C,  1975  Trade  Cases  1  60,147  (D.S.D 
N.Y.  1975)  and  A.  0.  Smith  Corp.  v.  F.T.C,  1975  Trade  Case^  1  60,172  (D.  Del. 
1975).  Injunctive  relief  precluding  the  service  of  default  notices  was  denied  in 
the  ALCOA  case  and  was  granted  in  the  A.  O.  Smith  Corp.  case.  The  Smith  result 
means,  of  course,  that  F.T.C.  enforcement  of  subpoenas  and  reporting  require- 
ments can  be  entangled  in  litigation  for  long  periods  of  time  with  little  or  no 
incentive  on  the  part  of  respondents  to  resolve  any  issues  of  merit,  since  delay 
stops  the  process  and  there  is  no  penalty  to  speed  resolution  of  the  dispute. 
Section  301  of  S.  1284  would  effectively  reverse  this  process  and  end  the  delays 
now  experienced  in  efficiently  securing  compliance  with  F.T.C.  subpoenas  and 
reporting  requirements. 

Section  301  puts  bite  into  the  Commission's  compulsory  process  by  barring 
pre-default  litigation  to  stay  the  accumulation  of  penalties — which  penalties 
begin  to  accumulate  fifteen  days  after  a  notice  of  default.  The  Commission  must 
still  invoke  court  assistance  to  secure  compliance  by  parties  objecting  to  the 
compulsory  process — and  thus  the  legality  of  a  particular  exercise  of  compulsory 
process  is  subject  to  judicial  review.  The  incentive  to  delay  and  obfuscate  enforce- 
ment of  compulsory  process  is  curbed,  however,  by  Section  301(b)  which  bars 
suit  to  enjoin  notice  of  default  and  which  hmits  the  grounds  upon  which  accumu- 
lation of  penalties  may  be  stayed  once  notice  of  default  has  issued  and  fifteen 
days  have  passed.  Litigation  of  the  ALCOA  and  A.  O.  Smith  Corporation  variety 
would  be  effectively  barred  and  will  now  take  place  only  after  the  issuance  of 
a  notice  of  default  and  in  the  context  of  the  respondent  bearing  the  burden — 
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within  the  constraints  of  Section  301(b)  and  under  the  threat  of  an  accumulation 
of  penalties — of  demonstrating  the  invalidity  of  the  compulsory  process.  Thus, 
at  least  three  shots  may  be  taken  at  the  legality  of  compulsory  process:  On  the 
merits,  under  the  standards  of  Section  301(b) ;  in  an  action  to  delay  accumulation 
of  penalties  under  the  standards  of  Section  301(b);  and,  in  an  action  to  collect 
the  penalties  assessed.  The  coercive  impact  of  the  increased  penalties  is  stepped 
up  at  each  step  of  this  process  and  is  clearly  gauged  to  minimize  undue  delay 
and  require  the  parties  to  get  to  the  merits  of  objections  to  compulsory  process, 
litigate  the  issues,  and  go  on  from  there  to  more  productive  pursuits. 

At  some  point,  it  is  possible  that  the  coercion  of  potential  penalties  may  become 
so  substantial  as  to  deprive  a  respondent  of  a  legitimate  opportunity  for  recourse 
to  judicial  review.  The  standards  set  out  in  §  301  do  not  seem  to  raise  this  spectre 
in  theory,  but  they  may  do  so  in  the  reality  of  some  specific  case  down  the  road 
that  none  can  foresee  from  this  time  and  place.  As  in  the  case  of  Title  II,  the 
Committee  may  wish  to  consider  amending  Section  301  to  curb  any  temptation 
to  misuse  the  more  potent  power  being  granted  the  Commission  to  insure  compli- 
ance with  compulsory  process  or  to  place  respondents  in  circumstances  where  the 
coercive  of  potential  penalties  has  the  effect  of  denying  effective  judicial  review. 
Such  an  amendment  may  permit  a  court  to  assess  attorneys  fees  and  costs  against 
the  Commission  where  one  carries  the  burden  of  staying  accumulation  of  penalties 
and  succeeds  in  enjoining  compulsory  process  on  the  merits.  In  addition,  where 
compulsory  process  amounts  to  an  abuse  of  process  under  common  law  tort 
standards  of  abuse  of  process,  you  may  wish  to  provide  a  remedy  against  those 
responsible  for  such  a  gross  misuse  of  public  authority. 

In  this  way,  expeditious  review  of  meritorious  objections  may  be  expected  and 
a  balance  of  terror  may  be  struck  between  the  threat  of  accumulated  minimum 
penalties  of  $1,000  per  day  for  non-comphance  and  agency  or  individual  liability 
for  misuse  of  compulsory  process.  Hopefully,  no  one  Avill  need  to  resort  to  either 
remedy  since  the  sanction  for  non-compliance  with  compulsory  process  will  instill 
responsibility  where  none  exists  now  for  speedy  resolution  on  the  merits  of  the 
legality  of  Commission  process.  The  threat  of  budgetary  loss  for  attorney  fees 
and  costs  or  the  threat  of  personal  liability  for  the  issuance  of  totally  baseless 
process  should  insure  responsible  use  of  compulsory  process  by  the  Commission 
and  its  staff.  Who  knows,  it  might  even  result  in  the  decline  of  mutual  paranoia 
on  both  sides  with  a  resulting  implementation  of  the  policies  of  the  F.T.C.  Act 
in  an  efficient  manner  and  to  the  best  interests  of  all  those  truly  committed  to  a 
private  enterprise  economy  free  of  undue  governmental  intrusion  and  artificial 
private  arrangements  or  structures  undermining  the  competitive  ideal.  A  further 
political  objective  of  antitrust  policy  is  to  maximize  decentralized  decision-making, 
preferably  in  private  hands,  Avhere  governmental  intrusion  is  minimized  over  the 
decision-making  of  our  society.  Delaying  tactics,  gamesmanship  and  undue 
political  influence  have  become  too  common  on  all  sides  of  antitrust  litigation. 
Title  III,  of  S.  1284  should  help  alleviate  these  difficulties  in  F.T.C.  compulsory 
process  so  we  can  all  get  on  with  more  meaningful  debate  over  more  important 
questions. 

TITLE   IV 

Title  IV  of  S.  1284  would  expand  parens  patriae  standing  for  states  to  bring 
treble  damage  claims  in  two  significant  ways  and  make  clear  the  right  of  states  to 
sue  on  behalf  of  political  subdivisions  injured  in  their  business  or  property  by 
virtue  of  antitrust  violations.  Section  4C(a)(2)  would  authorize  suits  for  damages 
to  a  state's  general  economy,  §4C(a)(l)  would  authorize  suits  for  injuries  to 
"persons  residing  in  the  state,  and  §4C(a)(3)  would  authorize  suits  on  behalf 
of  injured  political  subdivisions. 

Parens  patriae,  "parent  of  the  country",  is  a  needed  antitrust  reform  in  order  to 
provide  a  meaningful  remedy  for  injuries  caused  the  general  economy  of  a  state 
and  for  large  numbers  of  small  injuries  caused  consumers  which,  because  of  small 
individual  amounts,  cannot  be  practically  remedied  otherwise.  In  Hawaii  v. 
Standard  Oil  (Cal.),  405  U.S.  251  (1972)  the  Court  held  that  a  parens  patriae  for 
damages  sustained  because  of  injury  to  the  general  economy  of  a  state  is  not 
within  the  meaning  of  "business  or  property"  as  used  in  Section  4  of  the  Clayton 
Act.  Although  a  state  might  maintain  an  action  for  equitable  relief  in  its  role  as 
parens  patriae,  Georgia  v.  Pennsylvania  R.R.,  324  U.S.  439  (1945),  damages  sus- 
tained as  a  result  of  an  antitrust  violation — "which,  if  proven,  limits  the  opportuni- 
ties of  her  people,  shackles  her  industries,  retards  her  development,  and  relegates 
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her  to  an  inferior  economic  position,  among  her  sister  states"  Georgia  v.  Penn- 
sylvania R.R.,  324  U.S.  at  451 — are  not  presently  actionable. 

Recovery  for  large  numbers  of  small  injuries  caused  consumers  as  a  result  of 
antitrust  violations,  not  a  traditional  function  of  the  parens  patriae  role  of  the 
state  but  strongly  analagous  thereto,  has  been  deemed  an  improper  use  of  parens 
patriae  in  California  v.  Frito  Latj,  474  F.2d  774  (9th  Cir.  1973).  That  case  involved 
a  claim  that  twelve  manufacturers  of  snack  foods  engaged  in  a  price  fixing  con- 
spiracy in  violation  of  Section  One  of  the  Sherman  Act,  15  U.S.C.  §  1,  injuring 
large  numbers  of  consumers  by  over-charges.  It  is  apparent  that  such  fact  situa- 
tions leave  consumers  without  a  remedy  since  none  of  those  injured  have  a  suffi- 
cient individual  claim  to  financially  warrant  filing  an  action.  Moreover,  judicial 
hostility  to  class  actions  and  the  notice  requirements  of  Eisen  v.  Carlisle  & 
Jacquelin,  417  U.S.  156  (1974)  make  the  class  action  remedy  impracticable. 
ParadoxicaU}^  the  larger  number  of  consumers  one  injures  the  less  realistic  a  class 
action  becomes.  Judicial  hostility  to  class  actions  in  some  areas  has  even  become 
irrational,  intemperate,  and  injudicious,  as  witness  what  can  only  be  called  a 
biased  tirade  by  Judge  Dunway  of  the  Ninth  Circuit  in  Kline  v.  Caldwell  Banker  (Sf 
Co.,  1974-2  Trade  Cases  1  75,436  (9th  Cir.  1974)  (concurring  opinion). 

Although  potential  criminal  fines  for  Sherman  Act  violations  have  been  sub- 
stantially increased,  there  is  Uttle  ground  to  believe  courts  will  assess  maximum 
fines  or  that  the  amount  of  fines  will  necessarily  equal  or  exceed  the  potential 
profits  to  be  reaUzed  by  injuring  large  numbers  of  consumers  in  relatively  small 
individual  amounts.  (See  generally.  Note,  Wrongs  Without  a  Remedy:  The 
Concept  of  Parens  Patriae  Suits  for  Treble  Damages  Under  the  Antitrust  Laws, 
43  So.  Cal.  L.  Rev.  570  (1970).  It  puts  one  in  mind  of  the  "Catch-22"  sick  joke 
about  auto  accidents — if  you  seriously  injure  someone  with  an  automobile,  it 
might  be  better  to  back  up  and  do  it  again,  since  Uability  for  wrongful  death  is 
often  much  less  than  habiUty  for  permanent  disfigurement  or  permanent  dis- 
ability. The  model  of  the  rational  economic  maximizer,  promoted  to  sainthood 
status  by  some,  may  well  decide  to  maximize  profits  by  illegally  causing  a  small 
injurj^  to  a  large  number  of  consumers — safe  in  the  assumption  that  he  will  still 
come  out  ahead  even  if  the  violation  is  detected,  is  prosecuted,  does  result  in  con- 
viction and  does  result  in  a  criminal  fine.  The  prospects  of  a  meaningful  class  action 
disgorging  the  ill  and  illegally  gotten  gain  becomes  more  and  more  remote  the 
larger  the  number  of  consumers  one  injures  and — at  least  in  the  Ninth  Circuit — 
the  greater  the  possibility  one  draws  a  judge  hostile  to  class  actions  and  closed- 
minded  to  the  economic  realities  of  the  injury. 

Title  IV  w'ould  also  codify  a  right  to  sue  parens  patriae  on  behalf  of  all  political 
subdivisions  of  a  state,  a  more  traditional  use  of  the  concept  of  parens  patriae. 
(§4  (c)(a)(3)).  Again,  the  relationship  of  parens  patriae  and  class  actions  must 
be  carefully  evaluated.  A  recent  district  court  opinion  points  up  the  problems  of 
efficientlv  maintaining  this  kind  of  suit.  In  Illinois  v.  Ampress  Brick  Co.,  (No.  73- 
2427,  N.D.  111.,  April  28,  1975,  712  ATRR  A-15  (May  6,  1975)),  a  district  court 
ruled  that  the  failure  of  Illinois  to  obtain  the  consent  of  each  of  some  770  local 
governmental  bodies  named  and  allegedly  victimized  by  a  price  fixing  conspiracy 
in  the  sale  of  concrete  blocks  constituted  a  misjoinder  under  the  Federal  Rules 
of  Civil  Procedure  and  that  the  disposition  of  the  action  must  be  governed  by 
Rule  23,  the  class  action  rule,  since  lUinois  was  suing  in  a  "representative  capac- 
ity." Because  it  was  not  clear  which  of  the  770  local  governments  had  purchased 
concrete  blocks  sold  pursuant  to  the  alleged  conspiracy,  the  court  held  it  improper 
to  shift  the  burden  of  discovering  which  local  governments  could  be  properly 
joined  to  the  court  and  the  defendants.  Theoreticall.y,  lUinois  could  sue  in  a  class 
action  if  it  had  standing  as  a  purchaser  of  the  products  in  question,  although  the 
report  of  the  court's  memorandum  opinion  does  not  make  clear  whether  '  he  state 
had  standing  to  maintain  the  claim  as  a  class  action.  Thus,  the  case  points  up  a 
need  to  define  the  scope  of  parens  patriae  to  include  this  type  of  suit  to  efficiently 
remedy  injuries  to  a  state  and  its  political  subdivision  without  being  trapped 
in  the  procedural  morass  of  misjoinder  and  class  actions. 

Frequently,  the  state  government  is  the  source  of  funds  utilized  by  local  entities 
to  purchase  products  for  use  by  local  agencies  and  the  state  has  the  primary  re- 
sources of  legal  talent  for  litigating  such  cases.  Moreover,  many  cases  involve  the 
same  practical  difficulties  as  consumer  actions  where  the  injury  is  relatively  small, 
the  total  amount  of  ill-gotten  gain  is  large,  and  the  complexities  and  expense 
of  a  class  action  make  that  device  impractical  and  inefficient.  Thus,  I  believe 
authorizing  a  state  government  to  act  parens  patriae  on  behalf  of  its  political  sub- 
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divisions  is  a  practical  and  sensible  solution  to  the  problem  of  these  liind  of  cases. 
Although  I  am  not  a  local  government  expert,  the  Committee  may  wish  to  leave 
to  the  states  a  working  out  of  the  delicate  political  relationship  of  local  and  state- 
wide law  enforcement,  by  providing  in  line  1,  page  20,  after  the  word  "state"  the 
following  language:  "where  authorized  by  state  law." 

Several  objections  have  been  raised  with  regard  to  the  specific  drafting  of 
Section  401  to  which  I  would  like  to  address  some  specific  thoughts  and  proposals. 
It  may  be  wise  to  consider  splitting  proposed  §  4C(a)(l)  into  parens  patriae  suits 
on  behalf  of  injured  individual  human  consumers  and  parens  patriae  suits  on  be- 
half of  business  entities  doing  business  in  the  state  and  victimized  by  antitrust 
violations.  Individual  consumer  suits  on  behalf  of  the  human  citizens  of  the  state 
are  the  cases  most  in  need  of  remedy  at  this  time  and  the  one's  most  in  need  of 
special  treatment  to  avoid  the  absolute  necessity  of  personal  notice  under  the 
Eisen  case.  It  is  important  to  note  that  Eisen  did  not  hold  that  personal  service 
was  a  constitutional  requirement  of  due  process  in  Rule  23  class  actions  but  that 
notice  was  a  requirement  of  Rule  23(c)  (2).  The  court  relied  on  MuUane  v.  Central 
Hanover  &  Trust  Co.,  339  U.S.  306  (1950)  and  Schroeder  v.  City  of  New  York,  371 
U.S.  208  (1962)  to  indicate  the  fuzzy  line  where  notice  by  publication  met  due 
process  standards  and  notice  by  personal  service  was  a  pre-requisite  of  due  process. 
In  MuUane  the  court  upheld  notice  by  publication  in  a  proceeding  to  settle  a 
bank's  responsibilities  as  trustee  of  a  common  trust  fund  established  under  the 
New  York  Banking  Law.  The  court  held  the  sufficiency  of  service  for  Fourteenth 
Amendment  due  process  was  not  dependent  on  characterizing  the  proceedings  as 
in  rem  or  in  personam,  but  rather  depended  upon  a  balancing  of  the  competing 
interests  and  practicalities  in  the  circumstances.  The  court  balanced  interests  as 
follows : 

"An  elementary  and  fundamental  requirement  of  due  process  in  any  proceeding 
which  is  to  be  accorded  finality  is  notice  reasonably  calculated,  under  all  the 
circumstances,  to  appraise  interested  parties  of  the  pendency  of  the  action  and 
afford  them  an  opportunity  to  present  their  objections.  .  .  .  The  notice  must 
be  of  such  nature  as  reasonably  to  convey  the  required  information  .  .  .  and  it 
must  afford  a  reasonable  time  to  make  their  appearance.  .  .  .  But  if  with  due 
regard  for  the  practicalities  and  peculiarities  of  the  case  these  conditions  are 
reasonably  met  the  constitutional  requirements  are  satisfied." 
reasonably  met  the  constitutional  requirements  are  satisfied."  (339  U.S.  at 
314-15).  ' 

In  Schroeder,  the  court  held  notice  by  publication  invalid  in  a  case  involving 
diversion  of  the  Neversink  River  upstream  from  the  plaintiff's  property  pursuant 
to  the  Water  Supply  Act.  The  Act  provided  for  condemning  of  land,  easements 
and  rights  affecting  real  property  required  for  the  New  York  City  Water  system 
and  providing  notice  by  publication  and  posting.  Notice  was  given  the  hapless 
landowners  along  the  mighty  Neversink  by  publication  in  two  small  town  and 
obscure  newspapers  and  by  tacking  notice  on  a  few  trees  in  the  area  during 
January  when  most  landowners  along  the  Neversink  had  apparently  returned  to 
city  life  for  the  Winter  season.  The  Supreme  Court  held  that  "the  newspaper 
publications  and  posted  notices  in  the  circumstances  of  this  case  did  not  measure 
up  to  the  quality  of  notice  which  the  Due  Process  Clause  of  the  Fourteenth 
Amendment  requires."  (371  U.S.  at  212). 

The  court  expressly  held  that  "notice  by  publication  is  not  enough  with  respect 
to  a  person  whose  name  and  address  are  known  or  very  easily  ascertainable  and 
whose  legally  projected  interests  are  directly  affected  by  the  proceedings  in 
question."  (371  U.S.  at  212-13).  The  test  seems  to  come  down  to  the  practical 
reality  and  reasonableness  of  being  able  to  provide  individual  notice — i.e.  whether 
the  name  and/or  address  of  members  of  the  class  are  known  or  not  or  whether 
they  are  reasonably  ascertainable.  If  class  members  are  identifiable  through 
reasonable  effort,  then  individual  notice  must  be  provided.  If  not,  presumably, 
notice  by  publication  is  a  reasonable  substitute  provided  it  is  reasonably  certain 
to  inform  those  affected. 

Therefore,  I  would  suggest  the  Committee  limit  §  4C(a)(l)  parens  patriae  suits 
to  individuals  and  delete  any  reference  to  class  or  classes.  Congress  should  simply 
expand  parens  patriae  in  these  circumstances  to  recover  damages  on  behalf  of 
citizens  of  the  state  whose  individual  claims  are  relatively  small  and  who  other- 
wise have  no  practical  remedy.  Such  a  step  would  be  totally  consistent  with  the 
traditional  notion  of  the  state  acting  on  behalf  of  those  who  cannot  act  on  their 
own  behalf.  The  question  of  what  type  of  notice  is  required  in  these  circumstances 
is  substantially  mitigated,  since  the  state  would  be  the  plaintiff  and  the  notice  to 
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individual  consumers  could  be  by  publication  so  they  could  exercise  their  4C(b)  (2) 
right  to  opt  out.  In  some  cases,  where  such  concumers  can  be  practicably  and 
reasonably  identified,  a  court  may  order  personal  notice — but  in  cases  like  Cali- 
fornia V.  Frilo  Lay,  notice  by  publication  is  the  only  reasonable  way  to  give 
notice  to  opt  out;  which  should  be  adequate  under  existing  due  process  standards. 
Injuries  sufifered  by  corporations,  partnerships  and  other  forms  of  artificial 
economic  entities  should  be  treated  in  a  separate  section.  Previous  witnesses 
have  suggested  that  identifying  the  residence  of  such  entities  will  greatly  com- 
plicate the  determination  of  who  is  in  and  who  is  out  of  the  protected  class  for 
notice  purposes  and  what  portion  of  damages  arc  attributable  to  the  activities 
of  a  business  in  one  state  if  several  states  file  similar  parens  patriae  suits.  Here, 
my  tentative  suggestion  is  that  the  Committee  consider  allowing  the  state  to 
act  as  parens  patriae  but  require  the  action  be  maintained  as  a  class  action  on 
behalf  of  the  members  of  a  class.  Again,  the  need  for  a  remedy  seems  obvious 
where  a  large  number  of  relatively  small  injuries  occur  to  business  entities  in  a 
state  and  the  present  realities  of  litigating  a  small  claim  mean  no  action  at  all. 
It  would  seem  appropriate  to  provide  the  state  with  standing  to  sue  by  desig- 
nating the  state  to  act  as  parens  patriae  in  these  circumstances.  But  here,  objec- 
tions based  on  the  multistate  nature  of  artificial  business  entities  may  be  overcome 
by  requiring  the  state  to  more  clearly  identify  those  it  is  suing  on  behalf  of, 
identify  the  questions  of  law  and  fact  common  to  members  of  the  class  and  tailor 
the  nexus  between  the  violations  alleged  and  the  damages  claimed  to  anticom- 
petitive effects  within  the  state.  Again,  the  notice  requirements  should  be  left 
to  the  court — where  it  is  practical  and  reasonable  to  identify  the  members  of  the 
class  personal  service  may  be  required — where  not,  notice  by  publication  may  be 
relied  upon  to  satisfy  due  process  requirements.  Thus,  §  4(b)  should  be  amended 
to  provide  for  notice  by  publication  where  the  requirements  of  due  process  are 
met  and  leave  to  the  court  the  degree  of  formality  necessary  to  meet  the  exigencies 
of  a  particular  case. 

Objection  has  been  made  to  the  interrelationship  between  §  4C(a)(l)  and 
§  4C(a)(2)  and  the  difficulty  of  disassociating  damages  recoverable  by  the  state 
under  4C(a)(l)  and  those  recoverable  under  4C(a)(2)  for  damages  to  the  general 
economj^  of  the  state.  Despite  the  proviso  to  4C(a)(2),  it  is  claimed  duplicative 
damages  can  be  awarded  because  of  the  potential  overlap  of  factors  to  prove 
damage  under  4C  (a)(1)  and  those  needed  to  prove  damages  under  §4C(a)(2). 
I  believe  that  this  difficulty,  if  it  is  one,  can  be  overcome  by  dropping  the  proviso  to 
§  4C(a)(2)  and  emphasizing  the  disjunctive  implication  of  the  word  "or"  in  line 
17  on  page  19.  In  other  words,  I  would  make  §  4C(a)(l)  and  §  4C(a)(2)  mutually 
exclusive  and  give  a  state  the  option  of  proceeding  one  way  or  the  other — but 
not  both  In  addition,  I  would  change  the  word  "or"  in  line  22  to  "and"  to  retain 
the  right  of  political  subdivisions  to  recover  damages  through  a  state  filed  parens 
patriae  suit  This  change  should  uncomplicate  the  difficult}^  of  duplicative  damages 
as  well  as  make  available  to  the  state  additional  damage  theories,  i.e.,  some  that 
might  be  relied  upon  in  4C(a)(l)  cases,  where  the  state  elects  to  proceed  under 
4C(a)(2)  The  problem  of  individual  treble  damage  claims  potentially  involved 
in  4C(a)(2)  actions  could  be  accommodated  by  provision  for  intervention  by 
parties  who  may  be  covered  by  the  state's  claim,  opting  out  as  provided  in 
4C  (b)(2),  or  by  judicial  exclusion  of  damages  for  such  claims 

Other  changes  in  Title  IV  that  I  believe  merit  consideration  include  expanding 
the  thirty-day  notice  provision  of  4C(b)(l)  to  sixty  days;  dropping  the  last  sen- 
tence of  4C(b)(l),  if  it  not  totally  revised  as  suggested  above,  to  avoid  potential 
due  process  difficulties;  and,  changing  the  word  "shall"  in  4C(c)(l)  to  "may" 
in  order  to  provide  more  flexibility  to  courts  in  the  types  of  damage  models 
that  may  be  relied  upon  in  parens  patriae  cases  Damage  proof  in  treble  damage 
litigation  is  a  complex  subject  in  itself.  It  is  sufficient  to  say  here  that  the  courts 
have  recognized  that  plaintiflFs  are  often  faced  with  proving  a  negative  in  the 
damage  phase  of  trebel  damage  litigation — what  would  have  happened  hut  for 
the  defendant's  illegal  conduct.  Frequently,  plaintiffs  rely  upon  models  providing 
a  reasonable  basis  upon  which  an  accurate  estimate  of  damage  may  be  made. 
The  courts  have  upheld  such  methods  of  proof  once  a  minimal  level  of  certainty  has 
been  achieved  and  have  shifted  the  l)urden  of  proof  to  defendants  to  eliminate 
remaining  ambiguities.  Judicial  reasoning  has  been  based  on  the  common  sense 
rationale  that  the  defendant's  own  wrong  has  prevented  a  more  precise  computat- 
tion  and  that  any  other  standard  would  enable  a  wrongdoer  to  profit  at  the 
expense  of  his  victim.  See,  e.g.,  Bigelow  v.  RKO  Pictures,  Inc.,  327  U.S.  251, 
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264  (1946).  Proof  of  aggregate  claims  as  provided  by  4C(c)(l)  would  not  raise 
substantial  constitutional  issues  if  "shall"  is  changed  to  "may"  and  it  is  made 
clear  in  the  Committee  report  that  the  court  has  the  authority  to  specify  the 
minimal  level  which  must  be  met  by  the  type  of  damage  models  set  forth  in 
4C(c)(l). 

I  have  no  specific  views  on  Sections  4D  and  4E.  If  I  have  a  bias  about  4D(b), 
it  is  not  to  substitute  the  Federal  Government  as  parens  patriae  for  the  state 
government  when  non-action  by  the  State  Attorney  General  takes  place.  Where 
unjustified  non-action  by  a  State  Attorney  General  takes  place,  I  prefer  leaving 
the  matter  to  the  political  retribution  visited  by  the  ballot  box. 

TITLE    v 

Premerger  notification  is  one  of  the  long-standing  antitrust  reforms  which 
should  have  been  enacted  yesterday.  Anyone  having  experience  in  trying  to  un- 
scramble an  unlawful  merger  will  attest  to  the  truly  incredible  difficulty  and 
general  impossibility  of  establishing  the  competitive  status  quo  ante  merger.  In 
most  cases — even  when  an  exceptionally  sophisticated  preliminary  injunction 
has  been  obtained — the  economic  incentives  of  reaping  the  profits  of  the  merger 
in  the  form  of  dividends  and  capital  gains  make  ultimate  divestiture  a  long  and 
tedious  process.  Frequently,  employees,  confidential  trade  information,  assets, 
and  other  items  of  value  are  siphoned  off  or  lost  during  the  pendency  of  a  merger 
challenge.  It  has  been  reported,  for  example,  in  a  newspaper  merger,  that  within 
a  short  time  after  the  merger,  the  acquired  paper's  presses  were  sold  outside  the 
continental  United  States  with  a  stipulation  that  they  never  be  re-introduced  into 
the  United  States.  This  kind  of  gamesmanship  renders  an  effective  remedy 
impossible;  which,  in  turn,  frustrates  the  realization  of  the  Congressional  policy 
underlying  the  substantive  provisions  of  the  antitrust  laws.  In  such  circumstances, 
merger  litigation  becomes  a  kind  of  ritualistic  death  dance  over  a  decimated  car- 
cass, with  all  the  participants  pretending  competitive  life  can  be  restored  to  the 
shell  that  remains.  Such  activity  may  provide  employment  for  lawyers  on  either 
side  and  add  a  notch  to  an  enforcement  agency's  gun  for  exhibition  at  the  annual 
appropriations  ritual;  but  I  never  believed  antitrust  policy  was  intended  to  be  a 
scheme  of  unemployment  insurance  for  lawyers  or  an  occasion  for  hollow  acts  of 
"macho"  by  an  enforcement  agency  seeking  to  maintain  appropriation  levels. 

On  the  other  side  of  the  balance  sheet,  one  must  acknowledge  that  all  mergers 
and  acquisitions  are  not  necessarily  anti-competitive;  in  fact,  many  mergers  and 
acquisitions  can  be  pro-competitive  or  at  a  minimum,  neutral  in  their  competitive 
effects.  Thus,  balance  is  required  in  spelling  out  mergers  and  acquisitions  which 
must  comply  with  Title  V.  I  am  in  general  agreement  with  Assistant  Attorney 
General  Kauper's  views  on  this  matter.  If  further  specificity  is  possible  with 
regard  to  §  23(b)(4),  authorizing  the  F.T.C.  to  provide  exceptions  to  the  notifica- 
tion requirements,  I  believe  the  attempt  should  be  made  to  provide  additional 
guidance.  For  example,  general  language  may  be  inserted  stating  "where  there 
is  a  reasonable  probability  that  the  merger  may  tend  to  lessen  competition  ..." 
In  addition,  confidentiality  of  the  information  submitted  and  the  notification 
given  should  be  assured  in  light  of  the  obvious  potential  for  injury  or  abuse  which 
may  occur  absent  such  a  guarantee. 

The  automatic  stay  of  mergers  and  acquisitions  under  Section  24(d)  substan- 
tially reverses  existing  standards  for  the  granting  of  preliminary  injunctive  relief. 
In  effect,  the  courts  have  required  a  showing  of  a  probability  of  success  at  trial 
in  proving  a  probability  of  lessened  competition.  Proof  of  a  probability  of  lessened 
competition  is  sufficient  for  permanent  and  final  relief  under  Section  7  of  the  Clay- 
ton Act;  and,  the  confused  standard  for  preliminary  relief  that  many  courts 
apply  is  in  reality  a  burden  of  proving  a  final  case  on  the  merits  at  the  preliminary 
stages  of  the  litigation.  See,  Note,  "Preliminary  Preliminary"  Relief  Against 
Anticompetitive  Mergers,  82  Yale  L.  J.  155  (1972).  Requiring  proof  of  a  violation 
of  Section  7  in  the  preliminary  stages  of  merger  litigation  rather  than  a  "reasonable 
probability"  that  the  proposed  merger  may  result  in  a  lessening  of  competition 
(a  double  incipiency  standard)  has  make  meaningful  preliminary  relief  in  merger 
cases  exceptionally  difficult.  The  reality  of  the  situation  becomes  even  clearer 
when  one  realizes  that  the  government  frequently  lacks  information  and  the 
ability  to  efficiently  obtain  information  at  that  stage  of  the  litigation  to  meet 
this  erroneous  test  and  the  standards  of  even  a  more  appropriate  double  incipiency 
test.  Section  23(d)  reverses  all  this  and  mandates  the  court  to  enjoin  the  consum- 
mation of  the  proposed  acquisition  upon  certification  by  the  F.T.C.  or  the  Assist- 
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ant  Attorney  General  that  the  pubHc  interest  requires  such  relief.  I  subscribe  to 
this  procedure  with  the  qualification  suggested  by  Assistant  Attorney  General 
Kauper  that  the  district  court  be  given  power  to  lift  the  stay  on  motion  of  the 
defendant  and  upon  the  defendant  carrying  the  burden  of  showing  irreparable 
harm,  that  the  suit  is  wholly  without  merit  or  that  the  stay  amounts  to  a  clear 
abuse  of  process. 

I  also  endorse  the  objectives  of  Section  23(g).  It  has  been  my  experience  in 
merger  litigation  and  in  seeking  "divestiture  without  delay"  that  there  are 
substantial  incentives  to  risk  Section  7  litigation  where  the  prospects  of  reaping 
profits  during  litigation  and  profitably  selling  what  remains  after  entry  of  a 
divestiture  order  are  very  real.  The  incentives  to  drag  out  "divestiture  without 
delay"  can  be  irresistible  where  substantial  profits  are  realized  daily,  the  benefits 
of  the  competition  suppressed  by  the  merger  are  significant,  and  the  shopping  for 
a  buyer  of  the  assets  to  be  divested  are  guided  by  maximimizing  capital  gains 
rather  than  extirpating  an  adjudicated  violation  of  the  law.  Section  23(g)  man- 
dates the  district  court  to  enter  an  order  establishing  purchase  price,  requiring 
assets  to  be  kept  separate  and  placing  profits  in  escrow.  The  Committee  should 
consider,  after  weighing  all  testimony  on  this  issue,  making  this  decision  dis- 
cretionary with  the  District  Court  by  inserting  the  word  "may"  in  lieu  of  "shall" 
in  line  13  on  page  30.  The  word  "shall"  in  line  23,  page  30  would  be  changed  to 
"may"  and  the  word  "shall"  in  line  1,  page  31  would  be  changed  to  "may".  In 
this  way,  the  District  Court  has  sufficient  flexibility  to  impose  the  requirements  of 
23(g)  where  it  is  apparent  that  a  particular  merger  was  attempted  with  the 
expectation  of  it  being  found  illegal  (probably  a  rare  case  upon  adoption  of  pre- 
merger notification)  but  in  hopes  of  gaining  much  with  little  risk  other  than  tax 
deductible  attorney  fees ;  and  in  cases  where  it  becomes  apparent  that  an  incentive 
is  needed  to  stimulate  "divestiture  without  delay"  rather  than  the  current  practice 
of  divestiture  with  delay. 

TITLE    VI 

The  plea  of  nolo  contendere  has  long  been  the  role  rather  than  the  exception  in 
criminal  antitrust  cases.  In  a  1967  article  on  criminal  sanctions  under  Federal 
and  State  Antitrust  Laws,  45  Texas  L.  Rev.  1301,  I  had  occasion  to  survey  the 
disposition  of  civil  and  criminal  cases  brought  by  the  Antitrust  Division  from 
1890-1959.  Of  the  1488  cases  filed  in  that  time  period,  725  or  49%  were  criminal 
cases.  Of  those  cases,  489  were  pursued  to  a  remedy,  the  remainder  were  dismissed, 
resulted  in  acquittal,  or  were  otherwise  terminated.  Of  the  489  criminal  cases 
pursued  a  remedy  in  favor  of  the  government,  364  or  74%  cases  involved  accept- 
ance of  a  plea  of  nolo  contendere;  while  38  cases  or  8%  of  the  cases  pursued  to 
remedy  involved  a  plea  of  guilty.  In  481  of  these  cases,  fines  were  imposed  while 
50  cases  involved  the  imposition  of  a  prison  sentence,  usually  a  suspended  sen- 
tence. Many  of  the  prison  sentences  not  suspended  were  imposed  on  labor  leaders 
in  the  early  days  of  antitrust  enforcement  or  in  cases  amounting  to  economic 
racketeering. 

In  my  judgment,  the  use  of  nolo  pleas  has  greatly  dulled  the  effectiveness  of 
criminal  sanctions  to  enforce  antitrust  policy.  Judges  faced  with  a  record  consist- 
ing only  of  the  pleadings  and  a  plea  of  guilty  or  nolo  have  little  grasp  of  the  under- 
lying facts  warranting  the  filing  of  criminal  charges  and  the  justification,  there- 
fore, for  the  imposition  of  heavy  fines  and/or  jail  sentences.  Moreover,  the  plea 
has  come  to  represent  something  other  than  what  it  was  historically  intended  to 
mean.  At  common  law,  a  plea  of  nolo  contendere  was  not  a  plea  in  the  sense  in  which 
that  word  is  now  used  in  criminal  law.  It  was  a  petition  to  the  sovereign's  mercy 
upon  an  admission  of  guilt  rather  than  a  device  to  escape  from  the  legalistic  stigma 
and  consequences  of  admitting  the  commission  of  a  crime.  (See  generally.  Levin  & 
Meyers,  Nolo  Contendere:  Its  Nature  and  Implications,  51  Yale  L.  J.  1255  (1942).) 
I  suspect  that  it  is  accurate  to  describe  the  eflfect  of  nolo  pleas  in  antitrust  cases 
in  the  mind  of  many  defendants  and  their  peers  as  not  an  admission  of  guilt  and  a 
plea  for  mercy.  Such  pleas  are  considered  technical  legalisms  to  resolve  an  other- 
wise "sticky  situation"  and  escape  the  public  and  personal  sense  of  wrongdoing; 
as  weU  as  the  threat  of  further  publicity  and  the  estoppel  effect  of  a  litigated  judg- 
ment in  subsequent  litigation.  Recent  changes  in  criminal  penalties  making  viola- 
tion of  the  Sherman  Act  a  felony  may  help  to  impress  upon  the  public  and  de- 
fendants the  serious  nature  of  criminal  antitrust  convictions.  More  fully  litigating 
the  small  number  of  cases  filed  can  only  further  help  to  impress  fully  the  gravity 
of  the  offense  on  defendants,  the  public,  and  the  court  which  must  impose  penal- 
ties. No  longer  will  courtrooms  hear  claims  like  that  reportedly  asserted  in  the 
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Electrical  Cases  on  a  plea  of  guQty — "In  entering  pleas  of  guilty  .  .  .  Westinghouse 
wishes  to  make  it  clear  that  it  does  not  hereby  admit  the  allegations  of  those  indict- 
ments. .  .  ."  (Quoted  in  Note,  The  Admissibility  and  Scope  of  Guilty  Pleas  in 
Antitrust  Treble  Damage  Actions,  71  Yale  L.  J.  684  (1962).) 

A  further  implication  of  Title  VI  is  that  nolo  pleas  as  well  as  guilty  pleas  can  be 
relied  upon  in  subsequent  treble  damage  litigation  as  prima  fade  evidence  of  the 
violations  charged  in  the  indictment  and  any  supporting  pleadings'filed  in  the  case. 
Clarifying  the  effect  of  guilty  pleas  is  a  long-needed  reform  which  I  endorse.  I  also 
strongly  endorse  giving  the  same  effect  to  nolo  pleas  in  subsequent  antitrust  litiga- 
tion, not  only  to  restore  the  original  meaning  of  nolo  pleas  and  reverse  the  ethic 
which  now  seems  to  surround  the  plea,  but  also  to  facilitate  subsequent  antitrust 
litigation  and  avoid  the  necessity  of  relitigating  liability,  thereby  making  more 
efficient  use  of  court  time.  This  reform  is  not  needed  to  facilitate  discovery  by 
treble  damage  plaintiffs,  but  it  is  needed  to  end  the  necessity  to  relitigate  liability. 
The  Antitrust  Division  claim  that  liberalized  discovery  facilitates  the  plaintiff's 
burden  in  treble  damage  litigation  and  therefore  §  5(a)(2)  is  unnecessary  misses 
the  mark.  A  nolo  plea  is  a  plea  of  guilt  and  why  should  the  question  of  whether  the 
law  has  been  violated  be  relitigated?  To  do  so  does  not  help  treble  damage  claim- 
ants and  is  a  waste  of  court  time  in  relitigating  a  legal  issue  already  decided. 

It  is  true  that  plaintiffs  will  still  be  required  to  establish  the  scope  of  the  viola- 
tions admitted  by  the  plea,  the  nexus  between  the  violation  and  the  injury  claimed, 
and  the  amount  of  injury  claimed.  The  extent  of  this  burden  will  naturally  vary 
from  case  to  case — but  it  is  not  necessarily  as  frightening  as  Mr.  Kauper  made 
out  in  his  testimony  before  the  Committee.  Given  the  small  number  of  guilty 
pleas,  it  is  perhaps  not  instructive  to  generalize  too  far  from  those  cases.  But 
the  bulk  of  cases  filed  on  the  criminal  side  normally  involve  hard  core  conduct, 
where  the  illegality  is  clear  and  the  scope  of  the  conduct  involved  can  be  fairly 
well  delineated.  If  it  were  otherwise,  antitrust  criminal  cases  would  inherently 
violate  the  notice  requirements  of  due  process.  The  scope  of  violation  in  the 
Electrical  Conspiracy  cases  was  relatively  clear  and  most  of  the  subsequent  treble 
damage  liability  concerned  the  establishment  of  causation  and  the  litigation  of 
novel  and  complex  damage  issues  and  not  the  scope  of  the  guUty  pleas.  Thus, 
in  the  bulk  of  the  cases  litigated  on  a  nolo  plea,  I  would  not  expect  the  questions 
of  determining  the  scope  of  the  violations  admitted  to  necessarily  be  as  much  of 
a  "morass"  as  that  made  out  in  the  Antitrust  Division's  testimony.  Nor  do  I  see 
why  the  availability  of  expensive  discovery  devices  is  considered  an  adequate 
substitute  for  ending  the  duplication  of  proving  the  violation  twice  and  why  not 
requiring  a  plaintiff  to  go  to  that  expense  at  all  on  the  question  of  violation  is 
fraught  with  terror  for  the  Antitrust  Division. 

At  bottom,  I  would  suspect  the  Antitrust  Division  is  primarily  concerned  with 
the  impact  of  Title  VI  on  the  Division's  manpower  rather  than  any  real  or  illusory 
legal  difficulties  treble  damage  claimants  may  face.  Given  the  relatively  small 
number  of  criminal  cases  now  filed,  the  prospect  that  substantial  number  of 
defendants  will  still  plea  nolo  or  guilty  since  those  cases  filed  as  criminal  cases 
are  usually  clear-cut  and  hard-core  violations,  and  the  benefits  I  believe  would 
flow  from  litigating  more  of  such  cases,  I  am  unpersuaded  by  the  Division's  fear 
of  substantial  drains  on  its  manpower.  Over  the  past  few  years,  the  Antitrust 
Division  has  filed  an  average  of  65  cases  per  year,  approximately  25%  of  the 
cases  filed  are  criminal  cases.  Between  70%  and  80%  of  all  cases  filed,  both  civil 
and  criminal,  are  not  litigated  at  all  but  result  in  settlement  by  a  consent  decree 
in  civil  cases  or  by  a  plea  in  criminal  cases.  If  any  comment  should  be  made  about 
these  facts,  it  is  that  the  claim  that  the  Division  is  a  "prosecutor"  is  not  warranted 
since  it  does  not  litigate  cases  but  is  primarily  involved  in  administering  antitrust 
policy  through  negotiation.  Most  of  the  "prosecution"  of  antitrust  cases  takes 
place  in  private  treble  damage  litigation  where  litigators  litigate  rather  than 
decide  strategy  by  committee,  engage  in  excessive  discovery,  and  while  away  the 
years  in  motion  practice.  In  short,  I  believe  the  Antitrust  Division  has  evolved 
from  a  litigation-prosecution  oriented  agency  and  is  not  presently  geared 
toward  the  final  end  of  litigation  in  court,  but  is  geared  toward  negotiation  and 
settlement.  This  is  not  necessarily  evil  or  bad;  but  when  a  supposedly  "prosecu- 
torial" agency  complains  about  a  potential  drain  on  its  manpower  resources 
because  it  may  have  to  litigate  a  few  more  cases  each  year,  one  begins  to  wonder 
just  how  "prosecutorial"  the  agency  reaUy  is. 

I  know  of  cases  filed  by  private  plaintiffs'  lawyers  similar  to  cases  filed  by  the 
Division,  which  have  been  prosecuted  to  judgment  in  far  less  time  than  similar 
government  cases.  While  part  of  this  may  be  attributable  to  less  crowded  court 
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dockets  where  particular  private  suits  are  filed  and  possibly  greater  resistance  to 
government  suits,  I  suspect  that  the  major  factors  may  be  that  the  agency  is 
not  litigation  oriented,  cases  are  tried  by  committee  and  there  is  not  a  strong 
contingent  of  trial  experts  within  the  agency.  Moreover,  the  bureaucratic  structure 
of  the  agency  makes  trial  work  difficult  at  best  when  every  substantial  tactical 
manucver,  legal  theorj-  and  witness  nuist  first  be  passed  upon  further  up  the  line. 
I  appreciate  the  importance  of  responsible  supervision  of  government  implemen- 
tation of  antitrust  policy  through  the  courts  and  the  political  consequences  of 
antitrust  litigation — but  it  does  seem  strange  that  an  agency  staffed  with  several 
hundred  expert  antitrust  attorneys  can  only  manage  to  try  a  handful  of  cases 
each  year  and  pleads  a  potential  hernia  when  it  is  suggested  a  few  additional — and 
clear-cut,  hard-core  violations — must  be  litigated.  The  argument  seems  even 
more  unpersuasive  when  it  seems  clear  that  such  action  by  Congress  will  provide 
treble  damage  litigants  with  the  prima  facie  effect  of  nolo  pleas,  insure  a  more 
efficient  use  of  court  resources  by  obviating  multiple  litigation  of  guilt,  and,  add 
substantially  to  the  deterrent  effect  of  antitrust  policy. 

This  committee  and  the  Commerce  Committee  will  soon  be  considering  S.  1136, 
a  biU  to  substantially  increase  the  budgets  of  the  F.T.C.  and  Antitrust  Division. 
I  support  that  legislation  and  I  am  proud  to  say  the  Senators  from  Utah — Senator 
Moss  and  Senator  Garn — are  cosponsors  of  that  legislation  along  with  40  other 
members  of  the  Senate.  When  this  Committee  considers  that  legislation,  it  is  my 
hope  that  you  wiU  examine  the  internal  processes  of  the  Division  and  F.T.C.  which 
govern  the  litigation — not  negotiation — of  cases  filed  by  these  agencies.  Minor 
matters  like  inadequate  clerical  assistance  at  the  F.T.C.  can  be  a  horrendous  waste 
of  resource  allocation,  as  one  sees  staff  attorneys  doing  their  own  filing  and  typing 
rather  than  being  free  to  do  what  they  are  trained  to  do.  Inefficient  use  of  discovery 
procedures  have  delayed  the  EXXON  case  at  the  F.T.C.  and  the  I.B.M.  case  at 
the  Antitrust  Division.  If  Congress  passes  S.  1136,  I  would  hope  it  would  be  done 
with  the  insistence  that  both  agencies  devote  some  of  the  new  resources  provided 
to  hiring  more  experienced  litigators  and  better  staffing  of  existing  professional 
staff  with  internal  support  personnel.  In  addition,  it  would  also  be  worthwhile 
to  suggest  special  counsel  be  employed  and  given  overall  charge  of  major  cases  to 
see  that  they  are  efficiently  and  expeditiously  brought  to  trial  and  not  delayed 
by  trial  by  internal  committee  review  of  each  step  trial  counsel  wish  to  take, 
litigation  inexperience,  and  personnel  turnover. 

In  sum,  I  see  the  potential  of  making  antitrust  enforcement  more  efficient, 
sanctions  a  more  effective  deterrent,  and  treble  damage  claims  less  difficult  to 
maintain  by  the  adoption  of  Title  VI.  I  am  not  persuaded  by  and  find  paradoxical 
Antitrust  Division  claims  of  an  adverse  manpower  drain  by  making  nolo  pleas 
prima  facie  evidence  in  treble  damage  suits.  If  the  truth  be  known,  claims  by 
defense-oriented  witnesses  and  the  Antitrust  Division  that  this  provision  will 
saddle  plaintiffs  with  an  undue  morass  of  legal  complexities  I  find  less  than  per- 
suasive and  somewhat  humorous.  To  my  knowledge,  no  plaintiff-oriented  witnesses 
have  lodged  such  complaints  before  the  Committee  on  behalf  of  the  intended 
beneficiaries  of  Title  VI  and  those  plaintiff-oriented  litigators  I  have  talked  with 
would  welcome  the  "ordeal"  of  having  nolo  pleas  accorded  prima  facie  effect  in 
subsequent  treble  damage  litigation.  Somehow  they  believe  they  can  muddle 
through  and  make  the  best  of  it  without  wasting  court  time  and  client  money  to 
prove  what  a  defendant  has  admitted  already  in  open  court.  Thus,  I  strongly 
support  Title  VI  as  a  worthwhile  and  long  overdue  improvement  of  overall 
antitrust  enforcement. 

TITLE   VII 

Section  701  would  amend  the  commerce  requirement  of  the  Clayton  Act  from 
a  standard  of  "in  commerce"  to  a  standard  of  "affect  commerce,"  thereby  making 
the  Clayton  Act  and  its  Robinson-Patman  Act  amendments  co-extensive  with 
the  jurisdictional  reach  of  the  Sherman  Act  and  the  Federal  Trade  Commission 
Act.  This  is  a  needed  reform  not  only  to  meet  practical  difficulties  now  encountered 
in  Clayton  Act  litigation  and  to  extend  federal  jurisdiction  in  these  important 
areas  to  aU  commerce  that  is  interstate  in  its  effects,  but  also  to  reestablish  the 
original  intent  of  Congress  to  exhaust  its  constitutional  authority  under  the 
Commerce  Clause  in  establishing  the  substantive  policies  of  §§2,  3  and  7.  At 
the  time  of  the  enactment  of  the  Clayton  Act  and  the  Robinson-Patman  Act 
amendments,  court  interpretations  of  the  Commerce  Clause  were  premised  on  a 
narrow  and  restricted  theory  of  the  physical  flow  of  goods  across  state  lines.  It 
has  been  suggested  that  v.  -ingress  clearly  intended  to  apply  the  Clayton  Act  and 
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its  Robinson-Patman  Act  amendments  as  completely  as  constitutionally  possible 
and  the  extent  of  jurisdiction  constitutionally  permitted  was  reflected  by  the 
terminology  "in  commerce"  at  the  time  these  laws  were  enacted.  See  D.  Salomon, 
The  Robinson-Patman  Act  "Commerce"  Requirement:  The  Emasculation  of 
Moore  v.  Mead's  Fine  Bread,  8  U.S.F.L.  Rev.  497  (1974);  Schechter  Poultry 
Corp.  V.  U.S.,  295  U.S.  495  (1935);  and  U.S.  v.  E.  C.  Knight  Co.,  156  U.S.  1 
(1895).  Subsequent  decisions  on  the  reach  of  the  constitutional  authority  of 
Congress  under  the  Commerce  Clause  have  substantially  expanded  the  standard 
in  recognition  of  the  economic  realities  of  the  impact  of  wholly  intrastate  activities 
upon  the  health  and  vitality  of  interstate  commerce.  This  has  been  particularly 
true  in  antitrust  cases  where  it  has  been  recognized  that  the  narrow  test  of  "in 
commerce"  is  not  adequate  to  give  full  effect  to  the  protection  of  interstate  com- 
merce from  anticompetitive  affects  of  wholly  local  conduct.  See  Mandeville  Island 
Farm  v.  American  Crystal  Sugar  Co.,  334  U.S.  219  (1948);  and  U.S.  v.  Employing 
Plasterers  Ass'71.,  347  U.S.  186  (1954).  The  reach  of  Sherman  Act  jurisdiction  was 
pithily  summarized  by  the  Supreme  Court  in  U.S.  v.  Wo?nen's  Sportswear  Ass'n., 
336  U.S.  460,  464  (1949):  "Restraints  to  be  effective  do  not  have  to  be  all  along 
the  line  of  movement  of  interstate  commerce.  The  course  of  the  restraint  may  be 
intrastate,  as  the  making  of  a  contract  or  combination  usually  is;  the  application 
of  the  restraint  may  be  intrastate,  as  it  often  is;  but  neither  matters  if  the  neces- 
sary effect  is  to  stifle  or  restrain  commerce  among  the  states.  If  it  is  interstate 
commerce  that  feels  the  pinch,  it  does  not  matter  how  local  the  operation  which 
applies  the  squeeze." 

This  is  the  standard  which  should  be  applied  in  Clayton  Act  cases.  I  doubt 
that  few  would  dispute  this  with  regard  to  mergers.  U.S.  v.  American  Building 
Maintenance  Industries,  Docket  No.  73-1689  raises  this  issue  under  §  7  of  the 
Clayton  Act  and  is  now  pending  before  the  Supreme  Court  on  an  appeal  from  the 
dismissal  of  a  merger  complaint  for  lack  of  the  requisite  commerce  in  U.S.  v. 
American  Building  Maintenance  Industries,  1974  Trade  Cases  t  74,876  (D.  Cal. 
1973).  If  the  court's  treatment  of  the  "in  commerce"  standard  under  §§  2(a),  3 
and  7  of  the  Clayton  Act  in  Gulf  Oil  Corp.  v.  Copp  Paving  Co.,  Inc.,  1974-2  Trade 
Cases  t  75,402  (U.S.  Sup.  Ct.)  is  any  indication  of  how  the  court  will  rule,  al- 
though the  §  7  issue  was  left  open,  a  restrictive  and  metaphysical  test  for  the  §  7 
standard  of  "in  commerce"  is  aU  too  likely.  Congress  should  clarify  the  question 
and  eliminate  the  wasted  resources  in  subsequent  cases  of  building  a  record  to 
meet  a  meaningless  test  incorporated  in  the  statute  on  an  outmoded  concept  of 
the  constitutional  reach  of  the  commerce  power. 

The  same  may  be  said  for  amending  the  Robinson-Patman  Act  standard  of  "in 
commerce."  Several  cases  have  restricted  the  seemingly  liberal  test  of  Moore  v. 
Meads  Fine  Bread  Co.,  348  U.S.  115  (1954)  in  primary  line  cases  (See  D.  Salomon, 
supra),  and  recent  cases  have  also  restricted  the  commerce  standard  of  secondary 
line  cases  by  requiring  that  the  persons  and  activities  (the  discriminatory  sales)  be 
physically  in  the  interstate  flow  of  commerce.  Gulf  Oil  Corp.  v.  Copp  Paving  Co., 
supra;  Belliston  v.  Texaco,  Inc.,  455  F.2d  175  (10th  Cir.  1972)  cert.  den.  408  U.S. 
928  (1972);  Littlejohn  v.  Shell  Oil  Co.,  483  F.2d  1140  (5th  Cir.  1973).  Such  a  test 
has  the  clear  potential  of  a  bizarre  result  that  the  rights  and  responsibilities 
Congress  sought  to  guarantee  under  the  Robinson-Patman  Act  will  not  apply 
equally  to  all  sellers  and  to  all  buyers  who  may  be  in  competition  with  each  other. 
For  example,  a  secondary  line  case  under  the  Robinson-Patman  Act  would 
probably  not  be  held  to  apply  to  American  Oil  Company  and  its  retailers  in  Utah, 
since  American  supplies  its  Utah  retailers  with  refined  product  from  its  Salt  Lake 
City  refinery.  Conoco  and  its  Utah  retailers  are  subject  to  the  Robinson-Patman 
Act,  since  Conoco  supplies  its  retailers  by  a  product  pipeline  running  from  Mon- 
tana to  Utah. 

State  law  and  state  enforcement  do  not  fill  the  gap,  since  they  are  non-existent. 
Thus,  competitors  are  not  equally  treated  by  federal  law  and  interstate  commerce 
is  not  fully  protected  from  the  depredations  of  all  potential  predatory  price  dis- 
crimination practices.  Another  example  involves  a  recently  filed  antitrust  action 
on  behalf  of  small  grocers  in  four  western  states,  alleging  that  a  Utah  Dairy  Co-op 
controUing  92%  of  the  State's  milk  production  has  engaged  in  systematic  and 
arbitrary  rebates  to  large  chain  buyers  of  dairy  products.  {Ray  v.  Western  General 
Dairies,  U.S.  Dist.  Ct.,  Utah,  Civil  No. ,  filed  April  29,  1975).  If  the  allega- 
tions of  that  complaint  are  true,  great  time  and  effort  will  be  consumed  in  battling 
over  the  physical  movement  of  milk  from  udder  to  the  store  shelf,  to  meet  the 
current  commerce  requirements  of  the  Robinson-Patman  Act  in  order  to  get  at 
what  otherwise  appears,  if  the  allegations  of  the  complaint  be  true,  a  predatory 
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violation  of  the  Robinson-Patman  Act  with  substantial  adverse  effects  upon  the 
free  movement  of  interstate  commerce.  Such  examples  can  be  easily  multiplied 
and  the  general  policy  that  federal  law  should  apply  equally  to  all  in  similar 
circumstances  is — standing  alone — reason  enough  to  amend  the  "in  commerce" 
standard  to  that  proposed  by  §  701  of  S.  1284. 

I  have  few  comments  ^vith  regard  to  §  702,  "Complex  Cases"  other  than  the 
suggestion  that  some  thought  be  given  to  preserving  the  rights  of  confrontation, 
cross-examination  and  notice  in  cases  where  economic  experts  and  other  personnel 
are  used  by  a  trial  judge  in  "any  phase  of  the  litigation."  The  procedure  outlined 
by  §  702  was  actually  followed  in  U.S.  v.  United  Shoe  Machinery  Co.,  110  F.  Supp. 
295  (D.  Mass.  1953)' aff'd  per  curiam,  347  U.S.  521  (1954).  Judge  Wyzanski  u.sed 
the  distinguished  economist  Professor  Carl  Kaysen  as  a  "law  clerk"  to  evaluate 
the  record  from  the  perspective  of  an  economist.  Professor  Kaysen  commented 
on  the  experience  in  "An  Economist  As  The  Judge's  Law  Clerk  In  Sherman  Act 
Cases",  12  ABA  Antitrust  Sec.  Rep.  43  (1958)  and  made  a  comprehensive  analysis 
of  the  case  based  on  his  unique  perspective  in  a  book  entitled,  "U.S.  v.  United 
Shoe  Machinery  Corp."  (1956).  The  risk  inherent  in  the  unexamined  views  of  an 
expert  assisting  the  court  in  all  phases  of  a  case  controlling  the  decision-making 
function  of  the  judge  should  be  considered  in  weighing  the  wisdom  of  the  final 
sentence  of  §  702  (S.  1284  page  34,  lines  8-10). 

Section  703  should  make  clear  that  it  is  supplemental  to  Rule  37  of  the  Federal 
Rules  of  Civil  Procedure  and  that  it  is  a  declaration  of  Congressional  policy  that 
United  States  courts  are  entitled  to  every  person's  testimony  save  legally  recog- 
nized privileges  in  antitrust  cases.  Possible  criminal  or  other  sanctions  in  other 
nations  should  be  no  excuse,  particularly  in  an  age  of  increasing  multi-national 
economic  activity.  Recent  litigation  has  evidenced  somewhat  of  a  firmer  attitude 
by  U.  S.  courts  toward  forcing  discovery  in  these  circumstances,  Smith,  Discovery 
of  Documents  Located  Abroad  in  U.S.  Antitrust  Litigation:  Recent  Development 
in  The  Law  Concerning  the  Foreign  Illegality  Excuse  for  Non-Production,  14 
Virginia  J.  Int'l  Law  4  (1974),  yet  difficulties  persist.  For  example,  the  Ampicillin 
Antitrust  Litigation  now  pending  in  the  District  of  Columbia  has  been  "hung  up" 
in  discovery  over  an  order  by  the  British  Department  sof  Trade  and  Industry 
enjoining  disclosure  of  documents  sought  in  litigating  the  validity  of  Beccham 
Group  Ltd's  U.S.  Patent  on  Ampicillin.  The  suit  involves  claims  that  the  patent 
was  fraudulently  procured  and  attacks  Beccham's  exclusive  licensing  arrange- 
ment for  U.S.  use  of  patent  rights  with  Bristol-Myers  on  antitrust  grounds.  When 
such  an  important  issue  as  the  validity  of  a  U.S.  patent  and  licensing  practices 
in  the  United  States  are  involved,  let  alone  the  power  of  federal  courts  to  enforce 
federal  law  without  their  jurisdiction  being  impaired  by  the  acts  of  foreign  govern- 
ments, it  is  indeed  disturbing  to  base  the  resolutions  of  these  issues  on  whether 
there  is  a  "good  faith  attempt"  by  the  defendant  to  comply  with  the  discovery 
order. 

The  present  legal  standard  governing  discovery  in  these  circumstances  stems 
from  Societe  Internationale,  Etc.  v.  Rogers,  357  U.S.  197  (1958),  a  case  involving 
litigation  seeking  return  of  property  seized  by  the  Alien  Property  Custodian 
during  the  Second  World  War  pursuant  to  the  Trading  With  the  Enemy  Act. 
The  Supreme  Court  reversed  a  district  court  dismissal  of  the  Swiss  Company's 
complaint;  a  dismissal  ordered  after  failure  of  the  plaintiff  to  fully  produce  all 
documents  ordered  in  discovery  becasue  of  the  illegality  of  producing  some  of 
the  documents  under  Swiss  law.  The  Supreme  Court  waffled  on  the  question  of 
whether  illegality  under  foreign  law  was  a  barrier  to  discovery  and  on  the  question 
of  when  and  what  kind  of  remedies  could  be  employed  if  full  discovery  was  not 
forthcoming.  Subsequent  litigation  in  similar  cases  has  been  plagued  by  a  case 
by  case  analysis  of  the  particular  circumstances  involved,  including  the  degree  of 
necessity  for  the  information  sought,  the  good  faith  attempts  of  the  respondent 
to  seek  waiver  fo  foreign  illegality  or  the  extent  to  which  the  respondent  is  respon- 
sible for  invoking  the  claimed  illegality,  and  sensitivity  to  the  problems  of  comity 
among  nations. 

More  recent  cases  have  been  taking  a  harder  line  with  regard  to  the  claim  of 
foreign  illegality  justifying  failure  to  comply  with  discovery  orders  and  are 
summarized  in  the  excellent  article  bj^  Timothy  Smith  in  the  Virginia  Journal 
of  International  Law,  cited  supra.  Yet  the  ambiguity  that  remains  about  the 
appropriate  standard  to  be  followed  and  the  degree  to  which  sancitons  like  those 
proposed  in  §  703,  causes  delay  and  procrastination  in  litigating  these  kinds  of 
cases.  Consequently,  I  believe  an  express  statement  of  Congressional  policy  in 
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this  area  will  be  great  assistance  in  stimulating  a  speedier  resolution  of  issues  of 
this  kind  and  is  fully  warranted  as  a  necessary  part  of  this  legislation. 

I  read  §  703  as  leaving  the  courts  with  sufficient  flexibility  to  work  out  the 
issues  of  whether  compliance  must  take  place  and  the  sanctions  for  failure  to  do 
so,  yet  making  clear  that  it  is  Congress'  intent  that  parties  to  such  litigation  do 
comply  with  valid  discovery  orders  without  tedious  and  expensive  negotiations, 
negotiations  which  sometimes  resemble  those  which  took  place  in  the  Vietnam 
Peace  Conference,  tying  up  the  courts  and  the  parties  in  the  way  the  Ampicillin 
Case  seems  to  be  going.  The  Committee  may  wish  to  consider  refining  this  section 
to  insure  its  relationship  to  Rule  37  is  complimentary  and  to  insure  that  the 
Congressional  intent  to  secure  compliance  with  U.S.  discovery  roders  in  anti- 
trust cases  is  clear  and  undeviating,  the  law  of  other  coimtries  to  the  contrary 
notwithstanding. 

AMENDMENT   NO.    396    TO    S.    1284 

Senator  Baj'^h  has  proposed  an  important  amendment  aimed  at  correcting  a 
loophole  in  the  Sherman  Act  which  I  believe  is  a  potential  amendment  of  great 
merit  and  practical  importance  to  efficient  antitrust  enforcement.  That  loophole 
is  the  inability  to  get  at  anti-competitive  or  predatory  unilateral  conduct  without 
distorting  the  concepts  of  contract,  combination  or  conspiracy  under  §  1  of  the 
Sherman  Act  and  greatly  complicating  antitrust  litigation  to  get  at  unilateral 
conduct  through  the  back  door  of  a  §  1  case  or  a  §  2  monopolization  case.  The 
reason  that  the  statute  does  not  cover  this  type  of  conduct  is  because  the  courts 
have  equated  attempts  to  monopolize — outlawed  under  Section  2 — with  attempts 
to  monopoly,  conduct  not  mentioned  by  §2.  Thus,  rather  than  condemning 
unilateral  conduct  with  the  purpose  or  effect  of  unreasonably  fixing  prices  or 
excluding  competitors  (attempts  to  vionopolize),  the  courts  require  proof  of  a 
relevant  market  (attempt  to  mojioply)  for  a  Section  2  attempt  to  monopolize 
violation.  This  error  in  doctrinal  development  of  Section  2  attempts  cases  stems 
from  Justice  Holmes'  opinion  in  Swift  &  Co.  v.  United  States,  1961  U.S.  375  (1905), 
where  the  common  law  criminal  standard  of  attempts  was  read  into  the  Sherman 
Act's  Section  2  language  of  attempts. 

The  result  is  at  odds  with  the  objectives  of  the  Sherman  Act,  equates  "monopo- 
lize" with  "monopoly"  and  "assumes  that  unilateral  anticompetitive  behavior 
inflicts  no  harm  upon  society  until  the  actor  has  amassed  close  to  monopoly  power 
in  some  relevant  market."  See,  Zimmerman,  Attempt  to  Monopolize:  The  Offense 
Redefined,  1969  Utah  L.  Rev.  704,  an  outstanding  analysis  of  the  issue  which  I 
ould  like  inserted  in  the  record.  See  also,  E.  Cooper,  Attempts  and  Monopoli- 
zation, 72  Mich.  L.  Rev.  373  (1974)  for  an  exhaustive  analysis.  Such  a  result  is 
patentl}^  false  and  has  had,  I  believe,  several  long-term  consequences  for  antitrust 
litigation: 

1.  Predatory  anticompetitive  unilateral  conduct  is  not  presently  within  the 
reach  of  the  law ; 

2.  Many  such  cases  are  distorted  into  §  1  cases  by  stretching  the  meaning  of 
contract  combination  and  conspiracy  beyond  their  true  meaning  and  beyond 
identification  (See,  e.g.  Albrecht  v.  Herald  Co.,  390  U.S.  145  (1968); 

3.  Litigation  in  such  cases  focuses  on  the  wrong  issues  by  emphasizing  the  issue 
of  questionable  duality  rather  than  focusing  on  the  legitimacy  or  illegitimacy  of 
the  unilateral  exercise  of  economic  power;  and 

4.  Regulation  of  conduct  like  predatory  anticompetitive  price  discrimination 
is  forced  into  technically  complex  statutes  like  the  Robinson-Patman  Act  rather 
than  under  Section  2  attempts  where  a  more  refined  definition  of  that  discrimination 
which  is  economically  reprehensible  can  be  made  by  focusing  on  the  economic 
implications  of  the  exclusionary  conduct  rather  than  the  mechanical  standards 
of  complex  legislation. 

Thus,  I  heartily  endorse  and  welcome  Senator  Bayh's  effort  to  remedy  this 
subtle  but  highly  important  loophole  in  the  Sherman  Act's  coverage  of  categories 
of  anticompetitive  behavior  and  nominate  his  objective  as  the  most  important 
reform  S.  1284  could  bring  to  antitrust  enforcement.  I  find  the  specific  language 
by  which  the  amendment  would  achieve  this  goal  needlessly  complex  and  poten- 
tially unworkable,  however.  What  is  needed  is  a  flexible  standard  in  tune  with 
the  general  language  of  the  Act  capable  of  evolving  like  §  1  has  done  over  the 
past  85  years.  These  difficulties  can  be  overcome  by  a  simple  amendment  to 
Section  2  of  the  Sherman  Act  adding  a  sentence  defining  "attempts  to  monopo- 
lize." Such  an  amendment  might  read:  "For  the  purposes  of  this  act,  atteaipt  to 
monopolize  shall  be  interpreted  to  include  any  unilateral  conduct  with  the  purpose 
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the  common  law  process  they  have  used  to  develop  §  1  doctrine,  could  then  do  the 
same  with  unilateral  anticompetitive  conduct  under  §  2  free  of  the  constraints  of 
"dangerous  probability",  "relevant  market"  or  duality.  The  word  "unreasonable" 
provides  the  needed  flexibility  to  distinguish  that  conduct  which  is  competitive 
from  that  which  is  not  in  developing  workable  legal  standards  to  close  what  I 
have  always  considered  the  major  legal  loophole  grafted  on  the  Sherman  Act  by 
the  court  opinions  of  anti-antitrust  judges  of  long  ago.  If  this  reform  could  be 
achieved,  S.  1284  would  be  the  most  important  legislation  reforming  the  antitrust 
laws  and  improving  efficient  antitrust  enforcement  since  the  CcUer-Kefauver 
amendments  of  1950. 

Senator  Bayh's  second  amendment,  providing  for  forfeitures  based  on  gross 
revenue  for  Sherman  Act  violations,  I  believe  to  be  unnecessary  and  perhaps 
Draconian  if  the  other  provisions  of  S.  1284  are  enacted — particularly  parens 
patriae  and  nolo  pleas.  While  I  have  not  given  much  thought  to  the  question, 
it  does  seem  clear  that  there  is  some  point  at  which  the  well-intentioned  loading 
on  of  sanctions  reaches  a  point  of  no  return  and  even  a  point  of  being  counter- 
productive. Thus,  I  would  suggest  that  forfeiture  remedies,  some  of  which  already 
exist,  but  are  never  used,  not  be  enacted  at  this  time  at  least  pending  experience 
with  the  new  remedies  provided  by  S.  1284  and  further  experience  with  the 
upgrading  of  antitrust  violations  to  felonies  punishable  by  a  fine  up  to  $1,000,000 
for  each  violation. 

CONCLUSION 

Man}'  of  the  reforms  of  S.  1284  have  been  proposals  which  have  been  pending 
too  long.  Others  meet  novel  new  problems  with  restraint  and  responsibility.  In 
sum,  I  generally  endorse  the  objectives  of  each  title  with  the  reservations  and 
recommendations  proposed  herein.  I  know  funeral  orations  for  an  effective 
antitrust  program  have  been  given  many  times  over  and  the  labors  of  those  who 
trj"  to  remed}^  impediments  to  efficient  and  meaningful  antitrust  enforcement 
are  often  met  with  derision.  Yet  when  one  considers  the  options  if  we  abandon 
antitrust  enforcement  with  its  commitment  to  fundamental  political,  social, 
and  economic  values  about  the  way  this  society  ought  to  be  organized  to  maxi- 
mize individualism,  economic  efficiency  and  political  stability — strict  antitrust 
enforcement  clearly  becomes  a  necessary  commitment.  Human  freedom  has  yet 
to  be  zealously  prized  let  alone  maximized  in  societies  where  excessive  power  is 
in  the  hands  of  giant  institutions — be  they  private,  corporate,  union  or  cartel 
arrangements  or  overpowering  government  bureaucracies  managing  our  economic 
life — the  necessary  result  if  we  abandon  antitrust  enforcement.  In  some  societies, 
particularly  those  premised  upon  different  concepts  of  selfhood  and  individualism 
and  those  with  a  greater  cultural  homogenity  and  social  maturity,  economic 
systems  based  upon  different  assumptions  may  be  better  suited  to  the  cultural 
ambience  and  individual  needs  of  that  society.  I  have  not  detected  that  level 
of  tolerance  and  humanity  necessary  in  this  culture  to  considei  other  options 
realistically  yet,  despite  predictions  of  a  "greening"  process  or  the  advent  of  a 
"new  industrial  state."  Thus,  my  commitment  to  a  vital  responsible,  activist, 
and  efficient  enforcement  of  the  antitrust  laws.  To  the  extent  that  S.  1284  sub- 
stantially contributes  to  these  goals,  which  I  believe  it  will,  it  should  receive  this 
Committee's  stiong  endorsement  and  be  favorably  reported  to  the  Senate  of  the 
United  States  Congress. 
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Honorable  Philip  A.  Hart 

Chairman,  Senate  Antitrust  &  Monopoly  Subcominittee 

Committee  on  the  Judiciary 

Senate  Office  Building 

Washington,  D.  C.  20510 

Dear  Senator  Hart: 

I  fully  understand  and  appreciate  the  reasons  beyond  your 
control  for  the  cancellation  of  the  Hearings  on  S.  1284,  scheduled 
for  June  5  and  6,  1975.   The  Subcommittee  staff  kindly  invited  me 
to  return  on  June  12  to  testify  on  S.  1284.  Unfortunately,  prior 
commitments  precluded  acceptance  of  the  staff's  thoughtful  offer 
to  return  and  it  was  agreed  that  any  questions  you  or  the  staff 
may  have  about  my  prepared  statement  could  be  handled  by  corres- 
pondence.  Your  letter  of  June  6  propounded  six  questions  which 
I  shall  attempt  to  answer  in  the  order  asked : 

1.  With  regard  to  Title  I  and  my  proposal  to  make  it  the 
preamble  of  the  Sherman  Act,  I  would  strongly  urge  the  Subcommittee 
to  do  so.   A  Congressional  declaration  of  policy  is  often  relied 
upon  by  the  courts  in  determining  the  substantive  scope  of  a 
statute.   The  antitrust  laws  are  broadly  and  vaguely  worded  and 
are  particularly  subject  to  judicial  expansion  or  contraction 
depending  upon  the  decision-maker's  conception  of  their  purposes. 
Judicial  discretion  is  relatively  uncontrolled  at  this  point, 
except  perhaps  for  the  force  of  precedent,  and  there  is  a  rising 
tendency  to  narrowly  interpret  the  purposes  of  the  antitrust  laws. 

Several  factors  are  contributing  to  the  frustration  of  the 
obviously  broad  social,  political  and  economic  goals  of  the  antitrust 
laws  that  Congress  had  in  mind  when  these  laws  were  passed.  Mayor 
Alioto's  testimony  touches  upon  one  such  factor  --  the  appointment 
of  judges  with  little  understanding  of  and  even  outright  hostility 
to  antitrust  policy.   In  a  number  of  cases,  judges  have  read  in 
limitations  upon  the  scope  of  antitrust  policy  that  have  no  basis 
in  the  literal  language  of  the  statute  or  the  clear  legislative 
history  of  the  statute.   The  "in  commerce"  decisions  of  the  Clayton 
Act,  the  parens  patriae  decisions,  recent  merger  decisions,  and 
cases  like  Telex  v.  I.B.M.  are  examples  of  this  trend.   To  some 
extent,  the  trend  may  be  partially  explained  by  incompetence;  in 
other  cases  it  is  simply  a  matter  of  outright  hostility  to  antitrust 
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policy  instilled  by  years  of  representing  antitrust  defendants  by 
the  judges  deciding  the  case.  While  I  believe  the  judiciary  is 
benefitted  by  a  pluralism  of  background  among  appointees  to  the 
bench,  the  past  few  years  have  seen  a  conscious  program  of 
appointing  judges  with  specific  biases  in  the  area  of  economic 
regulation  and  constitutional  law.   The  growing  "tilt"  that 
results  has  been  away  from  a  broad  interpretation  of  antitrust 
policy  and  a  frustration  of  Congressional  intent. 

A  second  factor  contributing  to  the  trend  is  the  overriding 
compulsion  of  many  courts  —  with  Chief  Justice  Burger  in  the  lead  -- 
to  limit  the  caseload  of  the  courts.  Clearly,  judicial  caseloads 
and  backlogs  have  become  a  problem  in  some  areas  of  the  country  and 
in  some  courts.  Controlling  caseloads  for  the  sake  of  controlling 
caseloads  can,  of  course,  lead  to  injustice  and  the  frustration  of 
the  policies  of  laws  enacted  by  the  Congress.   It  has  always  been 
my  belief  that  the  first  duty  of  the  courts  is  to  see  that  justice 
be  done;  not  that  judges  can  begin  their  day  at  10:00  A.M.  and  be 
on  the  golf  links  by  4:00  P.M.  or  enjoy  a  three-month  summer  recess. 
It  has  become  rather  obvious  that  the  Supreme  Court  and  many  circuits 
are  controlling  the  caseload  problem  by  narrowly  construing  such  laws 
as  the  Clayton  Act,  class  actions  and  the  securities  laws  to  restrict 
the  number  of  claims  that  may  be  filed  in  federal  court.   Frequently, 
this  is  done  in  contradiction  to  Congressional  intent,  to  the  injury 
of  justice,  and  to  the  great  expense  of  litigants. 

Congress  is  partially  to  blame  for  this  state  of  affairs  by 
creating  new  causes  of  action  without  assessing  their  impact  upon 
the  judiciary  and  by  a  reflex  reaction  that  most  problems  can  be 
resolved  by  throwing  the  matter  into  a  court.  Rather  than  face  the 
issue  as  one  of  manpower  and  the  expense  of  creating  additional 
judgeships,  however,  the  courts  are  increasingly  frustrating  Con- 
gressional attempts  to  right  wrongs  by  narrowly  construing  the  laws 
Congress  passes.  This  process  is  facilitated  where  Congress  passes 
statutes  without  a  general  declaration  of  policy  that  can  guide  and 
restrain  judicial  discretion  to  manipulate  the  concepts  Congress 
employed  in  passing  a  law  in  order  to  limit  those  intended  bene- 
ficiaries of  the  law  from  asserting  rights  in  federal  court. 

A  third  factor  contributing  to  a  narrov/  construction  of  the 
antitrust  laws  is  the  rise  of  "economic  positivism"  --  a  narrow  and 
reactionary  school  of  thought  seeking  to  restrict  the  scope  of  anti- 
trust policy  by  the  deification  of  a  form  of  economic  analysis  devoid 
of  reality  and  based  on  unexamined  presumptions.   A  recent  example 
of  this  kind  of  analysis  is  Posner,  Antitrust  Policy  and  the  Supreme 
Court:   An  Analysis  of  the  Restricted  Distribution,  Horizontal  Merger 
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and  Potential  Competition  Decisions,  75  Colum.  L.  Rev.  282  (1975). 
In  my  statement,  I  attempted  to  explain  why  I  consider  this  kind  of 
analysis  superficial,  juris prudentially  unsound,  and  clearly  contrary 
to  the  Congressional  purpose  in  enacting  the  antitrust  laws.   In 
addition,  it  is  at  odds  with  the  realities  of  the  marketplace  and 
human  conduct  as  anyone  who  has  participated  in  the  grubby  world  of 
antitrust  litigation  can  testify. 

It  also  is  having  an  impact  upon  judicial  decision- making, 
however,  as  courts  rely  upon  the  superficially  facile  analysis  -- 
accompanied  by  charts,  formulae,  and  mechanical  manipulation  of 
economic  concepts  in  a  belief  that  ultimate  truth  is  at  hand  --  to 
narrowly  construe  antitrust  policy.   The  net  result  is  a  form  of 
economic  positivism  insisting  that  the  scope  of  antitrust  policy  be 
determined  solely  by  the  proponents'  peculiar  perception  of  "economic 
efficiency"  and  the  validity  of  the  mechanical  methods  and  theories 
for  examining  "economic  efficiency." 

My  quarrel  with  all  this  is  far  deeper  than  a  dispute  over  the 
intracacies  of  economic  theorizing  and  analysis  with  which  I  am 
reasonably  familiar.   As  my  statement  indicates,  the  issue  is  at 
bottom  a  jurisprudential  issue  about  the  "can"  and  "ought"  of 
decision-making  that  rejects  positivism  as  a  realistic  or  desirable 
possibility.   The  decision-making  process  in  law  is  far  more  complex 
than  this  and  it  is  necessary  that  the  realistic  and  humanistic  side 
of  analysis  be  identified  and  recognized  as  such.   If  Congress  wishes 
to  avoid  the  stripping  of  antitrust  policy  of  its  social  and  political 
goals  —  a  real  possibility  as  .the  fad  of  mechanical  economic  analysis 
continues  to  spawn  one-dimensional  scholarship  and  decision-making  -- 
Congress  should  make  clear  the  broader  objectives  underlying  the 
enactiTient  of  the  antitrust  laws  by  making  Title  1  of  S.  1284  a  preamble 
to  15  U.S. C.  §  1.   In  this  way,  courts  will  not  be  able  to  avoid  or 
ignore  Congressional  intent. 

The  issue  may  be  subtle  and  the  impact  of  making  Title  I  an  express 
declaration  of  policy  may  not  be  immediately  evident.   But  if  the  reality 
of  what  Mayor  Alioto  was  complaining  of  and  what  I  have  experienced, 
and  if  the  drive  to  limit  access  to  the  courts  by  narrow  interpretation 
of  laws  contrary  to  Congressional  intent  is  to  be  reversed,  inserting 
Title  I  as  a  declaration  of  policy  will  have  a  substantial  long-term 
effect  in  remedying  these  very  real  and  growing  impediments  to  the 
enforcement  of  the  antitrust  laws . 

2.  My  views  on  the  use  of  immunity  to  compel  testimony  are  based 
on  a  fundamental  hostility  to  giving  the  state  the  power  to  explore 
one's  mind  through  the  compulsion  of  threatened  contempt  proceedings. 
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In  my  scheme  of  things,  the  policy  of  the  Fifth  Amendment  is  a 
guarantee  of  individual  integrity  and  privacy  at  its  most  funda- 
mental level  —  the  protection  of  an  individual's  mental  processes, 
knowledge  and  associations.  One  might  even  cite  the  trial  of 
Jesus  Christ  as  an  example  of  the  dangers  in  giving  the  state  too 
broad  an  authority  to  compel  testimony  in  violation  of  these 
fundamental  human  values. 

The  appropriate  balance  to  be  struck  has  become  more  difficult 
as  the  function  of  grand  juries  has  evolved  from  that  of  an  agency 
to  control  prosecutorial  authority  and  discretion  to  a  tool  for 
prosecutors  to  investigate  and  prosecute.   At  common  law,  grand 
juries  were  created  as  a  check  on  prosecutors  and  as  a  device  to 
shield  potential  defendants  from  unjust  prosecution.   Today,  the 
situation  is  reversed  and  grand  juries  can  be  manipulated  since 
witnesses  appear  without  the  benefit  of  counsel,  are  usually  under 
control  of  the  prosecutor,  and  the  authority  to  grant  immunity  may 
often  induce  witnesses  to  testify  to  that  which  the  prosecutor 
wishes  to  hear  —  and  not  to  the  truth. 

The  rising  fear  of  crime  and  continued  hard-core  violations  of 
antitrust  policy  should  not  dull  our  sensitivity  to  the  import  of  an 
individual  being  charged  with  a  crime  and  the  coercive  impact  of 
immunity.  Reputations  are  destroyed,  catastrophic  costs  are  incurred, 
family  relationships  are  disrupted  --  often  permanently  --  and  the 
individual's  future  is  placed  in  great  doubt  and  ofttimes  destroyed. 
I  have  no  sympathy  for  those  who  would  violate  the  law  —  particularly 
clear  mandates  of  the  antitrust  laws,  since  the  policy  is  basic,  the 
damage  is  often  frightful  —  even  though  dispersed  —  and  the  per- 
petrators are  usually  not  ignorant  of  the  law,  driven  by  poverty  or 
bereft  of  competent  legal  counsel.   But,  indictments  premised  upon 
compelled  testimony  by  witnesses  receiving  immunity  and  by  grand 
juries  under  the  control  of  prosecutors,  I  find  inherently  suspect. 

While  it  is  perhaps  unrealistic  to  substantially  reform  grand 
jury  functions  and  procedures  and  restrain  the  lust  for  a  free  hand 
in  granting  immunity,  I  believe  the  Subcommittee  should  carefully 
weight  the  discretion  being  granted  by  §  201(K)(3)  of  S.  1284  (page 
10  of  the  bill)  to  grant  immunity  in  oral  depositions.   The  authority 
is  granted  before  the  investigation  has  reached  the  formality  of  a 
firm  suspicion  of  an  actual  antitrust  violation  and  before  empanelling 
a  grand  jury  or  filing  a  complaint.   I  do  not  think  it  wise  or  con- 
sistent with  fundamental  liberties  to  vest  such  authority  to  compel 
testimony  at  that  point,  if  at  all,  and  would  therefore  simply  delete 
lines  10-23,  page  10,  S.  1284. 
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3.  My  comments  with  regard  to  S.  1136  and  the  suggestion  that  the 
Antitrust  Division  utilize  special  counsel  to  litigate  significant 
cases  reflect  my  basic  belief  that  the  Division  is  geared  to  nego- 
tiation rather  than  litigation;  staff  trial  expertise  is  hired  away 
by  private  interests  before  becoming  institutionalized  reflected  by 
the  high  turnover  rate  among  trial  attorneys;  and,  my  experience 
indicates  that  the  Division's  bureaucratic  structure  is  incompatible 
with  efficiently  litigating  significant  antitrust  cases.   I  did  have 
occasion  to  listen  to  Mr.  Handler's  testimony  criticising  the  practice 
of  some  state  Attorney  Generals  hiring  special  counsel  to  maintain 
state  antitrust  litigation.   As  was  the  case  with  most  of  the  rest  of 
Mr.  Handler's  testimony,  I  found  his  observations  confused,  client 
advocacy  or  simply  humorous.  On  this  issue,  for  example,  much  of 
Mr.  Handler's  business  as  an  antitrust  defense  counsel  is  the  result 
of  corporate  defendants  hiring  special  counsel  to  handle  antitrust 
litigation.   In  any  significant  litigation,  most  major  corporations 
do  not  rely  on  house  counsel  but  turn  to  outside  counsel  with  parti- 
cular expertise  in  the  field  involved  and  with  the  expertise  of  well 
trained  trial  lawyers  in  the  area  --an  emirdnently  sensible  course  of 
action.   If  Mr.  Handler's  criticism  of  states  hiring  special  counsel 
were  applied  to  the  long-standing  practice  of  large  corporations 
doing  the  same  thing,  Mr.  Handler's  firm  would  be  out  of  business. 
Thus,  I  found  Mr.  Handler's  criticism  somewhat  humorous,  if  not 
hypocritical,  on  this  issue  and  could  not  really  detect  any  rational 
basis  for  his  objection.   If  there  is  a  rational  basis,  I  would  guess 
that  Mr.  Handler  —  speaking  as  a  representative  of  the  class  of 
special  counsel  hired  primarily  to  represent  antitrust  defendants  -- 
finds  the  job  a  bit  tougher  when  he  is  faced  by  the  expertise  of 
special  counsel  retained  to  represent  antitrust  plaintiffs.   It  is 
far  easier  to  deal  with  young  and  relatively  unskilled  counsel  for 
the  state  or  federal  government,  subject  to  political  and  bureaucratic 
restraints,  and  looking  to  move  on  after  a  few  short  years  --  than  it 
is  to  deal  with  experienced,  independent  and  long-term  special  counsel 
with  expertise  in  actually  litigating  a  case  rather  than  negotiating 
a  settlement. 

Retaining  special  counsel  at  the  federal  level  could  bring  much 
needed  litigation  expertise  to  the  Antitrust  Division.  Moreover, 
selection  of  such  counsel  can  even  be  tailored  to  the  particular 
industry  involved.   For  example,  I  know  one  private  plaintiff's 
lawyer  who  has  filed  and  successfully  litigated  more  cases  in  the 
oil  industry  in  the  past  five  years  than  the  entire  Antitrust  Division 
has  handled  in  the  last  decade.   Special  counsel  would  also  be  rela- 
tively immune  to  any  political  and  bureaucratic  incentives  within  the 
Division  and  may  be  expected  to  handle  cases  with  more  expedition  and 
decisiveness  than  has  been  exhibited  by  the  trials  by  committee  the 
Division  has  managed  in  recent  years . 
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I  doubt  we  shall  ever  be  able  to  cure  completely  the  turnover 
problem  in  Division  trial  personnel  and  build  up  a  dedicated  force 
of  highly  skilled  litigators.   It  is  worth  a  try,  but  in  the  interim 
I  would  support  a  program  of  hiring  special  counsel  to  handle  signi- 
ficant cases,  assign  them  adequate  support  staff,  and  tell  the  special 
counsel  to  go  do  the  job.   I'm  confident  the  job  will  get  done 
effectively  and  efficiently  —  and  at  less  cost  and  waste  of  resources 
than  that  presently  expended  on  spectacles  like  U.S.  v.  I.B.M.   Who 
knows,  "Special  Counsel  Handler  for  the  Defense"  might  even  consider 
becoming  "Special  Counsel  Handler  for  the  Prosecution."  While  it 
might  not  pay  as  well  under  present  G.  S.  salary  schedules,  Mr. 
Handler  may  wish  to  do  so  for  the  honor  of  the  thing.   He  is  clearly 
one  of  our  most  experienced,  rewarded  and  honored  "Special  Counsel" 
in  the  antitrust  field  and  might  wish  to  try  the  other  side  for  the 
sheer  joy  of  the  experience, 

4.  My  support  of  Section  703  of  S.  1284  is  premised  on  a  belief 
that  foreign  companies  doing  business  in  the  United  States  and  United 
States  companies  doing  business  in  other  nations  should  be  treated 
no  differently  in  our  courts  than  other  litigants.   Persons  invoking 
or  consenting  to  the  jurisdiction  of  our  courts  must  conform  to  our 
practice  and  while  "comity"  may  be  a  problem  to  be  ironed  out  at 
State  Department  cocktail  parties  in  the  arcane  world  of  diplomacy, 
it  is  not  relevant  in  litigation  under  American  laws  in  our  courts . 

United  States  y.  Bristol  Myers  (D.D.C.  Civ.  No.  822-70)  is  an 
example  of  the  problems  encountered  in  this  area.   The  Beecham  Group 
Limited  is  the  owner  of  a  U.S.  Patent  on  Ampicillin  and  has  granted 
an  exclusive  license  to  Bristol  Myers,  a  subsidiary,  to  market  the 
product  in  the  United  States.   The  government  has  charged  fraud  in 
obtaining  the  patent  and  is  seeking  discovery  of  documents  in  the 
United  Kingdom  to  prove  its  case.   An  order  by  a  British  agency 
enjoins  release  of  the  documents  —  documents  necessary  to  determine 
the  validity  of  a  United  States  Patent.   Litigation  has  been  going 
on  over  whether  sanctions  should  be  applied  under  the  "mushy"  standard 
of  Societe  Internationale  v.  Rogers,  35  7  U.S.  197  (1958)  requiring  a 
balancing  of  interests  and  "comity."  Allowing  the  validity  of  a 
U.S.  Patent  to  be  determined  by  "comity"  to  the  laws  of  a  foreign 
country  leaves  the  defendants  in  the  position  of  wanting  our  law  like 
any  other  litigant  (a  U.S.  Patent),  but  wanting  it  free  of  the  claims 
of  justice  (discovery  of  whether  the  Patent  is  valid  or  was  procured 
by  fraud).   First  National  City  Bank  v.  Republic  of  China,  348  U.S.  356, 
362  (1959).   The  simple  solution  to  these  kinds  of  cases  is  that  pro- 
posed by  §  703  —  enter  summary  judgment  against  the  party  refusing 
to  produce  —  thereby  meeting  the  demands  of  justice  while  preserving 
"comity"  by  not  requiring  the  disclosure  in  violation  of  foreign  law. 
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fl  declaration  of  this  policy  by  Congress  cannot  help  but  resolve 
these  kinds  of  problems  by  moving  courts  to  a  more  positive  stand 
in  favor  of  the  integrity  of  the  judicial  process  of  American  courts 
and  the  integrity  of  our  laws  absent  vague  references  to  meaningless 
concepts  like  "comity." 

5.  My  main  statement  outlines  instances  of  where  the  "in  commerce" 
standard  of  the  Clayton  Act  has  caused  injustice  and  frustration  of 

the  Congressional  goal  of  remedying  a  variety  of  anticompetitive 
conduct  "in  any  line  of  commerce"  "in  any  part  of  the  country." 
For  example,  competing  retail  gasoline  dealers  in  the  same  market 
are  presently  treated  differently  under  the  Robins on- Patman  Act 
depending  upon  whether  they  obtained  their  refined  product  in  an 
unbroken  flow  across  state  lines  or  not.   Thus,  one  set  of  dealers 
can  be  victimized  by  predatory  local  price-cutting  while  competitors 
are  not  because  of  Robins on- Patman  Act  restraints . 

The  outmoded  and  bizarre  commerce  standard  developed  recently 
by  the  courts  is  further  potential  evidence  of  a  drive  to  limit 
access  to  the  courts  for  the  sake  of  controlling  docket  loads. 
While  the  legitimate  concern  for  efficiently  managing  the  increasing 
load  of  courts  should  be  confronted  and  dealt  with  directly,  resur- 
recting artificial  1900  standards  for  tests  of  "commerce"  will  only 
create  further  litigation  to  avoid  the  standard  or  arcane  record 
building  to  find  a  nexus  to  the  physical  flow  of  commerce  across 
state  lines.   This  process  is  now  beginning  to  take  place  as 
litigants  seek  to  expand  other  laws  to  reach  anticompetitive 
conduct  formerly  within  the  reach  of  the  Clayton  Act  or  engage  in 
extended  discovery  to  build  a  record  or  find  a  "hook"  establishing 
the  outmoded  commerce  standard.   Thus,  I  support  amending  the  Clayton 
Act  standard  to  reflect  economic  reality,  avoid  the  waste  of  resources 
that  is  now  inevitable  and  resolve  the  practical  difficulties  of  the 
law  not  being  applied  equally  to  those  in  the  same  competitive  cir- 
cumstances.  As  an  addendum,  I  believe  the  full  Judiciary  Committee 
should  look  into  the  caseload  of  our  courts  and  propose  remedies  for 
any  legitimate  complaints  that  may  be  discovered  so  we  can  eliminate 
the  process  of  lightening  caseloads  by  narrowly  construing  laws  in 
frustration  of  legislative  policy. 

6.  Title  IV  has  received  much  misleading  and  just  plain  false 
criticism.   In  my  judgment.  Professor  Rose's  statement  and  testimony 
completely  and  fully  responds  to  the  criticism.   Thus,  I  endorse  his 
excellent  and  objective  analysis  of  Title  IV. 

Mr.  Handler's  testimony  I  found  to  be  quite  confusing.   In  fact, 
I  could  not  believe  we  were  reading  the  same  bill.   In  rather  plain 
and  straightforward  language.  Title  IV  vests  a  cause  of  action  in  the 


561 


Honorable  Philip  A.  Hart 
June  16,  1975 
Page  8 

state  —  it  is  the  state's  claim  --  it  is  not  a  class  action.  Mr. 
Handler's  testimony,  however,  is  based  upon  the  assumption  that  the 
claim  created  by  Title  IV  is  a  class  action  and  then  proceeds  to 
raise  several  defects  of  allegedly  constitutional  dimensions.  The 
bill  does  not  take  away  a  private  citizen's  right  to  maintain  a 
claim;  deprive  one  of  property  rights;  create  horrendous  damage 
issues;  trample  upon  some  concept  of  "privity;"  dispense  with 
proof  of  a  nexus  between  violation  of  the  law  and  injury  nor  the 
fact  of  damage;  violate  due  process;  besmirch  motherhood;  insult 
the  flag;  and  the  host  of  other  charges  raised  against  Title  IV. 
Most  of  these  charges  are  based  on  the  same  erroneous  assumptions : 
That  Title  IV  authorizes  a  class  action  rather  than  vesting  an 
independent  cause  of  action  in  the  state  with  a  right  to  opt  out 
of  the  action  by  those  whose  claim  would  be  foreclosed. 

I  believe  the  Committee  can  make  this  thrust  of  Title  IV 
clearer  so  that  the  courts  will  not  mistake  the  substantive  change 
being  proposed  by  Title  IV  and  mistakenly  analyze  it  as  a  class 
action  provision.   By  making  this  issue  clear,  such  problems  as 
notice  requirements  take  on  a  different  focus  since  notice  is 
intended  primarily  for  the  benefit  of  potential  damage  claimants 
rather  than  wrongdoing  defendants  in  the  parens  patriae  suit. 
Aggregate  damages  and  passing  on  become  problems  between  the  state 
and  beneficiaries  of  the  monies  collected  rather  than  some  imagined 
rape  of  constitutional  rights  of  wrongdoing  defendants.  Mr.  Handler's 
unsupported  assertion  that  the  aggregate  damage  provision  is  plainly 
unconstitutional  because  there  will  be  no  requirement  to  prove  actual 
injury  is  clearly  fallacious,   A  state  will  still  be  required  to 
prove  a  violation  of  the  law,  a  nexus  between  violation  and  injury, 
and  the  amount  of  injury.  Whether  the  proof  is  sufficient  to  sustain 
the  claimed  damage  is  a  damage  issue  which  may  be  proved  in  a  number 
of  ways  and  defendants  (many  of  whom  now  retain  the  fruits  of  their 
illegal  conduct)  will  be  free  to  attack  the  formula  relied  upon  and 
show  how  much  of  the  damage  is  not  attributable  to  the  defendant's 
conduct  and  how  much  was  not  passed  along.   For  example,  it  is 
frequently  possible  to  prove  the  amount  of  damage  by  proof  of  the 
amount  of  overcharge.  A  defendant  is  not  deprived  of  any  rights 
because  the  state  is  able  to  prove  all  of  the  ill-gotten  gain.   It 
is  truly  odd  to  suggest  that  the  defendant  is  entitled  to  retain 
some  of  the  ill-gotten  gain  because  of  difficulties  in  apportioning 
a  recovery  among  the  intended  beneficiaries .   That  is  like  claiming 
in  a  wrongful  death  action  that  the  defendant  conferred  a  benefit  on 
the  deceased  because  he  killed  him  rather  than  only  maiming  the  victim. 
Reliance  upon  the  "privity"  and  passing  on  cases  is  also  anomalous 
since  the  courts  rejected  the  passing  on' defense  asserted  by  a  defendant 
because  it  would  allow  the  defendant  to  retain  part  of  the  ill-gotten 
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gain  resulting  from  a  violation  of  the  law  --  not  because  of  any 
imagined  lack  of  confrontation  with  victims .   Relying  on  the 
"passing  on"  defense  to  defeat  parens  patriae  turns  the  reason 
for  adoption  of  the  rule  on  its  head.   Apportioning  damages  among 
different  classes  of  claimants  may  entail  questions  of  "passing  on" 
among  beneficiaries  once  the  damage  fund  is  established  but  will 
hardly  be  of  concern  to  the  defendant;  except  to  the  extent  that 
the  confusion  created  by  interjecting  the  issue  as  one  between  the 
state  and  the  defendant  rather  than  among  the  beneficiaries  of  the 
fund, might  well  allow  a  defendant  to  escape  having  to  disgorge 
all  of  the  ill-gotten  gain.   "Privity",  a  hallowed  and  meaningless 
legal  conception  we  all  may  meet  one  day  in  Von  Jhering's  heaven 
of  legal  concepts,  is  a  catchword  for  establishing  a  level  of  proof 
of  nexus  between  violation  and  injury.   I  see  nothing  in  Title  IV 
which  will  relieve  the  state  of  this  burden  in  treble  damage  liti- 
gation and  Mr.  Handler  and  others  have  shed  little  light  on  what 
they  may  be  talking  about  by  incantation  of  the  concept  of  privity  -- 
a  concept  which  ought  to  be  consigned  to  that  graveyard  of  legalisms 
which  contains  proximate  cause,  demurrers,  fee  tails  and  other 
encrusted  and  useless  concepts  of  a  bygone  era. 

Once  the  state  establishes  a  violation,  the  nexus  between 
violation  and  injury,  and  the  fact  of  damage,  a  defendant  is,  of 
course,  free  to  attack  each  element  of  the  case,  enjoy  many  days 
in  court,  prove  how  much  of  the  damage  claimed  was  not  really 
suffered  and  so  on.   Thus,  I  foresee  no  substantial  constitutional 
difficulties  with  Title  IV  other  than  those  mentioned  in  my  state- 
ment —  all  of  which  may  be  easily  corrected.   The  time  has  come  to 
take  the  profit  out  of  antitrust  violations  causing  widespread 
consumer  injury  presently  beyond  remedy  and  the  Subcommittee 
should  not  be  mislead  by  fulminations  based  on  a  fundamentally 
incorrect  reading  of  Title  IV. 

If  I  may  respond  to  any  other  inquiries  of  the  Subcommittee 
or  its  staff,  please  do  not  hesitate  to  write.   It  is  my  hope  that 
the  Subcommittee  will  seriously  consider  including  Part  A  of 
Senator  Bayh's  amendment  as  modified  in  my  prepared  statement 
for  the  reasons  stated  therein.  With  regard  to  the  remainder  of 
my  testimony,  I  stand  by  it  as  written.  Although  biased  and 
possibly  erroneous  in  many  places,  it  at  least  is  straightforward 
and  direct.   I  must  confess  it  was  also  an  honor  to  participate 
in  the  deliberations  of  your  Subcommittee  and  renew  old  acquaint- 
ances with  members  of  the  Subcommittee,  its  majority  staff  and 
its  minority  staff.   Hopefully,  the  markup  on  S.  1284  can  proceed 
apace  and  we  can  get  meaningful  reform  of  a  number  of  difficulties 
which  have  plagued  effective  antitrust  enforcement  for  too  many 
years . 


Sincerely 


John  J.  Flynn 
Professor  of  Law 
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Statement  of  Charles  Binsted,  Executive  Director  of  National  Congress  of 

Petroleum  Retailers,  June  6,  1975 

The  National  Congress  of  Petroleum  Retailers  is  composed  of  44  affiliated 
groups  throughout  the  country  and  represents  approximately  70,000  independent 
branded  dealers. 

Our  appearance  here,  however,  is  not  simply  on  behalf  of  our  membership.  We 
would  like  to  think  that  our  basic  concern  is  with  the  hundreds  of  thousands  of 
other  small  businessmen  attempting  to  survive  in  an  economic  system  increas- 
ingly dominated  by  our  largest  corporations. 

We  believe  it  makes  sense  in  a  free  enterprise  system  for  there  to  be  enough 
viable  competitors  to  make  competition  work.  Yet,  we  see  our  numbers  decreasing 
substantially  and  our  suppliers  increasingly  integrating  vertically  into  the  retail- 
ing sector. 

This  is  a  problem,  of  course,  which  is  not  unique  to  gasoline  dealers,  as  this 
Subcommittee  well  knows  from  its  past  hearings.  To  us,  therefore,  antitrust  is 
more  than  dry  economics  or  interesting  legal  doctrine.  It  is  our  life  blood.  It  is 
the  breakwater  that  stands  between  us  and  the  erosion  or  eventual  destruction 
of  our  business  and  property  rights. 

Therefore,  we  strongly  support  legislation  designed  to  strengthen  those  laws 
and,  more  particularly,  we  support  the  substance  of 'S.  1284. 

Title  I,  the  declaration  of  policy,  is  a  refreshing  reaffirmation  of  the  role  of  the 
antitrust  laws  in  our  system — de-emphasizing  as  it  does  the  narrow  economic 
analysis  which  has  come  to  dominate  much  judicial  thinking,  and  emphasizing, 
instead,  social,  political  and  economic  freedom  and  consumer  welfare  which  are 
what  the  antitrust  laws  are  all  about. 

This  declaration  of  Congressional  purpose  and  intent  can  help  immeasurably 
in  broadening  the  prospective  of  the  Courts  which  too  often  have  lost  sight  of 
these  basic  purposes  of  our  antitrust  laws. 

We  have  little  comment  on  Title  II,  Title  III  and  Title  V.  Certainly,  it  makes 
sense  to  give  to  the  antitrust  enforcement  agencies  the  authority  they  need  to 
effectively  prosecute  the  laws.  On  their  face  these  titles  seem  to  fill  cracks  in  the 
enforcement  armor.  We  favor  such  legislation.  But,  one  warning.  Giving  our 
antitrust  agencies  the  tools  to  do  an  effective  job  is  not  sufficient. 

It  is  equally  important  that  they  act  vigorously  and  with  an  even  hand  in 
utilizing  the  discretion  they  have  in  determining  where  and  when  to  take  appro- 
priate action.  One  of  the  most  important  functions  which  Congress  performs — 
indeed  as  important  as  many  ways  as  its  legislative  function — is  that  of  over- 
sight. The  antitrust  agencies  should  be  made  to  account  not  only  for  decisions 
that  they  do  make,  but  for  the  decisions  they  do  not  make.  Vigorous  and  effective 
oversight  by  Congress  to  make  sure  these  new  enforcement  aids  will,  in  fact,  be 
used  effectively,  should  be  a  continuing  role  of  this  Subcommittee. 

Discussion  of  Title  IV,  the  Parens  Patriae  Act  we  leave  to  others.  Passage  of 
this  provision,  however,  seems  essential  for  the  protection  of  the  consumer  class 
actions.  The  ultimate  consumer  is  entitled  to  the  protection  of  the  antitrust  laws. 
We  believe  that  his  welfare  and  that  of  the  small  businessmen  are  tied  together. 
The  State  Attorney  General  deserves  to  receive  the  legal  clarification  and  author- 
ity contained  in  this  title,  as  he  is  in  a  unique  position  to  represent  the  interests 
of  his  state  and  citizens.  Certainly,  no  one  on  this  Subcommittee  would  deny  that 
the  states  should  be  an  effective  partner  in  our  Federal  system.  This  title  will 
help  achieve  that  end  in  the  vital  area  of  antitrust. 

We  also  support  Title  VII,  Nolo  Contendere.  The  inima  facie  effect  of  a  plea 
in  a  criminal  antitrust  case  should  not  vary  in  effect  because  of  an  historic 
anomaly.  Guilty  is  guilty,  no  matter  whether  it  is  pled  in  English  or  Latin.  A 
private  litigant  should  not  have  to  relitigate  issues  already  judiciously 
determined. 

Our  primary  concern  is  Title  VII,  Section  701,  which  would  give  to  the  Clayton 
Act  the  same  jurisdictional  basis  contained  in  the  Sherman  Act.  Inasmuch  as  the 
Clayton  Act  was  designed  to  reach  violations  of  the  antitrust  laws  before  they 
become  full-blown  Sherman  Act  violations,  if  anytliing,  the  jurisdictional  require- 
ments for  a  Clayton  Act  violation  should  be  broader  than  the  Sherman  Act 
violations. 

Certainly,  there  is  no  logical  nor,  indeed,  viable  reason  in  having  a  different 
jurisdictional  basis  for  Sherman  Act  as  opposed  to  Clayton  Act  violations. 
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Gasoline  dealers  like  other  small  businessmen,  have  depended  in  the  past  and 
will  continue  to  depend  on  the  provisions  of  the  Robinson-Patman  Act  to  protect 
them  from  the  blatant  price  discriminations  which  abound  in  tlie  distribution 
of  consumer  products.  It  is  particularly  bad  in  the  retailing  of  gasoline. 

Discriminatory  prices  prevail  between  the  price  of  gasoline  to  competing 
dealers  of  the  same  brand  and  between  dealer-operated  stations  and  company- 
operated  stations  of  the  same  brand. 

In  addition,  presently,  as  in  the  past,  many  suppliers  discriminate  between  non- 
branded  dealers  and  their  own  branded  dealers.  The  branded  dealer  then,  must 
rely  on  the  principles  of  Robinson-Patman  to  protect,  if  possible,  his  own  ability 
to  continue  in  business.  Yet,  the  "in  commerce"  provisions  of  the  Clayton  Act 
have  in  some  cases  caused  Robinson-Patman  to  be  an  ineffectual  weapon  and,  in 
others,  have  brought  about  absurd  results.^ 

Whether  a  dealer  does  or  does  not  have  a  cause  of  action  may  depend  on 
whether  a  refinery  is  located  in  his  state  or  whether  the  gasoline  is  transported 
from  a  neighboring  state.  Dealers  in  both  states  may  suffer  from  the  same  dis- 
criminations. Yet,  as  in  Belliston,  if  the  refinery  is  located  within  the  state  itself, 
the  commerce  provisions  of  the  Robinson-Patman  Act  are  not  met.  We  cannot  urge 
too  strongly  that  this  provision  be  passed. 

We  also  strongly  support  the  first  part  of  the  Bayh  Amendment  with  certain 
modifications  which  we  shall  suggest.  The  critical  weakness  of  the  antitrust  laws 
to  date  is  their  failure  to  reach  unilateral  restraints  of  trade  and  predatory 
practices. 

The  "attempt  to  monopolize"  provisions  of  Section  2  of  the  Sherman  Act  have 
become  so  emasculated  by  Court  decisions  as  to  be  almost  useless.  An  unreason- 
able restraint  of  trade,  particularly  when  accompanied  by  predatory  practice  has 
the  same  effect  on  competition  whether  accomplished  unilaterally  or  as  part  of  a 
combination  and  conspiracy.  Why  then  treat  the  two  differently? 

Section  1  as  enacted  in  its  present  form  is  largely  an  outgrowth  of  early  com- 
mon law.  It  has  treated  combinations  and  conspiracies  more  harshly  than  uni- 
lateral actions  because  of  this  historic  development.  But  it  is  a  differentiation 
without  a  difference.  It  is  the  effect  or  harm  caused  by  predatory  acts  and 
restraints  on  trade  with  which  the  antitrust  laws  should  rightly  be  concerned — 
whether  accomplished  by  one,  two  or  a  dozen  persons. 

Too  often,  an  antitrust  violation  develops  into  a  game  of  attempting  to  show 
duality  where  in  reality  none  may  truly  exist.  It  is  the  character  of  the  violation 
which  should  govern,  not  the  form. 

It  is  late,  in  our  opinion,  in  the  development  of  case  law  to  change  significantly 
the  impact  of  the  legal  decisions  interpreting  attempts  to  monopolize  and  other 
violations  of  Section  2. 

We  suggest,  therefore,  that  the  most  efficacious  way  to  proceed  is  simply  to 
amend  Section  1  of  the  Sherman  Act  by  making  it  applicable  to  unilateral  acts 
and  practices.  The  case  law  that  has  been  built  up  in  regard  to  Section  1  of  the 
Sherman  Act  would  then  apply  whether  or  not  duality  is  present. 

On  the  whole,  this  Bill  is  long  overdue.  With  the  amendments  suggested,  we 
urge  its  favorable  consideration  and  prompt  passage. 


Statement  of  Louis  B.  Schwabtz,  Benjamin  Franklin  Pkofessor  of  Law 
AND  Economics,  University  of  Pennsylvania 

I  am  happy  to  testify  in  favor  of  nearly  all  of  S.  1284  and  add  a  few  suggestions 
of  my  own.  To  avoid  duplicating  other  testimony,  I  shall  summarily  state  my 
position  on  some  issues,  and  shall  elaborate  only  where  I  have  something  to  add 
to  what  has  already  been  said  to  the  Committee.  Subject  to  perfecting  changes 
that  others  have  indicated,  I  approve :  extension  of  the  investigating  powers  of 
the  antitrust  division  ;  more  severe  sanctions  for  disobeying  orders  of  the  Federal 
Trade  Commission ;  a  greater  role  for  the  state  attorneys  general  in  securing 
antitrust  relief  both  for  small  consumer  claims  and  for  prejudice  to  general 
regional  welfare ;  requiring  large  proposed  mergers  to  be  submitted  to  enforce- 
ment authorities  in  advance  and  in  sufiicient  detail  to  permit  an  informed  deci- 
sion as  to  preventive  intervention ;  restriction  of  the  nolo  contendere  practice 
which  irrationally  denies  private  victims  the  proof  benefits  ordinarily  available 
when  the  government  has  established  defendant's  guilt. 


iSee,  Belliston  v.  Texaco,  Inc.,  455  F.2d  175   (10th  Clr.  1972)  cert,  denied  408  U.S.  928 
(1972  and  Littlejohn  v.  Shell  Oil  Co.,  483  F.2d  1140  (5th  Cir.  1973). 
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1.  BOLE  OF  STATE  ATTORNEYS  GENEBAI, 

The  advantages  of  having  a  state  oflBcial  with  the  duty  and  authority  to  vin- 
dicate antitrust  claims  of  small  consumer  victims  is  clear.  The  statute  would 
remove  difficulties  encountered  in  the  private  class  action,  e.g.,  as  to  appropriate- 
ness and  manageability  of  the  class  action  and  as  to  calculation  and  distribution 
of  damages.  It  would  reduce  legal  expenses.  The  popular  base  of  support  for  the 
antitrust  laws  will  be  broadened  and  strengthened  by  involving  the  states  closely 
in  their  enforcement. 

On  the  other  hand,  I  have  reservations  about  offering  the  states  recovery  for 
"damages  to  the  general  economy  of  that  State."  Such  damages  seem  virtually 
incommensurable  and  also  hard  to  distinguish  from  the  aggregate  of  damages  to 
individuals  and  enterprises.  Moreover,  the  treble  damage  provisions  of  the  anti- 
trust laws  have  their  main  justification  in  the  incentive  offered  to  "private 
attorneys  general"  to  supplement  public  enforcement.  No  such  incentive  should  be 
necessary  to  induce  a  state  attorney  general  to  move  in  support  of  the  general 
economic  welfare  of  the  state.  The  question  therefore  arises  whether  the  state 
attorney  general's  role  under  Title  IV  of  the  Hart-Scott  Act  should  not  be  limited 
to  seeking  prospective  relief  (injunction  or  divestiture)  where  his  standing 
depends  only  upon  impact  upon  the  general  economy  of  the  state. 

2.    LIMITING   NOLO   CONTENDERE 

The  nolo  contendere  plea  has  been  abused  in  antitrust  cases  to  deprive  victims 
of  the  slight  proof  advantage  afforded  by  §5(a)  of  the  Clayton  Act/  and  to 
lend  an  air  of  respectability  to  certain  antitrust  violators.  The  plea  is  typically 
used  by  "white  collar"  criminals ;  one  never  hears  of  muggers  or  drug  pushers 
being  allowed  to  plea  nolo  contendere.  The  Advisory  Committee  note  to  Rule  11 
of  the  proposed  Amendments  of  the  Federal  Rules  of  Criminal  Procedure  reports 
disagreement  as  to  the  desirability  of  retaining  nolo  as  a  separate  plea,  and  cites 
the  position  of  the  American  Bar  Association's  Project  on  Standards  for  Criminal 
Justice :  "The  case  for  the  nolo  plea  is  not  strong  enough  to  justify  a  minimum 
standard  supporting  its  use  [but  because]  use  of  the  plea  contributes  in  some 
degree  to  the  avoidance  of  unnecessary  trials  [it  is  not  proscribed]." 

Traditionally,  and  under  present  rule  11,  nolo  may  be  pleaded  only  with  the 
consent  of  the  court.  The  pending  amendment  would  add  that :  "Such  a  plea  shall 
be  accepted  by  the  court  only  after  due  consideration  of  the  A'iews  of  the  parties 
and  the  interest  of  the  public  in  the  effective  administration  of  justice." 

It  is  not  "in  the  effective  administration  of  justice"  to  require  private  victims 
of  an  antitrust  violation  to  duplicate  the  government's  preparation  for  trial  before 
being  allowed  to  recover  damages. 

Nevertheless,  the  proposal  in  Title  VI  of  S.  1284  may  not  be  the  optimum 
remedy  for  the  situation.  Title  VI,  in  effect,  removes  nolo  cases  from  the  category 
of  "consent  judgments",  so  that  they  give  rise  to  "prima  facie"  consequences  like 
pleas  of  guilty.  It  has  been  objected  that  this  may  lead  defendants  who  might 
otherwi.se  acquiesce  in  a  finding  of  guilt  to  insist  on  trial  with  consequent  burden 
on  the  Department  of  Justice.  It  has  also  been  argued  that  not  much  is  gained 
for  victim-plaintiffs  in  view  of  the  narrow  scope  of  the  "prima  facie"  effect, 
especially  where  the  government's  charge  is  based  on  alternative  allegations  no 
one  of  which  can  be  identified  as  established  by  the  general  plea  either  of  nolo 
or  guilty. 

These  objections  could  be  more  than  met  by  vesting  in  the  court  a  guided  discre- 
tion in  the  handling  of  nolo  or  guilty  pleas  in  criminal  cases.  Such  pleas  should 
not  be  accepted  without  appropriate  formal  admissions  designed  to  lift  from 
private  victims  the  needless  burden  of  duplicating  proof  already  available  to  the 
government.  To  meet  arguments  based  on  the  unqualified  right  of  a  defendant  to 
plead  guilty  generally,  the  statute  should  declare  a  legislative  policy  that  upon 
conviction  of  an  antitrust  offense,  whether  by  pleas  of  guilty  or  upon  trial,  the 
sentence  or  any  part  of  it  may  be  suspended  only  on  condition  that  the  admissions 
be  made.  The  court  should  have  discretion  to  dispense  with  such  requirement  of 
admissions  in  specified  classes  of  cases,  e.g.,  attempt  or  conspiracy  where,  on  the 
government's  presentation,  it  does  not  appear  that  actual  damage  was  done. 

The  foregoing  solution  would  find  analogies  in:  (1)  the  common  practice  in 
other  criminal  cases  of  conditioning  probation  on  restitution;   (2)  the  Antitrust 


1  "[P]rima  facie  evidence  .  .  .  as  to  all  matters  respecting  which  said  judgment  or  decree 
would  be  an  estoppel  as  between  the  parties.  .  .  ." 
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Division's  practice  of  seeking  admissions  in  aid  of  private  recovery  in  its  civil 
consent  decrees ; "  and  (3)  the  common  arrangements  in  European  legal  systems 
for  allowing  victims  to  recover  directly  in  the  criminal  action. 

3.  LIABILITY    OF    COEPORATE    OFFICERS 

This  is  not  a  subject  dealt  with  by  S.  1284 ;  but  I  believe  it  should  be.  Recent 
legislation  has  reclassified  antitrust  offenses  as  felonies  and  increased  maximum 
fines ;  but  i>enalties  imposed  on  corporations  are  less  effective  than  sanctions 
directed  against  responsible  individuals.  Corporate  officers  have  sometimes  been 
able  to  evade  responsibility  by  knowingly  shutting  their  eyes  to  what  is  going  on 
inside  the  corporation.  The  National  Commission  on  Reform  of  Federal  Criminal 
Laws  recommended  provisions  to  deal  with  this  situation,  and  such  provisions 
appear  in  §  403(c)  of  S.  1,  the  proposed  Federal  Criminal  Code: 

"(c)  Reckless  Default  in  Supervising  Conduct  of  Organization.  A  person  re- 
sponsible for  supervising  particular  activities  on  behalf  of  an  organization  who, 
by  his  reckless  default  in  supervising  those  activities,  permits  or  contributes  to 
the  commission  of  an  offense  by  the  organization,  is  criminally  liable  for  the 
offense,  except  that  if  the  offense  committed  by  the  organization  is  a  felony  the 
person  is  liable  under  this  subsection  only  for  a  Class  A  misdemeanor." 

It  should  be  recalled  in  this  connection  that  the  Code  defines  "recklessness" 
so  as  to  require  a  conscious  disregard  of  a  known  risk  luider  circumstances  that 
make  such  disregard  a  gross  deviation  from  ordinary  standards  of  reasonable 
care. 

The  National  Commission  on  Reform  of  Federal  Criminal  Laws  also  considered, 
in  its  published  Study  Draft  of  1970,  §405(2),  the  following  provision  for  dis- 
qualifying lawless  corporate  oflScers  in  the  same  way  that  other  laws  disqualify 
from  public  employment  civil  servants  convicted  of  specified  offenses : 

"When  an  executive  ofllcer  or  other  manager  of  an  organization  is  convicted  of 
an  offense  committed  in  furtherance  of  the  affairs  of  the  organization,  the  court 
may  include  in  the  sentence  an  order  disqualifying  him  from  exercising  similar 
functions  in  the  same  or  other  organizations  for  a  period  not  exceeding  five  years, 
if  it  finds  the  scope  or  willfulness  of  his  illegal  actions  make  it  dangerous  or  in- 
advisable for  such  functions  to  be  entrusted  to  him." 

Although  this  provision  is  not  included  in  S.  1,  it  seems  peculiarly  suitable  for 
application  in  antitrust  situations. 

4.  DIVESTITURE    IN    PRIVATE    ACTIONS 

This  subject  is  also  not  covered  by  the  current  version  of  S.  1284.  The  recent 
decision  of  the  Court  of  Appeals  for  the  Ninth  Circuit  in  International  Tel.  & 
Tel.  Corp.  v.  General  Tel.  &  Elec.  Corp.,  Apr.  28,  1975,  precludes  divestiture  as 
relief  in  private  antitrust  suits,  relying  in  part  on  findings  as  to  congressional 
intent.  The  decision  should  not  be  allowed  to  stand  as  the  law  of  the  land. 

Divestiture  is  the  natural  and  preferred  remedy  for  illegal  constraints.  It 
is  inconsistent  with  the  underlying  theory  of  private  enforcement  of  the  anti- 
trust laws,  as  an  alignment  to  public  enforcement,  to  exclude  divestiture  from 
the  range  of  discretionary  relief  available  in  private  suits. 

However  proper  and  useful  are  the  improvements  proposed  by  S.  1284,  it 
cannot  be  overemphasized  that  the  most  fundamental  issues  in  antitrust  today 
are  adequacy  of  enforcement  resources  as  envisioned  in  the  Antitrust  Enforce- 
ment Authorization  Act  of  1975  (S.  1136)  and  a  frontal  attack  on  economically 
unjustified  industrial  concentration  as  envisioned  in  Senator  Hart's  proposed 
Industrial  Reorganization  Act. 

June  6,   1975. 
Prof.  Louis  Schwartz, 

The  Law  School,  University  of  Pennsylvania, 
Philadelphia,  Pa. 

Dear  Professor  Schwartz  :  As  you  know,  for  reasons  beyond  the  control  of 
the  subcommittee,  the  hearings  on  S.  1284  scheduled  for  June  5  and  6,  1975,  have 
been  cancelled.   I  regret  any  inconvenience  this  may  have  caused  you.  With 


2  Cf.  United  States  v.  Brunswick-Balke-Collender  Co.,  203  F.Supp.  657  (E.D.  Wise.  1062). 
There  the  Court  insisted  on  accepting  a  "consent"  decree  where  the  government's  refusal 
to  consent  was  based  on  defendant's  refusal  to  make  admissions  of  guilt.  This  is  a  result 
which  might  well  be  precluded  by  express  statutory  provision  in  S.  1284. 
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your  permission,  I  would  like  to  print  the  complete  text  of  your  prepared  state- 
ment in  the  hearing  record.  Additionally,  if  possible,  I  would  appreciate  by 
June  IG  your  responses  to  the  following  questions  which  also  will  be  printed 
in  the  record. 

1.  With  respect  to  nolo  contendere,  you  point  out  that  the  Advisory  Com- 
mittee note  to  Rule  11  of  the  proposed  amendments  to  the  Federal  Rules  of 
Criminal  Procedure  reports  disagreement  as  to  the  desirability  of  retaining 
nolo  as  a  separate  plea,  and  cites  the  position  of  the  American  Bar  Association 
Project  on  Standards  for  Criminal  Justice:  "The  case  for  the  nolo  plea  is  not 
strong  enough  to  justify  a  minimum  standard  supporting  its  use  (but  because) 
use  of  the  plea  contributes  in  some  degree  to  the  avoidance  of  unnecessary  trials 
(it  is  not  proscribed)." 

Could  you  elaborate  on  the  extent  of  the  disagreement,  the  reasons  therefor, 
and  identify  the  persons  on  each  side  of  the  debate? 

2.  I  am  unclair  as  to  whether,  on  balance,  you  believe  we  should  or  should 
not  treat  nolo  pleas  in  antitrust  cases  the  same  as  we  treat  guilty  pleas  in 
antitrust  cases  in  terms  of  prima  facie  effect  in  private  civil  litigation. 

3.  Professor  Handler  and  other  witnesses  projected  that  adoption  of  Title  VI 
would  result  in  a  significant  increase  in  the  number  of  not  guilty  pleas  entered, 
witli  a  consequent  unmanagable  burden  on  the  Department  of  Justice  and  the 
judicial  system.  You  seem  to  be  saying  the  opposite,  namely,  that  it  is  not  "in 
the  effective  administration  of  justice"  to  require  private  victims  of  an  antitrust 
violation  to  duplicate  the  Government's  preparation  for  trial  before  being  allowed 
to  recover  damages.  What  is  your  reaction  to  the  opposition  to  Title  VI  by 
Professor  Handler,  Assistant  Attorney  General  Kauper,  and  others? 

4.  Do  you  believe  that  under  the  pending  amendment  to  S.  1 : 

"Such  a  plea  shall  be  accepted  by  the  court  only  after  due  consideration  of  the 
views  of  the  parties  and  the  interest  of  the  public  in  the  effective  administration 
of  justice", 

courts  would  be  precluded  from  accepting  nolo  pleas  without  obtaining  formal 
admissions  of  guilt  to  be  used  in  subsequent  civil  litigation? 

5.  Your  suggestion  that  suspended  sentences  only  should  be  granted  on  condi- 
tion that  formal  admissions  be  made  is  intriguing.  How  would  you  react  to  a 
proposal  that  suspended  sentences  also  be  conditioned  on  restitution  of  the  ill- 
gotten  gains? 

6.  You  advise  that  the  recent  Ninth  Circuit  decision  in  ITT  v.  GTE  of  April  28, 
1975,  precludes  divestiture  as  relief  in  private  antitrust  suits.  Yesterday,  Mayor 
Alioto  also  recommended  that  S.  1284  be  amended  to  overturn  that  Ninth  Circuit 
opinion.  How  often  has  divestiture  been  obtained  in  private  litigation  and  how 
important  a  remedy  is  it  to  private  litigants? 

7.  (a)  You  recommend  inclusion  in  S.  1284  of  section  403(c)  of  S.  1,  the  pro- 
posed Federal  Criminal  Code,  respecting  liability  of  corporation  officers.  Presently, 
section  14  of  the  Clayton  Act  creates  individual  liability  for  directors,  officers, 
or  agents  of  the  corporation  "who  shall  have  authorized,  ordered,  or  done  any  of 
the  acts  constituting  in  whole  or  in  part  such  violation."  Frankly,  I  view  that  as  a 
tougher  provision  than  proposed  section  403(c)  which  would  require  "supervision 
of  particular  activities,"  and  a  "reckless  default  in  supervising  those  activities." 
How  do  you  react  to  my  analysis  ? 

(b)  In  addition  to  S.  1  adding  section  403(c),  its  transition  provisions  repeal 
section  14  of  the  Clayton  Act,  Do  you  agree  with  that? 

Sincerely, 

Philip  A.  Haet,  Chairman. 


Univeksity  of  Pennsylvania, 

PJiiladelphia,  June  11,  1975. 
Hon.  Philip  A.  Haet, 

Chairman,  Suhcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
Washington,  D.C. 

Dear  Senator  Hart  :  I  respond  to  the  questions  put  in  your  letter  of  June  6, 
1975.  As  to  question  1,  I  am  not  in  a  position  to  elaborate  on  the  Advisory  Com- 
mittee Note  to  Rule  11. 

As  to  whether  I  would  treat  nolo  "the  same  as"  a  guilty  plea,  my  answer  is 
that  I  would  not  treat  it  the  same  as  a  guilty  plea  is  presently  treated,  i.e.,  auto- 
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matically  giving  rise  to  the  §  5(a)  effect.  In  tlie  outline  of  my  testimony  previ- 
ously submitted,  I  proposed  to  make  it  discretionary  with  the  court  whether  guilt 
on  a  nolo  plea  should  be  "prima  facie"  support  for  private  litigants,  with  a  strong 
presumption  in  favor  of  the  §  5(a)  effect.  This  could  be  accomplished  by  providing 
either  that  the  court  should  not  accept  a  plea  of  nolo  without  victim-aiding 
admissions,  or  that  a  finding  of  guilt  upon  a  plea  of  nolo  should  have  the  same 
effect  as  any  other  finding  of  guilt ;  in  either  event,  the  court  should  retain  some 
discretion  to  withhold  the  §5(a)  effect  in  exceptional  cases.  In  preserving  this 
discretionary  aspect,  the  exact  limits  of  which  I  have  not  thought  through,  I  am 
responding  to  the  possibility  that  some  showing  of  exigency  by  the  Antitrust 
Division,  or  of  peculiar  balance  of  litigating  power  and  equities  between  defend- 
ant and  prospective  private  plaintiffs,  might  justify  a  settlement  without  the 
ordinary  prima  facie  consequence. 

I  believe  there  has  been  some  misunderstanding  regarding  my  reference  to  a 
"pending  amendment"  that  would  require  a  court  to  "consider  the  interest  of  the 
public  in  the  effective  administration  of  justice"  before  accepting  a  nolo  plea. 
This  is  not  a  pending  amendment  to  S.l.  so  far  as  I  know,  but  a  pending  amend- 
ment to  Rule  11  of  the  Federal  Rules  of  Criminal  Procedure.  S.l  incorporates 
the  Federal  Rules,  including  the  pending  amendment  of  Rule  11.  Such  an  amend- 
ment would  not  preclude  acceptance  of  nolo  pleas  without  formal  admissions  of 
guilt,  but  it  should  put  a  brake  upon  the  practice,  in  my  opinion,  since  it  would 
not  ordinarily  be  good  administration  of  justice  to  require  litigation  of  what  has 
already  been  judicially  acknowledged.  The  proposal  discussed  in  the  preceding 
paragraph  is  designed,  but  more  explicitly,  to  brake  but  not  preclude  acceptance 
of  nonadmission  nolo  pleas. 

With  regard  to  your  question  5,  I  would  say  that  suspension  of  sentence  on 
condition  of  restitution  is  a  conventional  practice  for  which  there  is  special  justi- 
fication in  antitrust  cases  involving  numerous  small  victims. 

With  regard  to  your  question  6, 1  have  no  information. 

As  to  the  interrelation  of  §  14  of  the  Clayton  Act  and  the  pending  revision 
of  the  federal  criminal  code,  I  submit  that  proposed  §  403(c)  of  S.  1  is  definitely 
a  useful  addition.  It  holds  the  corporate  officer  liable  on  the  basis  of  reckless 
default  in  supervision,  a  circumstance  not  dealt  with  at  all  in  §  14.  One  has  only 
to  recall  the  immunity  of  top  oflBcers  in  the  criminal  prosecutions  growing  out  of 
the  heavy  electrical  equipment  cases,  where  vice-presidents  went  to  jail  while 
presidents  who  could  not  have  been  imaware  of  what  was  going  on  escaped. 

As  to  repeal  of  §  14  in  the  transition  provisions  of  S.  1,  I  assume  that  is  on  the 
basis  that  §  14  will  no  longer  be  necessary,  being  completely  replaced  by  the 
complicity  provisions  of  S.  1,  §  401(a).  I  can  see  two  possible  divergences,  neither 
of  which  I  take  very  seriously.  It  is  possible  to  read  §  14  as  imposing  guilt  upon 
an  oflScer  who  authorized  or  performed  "any  of  the  acts",  without  regard  to 
whether  he  had  any  criminal  intent  or  culpability.  It  is  also  possible  to  read 
§  14  as  authorizing  conviction  where  his  conduct  constituted  only  "a  part"  of 
the  violation.  It  goes  without  saying  that  culpable  participation  need  not  be  in 
every  phase  of  an  illegal  course  of  conduct;  and  the  provision  of  §  401(a)  of 
S.  1  on  "knowing  aid"  certainly  incorporates  that  result,  leaving  only'  "reckless- 
ness" to  be  covered,  as  I  have  proposed.  It  will  be  worthwhile  to  put  the  reckless- 
ness provision  into  S.  1284  so  long  as  the  fate  of  S.  1  and  its  §  403(c)  remain  in 
doubt. 

Sincerely, 

Louis  B.  Schwartz. 


Statement   of   the   Computer   Industry   Association,   by   A.    G.   W.    Biddle, 

President 

The  Computer  Industry  Association  appreciates  the  opportunity  to  respond 
to  this  sub-committee's  request  to  present  its  views  on  S.  1284,  the  Antitrust 
Improvements  Act  of  1975. 

As  this  committee  knows  from  prior  appearances  before  it  of  the  Computer 
Industry  Association,  the  Association  represents  some  35  member  companies  with 
combined  revenues  in  excess  of  $1.5  billion  dollars  annually,  and  employing 
more  than  40,000  persons  in  facilities  throughout  the  country.  Our  member  firms 
range  in  size  from  under  a  million  dollars  in  annual  sales  to  something  in  excess 
of  $300  million.  Their  products  cover  the  full  spectrum  of  goods  and  services 
associated  with  computers  and  data  processing — mainframes,  memories,  tape 
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drives,  disk  drives,  printers,  data  entry  devices,  terminals,  software  and  services 
such  as  leasing  and  systems  consulting. 

The  Association  was  formed  three  years  ago  this  month.  Its  objective  then  and 
now  is  to  endeavor  to  bring  about  free  and  open  competition  within  the  computer 
and  data  processing  industrj- — an  industry  that  has,  since  its  inception,  been 
dominated  and  controlled  by  one  company. 

At  the  outset  I  would  like  to  state  that  the  Computer  Industry  Association 
wholeheartedly  supports  Title  I  (the  declaration  of  policy  contained  in  S.  1284). 
In  this  regard,  the  Association  may  be  somewhat  unique  among  business  leagues 
and  some  explanation  is  in  order. 

The  membership  of  our  association  includes  a  substantial  portion  of  the  viable 
business  organizations  that  comprise  what  I  might  refer  to  as  the  third  tier  in 
the  computer  industry.  The  first  tier  consists  essentially  of  the  International 
Business  Machines  Corporation. 

The  second  tier  consists  of  some  five  to  seven  companies  who  are  primarily 
involved  in  the  computer  systems  marketplace.  These  include  firms  such  as  the 
UNIVAC  division  of  Sixrry  Rand,  National  Cash  Register,  Burroughs,  Honeywell, 
Contol  Data  Cori>oration,  Xerox  Data  Systems,  and  Digital  Equipment  Corpora- 
tion. I  list  these  firms  as  being  in  a  market  tier  separate  from  that  of  IBM  because 
they  have  individually  been  unable  to  capture  more  than  a  10%  share  of  this 
marketplace  in  a  little  more  than  2  decades.  All  together,  they  hold  approxi- 
mately 30%  of  the  general  purpose  computer  systems  market,  well  behind  IBM's 
approximately  70%. 

The  third  tier,  which  our  Association  represents,  includes  those  companies 
who  have  chosen  to  compete  as  specialty  producers  within  the  total  market 
environment.  As  such  they  are  sensitive  to  the  problems  of  competing  in  a  market- 
place that  evidences  a  monopoly  or  oligopoly  structure. 

The  chief  executives  of  our  member  companies  are  fully  cognizant  of  the 
realities  of  competing  on  the  merits  in  an  extremely  competitive  market  place. 
In  many  respects  they  represent  the  personification  of  the  American  free  enterprise 
system  at  work,  since  many  were  founders  of  their  companies  or  represent  second 
generation  management  in  rapidly  developing  high  technology  fields.  Here  past 
success  is  quickly  forgotten  and  customer  service  and  performance  today  estab- 
lishes success  or  failure.  As  with  all  business  executives,  their  day-to-day  de- 
cisions are  affected  by  a  variety  of  pressures.  They  must  compete  effectively  and 
they  must  compete  within  the  strictures  of  established  law  and  legislative  man- 
date. At  the  same  time  they  must  maximize  both  their  corporate  growth  and 
profitability,  if  in  turn  they  are  going  to  have  reasonable  access  to  the  capital 
that  is  essential  to  sustain  further  growth.  This  is  especially  trvie  in  the  computer 
industry  since  the  dominant  company  within  our  industry  has  established  rental 
of  equipment  as  the  prevalent  means  of  doing  business — as  a  result,  ours  is  an 
extremely  capital  intensive  field. 

The  chief  executives  of  our  member  companies  are  also  motivated  to  achieve 
sound  growth  because  in  so  doing  they  are  able  to  provide  opportunity  and  job 
security  to  their  employees,  appropriate  rewards  to  their  shareholders  which 
facilitates  the  raising  of  needed  additional  capital,  and  generate  the  profits 
needed  to  develop  superior  products  and  technological  innovations  so  necessary 
to  insure  the  company's  future  growth.  Obviously  most  chief  executives  are  also 
aware  that  the  attainment  of  these  objectives  will  result  in  both  personal  recog- 
nition and  reward. 

As  our  members  see  it,  the  free  market  system  in  America  today  is  not  work- 
ing' as  effectively  as  it  should.  They  view  the  Antitrust  Improvements  Act  of 
1975  as  but  one  of  a  number  of  constructive  steps  that  are  needed  in  our  nation's 
efforts  to  seek  ways  to  correct  the  basic  conflicts  that  now  exist  between  what  is 
perceived  to  be  for  the  common  good  by  many  within  our  society  and  the  objec- 
tives of  the  capitalist  system  as  perceived  by  business  management.  We  seek 
to  stimulate  a  return  to  a  balanced  economic  structure  where  industry  can  provide 
the  consumer  with  goods  and  services  at  the  lowest  prices  consistent  with  a  fair 
and  equitable  return  to  management,  labor,  and  capital.  We  believe  that  Ameri- 
can industry  is  capable  of  providing  a  continuing  stream  of  new  products,  goods 
and  services,  through  innovation  and  the  exploitation  of  American  technological 
skill. 

We  share  with  the  sponsors  of  S-1284  the  belief  that  unhealthy  concentrations 
of  economic  power  serve  to  undermine  the  workings  of  free  markets  for  goods, 
capital,  labor,  and  ideas.  Unhealthy  concentration  of  any  one  of  these  ingredients 
essential  to  the  workings  of  the  free  enterprise  system  can,  we  believe,  lead  to 
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undue  concentration  of  political  power  and  in  turn  to  an  erosion  of  our  free 
democratic  society. 

For  these  reasons,  although  some  of  the  provisions  of  S-1284  that  we  endorse 
today  may  come  back  to  haunt  one  or  more  individual  member  companies  in  the 
years  ahead,  we  must  as  citizens  endorse  and  support  many  of  the  specific  pro- 
visions of  this  important  legislation. 

I  would  now  like  to  submit  for  the  subcommittee's  consideration  our  specific 
thoughts  with  respect  to  the  various  sections  of  the  bill. 

TITLE   II 

Section  201  would  in  major  substance  extend  the  Antitrust  Division's  authority 
to  issue  civil  investigative  demands  to  include  authority  to  issue  "CIDs"  to 
individuals  as  well  as  to  companies,  and  to  include  the  taking  of  depositions 
and  written  interrogatories.  In  many  re.spects,  this  section  would  give  the  anti- 
trust division  the  tools  of  "discovery"  prior  to  bringing  an  action,  instead  of 
waiting  for  the  case  to  be  filed. 

As  keenly  interested  observers  of  the  antitrust  enforcement  process  over  the 
past  few  years,  it  has  become  obvious  to  the  Computer  Industry  Association,  that 
the  Department  of  Justice  is  at  a  distinct  disadvantage  in  carrying  out  its  man- 
date to  enforce  the  antitrust  laws  if  it  must  depend  uopn  voluntary  cooperation 
by  industry  in  its  investigative  activities.  Generally — and  particularly — now 
that  the  Antitrust  Division  and  the  FTC  are  focusing  their  efforts  on  the  larger 
monopolization  cases,  customers  and  competitors  are  reluctant  to  testify  or  to 
provide  information  to  the  Department.  In  part  this  stems  from  fear  that  the 
information  so  provided  might  in  turn  be  misused  by  the  Antitrust  Division  in 
an  attack  on  the  company  that  provided  the  information.  In  addition,  it  is  only 
reasonable  that  a  company  would  fear  a  possible  adverse  impact  upon  its  rela- 
tions with  the  financial  community  if  the  "truth  were  known"  about  the  severe 
impact  that  an  antitrust  violator  has  had,  or  may  in  the  future  have,  upon  that 
company's  viability  and  future  prospects. 

And  lastly,  as  we  have  observed  in  the  current  US  i'  IBM  litigation,  many 
persons  and  entities  who  could  shed  light  on  the  specific  practices  of  the  alleged 
violators  of  our  antitrust  laws  and  the  impact  that  these  practices  have  had  on 
the  market  place  are  reluctant  to  come  forward  for  fear  of  retaliation  by  the 
company  under  investigation.  This  retaliation  can  take  many  forms,  including  the 
loss  of  business,  and  in  the  case  of  an  individual,  the  loss  of  employment  or  the 
prospects  of  meaningful  employment  in  the  future. 

The  broadening  of  the  Antitrust  Division's  ability  to  obtain  information  under 
this  new  CID  authority  would  thus  serve  to  protect  these  individuals  and  entities 
in  a  number  of  important  ways  and  thus  facilitate  the  Antitrust  Division's 
enforcement  efforts. 

The  ability  to  develop  many  of  the  facts  pertaining  to  the  alleged  violation 
before  filing  the  complaint  would  be  beneficial  to  the  antitrust  enforcement  proc- 
ess. Cases  might  also  be  shortened  somewhat,  since  some  of  the  delay  now 
involved  in  post-complaint  pretrial  "discovery"  might  be  cut  down  by  "discovery" 
before  the  complaint  is  filed. 

In  the  current  IBM  case,  this  procedure  would  undoubtedly  have  served  to 
more  precisely  match  the  allegations  and  proposed  relief  contained  in  the  original 
complaint  with  the  realities  that  exist  in  the  market  place — -thus  minimizing  the 
defendent's  ability  to  send  the  Department  of  Justice  down  blind  alleys.  It  would 
also  have  served  to  insure  that  relief  is  consistent  with  trends  in  the  marketplace, 
technology,  and  consumer  needs. 

Furthermore,  our  members  believe  that  the  company  that  is  striving  to  conduct 
its  operations  well  within  the  letter  and  the  intent  of  our  antitrust  laws  should 
have  little  to  fear  from  the  basic  provisions  of  Title  II.  In  fact,  it  would  serve 
to  eliminate  possible  damage  to  a  firm's  reputation  or  market  po.sition  that  might 
result  from  the  bringing  of  a  federal  action  that  was  without  merit.  The  entity 
in  violation  of  our  nation's  antitrust  laws  would  have  much  more  to  fear  since 
the  Antitrust  Division  would  be  better  equipped  to  carry  its  case  forward  aggres- 
sively once  the  decision  had  been  made  to  bring  suit.  This,  too,  would  benefit  most 
industries,  for  any  shortening  of  the  trial  process  would  serve  to  remove  the 
clouds  of  uncertainty  surrounding  an  industry  during  the  course  of  any  major 
antitrust  litigation. 

In  summary,  our  Association  supports  Title  II.  As  we  note  in  the  paragraphs 
to  follow,  some  provisions  should  be  tightened  up  to  limit  its  scope  where  appro- 
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priate.  For  example,  we  would  sujjsest  that  access  to,  and  use  of,  data  obtained 
under  a  CID  should  be  limited  to  those  members  of  the  Antitrust  Division  directly 
involved  in  the  investigation  for  which  the  information  was  obtained.  It  should 
not  be  made  available  to  the  Federal  Trade  Commission,  other  government  agen- 
cies, or  to  other  members  of  the  Department  of  Justice  unless  it  bears  directly 
upon  the  alleged  antitrust  violation  specified  as  set  forth  in  201(d).  It  would 
seem  to  us  that  exceptions  to  this  restriction  should  require  prior  notification  to 
the  party  or  entity  responding  to  the  CID  and  that  they  should  be  provided  the 
opportunity  to  seek  the  protection  of  the  Courts  through  due  process.  This  is  not 
meant  to  imply  that  we  oppose  the  transfer  of  documents  from  the  Antitrust 
Division  to  other  antitrust  enforcement  agencies  when  this  is  appropriate.  We 
have  observed  several  recent  cases  where  part  of  the  defense  strategy  has  been 
to  bury  the  plaintiff  under  masses  of  paper  and  extensive  deposition  programs. 
The  plaintiff's  task  has  largely  become  one  of  sorting  and  selecting  from  this  mass 
of  material.  The  value  of  this  sorting  and  selection  process  was  clearly  demon- 
strated by  IBM's  willingness  to  pay  Control  Data  Corporation  something  in 
excess  of  $100  million  to  destroy  the  computerized  index  to  materials  that  had 
been  prepared  by  CDC  in  the  course  of  its  pretrial  preparation.  Certainly,  if  the 
Antitrust  Division  has  expended  substantial  amounts  of  taxpayer  dollars  in 
obtaining  and  organizing  information  as  to  an  antitrust  violation,  this  informa- 
tion .should  be  available  to  other  enforcement  agencies.  However,  consistent  with 
legislation  now  pending  in  the  personal  privacy  area,  notification  should  be 
required  and  the  opportunity  to  oppose  the  transfer  before  a  court  of  law  should 
be  made  available  to  the  affected  parties. 

Similarly,  although  our  Association  has  been  a  strong  supporter  of  the  Free- 
dom of  Information  Act,  we  believe  that  care  must  be  taken  to  protect  the  CID 
material  from  public  access.  Current  law  probably  provides  this  protection,  since 
the  materials  are  of  an  investigatory  nature,  however,  we  would  suggest  that 
S-1284  provide  specific  legislative  protection.  Failure  to  do  so  would  undoubtedly 
reduce  the  benefits  otherwise  provided  by  Title  II. 

"We  concur  with  many  of  the  suggestions  relative  to  Title  II  proposed  by  the 
Assistant  Attorney  General  in  his  appearance  before  this  committee  on  May  7th. 
Specifically,  inconsistencies  between  section  201  and  the  Federal  Rules  of  Civil 
Procedure  should  be  eliminated.  Likewise,  we  would  recommend  elimination 
of  the  phrase,  "or  may  have  reasonable  means  of  access  to"  information  from 
sections  201  (i),  and  201  (j). 

TITLE  III 

Title  III,  Federal  Trade  Commission  Acts  Amendments — provides  for  in- 
creased penalties  for  failure  to  comply  with  FTC  special  orders  and  subpoenas. 
It  places  the  burden  of  proof  for  a  stay  of  the  accumulation  of  such  penalties 
on  the  party  .seeking  relief.  It  also  prohibits  the  courts  from  issuing  an  order 
enjoining  the  enforcement  of  legislatively  authorized  subpoenas  and  orders  un- 
less the  plaintiff  has  first  demonstrated  that  the  required  subpoena  or  order  is 
unduly  burdensome  or  that  the  information  is  not  reasonably  relevant  to  the 
inquiry  being  conducted  by  the  Commission. 

Our  Association  believes  that  the  Federal  Trade  Commission  Line  of  Business 
program  can  be  of  substantial  benefit  to  our  total  economy.  To  illustrate,  in 
April  of  1974,  the  Computer  Industry  Association  was  a  co-sponsor  of  a  major 
national  conference  on  Industrial  Concentration.  Under  the  sponsorship  of  the 
Columbia  University  school  of  Law.  leading  economists,  industrial  organization 
specialist.s,  and  members  of  the  bar  met  at  Arlie  Hou.se  to  discuss  the  issue  of 
industrial  concentration  within  our  economy.  Few  significant  conclusions  were 
reached.  In  large  measure  this  was  because  the  economists  and  industrial  orga- 
nization specialists  lacked  sufficient  "hard"  information  as  to  the  overall  struc- 
ture and  actual  "real  world"  operation  of  the  industrial  sector  of  our  economy. 
At  a  time  in  our  nation's  history  when  we  need  all  of  the  help  that  we  can  get 
with  respect  to  solving  the  dual  problems  of  inflation  and  recession,  the  leading 
experts  in  our  nation  were  stymied  in  their  efforts  to  reach  .sound  conclusions 
simply  because  SIC  two  and  three  digit  information  was  inadequate  to  make 
objective  judgments  as  to  the  ramifications  of  concentrated  economic  power. 

Meaningful  line  of  business  information  would  be  of  benefit  in  our  nation's 
antitrust  enforcement  efforts  and  also  stimulate  the  working  of  the  free  enter- 
prise system.  This  was  suggested  to  the  committee  during  the  course  of  hearings 
on  the  computer  industry  in  July  of  1974  by  Marylin  Walter-Carlson.  She  noted 
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during  the  course  of  her  testimony  that  the  lack  of  meaningful  data  about  IBM— 
which  in  turn  means  a  lack  of  meaningful  data  about  the  computer  industry — 
limits  the  amount  of  venture  capital  available  to  the  industry,  since  no  prudent 
investor  wishes  to  make  a  commitment  without  knowledge  as  to  the  structure 
and  potential  profitability  of  the  industry  in  which  he  is  investing.  From  the 
smaller  businessman's  point  of  view,  aggregate  line  of  business  information 
would  serve  to  identify  new  market  opportunities  and  areas  of  unusually  high 
profit  potential.  This  in  turn  would  stimulate  the  competitive  process  and  ibenefit 
all  consumers. 

Title  III  would  substantially  increase  the  fines  imposed  upon  a  company  that 
was  non-responsive  to  an  FTC  request  for  an  annual  or  special  report  or  that 
failed  to  obey  an  FTC  subpoena. 

We  agree  that  a  means  must  be  found  to  accelerate  the  compliance  process  and 
stop  the  delaying  tactics  that  are  often  used  to  frustrate  the  intent  of  Congress. 
However,  we  believe  that  the  fines  levied  for  non-compliance  with  FTC  orders 
should  be  commensurate  with  the  parties  ability  to  pay,  and  the  value  of  that 
delay  to  them.  For  example,  the  provisions  of  Title  III  could  have  very  serious 
financial  impact  upon  a  smaller  company,  whereas  the  amounts  that  are  involved 
would  be  insignificant  to  a  multi-billion  dollar  company  such  as  IBM  or  AT&T. 
We  would  hope  that  this  committee  would  give  some  consideration  to  amending 
this  portion  of  the  bill  to  provide  for  a  fine  which  is  proportionate  to  the  gross 
annual  revenues  of  the  entity  that  fails  to  comply  with  appropriate  orders.  For 
example,  a  fine  based  upon  1000th  of  1  per  cent  of  gross  annual  revenues  for  each 
and  every  day  of  the  continuance  of  such  failure  would  in  all  probability  achieve 
the  desired  objectives.  Under  this  proposal,  a  company  with  revenues  of  $10 
million  a  year  would  be  fined  $100  per  day.  Whereas  a  company  with  revenues  of 
$1  billion  a  year  would  face  a  maximum  fine  of  $10,000  per  day.  In  both  cases  the 
parties  would  be  motivated  to  accelerate  compliance. 

Section  301  (b)  addresses  itself  to  a  significant  problem — that  of  insuring 
speedy  compliance.  This  we  believe  to  be  a  commendable  objective.  For  example, 
in  the  pretrial  proceedings  in  the  current  US  v  IBM  case  Judge  Edelstein  levied 
sanctions  of  $150,000  per  day  upon  IBM  for  its  failure  to  deliver  up  documents 
relevant  to  the  plaintiff's  case.  IBM  was  able  to  obtain  a  stay  of  execution  of  this 
sanction  and  appeal  the  Court's  order  all  the  way  to  the  Supreme  Court.  Although 
the  Supreme  Court  denied  the  relief  IBM  sought  their  objectives  had  been 
achieved.  They  had  prevented  the  Department  of  Justice  from  obtaining  the 
necessary  documents  for  nearly  a  year  and  had  diverted  significant  portions  of 
the  Antitrust  Division  staff  to  the  appeal  rather  than  to  preparation  of  their 
pending  case.  When  it  was  all  said  and  done,  IBM  delivered  the  documents  and 
paid  no  fine.  It  would  seem  to  us  that  this  is  a  miscarriage  of  justice. 

On  the  other  hand,  we  would  not  wish  to  see  business  firms  subjected  to 
materially  enhanced  risks  and  liabilities  in  those  areas  where  legitimate  differ- 
ences of  opinion  may  exist  between  the  corporate  entity  and  the  government 
agency.  A  legislative  mandate  that  calls  for  a  substantial  increase  in  fines  while 
putting  the  courts  on  notice  that  stays  of  execution  should  be  used  with  extreme 
care  may  well  make  it  prohibitive  for  a  company  to  move  to  protect  its  interests. 
We  do  not  know  the  proper  solution  for  this  problem. 

In  the  case  of  the  FTC  line  of  business  program,  it  may  well  be  appropriate 
to  consider  legislation  that  would  provide  for  expedited  judicial  review  of  con- 
tested new  legislation.  Under  present  procedures,  the  1973  line  of  business  infor- 
mation that  has  been  collected  may  well  be  out  of  date  and  useless  by  the  time  the 
judicial  review  process  is  complete.  This  is  particularly  important  in  a  legisla- 
tively mandated  program  such  as  LOB  where  the  life  of  the  program  is  limited. 

TITLE  rv 

Title  IV,  the  Parens  Patriae  section  of  S-1284  would  permit  state  attorneys 
general  to  file  actions  on  behalf  of  their  citizens  as  a  class,  and  political  subdivi- 
sions to  gain  single  damages  for  antitrust  violations.  The  state  could  sue  for 
treble  damages  as  to  federally  funded  programs.  The  Attorney  General  of  the 
United  States  could  sue  in  the  states  place  if  the  state  declined  to  act. 

The  members  of  our  Association  believe  that  there  is  a  need  for  a  procedure  by 
which  damages  can  be  recovered  where  antitrust  law  violations  have  caused 
small  individual  damages  to  large  numbers  of  natural  persons.  Without  such  a 
procedure,  those  antitrust  violations  which  have  the  broadest  scope,  and  often 
the  most  direct  financial  impact  on  the  man  in  the  street,  would  be  most  likely  to 
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escape  the  penalty  of  loss  of  illegally  obtained  profits.  Those  whose  injuries  were 
too  small  to  bear  the  burden  of  complex  litigation  would  have  no  effective  access 
to  the  courts.  We  strongly  support  legislation  that  would  attain  this  objective 
and  we  believe  that  section  IV  c  (1)  would  achieve  it. 

However,  we  believe  that  Parens  Patriae  actions  under  our  antitrust  laws 
should  be  limited  to  individual  consumers,  resident  in  the  state  in  question,  since 
tliey  would  be  most  likely  not  to  have  the  resources  and  potential  claims  to 
initiate  their  own  actions.  It  would  also  seem  appropriate  that  such  actions  be 
limited  to  those  violations  where  a  substantial  portion  of  the  state's  citizen 
consumers  are  affected. 

If,  for  example,  the  telephone  company  were  guilty  of  over  charging  for  services, 
IV  c(l)  would  permit  the  Attorney  General  to  sue  on  behalf  of  individual 
residential  subscribers.  Business  subscribers,  and  the  city  and  state  government 
could  sue  to  collect  damages  under  rule  23  as  class  actions. 

We  cannot  support  section  IV  C(2)  because  we  believe  that  the  difiiculty 
involved  in  any  rational  attempt  to  measure  and  apportion  antitrust  damages 
to  the  general  economy  of  the  state  or  its  political  subdivisions  would  be  an  almost 
insurmountable  undertaking. 

In  summary,  as  we  see  it.  one  of  the  basic  purposes  of  section  IV  is  to  stimulate 
the  state  attorneys  general  to  seek  out  localized  violations  of  the  antitrust  laws 
that  affect  large  numbers  of  their  citizen-consumers.  This  is  a  commendable 
(ibjective.  The  delegation  of  this  power  to  the  state  attorneys  general  would  in 
turn  free  the  U.S.  Department  of  Justice  to  focus  on  violations  which  are  more 
pervasive  in  nature.  This  separation  of  responsibility  and  emphasis  seems  worth 
while.  If  both  the  states  attorneys  general  and  the  Department  of  Justice  assume 
responsibility  for  prosecuting  those  violations  of  the  laws  in  their  respective 
areas,  we  would  anticipate  substantial  consumer  benefit.  We  would  question, 
however,  whether  section  IV  D  which  authorizes  the  U.S.  Attorney  General  to 
sue  in  behalf  of  the  states  would  then  be  necessary  or  even  desirable. 

TITLE   V 

Title  V  of  S.  1284  deals  with  pre-merger  notification.  A  few  comments  relative 
to  the  specific  sections  of  this  portion  of  the  Antitrust  Improvements  Act  of  1975 
may  be  appropriate.  The  members  of  our  Association,  like  the  sponsors  of  Title  V, 
are  deeply  concerned  about  the  growing  concentration  of  economic  power  in  the 
hands  of  the  very  few  large  and  dominant  corporations.  During  the  19o0's  and 
1960's,  a  substantial  portion  of  this  concentration  came  about  as  a  direct  result 
of  the  merger  and  acquisition  activities  of  a  relatively  small  handful  of  com- 
panies. The  Congress  acted  through  the  Williams  Act  and  the  Federal  Trade 
Commission  to  insure  that  the  merger  wave  was  closely  monitored  and  con- 
trolled. It  would  appear  that  this  has  largely  been  effective. 

Our  members  are  of  two  views  as  to  a  substantial  increase  in  the  overall 
scope  of  the  pre-merger  notification  program.  We  recognize  that  this  could  serve 
to  reduce  actual  or  incipient  monopoly  situations  in  many  parts  of  our  economy. 
On  the  other  hand,  the  extension  of  the  pre-merger  notification  requirement  to 
include  companies  with  a  hundred  million  dollars  in  sales  or  assets  would  cover 
literally  thousands  of  transactions  which  have  no  legally  significant  anti-competi- 
tive impact.  Further,  this  would  impo.se  unjustified  and  pointless  burdens  on 
many  small  and  medium  sized  companies  when  the  real  intent  of  the  legislation 
is  to  prevent  undue  concentration  among  what  might  be  appropriately  described 
as  the  Fortune  Top  100.  In  fact,  in  the  recent  annual  directory  issue  of  Forbes 
magazine  (May  15,  1975  issue)  it  is  to  be  noted  that  the  500tli  largest  firm  in 
1974  sales  had  $520  million  in  revenues  and  the  500th  largest  firm  in  assets  had 
$824  million  in  assets.  The  propo.sed  $100  million  threshold  would  largely  affect 
the  small  to  medium  sized  business  enterprises  in  America. 

In  our  view,  so  long  as  we  continue  to  allow  excessive  concentration  at  the 
very  top  of  our  corporate  pyramid,  mergers  among  small  to  medium  sized  business 
enterpri.ses  is  almost  essential  to  their  survival. 

We  would  suggest  that  the  present  authority  of  the  FTC  to  obtain  pre-merger 
reports  from  the  200  largest  corporations  is  in  the  public  interest  and  adeqiiate. 
The  scope  of  the  pre-merger  notification  requirement  might  be  expanded  to  include 
pre-merger  notification  where  the  surviving  company  involved  would  hold  30% 
or  more  of  one  or  more  of  the  market  or  markets  involved  in  the  transaction, 
be  that  on  a  national  or  regional  basis. 
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We  cannot  support  the  other  provisions  of  Title  V  as  they  appear  to  us  to  be 
an  inappropriate  intrusion  of  government  regulation  on,  and  in  effect  of,  licensing 
normal  commercial  transactions.  The  administrative  provisions  involved  in  the 
proposed  approval  process  allow  the  Department  of  Justice  and  the  FTC  to  string 
out  the  approval  process  excessively.  It  in  effect  allows  postponement  of  all 
acquisitions  by  indirect  administrative  delay. 

TITLE   VI 

Title  VI  of  S-1284 — Nolo  Centendre — involves  but  one  element  of  the  total 
antitrust  enforcement  process.  Although  we  can  see  some  benefit  to  injured  third 
parties  in  being  able  to  introduce  a  Nolo  Centendre  plea  as  prima  facie  evidence 
of  a  violation  of  the  antitrust  laws,  we  defer  to  the  views  of  the  Department  of 
Justice  on  this  matter.  The  passage  or  Parens  Patriae  (Title  IV),  provides  an 
effective  avenue  of  relief  to  the  individual  consumer.  Rule  23  class  actions  provide 
relief  to  groupings  of  injured  parties  who  share  a  common  cause  of  action.  The 
larger  corporate  entity  that  has  been  impacted  by  the  illegal  actions  of  a  de- 
fendant can  normally  call  upon  a  growing  private  plaintiffs  antitrust  bar  for  an 
adequate  presentation  of  its  case.  Thus  it  would  appear  that  potential  harm  to 
the  Antitrust  Division's  ability  to  effectively  conclude  a  case  in  the  public's 
interest  is  of  greater  overall  importance  than  that  of  providing  prima  facie 
evidence  to  third  party  plaintiffs. 

TITLE  vn 

Our  Association  endorses  and  supports  section  701  which  would  amend  the 
Clayton  Act  so  as  to  deal  effectively  with  acts  and  practices  "effecting  commerce," 
as  well  as  practices  "in  commerce."  This  would  appear  to  be  a  constructive 
extension  of  existing  law. 

"We  also  support  and  endorse  section  702  which  provides  for  expedited  treat- 
ment of  complex  antitrust  cases.  "We  would  suggest  that  the  scope  of  section  21 
be  expanded  to  provide  that  counsel  for  the  defendant  may  also  file,  subject  to 
approval  of  the  court,  a  request  that  the  case  be  designated  as  a  complex  anti- 
trust case  and  be  in  every  way  expedited. 

We  believe  that  the  provision  in  section  21  that  authorizes  the  appointment 
of  special  masters,  economic  experts  and  other  designated  assistants  to  the  trial 
judge  represents  a  positive  step  forward.  Tlie  adversary  nature  of  an  antitrust 
case  mitigates  against  an  objective  presentation  of  the  material  required  to  reach 
a  judgment  that  is  l)Oth  legally  sound  and  of  long  term  social  benefit.  Particularly 
in  complex  cases  dealing  with  high  technology  industries,  the  availability  of 
neutral  and  objective  experts  would  assist  the  trial  judge  in  his  efforts  to  reach 
a  decision  that  is  both  fair  and  in  the  public  Interest. 

"We  cannot  support  section  703.  It  would  seem  to  us  that  the  dangers  inherent 
in  denying  a  full  and  complete  hearing  under  due  process  principles  outweigh 
the  possible  benefits  to  be  provided  by  such  sweeping  authority. 

TITLE  VIII 

Let  me  now  turn  to  the  amendment  to  S-1284  proposed  by  Senator  Bayh.  Sec- 
tion 801  would  expand  the  scope  of  our  present  antitrust  laws  by  eliminating  the 
"specific  line  of  commerce"  or  "relevant  market  tests,"  as  well  as  the  "dangerous 
probability  of  success"  criteria  now  used  by  the  courts  in  monopoly  cases  where 
criminal  or  fraudulent  means  are  u.sed  to  exclude  competition.  In  our  view  the 
key  words  here  are  "criminal  or  fraudulent,"  since,  in  reality,  it  is  virtually  every 
businessman's  objective  to  out  compete,  out  sell,  and  out  service  his  competitors. 
If  he  does  his  job  well,  competitors  who  are  less  efficient  or  less  willing  to  meet 
the  needs  of  the  marketplace  will  undoubtedly  fail.  This  is  one  of  the  strengths 
of  our  competitive  system.  However,  when  criminal  or  fraudulent  means  are 
employed  to  reduce  true  competition,  the  courts  should  be  encouraged  to  find  for 
the  injured  party.  "We  support  this  amendment  to  the  Antitrust  Improvements 
Act  of  1975. 

I  have  some  problems  with  Sec.  3B  which  calls  for  a  civil  penalty  of  twenty 
percent  C20%)  of  the  revenue  received  by  the  defendant  in  the  relevant  lines  of 
commerce  during  the  period  of  the  violation  of  our  antitriist  laws.  Generally 
there  are  two  classes  of  injured  parties  when  an  antitrust  violation  occurs :  com- 
petitors whose  business  has  been  injured  as  a  direct  result  of  the  defendant's 
acts  or  practices  and  consumers,  who  have  directly  or  indirectly  paid  higher 
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prices  for  the  goods  and  services  tban  tliey  otherwise  might  have  under  truly 
competitive  conditions.  In  a  sense  the  later  group  would  receive,  at  least  in- 
directly, some  recomi>ense  as  a  result  of  the  imposition  of  this  penalty.  Com- 
petitors however,  would  be  second  in  line,  and  might  well  find  that  the  defendant 
was  no  longer  able  to  pay  damages  that  might  be  awarded. 

It  would  seem  to  me  that  there  might  be  several  alternative  approaches  that 
might  better  achieve  the  true  intent  of  Section  3B  of  Title  VIII.  I  should  hasten 
to  point  out,  before  I  submit  these  suggestions  for  the  Committee's  consideration 
that  I  am  not  an  attorney.  I  have,  however,  been  closely  following  the  numerous 
antitrust  cases  that  now  affect  our  industry,  and  I  believe  that  they  provide  some 
insights  as  to  areas  worthy  of  further  exploration. 

The  U.S.  r  IBM  case  finally  came  to  trial  late  last  month — more  than  six 
years  after  it  was  filed  in  January  of  1969.  In  this,  as  in  most  antitrust  actions, 
the  name  of  the  game  has  been  delay  and  more  delay.  It  may  be  another  five  to 
eight  years  before  it  is  finally  resolved.  In  the  meantime,  if  the  Antitrust  Divi- 
sion's allegations  are  correct  (and  I  happen  to  believe  that  they  are),  IBM 
will  have  accrued  pre-tax  profits  in  excess  of  25%  (some  $36  billion)  on  cumu- 
lative revenues  of  more  than  $145  billion,  during  the  time  that  elapses  between 
the  bringing  of  the  action  and  final  adjudication.  In  the  meantime,  the  combined 
cumulative  net  pre-tax  profits  of  the  entire  rest  of  the  computer  industry  will 
have  amounted  to  less  than  10%  of  IBM's.  Proposed  Section  4B  would  allow  the 
courts  to  levy  a  civil  i^enalty  in  this  case  of  almost  $30  billion,  more  if  the  fine 
included  revenues  during  the  entire  time  of  the  violation.  Certainly  the  Treasury 
would  be  pleased,  but  the  damage  to  IBM  would  be  almost  catastrophic — and 
perhaps  for  our  industry  as  well.  I  don't  believe  that  this  is  the  true  intent  of 
our  antitrust  laws. 

It  would  seem  to  me  that  any  system  or  formulae  for  levying  fines  should 
include  several  factors :  1)  Since  one  of  our  objectives  is  to  speed  antitrust  cases 
along,  and  make  it  disadvantageous  for  the  defendant  to  delay,  some  considera- 
tion should  be  given  to  relating  possible  fines  to  the  length  of  time  that  elapses 
between  filing  and  final  adjudication  and  the  revenues  or  profits  derived  from  the 
act  or  acts  of  monopolization.  2)  If  the  Government  wins  its  case  against  IBM, 
a  number  of  treble  damage  suits  will  follow  wherein  injured  competitors  and 
injured  consumers  will  seek  restitution.  These  follow-on  suits  will  crowd  our 
already  overcrowded  courts.  It  might  be  more  appropriate  for  the  trial  court  to 
quantify  the  differential  between  the  profits  of  the  monopolist  and  the  combined 
profits  of  all  others  within  the  industry,  market,  or  submarkets  involved.  A  civil 
penalty  amounting  to  the  sum  of  the  profits  derived  during  the  period  of  the 
violation,  plus  an  amount  equal  to  some  percentage  of  the  profits  derived  during 
the  period  from  the  bringing  of  the  action  thru  final  adjudication  could  then  be 
levied.  The  monopolist  would  therefore  have  been  forced  to  give  up  the  gains 
from  the  illegal  conduct  and  been  encouraged  to  expedite  the  proceedings.  3)  If 
the  court  were  then  permitted  to  call  forth  all  injured  parties  to  prove  their  indi- 
vidual and  separate  damages,  the  ill  gotten  gains  could  be  distributed  on  an 
equitable  basis.  Any  funds  remaining  after  the  court's  distribution  would  be  paid 
into  the  Treasury  of  the  United  States. 

I  am  aware  that  some  would  view  these  proposals  as  a  radical  departure  from 
our  traditional  approaches,  however,  if  we  are  to  achieve  the  objectives  of  both 
enforcement  and  equity  to  the  victims  of  the  monopoli.st's  illegal  actions,  some 
significant  changes  in  present  procedures  appear  needed. 

I  sincerely  appreciate  this  opportunity  to  once  again  appear  before  this  Com- 
mittee. "We  hope  that  the  Congress  will  act  promptly  on  passage  of  the  Antitrust 
Improvements  Act  of  1975.  It  is  legislation  that  is  sorely  needed  if  we  are  going 
to  protect  the  free  enterprise  system  from  further  erosion. 

Tfiank  you. 


Computer  Industry  Association, 

Rosslyn,  Va.,  June  16,1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Committee  on  the  Judiciary,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Hart:  In  response  to  your  letter  of  June  6th  I  welcome  the 
opportunity  to  provide  additional  information  as  to  the  views  of  the  Computer 
Industry  Association  on  S  1284. 
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1.  I  have  noted  with  some  alarm  the  growing  number  of  instances  where  the 
views  of  the  members  of  the  Computer  Industry  Association  differ  substantially 
from  those  espoused  by  the  Chamber  of  Commerce  and  the  National  Association 
of  Manufacturers.  As  your  committee  knows,  the  Computer  Industry  Association 
consists  for  the  most  part  of  firms  that  are  minuscule  in  comparison  to  the  domi- 
nant force  in  our  industry — IBM.  Our  largest  member  company,  with  revenues 
of  $300  million  a  year,  is  less  than  Ho  the  size  of  its  principal  competitor.  As  a 
consequence  our  members  are  sensitive  to  the  problems  of  competition  in  a  monop- 
olized industry  and  they  tend  to  be  "pro-competition"  oriented. 

In  reviewing  many  of  the  positions  taken  by  the  Chamber  of  Commerce  and 
NAM  it  would  appear  that  they  frequently  speak  for  their  giant  member  com- 
panies rather  than  for  their  much  broader  constituency.  For  example,  just  as  our 
member  companies  would  be  the  beneficiaries  of  a  strong  Antitrust  Division,  I 
am  certain  that  the  vast  majority  of  the  Chamber  and  NAM's  members,  in  terms 
of  numbers,  would  also  benefit.  It  is  a  fact  of  life,  however,  that  the  financial 
structure  of  most  trade  groups  is  such  that  the  very  large  members  provide  the 
bulk  of  the  association's  income  and  active  member  participation  in  the  associa- 
tion affairs.  As  a  result  they  most  often  take  positions  that  are  beneficial  to  the 
monopolies  and  oligopolies  rather  than  to  the  vast  majority  of  American 
businessmen. 

As  we  noted  in  our  prepared  statement  on  S1136,  we  sincerely  hope  that  more 
members  of  the  business  community  would  speak  up  and  help  find  solutions  to 
the  problems  of  industrial  concentration  in  the  American  economy. 

2.  With  respect  to  Title  II,  as  noted  above,  our  members  believe  that  there  is 
a  real  need  for  more  expeditious  and  thorough  investigation  of  alleged  violations 
of  our  antitrust  laws.  We  support  the  expansion  of  civil  investigative  demands, 
demands  to  include  third  parties  and  natural  persons  because  we  believe  that 
they  can  shed  light  on  the  impact  of  a  potential  defendant's  practices.  Many  who 
possess  information  that  would  aid  the  Antitrust  Division  in  its  efforts  to  deter- 
mine if  there  has  in  fact  been  a  violation  are  reluctant  to  come  forward  for  fear 
of  ultimate  retaliation  from  the  alleged  violator.  This  is  particularly  true  with 
resi)ect  to  industries  such  as  computers  and  communications  where  single  firm 
dominance  prevails. 

We  do  not  consider  realistic  efforts  to  obtain  the  facts  relative  to  an  antitrust 
violation  before  the  bringing  of  a  suit  to  be  harassment.  Rather,  we  believe 
that,  all  citizens  have  a  responsibility  and  a  duty  to  aid  in  the  enforcement  of  our 
laws. 

We  do  agree  with  the  Chamber  and  NAM  with  respect  to  ensuring  adequate 
protection  of  the  rights  of  third  parties  and  due  process.  This  was  covered  at 
some  length  in  our  prepared  statement. 

Prior  to  preparing  our  statement  on  S1284,  tlie  legislation  was  submitted  to 
the  chief  executives  of  our  36  member  companies.  Our  counsel,  Mr.  Jack  Pearce, 
reviewed  the  bill — title  by  title — ^T^'ith  our  membership  at  its  May  20th  board 
meeting.  In  each  instance  potential  impacts  were  described  in  terms  of  ix)tential 
harm  to  our  individual  members  and  the  contribution  that  would  be  made  to 
improved  antitrust  enforcement.  On  balance,  our  members  voted  unanimously 
to  .support  S1284  and  approved  in  concept,  if  not  in  detail,  the  position  we  have 
taken  witli  respect  to  it. 

Yes,  we  are  bothered  by  some  of  the  concerns  raised  by  the  Chamber  and  NAM. 
We  regret  that  the  restoration  of  meaningful  competition  to  the  private  sector 
hinges  upon  an  adversary  relationship  between  the  Antitrust  Division  and 
business.  We  hope  that  the  time  will  soon  come  when  the  Congress  and  the  Ad- 
ministration will  seriously  address  the  ways  existing  tax,  labor,  banking  and 
other  laws  tend  to  motivate  the  business  executive  toward  attainment  of  goals 
which  are  counter  to  public  policy  and  the  preservation  of  the  free  enterprise 
system.  If  there  is  a  legitimate  question  as  to  just  how  big  institutions  should  be 
allowed  to  become  (and  we  believe  there  is)  our  nation's  laws  need  to  reflect 
this.  Lacking  such  a  searching  examination  of  the  competitive  structure  of  the 
American  economy,  it  is  our  belief  that  effective  antitrust  enforcement  serves 
as  at  least  a  stopgap  measure.  It  is  for  this  reason  that  we  support  the  increased 
authorization  granted  in  S1284. 

We  do  not  believe  that  the  new  powers  that  this  legislation  grants  would  be 
abused.  However,  we  sincerely  hoi>e  that  the  Congress  will  monitor  the  use  of 
these  powers  and  rescind  them  if  there  are  signs  that  they  are  being  abused. 
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3.  Our  views  with  respect  to  the  FTC  Line  of  Business  Reporting  Program 
stem  in  part  from  the  increasing  difficulty  faced  by  the  smaller  businessmen  in 
obtaining  capital  to  participate  in  an  industry  characterized  by  a  monopoly  or 
oligopoly  structure.  Based  upon  my  own  more  than  20  years  in  the  field  of  in- 
dustrial marketing  research  and  coriwrate  long  range  planning,  the  larger  corpo- 
rations that  fall  within  the  ITC's  i>erview  usually  have  accurate  and  complete 
information  relative  to  the  sales  and  profits  of  their  larger  competitors.  Those  who 
express  fear  of  the  exposure  of  "highly  comi)etitive  information  that  would  be 
damaging  in  the  hands  of  a  competitor"  are  really  fearful  that  the  information 
would  attract  the  attention  of  smaller,  more  aggressive  competitors.  It  is  my 
belief  that  this  is  one  of  the  basic  underlying  objectives  of  the  LOB  program 
and  is  in  the  public  interest. 

I  would  also  suspect  that  some  of  the  larger  corporations  fear  that  disclosure 
of  this  tyi)e  of  information  would  stimulate  criticism  from  shareholders  as  to 
the  i>erformance  of  various  divisions  and  product  lines.  If  the  Securities  and 
Exchange  Commission  were  properly  enforcing  its  own  rules,  shareholders  would 
have  much  more  information  as  to  the  sales,  exi^enditures  and  profits  of  the 
companies  they  own,  and  thus  management  would  have  little  reason  to  object 
to  the  discolsure  required  by  the  LOB  program. 

As  noted  in  our  prepared  statement,  we  believe  that  the  improved  national 
economic  policies  that  would  result  from  more  accurate  and  definitive  data  as 
to  the  private  sector  outweigh  the  need  for  confidentiality.  I  am  sure  that  our 
views  reflects  the  fact  that  most  smaller  companies  are  generally  single  line 
companies ;  their  published  financial  statements  provide  the  information  the 
FTC  seeks.  It  would  seem  to  us  that  it  is  the  larger  corporations,  characterized 
by  the  Fortune  Top  100-200,  where  we  are  in  the  dark  because  of  multi-market 
participation. 

4.  Our  proposal  to  relates  fines  for  not  complying  with  FTC  process  suggests 
that  there  be  a  relationship  between  the  size  of  the  fine  and  the  gross  revenues 
of  the  company  resisting  compliance.  It  seems  to  us  that  the  primary  thrust  of 
those  wishing  to  thwart  enforcement  of  the  laws  is  delay,  delay,  and  more  delay. 
Attorney's  fees,  which  are  themselves  deductible  business  expenses,  are  a  small 
amount  to  pay  if  a  violator  of  the  antitrust  law  can  go  unscathed  for  months, 
years  or  even  decades.  Even  if  substantial  fines  failed  to  encourage  managers  to 
more  carefully  evaluate  the  strategies  proposed  by  counsel,  substantial  fines  in 
time  would  cause  shareholdei's  to  do  so.  Speaking  personally,  I  think  that  the 
provisions  in  our  tax  laws  which  allow  business  to  deduct  fines  and  i^enalties 
for  a  proven  violation  of  Federal  Law  as  an  "ordinary  business  expense"  should 
be  repealed. 

Under  our  constitutional  democracy,  the  Congress  is  empowered  to  pass  laws 
affecting  all  aspects  of  our  society.  Those  who  wish  to  impede  implementation  of 
congressional  mandates  should  be  fined  if  this  is  the  only  way  to  get  the  jol)  done. 

5.  Although  I  did  not  attend  the  oi:>ening  day  of  the  U.S.  v.  IBM  trial,  I  have 
checked  with  several  members  of  the  press  who  were  present.  It  is  my  under- 
standing that  the  entire  team  of  lawyers  representing  the  U.S.  government  in 
this  important  case  was  present  at  the  plaintiff's  table  and  numbered  10.  At  the 
table  for  the  attorneys  for  the  defense,  representing  IBM  were  Bruce  Bromley, 
Nicholas  deB.  Katzenbach  and  8  attorneys  from  Cravath,  Swaine  &  Moore.  In 
addition,  at  least  10  back  up  attorneys  for  IBM  were  present  at  the  opening  and 
continue  to  be  on  a  day  to  day  basis.  In  studying  the  depositions  of  government 
witnesses  by  IBM  it  is  also  apparent  that  they  are  employing  the  same  strategy 
in  the  Telex  case — that  of  as.signing  one  attorney  per  plaintiff  witness  to  spe- 
cialize in  countering  that  witness's  testimony.  In  this  case  they  will  have  at  least 
30-40  Cravath,  Swaine  &  Moore  attorneys  involved  as  "witness  specialists".  Thus 
the  total  IBM  force  includes  50  attorneys  plus  an  unknown  amount  of  backup. 
This  is  a  disparity  in  numbers  of  5  to  1. 

In  addition,  we  know  that  IBM  has  an  extremely  effective  on  line  full  text 
document  retrieval  system  at  the  disposal  of  its  defense  counsel.  Tlie  Department 
of  Justice  Antitrust  Division  capabilities  in  this  important  area  are  extremely 
limited. 

Again,  we  appreciate  the  opportunity  to  assist  your  committee  in  its  very 
important  undertaking. 
Very  sincerely, 

A.    G.    W.    BiDDLE, 

President. 
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THE  WHITE   HOUSE 

WAS  H I N  GTO  N 


May  6,    1975 


Dear  Mr.    Chairman: 

I  have  your  letter  of  April  28  inviting  me  to  appear  and  testify 
before  the  Senate  Subcommittee  on  Antitrust  and  Monopoly 
concerning  the  Antitrust  Improvements  Act  of  1975  (S.    1284) 
and  related  Administration  proposals. 

The  practice  which  has  been  established  and  given  recognition 
by  the  Congress  is  that,    absent  the  most  compelling  circum- 
stances,   mennbers  of  the  President's  innmediate  staff  do  not 
appear  before  a  Congressional  committee  with  respect  to 
responsibilities  assigned  by  that  President. 

Although  I  must  respectfully  decline  the  invitation  to  appear 
and  testify,    I  would  like  to  note  with  favor  the  inclusion  of 
the  civil  investigative  demand  provisions  of  Title  II  in  S.    1284 
As  you  know,    this  concept  has  been  endorsed  publicly  by  the 
President  on  a  number  of  occasions. 


Sincerely, 


/ulX^ 


L.    William  Seidman 
Assistant  to  the  President 
for  Economic  Affairs 


Honorable  Philip  A.    Hart 
Chairman,    Subcommittee  on 
Antitrust  and  Monopoly 
United  States  Senate 
Washington,    D.    C. 
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Council  on  Antitrust  and  Tradk  Regulation, 

Federal  Bar  Association, 
1815  H  Sired  NW.,  Washington,  D.C.,  July  1,  1075. 
Re  S.  1284  and  S.  1136. 

Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 

Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  In  connection  with  the  Subcommittee's  consideration  of 
the  Antitrust  Improvements  Act  of  1975  (8.  1284)  and  the  Antitrust  Knforcement 
Authorization  Act  of  1975  (S.  1136),  the  Council  on  Antitrust  and  Trade  Regula- 
tion of  the  Federal  Bar  Association  has  polled  its  members  to  ascertain  and  present, 
for  your  possible  interest,  their  views  regarding  these  bills. 

The  Federal  Bar  Association  is  a  nationwide  organization  of  lawyers  who  have 
served  or  currently  serve  in  the  Federal  government  and/or  who  have  a  sub- 
stantial and  continuing  interest  in  Federal  law.  The  Council  on  Antitrust  and 
Trade  Regulation  has  some  nine  hundred  members  and,  as  its  name  suggests,  is 
composed  of  members  of  the  bar  interested  in  problems  of  competition  and 
consumer  protection. 

It  is  then  with  pleasure  that  I  attach  hereto  a  copy  of  the  survey  which  the 
Council  undertook  that  reflects  numerically  the  views  of  those  responding  to  the 
questionnaire.  This  presentation,  however,  should  not  be  construed  necessarily 
to  reflect  the  views  of  the  Federal  Bar  Association  or  of  the  Council  on  Antitrust 
and  Trade  Regulation.  Nevertheless,  I  hope  this  reflection  of  the  individual  views 
of  the  responding  members  will  be  of  interest  to  the  Committee. 
Sincerely, 

Eugene  J.  Meigher 

Chairman. 
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May  1975 

FEDERAL  BAR  ASSOCIATION  -  COUNCIL  ON  ANTITRUST  AND  TRADE  REGULATION 
Survey  on  Pending  Antitrust  Legislation 

S.  1284  -  Antitrust  Irrprovements  Act  of  1975 

Sponsors:  Senator  Philip  A.  Hart  and  Senator  Hugh  Scott 

Provisions 

Title  I  -  Declaration  of  Policy 

"It  Is  the  purpose  of  the  Congress  in  this  Act  to  support  and  Invigorate  effective 
and  expeditious  enforcement  by  Improving  and  modernizing  antitrust  investigation  and 
enforcement  mechanisms,  to  facilitate  the  restoration  and  maintenance  of  competition 
In  the  marketplace  and  to  prevent  and  eliminate  monopoly  and  oligopoly  power  in  the 
economy . "  . .   -, 

Title  II  -  Antitrust  Civil  Process  Act  Amendments 

-  would  permit  the  Issuance  of  antitrust  civil  process  to  individuals  and  to  third 
parties  as  well  as  to  corporations,  partnerships  cr  associations 

•  -  Do  you  favor  such  a  change  ?  ^  Yes     30  nq 

-  extend  the  issuance  of  antitrust  civil  process  to  facilitate  Investigations 
of  mergers  -  Do  you  favor  such  a  change?  73_  Yes    29  No 

-  would  permit  the  taking  of  depositions,  the  propounding  of  written  Interrogatories 
as  well  as  the  required  production  of  documentary  evidence  -  Do  you  favor  such 

a  change?   ^.Yes    ^i^_  No 

Comment: 


Title  III  -  Federal  Trade  Commission  Act  Amendments 

-  would  Increase  to  not  less  than  $1,000  but  not  more  than  $5,000  (In  the  Court's 
discretion)  the  amount  of  daily  penalties  for  failure  to  obey  FTC  orders  or 
subpoenas  or  for  failure  to  file  required  annual  or  special  reports  required  6y 
the  Commission  -  Do  you  favor  such  a  change?   61  Yes    41  No 

-  would  articulate  definite  criteria  (e.g.  service  of  a  notice  of  default  and  probable 

success  on  merits)  under  which  the  accumulation  of  such  dally  oenalties  could  bo  stay 
-  Do  you  support  such  an  amendment?   '^  ygs     IoNq 

Title  IV  -  Parens  Patriae 

-  would  enable  State  attorneys  general  to  file  treble  damage  actions  ( I )  as  parens 
patriae  of  the  citizens  residing  in  their  particular  states;   (2)  as  parens  patriae. 
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with  respect  to  damages  to  the  general  economy  of  the  state  or  of  subdivisions 
therein;  or  (3)  on  behalf  of  any  or  all  of  the  subdivisions  In  a  state  -  Do 
you  favor  such  an  amendment?   50^  Yes     51  No 

•  would  sanction  the  aggregation  and  allocation  of  damages  based  on  statistical  or 
sampling  methods,  on  pro  rata  allocation  of  Illegal  overcharges  or  excess  profits 
to  sales  occurring  within  the  state  or  on  any  other  reasonable  system  of  estimating 
aggregate  damages  which  the  Court  permits  -  Do  you  support  such  a  provision? 

51_  Yo5    ^  No 

-  would  permit  the  Attorney  General  of  the  United  States  to  sue  on  behalf  of  any 
state  whose  attorney  general  fails  to  bring  an  action  after  notification  from 
the  United  States  Attorney  General  that  cause  exists  for  bringing  such  action 
-  Do  you  approve  of  such  a  procedure?   ^  Yes     62  No 


Comment: 


Title  V  -  Premerger  Motif icat ion 

-  would  preclude  the  consummation  of  certain  large  mergers  or  acquisitions  prior  to 
notification  of  the  FTC  and  the  Antitrust  Division  of  the  proposed  transaction  and 
the  expiration  of  a  waiting  period  -  Do  you  support  such  a  provision?   £l4 '^®^ 

—  No 

-  would  authorize  the  antitrust  enforcement  agencies  during  the  waiting  period  to 
obtain  information  thought  necessary  to  evaluate  t.ie  transaction,  to  extend  the 
waiting  period  if  the  desired  information  was  not  forthcoming  -  Do  you  approve 
such  a  procedure?   _  Yes    '^Q  No 

-  would  enable  the  antitrust  enforcement  agencies.  If  they  proceeded  against  the 
acquisition,  to  require  the  entry  of  an  order  enjoining  consummation  of  the 
transaction  pending  resolution  of  the  proceeding  If  the  enforcement  agency 
certified  to  the  Court  that  such  reljgf  pendente  lite  was  In  the  public  Interest 

-  Do  you  favor  such  a  procedure?   Yes        No 

-  Vould  permit  the  antitrust  enforcement  agencies  to  require  the  entry  of  a 
hold-spparate  order  pending  resolution  of  the  proceeding  -  Do  you  support  such 
a  change?   i^  Yes    ^  No 

-  would  require,  In  the  event  of  the  entry  of  an  order  of  divestiture,  that  the 
purchase  price  of  the  unlawfully  acquired  stock  or  assets  be  no  greater  than  the 
purchase  price  paid  by  the  original  acquiring  company  -  Do  you  approve  such  a    , 
requirement?   _32Yes     5  7  No 

Comment:  
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Title  VI  -  Nolo  Contendere 

-  would  provide  that  the  entry  of  a  plea  of  nolo  contendere  would  be  prima  facie 
evidence  in  a  civil  action  brought  by  any  person  as  to  all  matters  in  the 
Indictment  necessary  to  sustain  a  judgement  of  conviction  upon  a  jury  verdict 
that  the  defendant  was  guilty  of  offense  charged  in  the  Indictment  -  Do  you 
approve  of  the  charge?   37_  Yes     ^  No 

-  would  permit,  in  a  civil  damage  suit,  the  use  of  a  bill  of  particulars  to  construe 
the  Indictment  and  would  permit  the  use  of  any  statements  made  on  behalf  of  a 
defendant  in  a  proceeding  in  which  the  defendant  entered  a  plea  of  nolo  contendere 
as  admissions  against  such  defendant  -  Do  you  favor  this  provision?  39  Yes   56  No 

Comment: 
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Title  VII  -  Miscellaneous  ' 

-  would  extend  the  jurisdiction  of  Section  2,  2a,  3  and  7  of  the  Clayton  Act  to  acts 
"affecting  commerce"  as  well  as  those  done  "in  commerce"  -  Do  you  support  such  an 
amendment?    (^5  Yes    3^ No 

-  would  require  procedures  for  handling  and  expediting  complex  antitrust  cases  similar 
to  those  provided  in  the  Manuel  for  Complex  and  Multidistrict  Litigation  -  Do  you 
favor  such  a  requirement?   77  Yes    20   No 

-  would  permit  the  imposition  of  certain  penalties,  such  as  dismissal  of  claims  or 
stril<ing  defenses,  against  any  person  who  fails  or  refuses  to  obey  an  order  of  a 
United  States  court  on  the  ground  that  a  foreign  statute,  regulation  or  decree,  etc. 
prohibits  compliance  with  such  order  -  Do  you  approve  of  such  a  provision? 

J^  Yes      ^9 No 

Comment: 


S.   1136  -  Antitrust  Enforcement  Authorization  Act  of  1975 

Sponsors:  Senators  Philip  A.  Hart,  Hugh  Scott  and  41  other  Senators 

Provisions 

Section  2  -  Pol  icy 

"It  Is  the  purpose  of  the  Congress  In  this  Act  to  support  and  Invigorate  a  national 
antitrust  enforcement  program  by  authorizing  sufficient  appropriations  to  the 

-  3  - 
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Federal  Trade  Commission  and  the  Department  of  Justice  to  permit  vigorous  and 
effective  enforcement  of  the  antitrust  laws  and  to  restore  and  maintain  com- 
petition In  the  marketplace,  and  to  prevent  and  eliminate  monopoly  and  oligopoly 
power  In  the  economy," 

Section  3  -  Federal  Trade  Commission 

-  would  authorize  the  appropriation  for  use  by  the  Bureau  of  Competition  of 
the  Commission  in  addition  to  any  other  sums  otherwise  authorized  an  amount 
not  to  exceed  $25,000,000  for  the  fiscal  year  ending  June  30,  1976;  $6,250,000 
for  the  period  July  I,  1976  through  September  30,  1976;  $35,000,000  for  the 
fiscal  year  ending  September  30,  1977:  and  $45,000,000  for  the  fiscal  year 
ending  September  30,  1978  -  Do  you  support  such  a  prevision?  50  Yes   39  No 

Section  4  -  Department  of  Justice 

-  would  provide  for  the  Antitrust  Division  the  same  level  of  authorizations  as 
provided  for  the  Bureau  of  Competition  of  the  Federal  Trade  Commission  -  Do 
you  favor  this  provision?  58  Yes    38  No 

Comment: 


-  4  - 
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State  of  New  York 

Executive  Department 

State  Consumer  Protection  Board 

Rosemary  M.    Pooler        Two   World   Trade   Center,    Room   8225 

CH«IRMAN  ANO  EXECUTIVE  DIRECTOR  NEW     YORK.NEW    YORK     I  O  04-7 


May  20,  1975 


Philip  A.  Hart,  Chairman 

Subcommittee  on  Antitrust  and  Monopoly 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.    20510 

Mr.  Chairman: 

As  Executive  Director  of  the  New  York  State  Consumer 
Protection  Board,  I  appreciate   this  opportunity  to  offer  my 
comments  on  S.1284,  "The  Antitrust  Improvements  Act  of  1975," 
(the  Act) .   Anticompetitive  activities  cost  consumers  as  much 
as  $80  billion  dollars  each  year  in  higher  prices,  according  to 
the  Bureau  of  Economics  of  the  Federal  Trade  Commission  (FTC) . 
It  is  therefore  time  we  stopped  viewing  a  strong  antitrust 
policy  as  "antibusiness"  and  started  realizing  that  such  a  policy 
is  essential  to  our  economic  health  in  this  time  of  double-digit 
inflation.   You  are  to  be  commended  for  introducing  such  com- 
prehensive legislation  aimed  at  closing  the  loopholes  in  our 
present  antitrust  laws. 

Title  II  of  the  Act  would  amend  the  Antitrust  Civil  Process 
Act  to  expand  the  scope  of  antitrust  investigations  conducted  by  the 
Department  of  Justice.   As  it  exists  now,  the  law  authorizes  the 
Attorney  General  to  institute  antitrust  investigations  against  legal 
entities  not  natural  persons  in  order  to  determine  whether  a  vio- 
lation of  the  antitrust  laws  has  been  committed.   Civil  investigative 
demands  may  be  served  on  parties  under  investigation  in  order  to 
obtain  documentary  information  prior  to  the  issuance  of  a  civil 
complaint.   Because  of  the  apparent  need  for  more  vigor ious 
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enforcement  of  the  antitrust  laws,  Title  II  would  permit  civil 
investigative  demands  to  be  served  on  natural  persons  who  may  be 
in  possession  of  relevant  information  prior  to  the  commission  of 
an  unlawful  act.   Furthermore,  oral  testimony  and  written 
interrogatoriescould  be  demanded  in  addition  to  documentary 
material . 

I  strongly  support  these  amendments  with  the  following 
suggestions.   As  written.  Section  201(g)  of  the  Act  which  amends 
Section  3  of  the  Civil  Process  Act  appears  to  apply  only  to 
legal  entities  rather  than  natural  persons  in  that  it  permits 
"persons  having  actual  knowledge"  of  the  information  sought  to 
respond  to  requests  for  documentary  material  and  written 
interrogatories  instead  of  requiring  the  person  served  with  the 
civil  investigative  demand  to  respond.   I  doubt  this  result  was 
intended  by  the  drafters  of  this  section,  and  I  suggest  that 
language  be  added  to  insure  that  the  natural  person  served  with 
the  demand  be  required  to  certify  the  response  thereto. 

In  addition,  Section  201 (k) (1)  of  the  Act  states  that  the 
antitrust  investigator   "may"  exclude  the  public  from  the  place 
where  oral  testimony  is  given.   I  believe  the  public  must  be 
excluded  from  these  proceedings.   While  expanded  investigatory 
powers  are  necessary  to  effective  enforcement  of  our  antitrust 
laws,  the  civil  liberties  of  those  subject  to  process  must  be 
carefully  guarded. 

Title  III  would  amend  the  FTC  Act  to  increase  civil 
penalties   for  failure  to  comply  with  FTC  orders  for  annual  or 
special  reports  or  subpoenas.   It  would  also  restrict  judicial 
orders  to  stay  the  accumulation  of  these  penalties.    We  support 
these  provisions.   After  all,  it  is  quite  clear  that  a  penalty 
scheme  devised  in  1914  has  few,  if  any,  teeth  left  by  1975. 

Title  IV  of  the  Act  authorizes  state  attorneys  general  to  bring 
class  action-type  suits  to  recover  damages  sustained  by  residents 
resulting  from  monopolistic  practices  as  parens  patriae  or  as  the 
representative  party  in  a  class  action  under  Federal  Rule  23. 

When  suit  is  brought  pursuant  to  the  parens  patriae  provision 
above,  Section  4C (b) (1)  would  seem  to  indicate  that  notice  of  the 
action  by  publication  would  be  sufficient.   Such  a  provision  may 
give  rise  to  constitutional  questions  as  to  the  adequacy  of  this  form 
of  notice  and  the  viability  of  the  opt-out  provision  which  follows. 


586 


Furthermore,  the  section  would  appear  to  authorize  state  attorneys 
general  to  disregard  state  notice  requirements  even  though  superior 
to  notice  by  publication.   This  would  hardly  be  a  desirable  result. 
I  would  suggest  that  this  section  be  redrafted  to  require  notice 
in  conformity  with  state  law. 

Section  4C(c)  greatly  simplifies  the  serious  problems  of  proof 
of  individual  damages  which  arise  in  class  actions  by  permitting 
statistical  or  sampling  methods  of  computation.   Absent  such 
a  provision,  violators  of  antitrust  laws  would  be  able  to  retain 
the  profits  derived  from  their  unlawful  conduct. 

While  the  above  section  would  appear  to  solve  problems  of 
proof.  Section  4C(a)(2)  would  appear  to  create  such  problems. 
This  section  would  authorize  state  attorneys  general  to  recover 
damages  to  the  general  economy  of  the  state  resulting  from  anti- 
competitive activity.   I  question  whether  harm  to  the  state  can 
be  measured  independently  of  harm  to  its  citizens.   Since  recovery 
for  individual  harm  is  provided  for  elsewhere,  double  recovery 
would  seem  to  be  unavoidable. 

Title  V,  Premerger  Notification,  requires  companies  of 
significant  size  to  notify  the  Department  of  Justice  and  the  FTC 
prior  to  effecting  a  merger;  establishes  a  waiting  period  during  which 
the  government  is  to  scrutinize  the  proposed  merger;  and  if  an 
action  is  instituted,  authorizes  the  government  to  seek  a  stay  of 
the  merger  pending  a  final  judgment  on  the  merits.   Title  V  is 
particularly  critical  during  a  period  of  recession  in  that  attendant 
losses  suffered  by  businesses  leave  them  predisposed  to  merger. 
These  provisions  should  eliminate  the  difficulties  which  result  from 
orders  requiring  post-merger  divestiture  by  enjoining  illegal 
mergers  before  they  are  consummated.   Additionally,  they  would 
eliminate  the  reaping  of  profits  from  an  illegal  merger  during  the 
investigatory  period.   Both  government  and  industry  would  benefit 
inasmuch  as  costly  and  time-consuming  litigation  might  well  be 
avoided. 

Title  VI,  Nolo  Contendere,  recognizes  the  need  to  facilitate 
individual  prosecution  of  antitrust  violations  as  well  as  public 
prosecution.   It  does  so  by  permitting  pleas  of  nolo  contendere 
entered  in  criminal  proceedings  to  be  used  as  prima  facie  evidence 
of  guilt  in  subsequent  civil  actions.   Such  a  provision  is  highly 
beneficial  in  that  it  would  relieve  the  plaintiff  of  the  senseless 
burden  of  proving  a  violation  which  has  already  be  admitted. 

Thank  you  again  for  the  opportunity  to  support  this  fine 
legislation.   I  hope  my  comments  have  been  helpful. 

Yours  truly. 


Rosemary  S.  Pooler, 
Executive  Director 
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on  ice  of  The  Geneial  Counsel 

June  6,  1975 


Honorable  Philip  A.  Hart 
United  States  Senate 
253  RSOB 
Washington,  Do  C.   20510 

Dear  Senator  Hart: 

Recently  I  have  had  occasion  to  review  8.1284  and  S.1637,  the 
bills  designed  to  improve  enforcement  of  the  antitrust  laws. 
I  find  the  ramifications  of  these  bills  to  be  terribly 
importanto   Therefore,  I  am  taking  the  liberty  of  writing  to 
you  to  express  my  organization's  support  for  this  effort. 

The  cable  television  industry  has  endured  a  sustained  assault 
from  broadcast  and  common  carrier  interests  over  the  years. 
The  results  have  been  injurious  and  have  often  resulted  in  the 
adoption  of  repressive  regulation.   Much  documentation  of  this 
has  been  submitted  to  your  Sub-committee  in  recent  hearings. 
It  seems  that  the  guardians  of  the  status  quo  do  not  move 
aside  graciously  when  competition  from  a  new  industry  is 
perceived.   We  view  much  of  this  conduct  as  questionable 
anti-competitive  activity,  perhaps  falling  within  the  purview 
of  the  antitrust  laws.   As  you  know,  both  government  and  private 
enforcement  of  the  antitrust  laws  is  often  cxmbersome  and 
expensive.   It  is  thus  a  remedy  which  is  of  limited  immediate 
value  to  our  struggling  industry.   For  this  reason,  anything 
that  can  be  done  to  strengthen  and  streamline  the  application 
of  the  antitrust  laws  would  indeed  be  welcome.   We  read  this 
intent  into  S.1284  and  S.1637,  and  we,  therefore,  support  your 
efforts  and  urge  prompt  action  on  these  bills. 

If  I  can  be  of  any  aid  to  you  in  this  effort,  please  do  not 
hesitate  to  call  upon  me. 

Sincerely, 

Stuart  F„  Feldstein 
Vice  President 
Legal/Government  Relations 
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June    5,    1975 


Honorable  Philip  A.  Hart  ' 

Chairman  .     vV^ 

Antitrust  and  Monopoly  Subcommittee  ^  r'   '^^ 

United  States  Senate  ','^  f  ^  '^ 

Washington,  D.  C.  /  '   G?' 

Dear  Mr.  Chairman: 

On  behalf  of  the  members  of  this  association,  I  wish 
to  express  our  strong  support  for  S.  1136  and  S.  449, 
increasing  appropriations  for  the  Antitrust  Division  of 
the  Department  of  Justice  and  the  Federal  Trade  Commission. 

Effective,  fair  enforcement  of  the  antitrust  laws  is 
essential  to  the  survival  of  the  small  and  medium-size 
independent  businesses. 

Vigorous  antitrust  enforcement  ensuring  a  free  and 
open  competitive  enterprise  system  will  be  a  bulwark  against 
the  artificial  pressures  of  inflation. 

Best  wishes. 

Sincerely, 

Donald  A.  Randall 
DAR:ok 
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A  merger  of  ttie  Independent  Garage  Owners  at  America  (IGOA)  and  ttie  Auto  Body  Association  of  America  (ABAA) 
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LAW    OFFICES    OF 


612    SCUTH    FLOWER    STREET,   SUITE    12SO 

LOS  ANGELES,  CALIFORNIA    900I7 

TELEPHONE   I2I3I    680-2694 


May  13,  1975 


Senator  Philip  A.  Hart 
United  States  Senate 
Chairman,  Subcommittee  on 

Antitrust  and  Monopoly 
Washington,  D.  C.   20510 

My  dear  Senator  Hart: 

As  set  out  with  more  specificity  below,  I  strongly 
support  "The  Antitrust  Improvement  Act  of  1975"  and  commend 
your  continuing  efforts  to  strengthen  the  antitrust  laws 
and  improve  the  ability  to  enforce  them  effectively.   There 
are  five  provisions  in  the  bill  which  require  specific  dis- 
cussion because  of  their  peculiar  importance  and  the  contro- 
versy which  they  have  aroused, 

A.   Article  II  -  Civil  Process  Act 

Although  I  am  confident  that  the  members  of  the 
antitrust  defense  bar  will  vigorously  protest  the  broadened 
investigatory  powers  accorded  the  Attorney  General  under 
Article  II,  it  is  those  same  lawyers  (and  the  corporate 
clients  they  represent)  who  are  frequently  the  most  vociferous 
critics  of  the  Antitrust  Division,  which  they  contend  brings 
cases  that  were  not  thoroughly  investigated  or  in  which  the 
Department  of  Justice  was  not  sufficiently  imbued  with  the 
industry  background  and  knowledge.   An  example  of  this  rhetoric 
occurred  recently  with  AT&T  charges  against  the  Department 
of  Justice.   Article  II  will  permit  the  Antitrust  Division 
to  make  informed  judgments  based  on  sound  statistical,  his- 
torical and  conduct  data.   It  is  indefensible  to  require 
the  Antitrust  Division  to  bring  the  most  important  cases 
in  our  judicial  system,  affecting  vital  aspects  of  our  lives, 
with  less  than  complete  information. 

The  Ninth  Circuit's  decision  in  United  States  v. 


Union  Oil  Co.  of  California,  343  F.2d  29  (9th  Cir. ,  1965), 
which  largely  emasculated  the  efficacy  of  the  CID,  is  both 
bad  law  and  poor  policy  because  it  deprives  the  government 
of  a  factually  sound  basis  upon  which  to  proceed.   Under  your 
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proposal,  the  problems  which  the  Antitrust  Division  normally 
now  experiences  in  trying  to  conduct  a  civil  investigation 
would  be  eliminated.   One  direct  result,  hopefully,  will  be 
to  permit  the  Justice  Department  to  spend  more  time  on  impor- 
tant civil  cases  rather  than  on  nit-picking  economically  ir- 
relevant criminal  cases  which  do  little  more  than  compile  an 
impressive  statistical  record.   The  sort  of  broadened  prefiling 
investigation  the  Act  envisions  will  permit  much  more  meaning- 
ful and  prompt  antitrust  enforcement  in  the  civil  area  where 
it  has  been  lacking  in  recent  years. 

B.   Title  IV  -  The  Pariens  Patriae  Section 

Having  argued  the  State  of  Hawaii  pariens  patriae 
case  before  the  Supreme  Court  (Hawaii  v.  Standard  Oil  Co., 
405  U.S.  251  (1972)),  I  need  not  establish  any  further  cre- 
dentials with  respect  to  the  concept  of  pariens  patriae. 
Nonetheless,  I  think  that  the  present  bill  presents  problems 
in  two  significant  respects.   To  begin  with,  it  would  permit 
the  Attorney  General  of  any  state  to  bring,  as  pariens  patriae, 
any  action  with  respect  to  damages  sustained  by  persons  within 
the  state.   The  essential  notion  of  pariens  patriae  (or,  in 
the  alternative,  the  state  acting  as  a  class  representative) 
is  to  secure  restitution  for  and  on  behalf  of  people  whose 
claims  were  individually  so  small  and  dispersed  that  there 
would  be  no  effective  remedy  in  the  absence  of  a  State  Attor- 
ney General  "class  representative"  suit,  either  in  the  form 
of  a  Rule  23  action,  which  is  ridiculously  cumbersome,  or, 
more  simply,  the  pariens  patriae  approach  that  was  rejected 
by  the  Court  in  the  Hawaii  case.   Yet,  the  bill  would  permit 
the  State  Attorney  General,  or  perhaps  even  mandate  him,  to 
institute  not  only  such  consumer-type  actions  (which  are 
sufficiently  small  individually  such  that  no  victim  would 
have  the  incentive  or  motivation  to  independently  sue)  but 
also  claims  on  behalf  of  very  substantial  corporate  and  busi- 
ness entities,  as  pariens  patriae.   In  short,  the  bill  needs 
a  limitation  confining  its  sphere  essentially  to  consumer 
actions  or  claims  where  individual  damages  are  de  minimis. 

Second,  I  think  the  bill  runs  into  serious  constitu- 
tional and  practical  difficulties  by  mandating  the  Attorney 
General  of  the  United  States  to  bring  an  action  for  and  on 
behalf  of  a  recalcitrant  State  Attorney  General  who  fails  to 
do  so.   For  the  political  processes  to  work  correctly,  the 
reluctant  State  Attorney  General  should,  in  my  view,  answer 
to  the  Governor  (in  the  case  of  appointed  State  Attorneys 
General)  or  to  his  or  her  electorate  (in  the  case  of  elected 
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State  Attorneys  General) .   It  seems  awkward  and  ineffective 
to  allow,  by  design  or  default,  the  Attorney  General  of  the 
United  States  to  become  responsible  for  a  law  enforcement 
activity  that  properly  belongs  to  the  State. 

There  has  been  some  criticism  levied  at  Title  IV, 
Section  4(C) (2),  with  respect  to  recovery  of  "damages  to  the 
general  economy"  of  the  state  or  political  subdivision.   That 
was,  of  course,  the  theory  on  which  the  Hawaii  case  was  sub- 
mitted to  the  Supreme  Court.   There,  we  made  the  argument 
that  the  economy  was  deemed  damages  by  an  amount  that  could 
be  measured,  at  least  in  part  and  perhaps  exclusively,  by 
reference  to  the  overcharge  to  the  consumers  in  the  State 
as  a  whole.   This  is  particularly  applicable  in  a  case  like 
Hawaii  v.  Standard  Oil,  where  the  oil  companies  were  essen- 
tially  non-residents  who  would  withdraw  the  excess  revenues 
or  profits  from  the  state,  thereby  depriving  the  economy  of 
revenues  which  presumably  would  otherwise  have  been  diverted 
to  more  local  activities.   There  is,  in  my  view,  no  conceptual 
or  practical  difficulty  in  administering  this  section.   More- 
over, the  clause  precluding  duplicative  damages  obviates  any 
serious  concern  that  might  otherwise  exist. 

C.   Title  VI  -  Nolo  Contendere  Pleas 

Section  5(a)  of  the  Clayton  Act  (15  U.S.C.A.  §16 (a)) 
is  today  totally  outmoded.   At  the  time  it  was  adopted  in 
1914,  it  was  an  advancement  in  the  state  of  the  law  and  con- 
stituted a  benefit  to  plaintiffs  because  traditional  common 
law  notions  of  collateral  estoppel  still  required  mutuality, 
which  was  absent  in  a  subsequent  private  treble  damage  action 
previously  tried  between  the  United  States  as  plaintiff  and 
an  antitrust  defendant.   Today,  however,  in  my  view,  the  opera- 
tion of  Section  5(a)  of  the  Clayton  Act  is  an  inhibition  to 
private  plaintiffs  and  has  been  construed  in  a  niggardly 
fashion  by  the  Courts,  actually  restricting  use  of  the  modern 
doctrine  of  collateral  estoppel  which  has  abandoned  the  mu- 
tuality requirement.   Blonder-Tongue  Laboratories,  Inc.  v. 
University  of  Illinois  Foundation,  402  U.S.  313  (1971)  ,  and 
its  progeny.   This  is  vividly  illustrated  by  the  very  recent 
decision  of  District  Judge  Harry  Praegerson  of  the  Central 
District  of  California  in  William  R.  McCook  v.  Standard  Oil 
of  California,  1975  Trade  Cases  1160,188  (C.  D.  Cal.,  1975), 
and,  of  course,  the  Ninth  Circuit's  earlier  decision  in 
Richfield  Oil  Corp.  v.  Karseal  Corp.,  271  F.2d  709  (9th  Cir. , 
1959)  . 
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Today,  the  wave  toward  adoption  of  liberal  collateral 
estoppel  rules  would  give  a  conclusive  effect  to  a  prior  Gov- 
ernment victory  in  the  absence  of  Section  5(a)  of  the  Clayton 
Act.   So  frankly,  if  I  could  have  my  way,  I  would  like  to  see 
Congress  adopt  a  statute  which  comports  with  common  law  develop- 
ments, rather  than  one  which,  as  now  construed  by  the  Courts, 
retards  the  use  which  can  be  made  of  a  Government  victory. 
In  short,  I  would  prefer  to  have  a  statute  which  provides 
that  common  law  principles  of  collateral  estoppel,  as  applied 
and  understood  by  today's  federal  judiciary,  will  govern  sub- 
sequent damage  actions  based  on  Government  cases. 

Frankly,  the  prima  facie  benefit  of  the  present  law 
has  not  proven  to  be  of  significant  value  in  private  cases. 
The  effect  of  the  statute  is  to  get  a  one  sentence  instruction 
from  the  judge.   The  trial  goes  on  really  without  any  signifi- 
cant change,  normally  taking  up  as  much  judicial  time  and  re- 
sources as  would  be  the  case  without  Section  5(a)  in  its  pre- 
sent form.   I  do  not  believe  that  the  proposed  amendment  would 
significantly  benefit  private  plaintiffs,  because  it  would 
operate  in  much  the  same  restrictive  way. 

What  would  be  of  real  benefit  to  both  the  Courts 
and  to  private  plaintiffs  in  these  circumstances  is  not  the 
use  of  a  prima  facie  concept,  but  rather  the  exposure  of  the 
evidence  upon  which  the  Government's  criminal  case  was  based 
and  which  is  suppressed  solely  by  reason  of  the  nolo  contendere 
plea. 

Accordingly,  I  submit  that  the  concept  which  you 
seek  to  advance  by  this  provision  would  be  better  facilitated 
by  a  statutory  mandate  saying  that  before  a  judge  in  a  particu- 
lar case  may  accept  a  nolo  contendere  plea,  the  Government 
would  be  required  to  file  a  detailed  statement  of  the  evidence 
upon  which  the  indictment  was  based.   The  reason  for  Grand  Jury 
secrecy  is  ended  when  the  nolo  plea  is  accepted.   So,  as  a 
condition  to  the  entry  of  a  nolo  plea,  there  should  be  a  man- 
date requiring  the  Government  to  disclose  in  detail  the  evi- 
dentiary facts,  setting  out  the  key  documents  and  by  whom 
they  were  produced,  the  key  Grand  Jury  testimony  and  by  whom 
given,  so  that  private  plaintiffs  may,  with  a  minimum  of  dif- 
ficulty, and  district  judges,  with  a  minimum  of  judicial  time, 
get  on  with  the  task  of  preparing  and  trying  or  settling  sub- 
sequent treble  damage  actions. 

There  is  no  legitimate  basis  upon  which,  in  my  view, 
the  Department  of  Justice  could  oppose  this  type  of  provision. 
If  a  defendant  is  settling  a  Government  criminal  case  only  in 
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the  hope  that  it  can  "jackass"  indefinitely,  by  the  usual 
games  and  tricks  the  Courts  permit  it  to  play,  subsequent 
treble  damage  actions  because  all  of  the  evidence  adduced 
via  Grand  Jury  has  been  suppressed,  then  there  is,  in  my 
view,  adequate  reason  for  rejecting  that  nolo  plea  and  forc- 
ing the  case  to  trial.   There  is  a  clear  lack  of  morality  and 
a  pragmatic  hiatus  in  the  present  law.   A  defendant  should  not 
be  able  to  have  its  cake  and  eat  it  too.   One  enlightened 
Court  in  Phoenix  has  recently  required,  as  a  condition  of 
accepting  a  nolo  plea,  that  the  defendants  turn  over  all  of 
the  documents  the  treble  damage  plaintiffs  were  seeking  and 
which  the  defendants  were  vigorously  and  steadfastly  declining 
to  produce.   This  is  all  too  rare  a  case  of  innovative  judi- 
cial management  of  litigation. 

The  Antitrust  Division's  myopic  interest  in  lighten- 
ing its  case  load  and  settling  its  case  does  not  reflect  ade- 
quate concern  with  the  burdens  of  the  Courts  in  disposing  ex- 
peditiously of  subsequent  treble  damage  litigation.   By  accept- 
ing a  nolo  plea  without  disclosure  of  the  underlying  evidence, 
the  burden  is  merely  shifted  from  the  criminal  court  to  the 
civil  court,  and  no  facilitation  of  resolution  of  the  private 
case  is  effectuated. 

D.   Title  VII  -  Miscellaneous 

With  respect  to  Title  VII,  there  are  two  provisions 
on  which  I  would  like  to  comment  -  the  "affecting  commerce" 
provision.  Section  701,  and  the  "foreign  actions"  provision, 
Section  22.   I  strongly  favor  Section  701  in  the  belief  that 
it  will  nullify  the  Supreme  Court's  recent  decision  in  Gulf 
Oil  Corp.  V.  Copp.  Paving  Co.,  Inc.,  1974-2  Trade  Cases 
1175,402  (1974).   The  "foreign  actions"  provision,  which  ap- 
pears to  be  an  amendment  to  the  Clayton  Act,  is  excellent 
and  should  be  enacted.   We  have  experienced  considerable 
frustration  dealing  with  foreign  corporations.   To  begin 
with,  I  think  an  atrocious  situation  exists  today  where 
American  Courts,  in  cases  brought  by  injured  American  com- 
panies against  huge  foreign  conglomerates  who  operate  here 
through  relatively  insignificant  subsidiaries,  insulate  the 
foreign  parents  on  "venue"  grounds.   See,  e.g.,  O.S.C.  Corp. 
V.  Toshiba  America,  Inc.,  1974  Trade  Cases  11974,917  (9th  Cir., 
1974) .   Rulings  such  as  Toshiba  are  not  uncommon  and  are  a 
total  sham.   Such  insulation  from  the  antitrust  laws  is  con- 
trary to  the  spirit  expressed  by  the  Supreme  Court  in  United 
States  V.  Scophony  Corp.  of  America,  333  U.S.  795  (1948) ,  and 
Congressional  intent  evidenced  by  liberalization  of  venue  re- 
quirements in  Section  12  of  the  Clayton  Act.   Section  12  of 
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the  Clayton  Act  ought  to  be  amended  to  provide  that  any  foreign 
company  which,  through  a  wholly-owned  subsidiary,  transacts 
business  in  the  United  States  is  subject  to  the  antitrust  jur- 
isdiction of  our  Courts. 

E.   Private  Right  of  Divestiture  and  Attorney's 
Fees 

There  are  two  additional  areas,  not  mentioned  in  your 
bill,  that  need  clarification  in  light  of  recent  decisions. 
We  are  enclosing  a  copy  of  the  Ninth  Circuit's  opinion  in  Inter- 
national Telephone  &  Telegraph  Corp.  v.  General  Telephone  and 
Electronics  Corp. ,  handed  down  on  April  25,  1975.   Based  on 
an  apparent  lack  of  Congressional  history  with  respect  to  the 
availability  of  divestiture  to  private  plaintiffs,  the  Ninth 
Circuit  deprived  private  plaintiffs  of  that  remedy.   This  is 
wrong.   Judge  Real,  in  his  decision,  Calnetics  Corp.  v.  Volks- 
wagen of  America,  348  F.Supp.  606  (CD.  Cal.,  1972),  which  is 
also  now  on  appeal  in  the  Ninth  Circuit,  said  that  in  an  economy 
as  vast  as  ours,  with  as  many  diverse  antitrust  activities  that 
must  be  monitored  and  enforced,  it  is  not  possible  for  the 
Government  to  bring  every  case  which  ought  to  be  brought,  and, 
as  a  result,  considerable  harm  can  be  done,  particularly  in 
smaller  industries  where  the  overall  economic  impact  may  not 
warrant  Government  intervention,  if  illegal  acquisitions  can- 
not be  reached  by  private  parties.   This  is  antithetical  to 
the  notions  repeatedly  expressed  by  the  Supreme  Court  that 
private  cases  serve  a  vital  function,  are  in  the  public  in- 
terest, and  that  private  plaintiffs  should  be  encouraged  to 
be  private  attorneys  general.   Zenith  Radio  Corp.  v.  Hazeltine 
Research,  Inc.,  401  U.S.  321  (1971),  and  Perma-Life  Mufflers, 
Inc.  V.  International  Parts  Corp.,  392  U.S.  134  (1968).   I 
strongly  urge  Congress  to  make  the  remedy  of  divestiture  avail- 
able to  private  parties. 

On  May  12,  1975,  the  Supreme  Court  held,  in  Alyeska 
Pipeline  v.  The  Wilderness  Society,  that  "private  attorneys 
general"  were  not  entitled  to  attorney's  fees  in  equity  cases 
in  the  absence  of  an  act  of  Congress.   This,  too,  seems  more 
related  to  limiting  litigation  than  encouraging  public  interest 
law  enforcement  and  appears  to  overrule  a  1973  case  on  which 
the  Ninth  Circuit,  in  the  enclosed  ITT  opinion,  affirmed  an 
award  of  fees  to  an  antitrust  equity  plaintiff. 

Frequently,  an  invidious  antitrust  violation  has  not 
yet  caused  sufficient  impact  to  justify  a  damage  award,  but 
defendant's  proposed  conduct  is  sufficiently  pernicious  to 
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justify  an  injunction.   In  such  circumstances,  enormous  public 
good  can  be  done  when  a  private  plaintiff  steps  forward  to  en- 
join the  activity,  and,  under  the  "private  attorney  general" 
notion,  there  is  no  reason  why,  in  those  instances,  the  plain- 
tiff ought  not  to  be  reimbursed  by  an  attorney's  fee.   On 
practical  and  moral  grounds,  it  seems  to  me  that  an  attorney's 
fee  in  equitable  antitrust  cases  should  be  expressly  authorized 
by  Congress. 

If  you  wish  further  elaboration  of  my  views,  or  a 
personal  appearance  to  testify  before  the  Committee  and  express 
the  foregoing  views,  I  will  be  happy  to  do  so. 


Very  truly  ypurs, 


MAXWELL  M.  BLECHER 


MMB:tt 
End. 
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Senator  Philip  A.  Hart 
United  States  Senate 
Chairman,  Subcommittee  on 

Antitrust  and  Monopoly 
Washington,  D.  C.   20510 

My  dear  Senator  Hart: 

This  will  respond  to  Bernie  Nash's  note  of  May  12, 
1975  enclosing  a  copy  of  Senator  Bayh's  proposed  amendments 
to  the  Sherman  Act. 

Despite  its  imperfections  (on  which  I  shall  comment) 
my  reaction  is  HURRAH! 

Some  years  ago,  I  wrote  a  law  review  for  George 
Washington  University  on  Section  2  of  the  Sherman  Act  -  a  copy 
of  which  is  enclosed.   Since  then,  I  have  actively  prosecuted 
many  Sherman  2  cases  -  and  actively  followed  both  the  case  law 
and  literature  in  the  field.   Whereas  Sherman  2  could  have  been 
a  really  effective  means  of  preventing  against  the  abuse  of 
power  and  permitting  recovery  to  those  injured  by  purposefully 
anticompetitive  conduct,  it  has  turned  into  a  quagmire  of  tech- 
nical "niceties"  normally  resulting  in  findings  of  no  violation 
based  on  "relevant  [whatever  that  means]  market"  and  "dangerous 
probability  of  achieving  monopoly  power." 

At  last,  a  statute  aimed  PURELY  at  the  use  of  invi- 
dious or  predatory  or  purposeful  anticompetitive  conduct 
uncomplicated  by  the  market  definition  which  an  imaginative 
defense  bar  and  hostile  (at  least  indifferent)  judiciary  has 
seen  fit  to  reduce  Section  2  to  a  shambles.  (Telex  v.  IBM  is 
surely  the  most  flagrant  illustration  of  frustration  in  this 
respect. ) 

Two  suggestions: 

1.   Make  sure  Section  3A  is  an  "antitrust  law" 
for  treble  damage  purposes  and  further  that  the  Attorney 
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General  may,  as  in  the  case  of  Sherman  1  and  2,  for  injunctive 
relief.   The  Department  of  Justice  will  not  -  in  its  present 
state  of  apathy  -  use  criminal  statutes  and  hence  the  statute 
will  be  used  mostly  by  private  litigants  and  secondarily  by 
the  Government  in  civil  cases. 

2.   Even  more  important  -  delete  the  words  "by 
means  that  are  criminal  or  fraudulent"  from  the  first  sentence. 
These  words  will  enable  our  defense  friends  and  a  receptive 
judiciary  to  emasculate  the  Act.   "Criminal"  means  what?   And 
"fraudulent"  raises  great  proof  (and  pleading)  problems.   Why 
not  condemn  any  "person  who  shall  engage  in  conduct  specifically 
intended  ..."   This  gets  at  the  behavior  -  not  modified,  by  its 
form  and  uninhibited  by  market  definition  and  dangerous  probabil- 
ity.  Many,  many  cases  of  purposeful  destruction  rest  on  acts 
which  in  themselves  are  legal,  e.g..  Fixed  Term  Plan  in  Telex  v. 
IBM  is  a  perfect  illustration. 

In  the  courtroom,  the  Act  with  the  phrase  "by  means 
that  are  criminal  or  fraudulent"  will  be  more  effective  -  and 
possibly  less  effective  -  than  the  present  Sherman  2  it  seeks 
to  "replace." 

For  these  reasons,  I  urge  that  "by  means  that  are  cri- 
minal or  fraudulent"  be  deleted  and  applaud  vociferously  this 
single  most  important  amendment  to  the  antitrust  laws  since  1890 . 
In  the  real  world  of  antitrust  litigation,  this  Act,  if  passed 
as  suggested,  would  produce  an  enormous  change  in  corporate  be- 
havior.  It  would,  in  my  view,  be  a  monumental  contribution  to 
the  preservation  of  our  economic  system  and  in  the  protection  of 
small  businessmen. 

Finally,  I  endorse  Section  3B  without  change  with  the 
expectation  that  it  will  be  used  relatively  infrequently  in 
"gray  area"  cases.   To  that  extent  it  provides  a  vehicle  for 
enforcement  which  otherwise  would  be  neglected. 

I  greatly  appreciate  the  opportunity  afforded  to 
comment  on  this  proposed  bill. 


Very  truly  yours, 


MAXWELL  M.  BLECHER 
MMBrra 

Enclosure 

cc:   Mr.  Charles  Bangert 
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REPORT   ON 

Puorosr.D  amcxdmlnts  to  the 
ANTITRUST  Civil  Process  Acr 

(S.  1284;  II.R.  39) 
By  The  Commillcc  on  Trade  Regulation 

INTRODUCTION 

S.  1284  and  H.R.  39  would  amend  the  Antitrust  Civil  Process  Act  to 
increase  ihc  Justice  Department's  powers  of  prc-complaint  discovery.   The 
Department  now  has  the  power  to  compel  production,  by  corporations  and 
other  business  entities  under  investigation,  of  documents  relevant  to  civil 
antitrust  violalio:'>s.  This  procedure,  involving  Civil  Investigative  Demands 
("CIDs"),  would  be  expanded  by  the  proposed  legislation  to  allow  pre- 
complaint  discovery:  (1)  against  natural  persons  as  well  as  legal  entities, 
(2)  by  N\Titten  interrogatories  and  oral  deposition  as  well  as  documents  re- 
quests, (3)  from  third  party  witnesses  as  well  as  parties  under  investigation, 
and  (4)  regarding  incipient  as  well  as  completed  violations.  Also,  the  bills 
would  allow  attorneys  in  the  Antitrust  Division  to  use  the  information  so 
obtained  in  actions,  proceedings,  or  investigations  in  which  they  appear 
other  than  the  one  for  which  the  demand  was  issued,  including  proceedings 
of  other  agencies;  and  ihey  would  allow  the  Department  to  use  CID  powers 
to  obtain  evidence  for  use  in  administrative  or  regulatory  proceedings  in 
which  it  is  participating. 

The  bills  conspicuously  omit  a  variety  of  available  protections  for  the 
persons  on  whom  the  CID  is  served  and  for  the  persons  under  investigation. 
For  example,  one  whose  deposition  is  taken  "shall  not  refuse  to  answer  any 
question,  nor  by  himself  or  through  counsel  interrupt  the  examination  by 
making  objections  or  statements  on  the  record"  [except  he  may  refuse  to 
answer  on  grounds  of  privilege  or  self-incrimination) ;  and  the  person  under 
investigation  is  entitled  to  no  notice  of  depositions  of  third  party  witnesses 
and  has  no  right  to  appear  and  cross-examine  such  witnesses  —  even  though 
the  testimony  so  obtained  may  later  be  used  before  a  wholly  different 
agency  on  a  wholly  different  matter. 


Federal  Legislation  Report  No.  75-3  (June  20,  1975). 
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The  Commiltcc  supj>or(s  tlic  view  lh.it  llic  Antitrust  Division  should 
have  rcason;iblc  j<  cess  to  the  f.icts  necessary  for  proper  antitrust  cnfoicc- 
incnt.  It  believes  tlut  the  Division  sliuulcJ  (and  therefore  must  liavc  the 
necessary'  powers  to)  investigate  |)rior  to  suit  the  facts  underlying  a  vio- 
lation; indeed  it  believes  that  sufficiently  full  and  careful  prc-complaint 
investigation  may  often  result  in  a  decision  not  to  sue. 

To  advance  these  ends,  the  Committee  supports  an  extension  of  the 
Antitrust  Civil  Process  Act  to  allow  investigation  of  mergers  prior  to 
their  consummation;  it  supports  extension  of  the  CID  powers  to  natural 
persons  under  investigation  if  important  Constitutional  and  other  per- 
sonal protections,  det.iiled  below,  arc  extended,  and  it  supports  the  De- 
partment's power  to  obtain  written  interrogatories  ancillary  to  a  docu- 
ment request  from  persons  under  investigation. 

However,  tlic  Committee  believes  that  the  CID  power  should  have 
limits.  There  is  a  point  beyond  which,  in  our  view,  the  usefulness  to  the 
Government  of  this  aid  in  antitrust  enforcement  is  minimal;  the  necessars* 
facts  can  be  learned  in  other  and  better  ways,  and  the  opportunity  for 
abuse  of  personal  and  company  rights  is  great  and  is  not  outweighed  by 
a  proper  Governmental  purpose.  Thus,  the  Committee  opposes  the  use  of 
the  CID  power  to  obtain  oral  testimony  from  third  party  witnesses,  and 
most  members  of  the  Committee  would  not  support  extension  of  the 
CID  powers  to  oral  testimony  even  of  companies  under  investigation. 
The  Committee  opposes  the  extension  of  the  CID  power  to  aid  in  ex- 
ploring the  amorphous  realm  of  acts  that  "may  lead  to  any  antitrust 
violation"  —  a  grant  of  authority'  we  believe  more  nearly  suited  to  inves- 
tigative, and  regulatory  agencies  than  to  enforcement  bodies.  .And  the 
Committee  likewise  opposes  an  expansive  use  of  the  CID  power  for  the 
purpose  of  getting  evidence  in  Federal  administrative  or  regulatory  pro- 
ceedings. 

Within  these  outer  limits,  the  members  of  the  Committee  have  differ- 
ing views  on  the  appropriate  scope  of  a  revised  Civil  Process  Act  — 
whether,  for  example,  written  interrogatories  not  ancillary  to  a  docu- 
ment request  are  reasonably  necessary  and  should  be  authorized;  whether 
CID  discovery  against  third  party  witnesses  should  be  permitted,  and 
v/hcther  discovery  so  obtained  should  be  available  for  use  before  other 
agencies.  Some  members  of  the  Committee  approach  such  increased 
powers  of  the  Department  with  skepticism:  cite  the  experience  of  Water- 
gate in  expressing  fears  of  bureaucratic  abuses,  and  feel  that  the  Attorney 
General  and  .Assistant  Attorney  General  have  not  showrj  that  such  poten- 
tially far-reaching  prc-complaint  discovery  is  needed.  Other  members  of 
the  Committee  expect  discovery  to  be  conducted  and  used  in  good  faith 
for  authorized  purposes,  and  believe  that  the  Department  of  Justice 
should  have  ail  reasonable  powers  to  investigate,  and  confirm  or  contro-  • 
▼ert,  the  existence  rf  suspected  violations. 
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The  Cominitlcc  stronj^ly  urges  thai,  if  new  powers  of  tlic  Ujm-  proposed 
arc  to  be  lcrislitt-(l,  iinporiant  Conslilulioiial  and  personal  protections  nui\t 
be  extended  to  the  persons  from  wiiom  discovery  is  soutjhl  and  the  persons 
under  investigation. 

HISTORY 

Prior  to  the  enactment  of  the  antitrust  Civil  Process  Act  in  1962,     the 
Justice  Department  had  four  possible  methods  of  obtaining  information  on 
which  to  base  a  civil  antitrust  suit:    volunlarv-  couperalion.     crand  jury  in- 
vestigation,^ the  pre-complaint  investigatory  powers  of  the  ledcral  Trade 
Commission,  on  request  of  the  Attorney  General,     and  the  briui:in-  of  suit 
and  then  using  the  discovery  provisions  of  the  Federal  Rules  of  Civil  Proce- 
dure.* The  present  Antitrust  Civil  Process  Act  can  be  traced  back  to  the 
1955  report  of  liie  Attorney  Gencial's  National  Comndilcc  lo  biudy  ihc 
Antitrust  Laws,  which  fovmd  the  alcove  methods  inadequate  ond  endorsed 
a  grant  to  tlie  Department  of  Justice  of  Greater  investigative  authority  in 
civil  antitrust  matters  through  the  vehicle  of  the  Civil  Investigative  Demand 
(CID).'  The  Supreme  Court  gave  further  impetus  to  this  proposal  when  it 
held  in  United  States  v.  Procter  &  Gamble'^  that  the  Justice  Department's 
proceeding  by  way  of  grand  jury  investigation  in  instances  in  which  it  had 
no  intent  to  bring  a  criminal  suit  constituted  an  abuse  of  process. 

Bills  to  grant  pre-complaint  discovery  powers  were  introduced  in  the 
84th  through  87th  Congresses,'  and,  in  1962,  after  extensive  hcarincs, 
the  Antitrust  Civil  Process  Act  was  passed  in  a  form  closely  follo\\'ing 
the  recommendations  of  the  1955  Attorney  General's  Committee's  report. 

In  its  present  form,  the  statute  gives  the  Antitrust  Division  the  power 
to  compel  a  prospective  civil  defendant  (other  than  a  natural  person)     to 
produce  documents  at  the  investigative  stage  of  a  proceeding  before  a 
complaint  has  been  filed.  The  demand  must  state  the  nature  of  the  con- 
duct constituting  the  alieiied  violation  and  must  describe  the  documents 
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to  be  produced  with  sufficient  particularity  to  identify  them  fairly.      The 
demand  may  not  seek  privileged  documents,  nor  may  it  contain  that 
which  would  be  considered  unreasonable  if  contained  in  an  antitrust 
grand  jury  subpoena."   Examination  of  the  documents  produced  in  re- 
sponse to  the  CID  is  restricted  to  the  Department  of  Justice,      and  the 
original  documents  are  to  be  returned  on  request  if  no  case  or  proceed- 
ing arising  from  the  investigation  has  been  instituted  within  a  reasonable 
time.*'  The  Act  provides  for  enforcement  of  the  demand  by  the  Depart- 
ment*'' and  for  the  testing  of  its  sufficiency  in  the  federal  district  court 
by  the  company  served. 

The  constitutionality  of  the  Act  under  the  Fourth  Amendment's  pro- 
hibition against  unreasonable  search  and  seizure  was  upheld  in  Petition  of^ 
Cold  Bond  Stamp  Company. 
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Kuitlid    iiivcsti-.iiivt.    |M...-    s  wtu    ^  •.'.;l!t  by  lie  l)i|).iriMiciU  in  197  1 
when,  ill  response  to  iIk-  I'k  sMcnl's  .cilj  inlLilioti  message  to  Congress  urg- 
inir  a  "rclvirn  to  ih.c  \iiM)i(.;>  i.  :rK>rt'.i.v.!U  ul  the  .miitrust  l;i\\s"  ns  one 
means  of  incie.tsin!^  prctlu^  I  i*.  :i\  .uri  •  oiit.iinin;.;  :>riecs,      ;i  lii;»;»rtisan  bill 
(ll.R.  1  399-)  ^^  Ji  iiilri'i!,;  i  .1  iiv  il:i.  Cili.iiiinan  ol  the  Uouic  Committee  on 
the  Judiciary  and  his  Rci>'..')!i(.  .mj  tOK:.t<.q.arl,  No  hearini;s  were  held  on 
the  bill  duriii;;  the  ')Hr  I  r>  -v.m    •;  :ir.'.  il  \v.;s  rei-it!  oduced  in  the  9  llli 
Congress  as  ll.R.  1)*^.  In  .Ni    ii'  of  10'  ."•.  Ser.ators  Hart  and  Soott  included  a 
similar  but  broader  propov  •!   is  p;trt  '^f  ilnir  comp-rehensive  antitrust  im- 
provements bill,  h.  lL:.">i.'~'  ..:.don  .\;..:i  ^'1,  197  j.  Senator  Kong,  for  him- 
self and  Senators  Hart  v.r.d  Scoil,  in:r;>ilM.:rd  S.  \CkM,  a  dui>licale  of 
ll.R.  39. 

The  proposed  legislation  i.cc-ks  to  ex  "end  the  Pepartment's  civil  investi- 
gative powers  in  tlic  irnporu  n  rcspcc:^  dvlailcd  on  pjgc  1  supra. 

NEED  KOR  Till'.  LKGISLATION 

The  basic  rationale  in  supjDit  of  ii;c  bills  is  contained  in  the  Attorney 
General's  letter  of  April  4,  197-4  to  ihc  Speaker  of  the  House  accompany- 
ing the  predecessor  bill  in  the  93rd  Con'^;rcss,  H.R.  1 3992.*°  The  letter  ad- 
vises, first,  that  the  legislation  >eeks  (1)  to  correct  the  decision  in  United 
States  V.  Union  Oil  of  CaH/urnia,'^  whicli  held  that  the  Department  could 
not  issue  a  CID  to  invest i^.T.c  ?.  mcr;:;cr  -.vlMch  had  not  yet  been  consum- 
mated because  no  violation  of  law  had  occurred,  and  (2)  to  clarify  that  evi- 
dence obtained  by  a  CID  r.iiiy  be  used  in  cases  other  than  those  arising  out 
of  the  investigation  that  gave  rise  to  I'rc  CID.      However,  the  major  purpose 
of  the  legislation,  as  slated  in  the  .^tfori^.ey  General's  letter,  is  "simply  [to] 
make  available  to  the  Attorney  General  the  same  antitrust  investigatory 
powers  in  civil  investigations  liiat  he  now  has  in  criminal  investigations,  and 
provide  him  with  authority  .^.iniiiar  to  that  of  the  Federal  Trade  Commis- 
sion."^^ The  letter  also  notes  that  similar  powers  have  been  granted  to  a 
number  of  states*  Attorneys  General  in  investigating  violations. 

The  Attorney  General  criticizes  the  limitations  placed  in  the  1962  legis- 
lation as  having  "left  the  Act  far  from  meeting  essential  investigatory  needs 
of  the  Department's  Antitrust  Division;  and  he  asserts  that  "the  same 
reasons  that  supported  enactment  of  liie  Civil  Process  Act  speak  for  the 
Act's  expansion."  However,  we  noti-  t::ai  a  number  of  the  additional  pow- 
ers proposed  by  the  legislation  had  appeared  in  bills  for  the  initial  Civil 
Process  Act  and  were  dclci-jd  t;t:lorc  its  enactment. *""  This  fact,  combined 
with  the  absence  of  any  attempt  by  the  Department  to  show  that  it  needs 
the  additional  powers  proposed,  has  led  members  of  the  Committee  to 
question  whether  sufficient  need  exist!?  and  to  con.-ider  whether  the  De- 
partment should  be  required  to  show  more  clearly  how  the  existing  law 
has  proved  inadequate  and  why  the  concerns  that  led  to  deletion  from  the 
1962  bills  of  many  of  the  powers  now  sought  are  no  longer  valid. 
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ANALYSIS  or  rni.  trofosld  toulrs 

1.  Premerger  Investigation  and  Investigation 
of  Other  Incipient  Violatiuns 

II. R.  39  would  extend  the  scojje  of  pre-complaint  investigation  to  "any 
activity  which  may  lead  to  any  antitrust  violation."   S.  1284  would  further 
extend  this  provision  by  pcrmiitini,'  the  Department  to  ascertain  wliclher 
any  person  "is  about  to  engage  in  .  .  .  any  activities  which  may  lead  to  any 
antitrust  violaiion." 

Tlic  Con-jinitlcc  agrees  that  ClDs  should  be  available  to  investigate  incip- 
ient mergers.  The  CID  should  not  be  unavailable  merely  because  the  merger 
has  not  been  consummated;  indeed,  the  period  just  prior  to  consummation 
is  precisely  the  time  when  invcsugatory  powers  are  most  important."'  Ex- 
tension of  the  CID  to  premerger  investigation  would  satisfy  entirely  the 
Department's  stated  rniionale  for  extension  to  incipient  violations. 

Beyond  such  an  extension  the  Committee  opposes  the  pro\'ision  dis- 
cussed. No  case  has  been  made  for  extension  of  the  CID  powers  to  the 
vague  category  of  "any  activities  which  may  lead  to  any  antitrust  violation"; 
much  less  has  the  case  been  made  for  use  of  the  CID  to  ascertain  whether 
any  person  "is  about  to  engage  in  .  .  .  any  activities  which  may  lead  to  any 
antitrust  violation." 

While  the  merger  situation  is  the  only  circumstance  for  which  such  a 
case  has  been  made,  in  no  event  should  the  language  be  so  broad  and  indefi- 
nite as  that  contained  in  the  bills.  If  Congress  should  support  broader  dis- 
covery into  inchoate  violations  in  addition  to  mergers,  we  would  then  sug- 
gest the  following  language  of  limitation: 

"The  term  'antitrust  investigation*  means  any  inquiry  conducted 
by  any  antitrust  investigation  for  the  purpose  of  ascertaining 
whether  any  person  is  or  has  been  engaged  in  any  antitrust  viola- 
tion or  is  planning  to  perform  in  the  immediate  future  an  act  which 
if  consummated  would  violate  the  antitrust  laws.  "  (proposed  lan- 
guage underscored) 

2.  Natural  persons 

There  seems  to  us  to  be  no  reason  why  pre-complaint  discover^'  available 
against  corporations  and  other  business  entities  under  investigation  should 
not  also  be  available  against  individuals  under  investigation,  and  in  principle 
wc  support  such  an  extension.  However,  we  worry  about  the  lack  of  safe- 
guards to  protect  the  rights  of  individuals  and  we  cannot  support  the  exten- 
sion unless  safeguards  are  accorded. 

Since  wc  address,  in  this  Section  2,  only  document  requests  served  on     • 
natural  persons  under  investigation,  we  shall  limit  our  comments  in  this 
section  to  document  requests  only. 
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While  the  j)r<»|>osr{I  !cj;isI.Mi<in  pioxiilrs  for  nhjccrii'iiis  l«»  or.il  testimony 
on  grounds  of  sclf-iiicriinin.ilion  .muI  fnr  llic  iinc  of  cNljlinj;  ininmuily  pow- 
ers to  compel  sutlj  icslimony,  tiurc  .ippr.irs  lo  lie  n<i  roimlcri>;trl  for  docu- 
ment producljon.  As  then  As^isl.int  Allorncy  (icncr.il  in  i  h.iruo  ol  the 
Antitrust  Division  Mr.  Lcc  Locvin^rr  puinuil  oui  ilmin^  the  1002  hearings, 
to  require  a  natural  person  to  produce  documents  ihjl  miyhl  be  sclf- 
incriminatin:;  could  create  Constitutional  prohlrnis  if  there  arc  no  provi- 
sions for  iminiMiity,  and  there  is  some  question  v, lictlur  a  document  request 
without  testimony  would  c;rant  immunitv."'  U'e  believe  it  should  be  made 
clear  that  objection  on  the  grounds  of  self-incrimination  is  available  in  a 
demand  for  production  of  documents. 

3.  Written  interrogatories 

The  Committee  understands  that  written  interrogatories  may  often  be 
necessary'  in  aid  (jf  and  ancill.ny  to  a  document  request,  and  supports  (with 
addition  of  certain  safeguards)  extension  of  CID  powers  over  persons  under 
investigation  to  include  such  discovers-  rights. 

As  to  more  substantive  written  interrogatories,  the  Committee  expresses 
no  view.  Some  members  of  the  Committee  arc  not  convinced  that  the  De- 
partment has  a  need  for  this  pre-complaint  discovers*.  They  believe  that 
intcnogatorics  are  seldom  vcr^'  useful  for  uncovering  f?.rts  dainncing  to  the 
putative  defendant,  and  that  any  tangential  utility  is  outweighed  by  the 
large  potential  for  burden  and  chance  of  abuse.  Others  view  written  inter- 
rogatories as  a  potentially  important  prc-complaint  aid  that  ought  to  be 
available  to  the  Government  for  such  occasions  as  the  Govcrninent  should 
find  appropriate. 

If  the  principle  of  wTittcn  interrogatories  addressed  to  natural  persons  is 
supported  by  the  legislators,  we  strongly  urge  that  objection  on  the  grounds 
of  self-incrimination  expressly  be  made  available;  and  we  urge  that  the 
answering  party  (corporate  or  natural)  be  accorded  all  other  basic  protec- 
tions of  the  Jederal  Rules  of  Civil  Procedure. 

4.  Oral  testimony 

The  provision  for  the  taking  of  oral  testimony  pursuant  to  a  CID  is  prob- 
ably the  most  far  reaching  and  controversial  of  the  proposed  amendments 
to  the  Civil  Process  Act. 

Wc  would  unequivocally  oppose  this  power  without  the  addition  of  im- 
portant protections,  discussed  below.  E\en  with  such  protections,  the  large 
majority  of  the  Committee  recommends  against  such  an  extension  even  as 
to  companies  under  investigation,  on  the  grounds  that  (1)  need  has  not 
been  demonstrated;  there  has  not  been  a  showing  that  oral  evidence  is 
needed  in  determining  whether  a  civil  antitrust  complaint  should  be 
brought,  and  (2)   the  burden,   and  the  opportunities  for  harassment  and 
Other  misuse,      outweigh  possible  marginal  benefits  to  the  Government. 
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111  .irj;uini;  fur  extension  of  llic  CI  I)  powers  lo  cover  oral  testimony,  the 
I)ii...iimcnt  of  Justice  cites  the  f.ict  thnl  simihir  powers  have  been  given  in 
the  .uititrusi  fiflil  to  tlic  1  edcrnl  Trade  Commission,  lo  certain  states'  attor- 
m:V>  );cneral.  and,  thruui^li  ilic  p  and  jury  procedure,  to  the  Department 
itself  in  criminal  antitrust  nuciiinalions.  Ihc  grand  jury  analogy  seems  to 
us  innpt;  oral  testimony  is  likely  to  be  needed  in  criminal  cases,  and  the 
need  for  a  grand  jury  indii.  tmcnt  is  intended  to  be  a  protection  to  the  puta- 
tive defendant. 

The  analoj^y  to  the  Federal  Trade  Commission  is  similarly  not  helpful, 
for  the  Federal  Trade  Commission  has  important  investigative  functions, 
including  those  relating  to  qencral  economic  effects  of  acts,  practices  and 
business  structure,  while  the  Division's  responsibilities  essentially  regard 
enforcement.  The  Attorney  General's  Committee's  original  recommenda- 
tion in  1935  Slated: 

"\Vc  reject  the  proposal  for  legislation  authorizing  the  Department 
of  Justice  to  issue  the  type  of  administrative  subpoena  typically 
employed  by  regulatory  agencies.  Unlike  the  Federal  Trade  Com- 
mission, for  example,  the  Department  of  Justice  is  entrusted  only 
with  law  enforcement.  The  grant  of  subpoena  powers  suggests 
broader  regulator^'  powers,  structural  reorganization,  a  system  of 
hearing  officers  and  a  panoply  of  adminiiirativc  procedural  pro- 
tections which  the  Committee  is  not  prepared  to  recommend.  We 
would,  in  addition,  disapprove  any  subpoena  power  that  would 
permit  prosecuting  officers  in  antitrust  investigations  to  summon 
sworn  oral  testimony  by  placing  businessmen  under  oath  in  the 
absence  of  a  hearing  officer  and  like  safeguard.  Such  authority  is 
alien  to  pur  legal  tradilions,  readily  susceptible  to  grave  abuse  and, 
moreover,  seems  unnecessary." 

As  for  the  possible  abuses,  we  strongly  urge  that,  if  the  power  to  com- 
pel oral  testimony  is  favored  in  principle,  the  available  protections  be  added. 
We  are  concerned  that,  in  their  present  form: 

(1)  The  bills  allow  for  exclusion  from  the  examination  of  all  persons 
other  than  the  antitrust  investigators  conducting  the  examination, 
the  person  being  examined,  his  counsel,  the  officer  administering 
the  oath,  and  ihe  stenograpiicr.  Thus,  any  person  under  investiga- 
tion who  is  not  testifying,  and  his  counsel,  may  be  excluded. 

(2)  The  bills  provide  that,  on  good  cause  shown,  the  deponent  may 
be  limited  to  inspection  only  of  the  transcript  of  his  testimony; 
thus,  he  may  not  be  entitled  to  obtain  a  copy  of  the  transcript. 

(3)  The  bills  provide  that,  except  for  "privilege,  or  self-incrimination, 
or  other  lawful  grounds,"  the  deponent  "shall  not  refuse  to  answer 
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any   qut.\tions,   nor  by   himsrlf  or  throujjh  counsel  interrupt  the 
cxainin.ilioii  b>  inakiiii;  nhjiclions  or  statements  on  the  record." 

(4)    The  bills  provide  no  right  to  review,  correct  or  certify  testimony. 

If  the  bills  should  be  favoretl  in  i>rinciplc  by  the  members  of  the  Icgisla- 
txirc,  xvc  urge  that  ihey  be  revised  to  provide: 

(1)  All  persons  unuci  invtitig;ilion  or  their  counsel  should  receive 
reasonable  notice  of  the  examination  anil  be  entitled  to  attend  and 
cross-examine. 

(2)  The  deponent,  and  all  persons  under  investigation,  should  be  pcr- 
niiltcd  to  receive  a  coi)y  of  his  testimony. 

(3)  The  deponent  sh  >ulci  he  permitted  to  make  all  objections  permis- 
sible under  the  Federal  llules  arid  should  be  permitted  to  refuse 
to  answer  in  situations  appropriate  in  federal  practice;  and  there 
should  be  no  ban  against  statements  on  the  record. 

(4)  The  deponent  should  have  the  right  to  review,  correct  and  certify 
his  testimony. 

(5)  The  other  protections  of  the  Federal  Rules  including  particularly 
Rule  30,  should  be  available.  This  would  include  the  right  to  move 
to  terminate  or  limit  testimony  on  a  showing  that  the  examination 
is  being  conducted  in  bad  faith  or  to  annoy,  embarrass  or  oppress. 

5.  Discovery  from  witnesses 

The  proposed  power  to  compel  testimony  and  get  other  discovery  of 
persons  not  under  investigation  but  "with  information  relevant  to  a  ci\'il 
antitrust  investigation"  is  a  similarly  controversial  one.  .Analogous  language 
vfzs  contained  in  prior  versions  of  the  original  .Antitrust  Civil  Process  Act 
and  was  eliminated  at  the  suggestion  of  the  .American  Bar  .Association.  The 
thrust  of  the'  .AB.A's  objection  was  that  it  is  unfair  to  subject  one  who  is 
merely  a  witness  to  the  burdens  of  pre-complaint  discovery,  and  that  in 
general  there  is  no  need  to  increase  the  Government's  powers  in  this  regard 
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because  in  most  cases  witnesses  are  glad  to  cooperate. 

•While  a  number  of  the  members  of  the  Committee  would  grant  limited 
rights  of  prc-complaini  discovery  against  witnesses  —  particularly  if  re- 
stricted to  document  requests  and  possibly  also  to  written  interrogatories, 
a  number  of  others  agree  with  the  rationale  of  the  .\B.\.  It  is  suggested, 
however,  by  some  generally  skeptical  about  the  extension  of  CID  powers 
to  witnesses,  that  limited  discovery  against  witnesses  may  be  supportable  if 
the  Government  is  first  required  to  show  good  cause  in  the  particular  case. 
The  large  majority  of  the  Committee  opposes  extension  of  the  CID 
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|)«J\\^.•l^  l<^  alloNv  oral  testimony  from  partirs  not  uiulrr  invcstigntion.  Wr 
thitl^^  ii>'"  rolrvi'iii  f.icls  can  l.-c  learned  by  less  burdensome  means  and  vvitli- 
out  bti' I)  .'.n  CNpaiiiivc  ;;r,'i»t  of  powers. 

If  diN<-i>vcry  lri>ni  witnis.MS  should  be  allowed,  wc  urge  the  following 
substantive  protections  and  technical  chanv^es: 

(1)  'I'hc  bills  should  recjuire  that  cacli  CID  specify  whelhcr  Uic  person 
upon  whom  it  is  served  is  under  invcsligatiun  or  is  merely  a  wit- 
ness. 

(2)  All  persons  under  investii^ation  should  have  the  ris^ht  to  obtain 
copies  of  all  written  discovery,  subject  to  deletion  of  confidential 
proprietary  information  as  necessary,  and  they  shovUd  be  notified 
of  all  dcposiliop.s  of  witnesses  and  should  be  given  the  right  to  at- 
tend by  tlieir  counsel  to  cross-examine,  and  to  obtain  a  copy  of 
the  transcript  of  testimony. 

(3)  The  witness  served  with  a  CID  should  have  the  benefit  of  all  the 
protections  wc  urge  for  persons  under  investigation. 

6.  Use  of  evidence  secured  through  CID  powers  to  investigate 
violations  in  other  investigation,  proceedings  and  cases 

The  Department's  main  thrust  in  support  of  this  provision  appears  to  be 
economy;  ue.,  that  it  would  be  wasteful  to  require  the  Department  and  ad- 
ministrative agencies  to  duplicate  evidence  already  in  the  hands  of  the  De- 
partment. Wc  note  that  a  similar  but  narrower  provision  was  considered  in 
connection  with  the  original  Civil  Process  Act,  and  it  was  removed  from 
the  19G2  bill  before  its  enactment.''* 

The  Committee  approves  the  concept  that  the  Department  should  have 
the  right  to  use  documents  secured  in  one  investigation  in  a  related  investi- 
gation, proceeding  or  case.  Thus,  if  the  Department  had  obtained  documents 
from  riT  to  investigate  the  once  planned  ITT-.\BC  merger,  it  should  have 
been  free  to  use  those  documents  in  connection  with  its  participation  in 
the  FCC  proceedings  regarding  the  same  matter.  However,  a  number  of  Com- 
mittee members  fear  that,  beyond  its  application  to  such  related  proceed- 
ings, the  provision  is  a  license  to  the  Department  to  create  a  dossier  on  com- 
panies and  individuals  for  unspecified  future  use.  ^ 

There  is  concern  that  if  this  amendment  is  adopted,  the  many  carefully 
drawn  provisions  in  the  existing  law  dealing  with  confidentiality  of  evidence 
obtained  und?r  CID  powers  and  return  of  documents  when  the  investiga- 
tion is  closed  could  be  rendered  ineffective. 

If  this  amendment  is  adopted,  it  should  be  made  clear  that  the  CID  is  to 
be  used  only  for  an  authorized,  specified  purpose  (investigation  of  a  sus- 
pected civil  violation);      and  if  it  becomes  necessary  or  appropriate  to     ' 
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use-  i)k-  tliicovi  ly  so  (>l)l.tiiHil  in  ollin  proccfdini^s,  notice  of  siu  h  i'Urndcd 

use  ihtiuld  l<c  );i\in  liotli  l<»  t'lt-  pjily  from  whom  ihc  discovery  li.is    been    taken 

iuul  l!:c  |>erNon  under  iiivesii^.ition.  ^ 

7.   I'si'  of  CIP  I'Oiicr  to  cf/  ciidtiicc  for  administratiic 
and  regulalory  proceedings 

II. R.  39  i)rovicUs  llKil: 

"The  Antitrust  Division,  while  participating  in  any  Federal  admin- 
istrative or  rc^il  ilory  .i.;cncy  procccdin;;,  shall  not  employ  the 
authority  granted  by  this  Act  to  obtain  information  or  evidence 
for  use  in  such  procecdin;^  where  an  adequate  opportunity  for  dis- 
covery is  available  under  liie  rules  and  procedures  of  liic  agency 
conducting  the  procecdin-^," 

Tlic  provision  implies  thai  the  Division  may  use  its  CID  powers  to  obtain 
CN'idence  for  use  in  such  proceedings  where  there  is  no  adequate  opportunity 
for  discovery  under  the  procedures  of  the  relevant  agency.   S.  1284  would 
specifically  permit  the  Division  to  utilize  CID  powers  to  obtain  information 
for  use  in  regulatory  agency  proceedings,  and  Assistant  Attorney  General 
Kaupcr  has  endorsed  this  approach  over  that  contained  in  H.R.  39.^* 

The  Committee  opposes  this  provision.  We  believe  that  while  the  Divi- 
sion is  participating  in  proceedings  before  other  agencies  it  should  use  the 
discovery  available  under  procedures  of  the  other  agency.  While  we  of 
course  would  urge  that  the  protections  advocated  elsewhere  should  limit 
tliii  section,  too,  if  enacted,"     we  are  particularly  concerned  about  the  en- 
actment of  this  provision  in  the  context  of  the  present  form  of  the  bills. 
The  taking  of  oral  testimony  from  witnesses  for  use  in  often  broad  and  un- 
directed proceedings  of  a  legislative  sort,  having  no  relation  to  the  Justice 
Department's  own  enforcement  function,  without  the  protections  of  the 
Federal  Rules,  and  with  th.c  testifying  party  having  the  most  limited  right 
of  objection  and  basing  no  opportunity  to  defend  or  explain  his  testimony, 
provides  in  our  view  far  too  much  latitude  with  too  few  safeguards  and  too 
little  relationship  to  the  needs  of  the  Department. 


CONCLUSION 

We  believe  that  the  Department  of  Justice  should  have  the  power  to 
obt?Jn  the  facts  necessary  to  a  well-considered  determination  of  whether 
to  bring  antitrust  litigation.  To  the  extent  we  are  convinced  that  it  needs 
broader  powers  to  obtain  these  facts,  we  support  extension  of  the  Anti- 
tnist  Civil  Process  Act. 
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However,  wc  jrc  coiucrncil  with  the  ri;;lils  of  persons  and  companies 
under  investigation  or  in  possession  of  possibly  relevant  inf.jrmation.    W'e 
therefore  ut^c  against  liie  hroacieniuK  of  the  CID  powers  without  clear 
provisions  cxlenrling  ;ipi)ropriatc  protections. 


June  20,  1975 


Respectfully  submitted, 
COMMITTEE  0\  TR.\nE  RFr;LT^TION 


ELEANOR  M. 

HARLAN  BLAKE 
JOHN  A.  I)C).\0\  .\.\ 
ROBERT  M.HM  LFR 
THOMAS  V.  lIi:V.\L\N 
IiLVLCOLM  A.  ilOil  MAN 
ROBERT  N.  KAPLAN* 
LOUIS  LAULR 
BLANCHE  UVINGSTON 
MiaUELMALINA 


^C)X,  ChtiirpiTson 

J.PAULMcCRATH 
JOSEl'Il  KUSKAV 
MYRA  SCMUBIN 
RICHARD  SEXTON* 
ASA  SOKOLOW 
LAURENCE  T.  SORKIN 

PETER    D.    Standish 

D A VI D  J.  STERN 
GEORGE  WADE 


•  Richard  Sexton  concurs  in  many  of  the  points  made  in  the  Report,  but  dissents 
because  he  believes  the  bills  should  be  opposed  in  ihcir  cntirctv.  He  ar?ues  that 
the  Department  of  Justice  has  "more  than  adequate  means  for  making  pre-com- 
plaint  investigations"  and  that  there  has  been  no  shov.-ing  of  a  need  for  the  pro- 
posed "far  reaching  extensions  of  the  Federal  police  power."  He  contends  that, 
"If  the  bills  are  as  bad  as  is  suggested  by  the  Report's  many  serious-objections, 
substantive  and  constitutional,  they  should  be  straight fonvardly    di  SaiDnr nv<:^r=l     i  r. 
toto  as  a  matter  of  principle."  t-ir^j-^^vcu    xii 

Robert  N.  Kaplan  concurs  in  many  of  the  poinu  made  in  the  Report,  but  dis- 
«enu  because  he  supports  the  legislation  in  principle,  whUe  supporting  also  the 
addiuon  of  certain  satcguarci.  He  behoves  that  the  Department  ncecs  expanccd 
powers  of  pre-complajnt  discovery  so  that  it  can  sutficicnUy  and  etieaivcly  inves- 
tigate probable  violations  and  ascertain  necessary  facts  before  determining  whether 
to  bnng  suit.  Also,  he  believes  that  the  Antitrust  Division  has  proper  investigative 
funcUons  ancillary  to  its  enforcement  and  policy  responsibUitics,  for  which  powers 
of  discovery  should  be  granted. 
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FOOTNOTLS 

1.  15U.S.C.  §§13111314.  76  Stat.  548-552. 

2.  Without  the  pourr  of  cnforcrmcnt,  this  was  qcncrally  conceded  to  be  ineffec- 
tive. See  rcmarki  of  Assistant  Attorney  (»cncr.i]  Victor  R.  Hansen,  Mcarinqs  on  S.716 
and  S.  1003  before  a  Subcoinimmc  of  tiic  Senate  Coin.Tiittec  on  ilie  Judiciary,  66th 
Cong..  IslSesj.  12(1939);    lOSCong.  Rcc.  3997,  4002  (1962). 

S.   Fed.  R.  Crim.  P.  6(e)  permits  the  I")cpanment  of  Justice  to  use  in  a  ci\il  action 
oidcncc  it  obtains  in  a  grand  jur>'  imcsti^iition. 

4.  Section  G(c)  of  the  Federal  Trade  Commission  .\ct  provides  that,  upon  applica- 
tion of  the  Attorney  Cincral,  the  FTC  can  make  pre-ce>mplaint  in\i->ti5.itions  for  the 
Justice  Department.   38  Stat.  721  (1914),  as  amended,  15  U.S.C.  §46(e)  (1958). 

5.  For  criticlim  of  this  procedure  as  a  method  for  learning  whether  a  \ioIation 
exists,  sec  Yankwich,  "Short  Cuts"  in  Long  Cases,  13  F.R.D.  41,  67  (1952). 

6.  Report  of  the  Attorney  General's  Comm.  to  Study  the  Antitrust  Laws 
543-347  (1955). 

7.  356  U.S.  677  (1958). 

8.  Sec  H.R.  7309,  84th  Cong.,  1st  Sess.;  S.  3425,  84th  Cong.,  2nd  Sess.; 
S.  716  and  S.  1003,  86ih  Cong.,  1st  Sess.;  H.R.  4792,  86th  Cong.,  1st  Sess.: 
S.  167,  87th  Cong.,  1st  Sess.;    H.R.  6689,  87th  Cong.,  1st  Sess. 

9.  15  U.S.C.  §131 1(f). 

10.  15  U.S.C.  §1 312(b).    The  courts  however  have  given  the  Department  broad 
latitude  in  meeting  this  requirement.    Sec,  e.g..  Materia]  Handling  Institute  v. 
McLaren,  426  F.2d  90  (3:d  Cir.),  cert,  denied,  400  U.S.  826  (1970);    Lightning 
Rod  Mfgrs.  Ass'n  v.  Staal,  339  F.2d  346  (7th  Cir.  1964);    Hyster  Co.  v.  United 
Sutcs,  338  F.2d  183  (9th  Cir.  1964);    Petition  of  Gold  Bond  Stamp  Co.,  221  F. 
Supp.  391  (D.  .Minn.  1963),  aff'd  per  curiam  sub  nom.  Gold  Bond  Stamp  Co.  v. 
United  States,  325  F.2d  1018  (8th  Cir.  1964). 

11.  15  U.S.C.  §1312(c). 

12.  15  U.S.C.  §1313(c),  (d). 

IS.    15  U.S.C.  §131 3(f).    However,  it  is  customary  for  the  Department  to  ac- 
cept production  of  copies  rather  than  originals  in  the  tlrst  instance. 

14.  15  U.S.C.  §1314(a). 

15.  15  U.S.C.  §1314(g). 

i 

16.  N.  10  supra. 

17.  CCH  Trade  Reg.  Report  No.  146,  October  14,  1974. 
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18.  CcrUin  of  the  w.iy;  in  which  S,  ll.',S4  is  hroadcr  than  11. R.  39  an-  discussed 
in  Ihc  text  of  this  KciJori.    Others  nu  lud-,-  provisions,  in  S.  J2S4,  prrmiliinp  service 
of  a  CTD  on  "a  body  acting  under  color  or  authority  of  St.itc  l.iw,"  anti  on  persons 
who  "may  h.tvc  reasonable  means  of  access  to"  documents,  or  "may  reasonably  be 
able  to  secure  any  information,"  relevant  to  the  subject  matter  of  an  inxcstigatioru 

19.  Other  proposed  changes  include  authorizine  the  Department  of  Justice  to 
extend  the  period  in  wliich  persons  served  mav  judicially  content  llic  demand  (thus 
sanctioning  existing  practice),  and  requiring  certification  of  compliance  by  the  party 
producing  the  documents. 

20.  120  CONG.  RF.C.  H2670  (1974). 

21.  543  F.2d  29  (9th  Cir.  1965). 

'    22.   Cf.  Upjohn  v.  Bernstein,  19GG  Trade  Cas.  •'71,830  (D.D.C.  19G6),  in  which 
the  court  ordered  the  return  of  all  documents  produced  pursuant  to  a  CID  that 
were  alleged  to  contain  trade  secrets  except  for  a  small  croup  of  documents  that 
the  Government  had  chosen  for  use  in  a  case  in  another  district  involving  other 
comparues. 

25.   The  fact-finding  powers  granted  the  FTC  are  among  the  broadest  available 
to  any  agency  of  the  Government.    They  include  the  right  to  compel  oral  testi- 
mony.   See  15  U.S.C.  §§41-58. 

24.  The  Statutes  of  Arizona,  Connecticut,  Florida,  Hawaii,  Illinois,  Kansas, 
Louisiana,  Maine,  New  Hampshire,  New  lersey.  New  York,  North  Carolina,  Okla- 
homa, South  Carolina,  Texas,  Wisconsin  and  Puerto  Rico  are  cited  as  giving  their 
Attorneys  General  the  power  to  summons  witnesses  to  give  oral  testimony  in  anti- 
trust investigations  prior  to  initiation  of  any  suit  or  proceeding.    However,  there 
are  sigiuficant  differences  between  the  CID  bills  and  many  of  these  stale  statutes, 
and  in  any  event  we  find  no  reason  to  give  deference  to  the  existence  of  such 
statutes. 

25.  S.  167,  as  originally  submitted,  would  have  authorized  issuance  of  a  CID 
whenever  there  was  "reason  to  believe  that  [such]  person  may  be  in  possession, 
custody  or  control  of  any  documentary  material  pertinent  to  any  antitrust  investi- 
gation." It  also  would  have  permitted  the  documentary  material  produced  to  be 
used  before  any  court,  grand  jur>-  or  antitrust  agency  (defined  as  a  United  States 
agency  charged  with  administration  or  enforcement  of  any  antitrust  law)  and  the 
Congressional  Committees  on  the  Judiciary. 

26.  See  statement  of  Rep.  McCuUoch,  108  CONG.  REC.  p.  3999  (1962). 

27.  Some  members  of  the  Comnuttee  nevertheless  question  the  usefulness  of 
the  CID  procedure  for  getting  the  necessary  facts  regarding  incipient   meracrs. 
Assistant  Attorney  General  Kauper,  in  his  testimony  on  the  merger  notification 
provisions  of  S.   1284,  adnriitted  that  the  use  of  the  Civil  Process  Act  can  be  a 
slower  means  of  securing  information  than  informal  means,  and  is  subject  to 
many  procedural  delays.    Thus,  if  the  facts  can  be  secured  by  voluntary  co- 
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opciation,  a5   ihcy   often  caii   tic,  cooperation  would  be   a   preferred    method  of 
uucsligation. 

28.  Indeed  the  brr.idiJi  and  vapucncss  of  the  two  formulations  may  raise 
serious  CoMStiuitional  issues  under  the   hourili  and   Fifth  Amendments  for  both 
corporations  and  natural  jicrsons.     See  United  States  v.  Morton  Salt  Co.,  338 
U.S.  632,  C52  (193'.>),  '  It)  v.  .\mciican  Tob.icco  Co.,  26-1  U.S.  293.  306-307 
(1924).     Sec  also  Note,  ".Aniiirust  —  Congress  Knacts  Antitrust  Civil  Process  .Act," 
111   U.  Pa.  L.  Rev.   1021    (1963). 

29.  Hearings  l)efore  the  Subcommittee  on  Antitrust  and  Monopoly  of  the 
Committee  on  the  Judici.iry,  U.S.  Senaic,  87lh  Cong.,   Isi  Sess.,  Pursuant  to 
S.  Res.  52  or  S.  167,  pp.  46-47  (1961). 

30.  So.aK   fear  that  the  CID,  if  ti^e  bill  is  enacted  in  its  present  form,  could 
become  the  preferred  method  of  pre-complaint  investigation  even  where  criminal 
prosecution  is  contc.T.plated,  and  mit;ht  even  sometimes  replace  post-comp!aint 
discovery  under  the  1-cderal  Rules,  by  postponement  of  suit  until  pre-complaint 
discovery  is  completed. 

51.  Report  of  .\ttorney  General's  Nat'l  Comm.  to  Study  the  .Antitrust  Laws, 
S43,  545-546  (1955).     The  Antitrust  Dix-ision  now  challenges  this  characterization 
of  its  role,  stating  that  although  it  is  primarily  a  law  enforcement  agency,  in 
recent  years  it  has  become  one  of  the  prime  advocates  of  competition  policy. 

If  the  powers  now  sought  arc  primarily  in  aid  of  the  Department's  policy- 
ad\'Ocacj'  functions,  we  are  concerned  that  these  bills  may  be  much  more  than 
they  purport  to  be. 

52.  This  limitation  seems  to  us  to  run  counter  to  increased  judicial  concern 
regarding  the  right  to  counsel  during  the  investigative  stages  of  criminal  cases. 
See  United  States  v.  Ash,  413  U.S.  300  (1973);     United  States  v.  Wade,  388 
U.S.  218,  220,  230  (1967). 

55.   See  Hearings,  supra  n.  29. 

54.  We  have  considered  the  argument  that  the  right  of  cross-examination 
may  be  abused  by  persons  under  investigation  or  their  counsel,  who  could  so 
extend  the  depositions  that  the  investigation  could  not  be  completed  within  a 
reasonable  time.     However,  we  believe  that  the  right  of  cross-examination  is  so 
fundamental  that  it  should  not  be  withheld. 

55.  See  n.  25  supra. 

56.  See  Report  of  The  Committee  on  Federal  Legislation,  "Government 
Databanks  and  Rights  of  Individuals,"  30  The  Record  55  (1975). 

57.  This  is  the  present  interpretation  of  the  law.     E.g.,  Chattanooga  Pharma- 
ceutical Ass'n  V.  United  States  Department  of  Justice,  358  F.2d  864  (6th  Cir. 
1966);    In  re  Cleveland  Trust  Co.,  1972  Trade  Cas.  <i73,991  (.\.D.  Ohio  1969). 
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38.   Hcarinp\  before  the  Suln  oinmiltce  on  Antiim'-t  and  Monopoly  of  the  Com- 
mittee on  t!ic  Jii(Ji(.i.ir>-,  Senate  91ili  Cohk;.,  M.iy  7,   1975. 

S9.   Among  other  thii^qs,  \vc  bcHcve  it   would  be  essential  for  the  CIi>  to  state 
precisely  the  nature  of  the  in\c>ligatiun,  the  intended  use  of  the  testimony,  and  liie 
relationship  of  the  pany  served  to  the  ir^vestigation. 
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Thk  Business  Roundtablk, 
Washington,  D.C.,  July  18,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Suhcommillee  on  Anlilrust  and  Monopoly,  Judiciary  Commitlee,  Wash- 
ington, D.C. 
Dkar  Mr.  Chairman:  Enclosed  herewith  are  lists  which  relate  to  the  member- 
ship of  The  Business  Roundtable.  This  is  in  response  to  your  request  to  Arnold 
Lernian,  Esq.,  when  he  testified  on  June  0,  1975,  on  behalf  of  The  Business 
Roundtable  before  your  Sub-committee  inconncction  with  S.  1284. 

List  A  contains  the  names  of  the  members  of  the  Roundtable's  Policy  Com- 
mittee as  of  June  16,  1975;  it  includes  new  directors  elected  on  that  date.  (Our 
letterhead's  list  of  Policy  Committee  members  is  not  up-to-date  because  a  new 
letterhead  is  in  preparation)  List  B  is  a  list  of  all  the  member  companies  of  the 
Roundtable. 

Of  course,  we  have  no  objection  to  providing  you  with  these  lists.  We  think 
you  would  appreciate  knowing,  however,  that  we  have  always  treated  List  B 
with  utmost  confidentiality.  We  are  concerned  that  it  might  be  used  for  solicitation 
by  others  for  funds,  memberships  and  other  types  of  support.  Only  on  rare  oc- 
casions have  we  supplied  it  to  a  member  and  then  on  condition  that  it  be  handled 
as  confidential  and  used  only  on  business  of  the  Roundtable.  We  trust,  therefore, 
that  you  will  find  it  unnecessary  to  publish  List  B  in  the  record  of  the  hearings, 
although  we  recognize  that  the  decision  is  entirely  up  to  you. 

If  you  have  any  questions  about  either  or  both  lists,  we  would  be  glad  to  answer 
them. 

Sincerely  yours, 

John  Post, 
Executive  Director. 
[Enclosure.] 

"A"  List— June  16,  1975. 

The  Business  Roundtable 

POLICY  committee 

Chairman 

Mr.  John  D.  Harper,  Chairman,  Aluminum  Co.,  of  America,  1501  Alcoa 
Building,  Pittsburgh,  Pa.  15219. 

Cochairman 

Mr.  John  D.  deButts,  Chairman,  American  Telephone  &  Telegraph  Co., 
195  Broadway,  New  York,  N.Y.  10007. 

Cochairman 

Mr.  Howard  J.  Morgens,  Chairman,  Executive  Committee,  The  Procter  «& 
Gamble  Co.,  P.O.  Box  599,  Cincinnati,  Ohio  45201. 

Mr.  William  O.  Beers,  Chairman,  Kraftco  Corp.,  Kraftco  Court,  Glenview, 
111.  60025. 

Mr.  Frank  T.  Cary,  Chairman,  International  Business  Machines  Corp.,  Old 
Orchard  Road,  Armonk,  N.Y.  10504. 

Mr.  Alden  W.  Clausen,  President,  Bank  of  America,  Bank  of  America  Center, 
San  Francisco,  Calif.  94120. 

Mr.  E.  M.  de  Windt,  Chairman,  Eaton  Corp.,  100  Erieview  Plaza,  Cleveland, 
Ohio  44114. 

Mr.  Charles  D.  Dickey,  Jr.,  Chairman,  Scott  Paper  Co.,  Scott  Plaza,  Philadel- 
phia, Pa.  19113. 

Mr.  Edward  R.  Eberle,  Chairman,  Public  Service  Electric  &  Gas  Co.,  80  Park 
Place,  Newark,  N.J.  07101. 

Mr.  Robert  S.  Hatfield,  Chairman,  Continental  Can  Company  Inc.,  633  Third 
Avenue,  New  York,  N.Y.  10017. 

Mr.  William  A.  Hewitt,  Chairman,  Deere  &  Co.,  John  Deere  Road,  Moline, 
111.  61265. 

Mr.  Frederick  G.  Jaicks,  Chairman,  Inland  Steel  Co.,  30  West  Monroe  Street, 
Chicago,  111.  60603. 
Mr.  J.  K.  Jamieson,  Chairman,  Exxon  Corp.,   1251  Avenue  of  the  Americas, 
New  York,  N.Y.  10020. 
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Mr.  Reginald  H.  Jones,  Chairman,  General  Electric  Co.,  Fairfield,  Conn.  06431. 

Mr.    Robert    E.    Kirby,    Chairman,    Westinghouse    Electric    Corp.,    Gateway 
Center,  Pittsburgh,  Pa.  15222. 

Mr.  William  F.  LaPorte,  Chairman,  American  Home  Products  Corp.,  685  Third 
Avenue,  New  York,  N.Y.  10017. 

Mr.  Ralph  Lazarus,  Chairman,  Federated  Department  Stores,  Inc.,  222  West 
Seventh  Street,  Cincinnati,  Ohio  45202. 

Mr.  Ian  K.   MacGregor,   Chairman,  AMAX  Inc.,   Amax  Center,   Greenwich, 
Conn.  06830. 

Mr.   Robert  H.   Malott,   Chairman,   FMC  Corp.,  200  East  Randolph  Drive, 
Chicago,  111.  60601. 

Mr.  C.  Peter  McColough,  Chairman,  Xerox  Corp.,  Stamford,  Conn.  06904. 

Mr.   Louis  W.  Menk,   Chairman,   Burlington  Northern,   Inc.,    176  East  Fifth 
Street,  St.  Paul,  Minn.  55101. 

Mr.  Frank  R.  Milliken,  President,   Kennecott  Copper  Corp.,   161  East  42nd 
Street,  New  York,  N.Y.  10017. 

Mr.  Roger  Milliken,  President,  Deering  Milliken,  Inc.,  P.O.  Box  3167,  Spartan- 
burg, S.C.  29302. 

Mr.  Thomas  A.  Murphy,  Chairman,   General  Motors  Corp.,   General  Motors 
Building,  Detroit,  Mich.  48202. 

Mr.  David  Packard,  Chairman,  Hewlett-Packard  Co.,  1501  Page  Mill  Road, 
Palo  Alto,  Calif.  94303. 

Mr.    Charles  J.    Pilliod,   Jr.,    Chairman,   The   Goodyear  Tire  &   Rubber  Co., 
1144  East  Market  Street,  Akron,  Ohio  44316. 

Mr.  Irving  S.  Shapiro,  Chairman,  E.  I.  du  Pont  de  Nemours  &  Co.,  Wilmington, 
Del.  19898. 

Mr.   Mark  Shepherd,  Jr.,   Pre.sident,    Texas  Instruments  Inc.,   P.O.  Box  5475 
Dallas,  Tex.  75222. 

Mr.  J.  Stanford  Smith,   Chairman,  International  Paper  Co.,  220  East  42nd 
Street,  New  York,  N.Y.  10017. 

Mr.  Edgar  B.  Speer,  Chairman,  United  States  Steel  Corp.,  600  Grant  Street, 
Pittsburgh,  Pa.  15230. 

Mr.    George   A.   Stinson,    Chairman,   National  Steel   Corp.,    Grant  Building, 
Pittsburgh,  Pa.  15219. 

Mr.   O.   Pendleton  Thomas,   Chairman,   The  B.   F.    Goodrich  Co.   500  South 
Main  Street,  Akron,  Ohio  44318. 

Mr.  W.  Reid  Thompson,  Chairman,  Potomac  Electric  Power  Co.,  1900  Pennsyl- 
vania Avenue,  N.W.,  Washington,  D.C.  20006. 

Mr.  C.  C.  Tillinghast,  Jr.,  Chairman,  Trans  World  Airlines  Inc.,  605  Third 
Avenue,  New  York,  N.Y.  10016. 

Mr.  Lynn  A.  Townsend,  Chairman,  Chrysler  Corp.  341  Massachusetts  Avenue, 
Detroit,  Mich.  48231. 

Mr.  Rawleigh  Warner,  Jr.,  Chairman,  Mobil  Oil  Corp.,  150  East  42nd  Street, 
New  York,  N.Y.  10017. 

Mr.    F.    Perry   Wilson,    Chairman   Union   Carbide   Corp.,    270   Park   Avenue, 
New  York,  N.Y.  10017. 

Mr.  J.  Robert  Wilson,  President  Roadway  Express  Inc.,  1077  Gorge  Boulevard, 
Akron,  Ohio  44309. 

Mr.   Arthur  M.   Wood,   Chairman,   Sears,   Roebuck  and   Co.,   Sears  Tower — 
Department  702,  Chicago,  111.  60684. 

Mr.  Walter  B.  Wriston,  Chairman,  First  National  City  Corp.,  399  Park  Avenue, 
New  York,  N.Y.  10022. 

Counsel 

Mr.  Roger  M.  Blough,  White  &  Case,  14  Wall  Street,  New  York,  N.Y.  10005. 

The  Business  Roundtable 
membership  list 

"B"  List 

All i.s- Chalmers  Corp.,  1126  South  70th  Street,  Milwaukee,  Wis.  53201. 
Aluminum  Company  of  America,  Alcoa  Building,  Pittsburgh,  Pa.  15219. 
American  Can  Co.,  American  Lane,  Greenwich,  Conn.  06830. 
American  Home  Products,  685  Third  Avenue,  New  York,  N.Y.  10017. 
Amax  Inc.,  Greenwich,  Conn.  10017. 
ASARCO  Inc.,  120  Broadway,  New  York,  N.Y.  10005. 
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American  Telephone  and  Telegraph  Co.,  195  Broadway,  New  York,  N.Y.  10007 

The  Anaconda  Co.,  2.5  Broadway,  New  York,  N.Y.  10004. 

Arizona  Public  Service  Co.,  P.O.  Box  21668,  Phoenix,  Ariz.  85036. 

Arnico  Steel  Corp.,  703  Curtis  Street,  Middletown,  Ohio  45042. 

Armstrong  Cork  Co.,  Lancaster,  Pa.  17604. 

Atlantic  Richfield  Co.,  515  South  Flower  Street,  Los  Angeles,  Calif.  90071. 

Babcock  and  Wilcox,  161  East  42d  Street,  New  York,  N.Y.  10017. 

Bank  of  America,  Bank  of  America  Center,  San  Francisco,  Calif.  94120. 

The  Bendix  Corp.,  10650  Civic  Center  Drive,  Southfield,  Mich.  48075. 

Bethleham  Steel  Corp.,  701  East  Third  Street,  Bethlehem,  Pa.  18016. 

The  Boeing  Co.,  P.O.  Box  3707,  Seattle,  Wash.  98124. 

Boise  Cascade  Corp.,  P.O.  Box  200,  Boise,  Idaho  93701. 

Borg- Warner  Corp.,  200  South  Michigan  Avenue,  Chicago,  111.  60604. 

Burlington  Industries,  Inc.,  Box  21207,  Greensboro,  N.C.  27420. 

Burlington  Northern,  Inc.,  176  East  5th  Street,  St.  Paul,  Minn.  55101. 

Campbell  Soup  Co.,  Camden,  N.J.  08101. 

Carolina  Power  and  Light  Co.,  Raleigh,  N.C.  27602. 

Carrier  Corp.,  Carrier  Tower,  Syracuse,  N.Y.  13201. 

Carter  Hawlev  Hale  Stores,  Inc.,  600  South  Spring  Street,  Los  Angeles,  Calif. 
60014. 

Caterpillar  Tractor  Co.,  100  N.E.  Adams  Street,  Peoria,  111. 

Certain-Teed  Products  Corp.,  P.O.  Box  860,  Valley  Forge,  Pa.  19842. 

Champion  International  Corp.,  777  Third  Avenue,  New  York,  N.Y.  10017. 

Chase  Manhattan  Bank,  1  Chase  Manhattan  Plaza,  New  York,  N.Y.  10005. 

Chrysler  Corp.,  P.O.  Box  1919,  Detroit,  Mich.  48231. 

Cincinnati  Gas  &  Electric  Co.,  4th  &  Main  Streets,  Cincinnati,  Ohio  45201. 

Cities  Service  Co.,  P.O.  Box  300,  Tulsa,  Okla.  74102. 

Clark  Equipment  Co.,  324  East  Dewey  Street,  Buchanan,  Mich.  49107. 

Cleveland-Cliffs  Iron  Co.,  Union  Commerce  Building,  Cleveland,  Ohio  44101. 

Cleveland  Electric  Illuminating,  P.O.  Box  5000,  Cleveland,  Ohio  44101. 

The  Coca-Cola  Co.,  P.O.  Drawer  1734,  Atlanta,  Ga.  30301. 

Columbia  Gas  System,  20  Montchanin  Road,  Wilmington,  Del.  19807. 

Continental  Can  Co.,  633  Third  Avenue,  New  York,  N.Y.  10017. 

Continental  Oil  Co.,  High  Ridge  Park,  Stamford,  Conn.  06904. 

Corning  Glass  W^orks,  Corning.  N.Y.  14380. 

Crown  Zellerbach  Corp.,  One  Bush  Street,  San  Francisco,  Calif.  94104. 

Cyclops  Corp.,  650  Washington  Street,  Pittsburgh,  Pa.  15228. 

Dart  Industries,  Inc.,  P.O.  Box  3157,  Terminal  Annex,  Los  Angeles,  Calif. 
90051. 

Dayton  Power  &  Light  Co.,  25  North  Main  Street,  Dayton,  Ohio  45401. 

Deere  &  Co.,  John  Deere  Road,  Moline,  111.  61265. 

Deering-Milliken  Inc.,  P.O.  Box  3168,  Spartanburg,  S.C.  29302. 

Detroit  Edison  Co.,  2000  2d  Avenue,  Detroit,  Mich.  48226. 

Dow  Chemical  Co.,  Midland,  Mich.  48640. 

Dresser  Industries,  Inc.,  Republic  National  Bank  Building,  Dallas,  Tex.  75221. 

E.I.  duPont  de  Nemours  &  Co.,  Market  Street,  Wilmington,  Del.  19898. 

Eastern  Air  Lines,  10  Rockefeller  Plaza,  New  York,  N.Y.  10020. 

Eaton  Corp.,  100  Erieview  Plaza,  Cleveland,  Ohio  44114. 

Eli  Lilly  &  Co.,  740  South  Alabama  Street,  Indianapolis,  Ind.  46225. 

Esmark  Inc.,  55  East  Monroe  Street,  Chicago,  111.  60603. 

Exxon  Corp.,  1251  Avenue  of  the  Americas,  New  York,  N.Y.  10020. 

Federated  Department  Stores,  222  W>st  7th  Street,  Cincinnati,  Ohio  45202. 

Firestone  Tire  &  Rubber  Co.,  1200  Firestone  Parkway,  Akron,  Ohio  44317. 

First  National  City  Bank,  399  Park  Avenue,  New  York,  N.Y.  10022. 

FMC  Corp.,  200  East  Randolph  Drive,  Chicago,  111.  60601. 

Ford  Motor  Co.,  The  American  Road,  Dearborn,  Mich.  48121. 

GAF  Industries,  140  W'est  51  Street,  New  York,  N.Y.  10020. 

General  Cable  Corp.,  500  West  Putnam  Avenue,  Greenwich,  Conn.  06830. 

General  Dynamics  Corp.,  Pierre  Laclede  Center,  St.  Louis,  Mo.  63105. 

General  Electric  Co.,  Fairfield,  Conn.  06431. 

General  Foods,  Inc.,  250  North  Street,  White  Plains,  N.Y.  10602. 

General  Mills,  Inc.,  9200  Wayzata  Boulevard,  Minneapolis,  Minn.  55440. 

General  Motors  Corp.,  3044  W^est  Grand  Boulevard,  Detroit,  Mich.  48202. 

General  Tire  &  Rubber  Co.,  Akron,  Ohio  44309. 

The  B.F.  Goodrich  Co.,  500  South  Main  Street,  Akron,  Ohio  44318. 

Goodyear  Tire  &  Rubber  Co.,  1144  East  Market  Street,  Akron,  Ohio  44316. 

The  Greyhound  Corp.,  Greyhound  Tower,  Phoenix,  Ariz.  85077. 

Gulf  Oil  Corp.,  GiUf  Building,  Pittsburgh,  Pa.  15230. 
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Gulf  States  Utilities  Co.,  P.O.  Box  2951,  Beaumont,  Tex.  77704. 

Halliburton  Co.,  3211  Southland  Center,  Dallas,  Tex.  75201. 

The  Hanna  Mining  Co.,  100  Erieview  Plaza,  Cleveland,  Ohio  44114. 

H.  J.  Heinz  Co.,  P.O.  Box  57,  Pittsburgh,  Pa.  15230. 

Hercules,  Inc.,  910  Market  Street,  Wilmington,  Del.  19899. 

Hewlett-Packard  Co.,  1501  Page  Mill  Road,  Palo  Alto,  Calif.  94304. 

Hoover  Worldwide  Corp.,  North  Canton,  Ohio  44720. 

Ideal  Basic  Industries,  Inc.,  821  17th  Street,  Denver,  Colo.  80202. 

Ingersoll-Rand  Co.,  Woodcliflf  Lake,  N.J.  07675. 

Inland  Steel  Co.,  30  West  Monroe  Street,  Chicago,  111.  60603. 

International  Business  Machines,  Old  Orchard  Road,   Armonk,    N.  Y.    10504. 

International  Harvester  Corp.,  401  North  Michigan  Avenue,  Chicago,  111.  60611. 

International  Nickel  Co.,  1  New  York  Plaza,  New  York,  N.Y.  10004. 

International  Paper  Co.,  220  East  42d  Street,  New  York,  N.Y.  10017. 

Iowa-Illinois   Gas  &  Electric  Co.,   Davenport,  Iowa.   52802. 

Irving  Trust  Co.,  One  Wall  Street,  New  York,  N.  Y.  10005. 

Johns-Manville  Corp.,  P.O.  Box  5108,  Denver,  Colo.  80217. 

Kaiser  Industries  Corp.,  300  Palesode  Drive,  Oakland,  Calif.  94604. 

Kennecott  Copper  Co.,   161  East  42d  Street,   New   York  N.Y.    10017. 

Koppers  Co.,  Koppers  Building,  Pittsburgh,  Pa.  15219. 

Kraftco  Corp.,  Kraftco  Court,  Glen  view.  111.  60025. 

Libbey-Owens  Ford,  811  Madison  Avenue,  Toledo,  Ohio  43624. 

McGraw-Edison  Co.,  333  West  River  Road,  Elgin,  111.  60120. 

R.  H.  Macy  &  Co.,  151  West  34th  Street,  New  York,  New  York,  10001. 

Marcor  Inc.,  P.O.  Box  6541,  Chicago,  111.  60607. 

3M  Co.,  3M  Center,  St.  Paul,  Minn.  55101. 

Middle  South  Services,  P.O.  Box  61000,  New  Orleans,  La.  70161. 

Mobile  Oil  Corp.,  150  East  42d  Street,  New  York,  N.Y.  10017. 

Monanto  Co.,  800  North  Lindburgh  Boulevard,  St.  Louis,  Mo.  63166. 

Nabisco,  Inc.,  425  Park  Avenue,  New  York,  N.Y.  10022. 

NL  Industries,  Inc.,  Ill  Broadway,  New  York,  N.Y.  10006. 

National  Steel  Corp.,  Grant  Building,  Pittsburgh,  pa.  15219. 

The  Norton  Co.,  One  New  Bond  Street,  Worcester,  Mass.  01616. 

Olin  Corp.  120  Long  Ridge  Road.  Stamford,  Conn.  06904. 

Owens-Corning  Fiberglas  Corp.,  717  Fifth  Avenue,  New  York,    N.Y.    10022. 

Owens-Illinois,  Inc.,  Madison  Avenue  &  St.  Clair  Street,  Toledo,  Ohio  43666. 

Pacific  Gas  &  Electric  Co.,  77  Beale  Street,  San  Francisco,  Calif.  94106. 

Pacific  Power  &  Light  Co.,  Public  Service  Building,  Portland,  Oreg.  97204. 

J.  C.  Penney  Co.,  1301  Avenue  of  the  Americas,  New  York,  N.Y.  10019. 

Pennzoil  United  Inc.,  900  Southwest  Tower,  Houston,  Tex.  77002. 

Phillips  Petroleum  Co.,  Phillips  Building,  Bartlesville,  Okla.  74004. 

PPG  Industries,  One  Gateway  Center,  Pittsburgh,  Pa.  15222. 

Proctor  &  Gamble  Co.,  P.O.  Box  599,  Cincinnati,  Ohio  45202. 

Public  Service  Co.  of  Colorado,  P.O.  Box  840,  Denver,  Colo. 

Public  Service  Indiana,  1000  East  Main  Street,  Plainfield,  Ind.  46168. 

Public  Service  Co.  of  Oklahoma,  Box  201,  Tulsa,  Okla.  74102. 

Public  Service  Electric  &  Gas,  80  Park  Place,  Newark,  N.J.  07101. 

Ralston  Purina  Co.,  Checkerboard  Square,  St.  Louis,  Mo.  63102. 

RCA  Corp.,  30  Rockefeller  Plaza,  New  York,  N.Y.  10020. 

Republic  Steel  Corp.,  Republic  Building,  Cleveland,  Ohio  44101. 

Reynolds  Metals  Co.,  6601  Broad  Street,  Richmond,  Va.  23229. 

R.  J.  Reynolds  Industries,  Inc.,  Winston  Salem,  N.C.  27102. 

Roadway  Express,  Inc.,  1077  George  Boulevard,  Akron,  Ohio  44309. 

Rockwell  International  Corp.,  600  Grant  Street,  Pittsburgh,  Pa.  15219. 

Rohr  Industries,  Inc.,  P.O.  Box  878,  Chula  Vista,  Calif.  92012. 

Scott  Paper  Co.,  Scott  Plaza,  Philadelphia,  Pa.  19113. 

Sears,  Roebuck  &  Co.,  Sears  Tower,  Department  702,  Chicago,  111.  60684. 

Shell  Oil  Co.,  P.O.  Box  2463,  Houston,  Tex.  77001. 

SIFCO  Industries,  Inc.,  970  East  64th  Street,  Cleveland,  Ohio  44103. 

A.  O.  Smith  Co.,  Milwaukee,  Wis.  63216. 

Southern  California  Edison  Co.,  P.O.  Box  800,  Rosemead,  Calif.  91770. 

Southern  Co.,  64  Perimeter  Center  East,  Atlanta,  Ga.  33036. 

Standard  Oil  Co.  of  Indiana,  200  East  Randolph  Drive,  Chicago,  111.  60601. 

StauflFer  Chemical  Co.,  Westport,  Conn.  06880. 

Sundstrand  Corp.,  751  Harrison  Avenue,  Rockford,  111.  61101. 

TRW  Inc.,  23555  Euclid  Avenue,  Cleveland,  Ohio  44117. 

Tenneco,  Inc.,  P.O.  Box  2511,  Houston,  Tex.  77001. 
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Texaco,  Inc.,  \^n  East  42d  Street,  New  York,  N.Y.  10017. 
Texas  (iulf  Suli)hur  C\).,  2U0  Park  .\venue.  New  York,  N.Y.  10017. 
Texas  Instruments,  Inc.,  P.O.  Box  5474,  Dallas,  Tex.  75222. 
Texas  Power  &  Light  Co.,  Fidelity  Union  Life  Building,  Dallas,  Tex.  75201. 
Trans  World  Airlines,  605  Third  Avenue,  New  York,  N.Y  10016. 
Texas  (las  Transmission  Corp.,  3800  Frederica  Street,  Owensboro,  Ky.  42301. 
Union  Camp  Corp.,  1600  Valley  Road,  Wayne,  N.J.  07470. 
Union  Carbide  Corp.,  270  Park  Avenue,  New  York,  N.Y.  10017. 
Union  Electric  Co.,  P.O.  Box  87,  St.  Louis,  Mo.  63166. 
Uniroval,  Inc.,  1230  Avenue  of  the  Americas,  New  York,  N.Y.  10020. 
United  Aircraft  Corp.,  400  Main  Street,  East  Ilarftord,  Conn.  06108. 
U.S.  Steel  Corp.,  600  (irant  Street,  Pittsburgh,  Pa.  1..230. 
Utah  International  Inc.,  550  California  Street,  San  Francisco,  Calif.  94104. 
Westinghou.se  Electric  Corp.,  Gateway  Center,  Pittsburgh,  Pa.  lo222. 
Weverhaeuser  Co.,  Tacoma  Building,  Tacoma,  Wash.  98401. 
Wheeling-Pittsburgh  Steel  Corp.,  P.(  .  Box  118,  Pittsburgh,  Pa.  15230. 
Semon  E.  Knudsen,  White  Motor  Corp.,  100  Erieview  Plaza,  Cleveland,  Ohio 
44114. 

Zerox  Corp.,  Stamford,  Conn.,  06904. 


Inland  Container  Corp., 
Indianapolis,  hid.,  June  30,  1975. 
Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C. 

My  Dear  Senator  Hart:  I  have  carefully  reviewed  the  provisions  of  this 
proposed  legislation  and  am  taking  this  opportunity  to  inform  you  of  my  views. 

It  is  mj'  opinion  that  the  existing  body  of  antitrust  law  adequately  assures  the 
existence  of  a  continued  competitive  business  environment,  a  principle,  I  might 
add,  in  which  I  firmly  believe. 

The  proposed  drastic  revisions  of  certain  of  the  present  federal  statutes  are 
unwarranted,  harsh  and  parts  may  prove  to  be,  in  fact,  anti-competitive.  It  is 
inconceivable  to  me  that  Government  continues  to  impose  further  restrictions 
on  business  which  will  make  our  capitalistic  system  even  more  non-competitive 
in  world  markets. 

I  respectfully  urge  that  you  consider  the  best  interests  of  our  country  and  vote 
against  this  proposed  legislation. 
Sincerely, 

Henry  C.   Goodrich, 

President. 


[MAILGRAM] 

Olin  Corp.,  July  9,  1975. 

While  we  in  the  Olin  Corporation  oppose  all  substantive  provisions  of  S.  1284 
as  unnecessary,  we  are  particularly  concerned  with  Titles  II  and  IV. 

The  Justice  Department  already  has  very  substantial  investigatory  powers, 
both  compulsory  through  grand  jury  subpoenas  and  civil  investigative  demands 
and  generally  through  fact-finding  capabilities  of  its  personnel,  the  FBI  and  other 
Government  agencies.  Title  II  would  give  the  Department  almost  unlimited 
powers  which  would  serve  mostly  to  threaten  individual  and  personal  freedoms. 
There  is  nothing  in  our  history  since  the  Department  was  given  civil  investigative 
powers  in  1962  to  warrant  such  additional  authority. 

Title  IV  of  the  parens  patriae  theory  is  primarily  a  punitive  measure  which 
does  not  even  pretend  to  equate  actual  injury  to  individuals  to  the  damages 
sought.  A  concern  which  violates  the  antitrust  laws,  even  unintentionally,  is 
already  faced  with  very  substantial  liabilities  in  the  form  of  fines  and  of  treble 
damage  actions,  both  individual  and  class,  which  a  State  already  has  the  abilitj^ 
to  bring  if  damaged.  To  require  such  a  concern  to  face  50  additional  actions, 
each  financed  with  taxpayers'  money,  is  simply  to  punish  the  stockholders  of 
that  concern  rather  than  the  individuals  who  may  have  violated  the  law. 

We  earnestly  urge  you  to  drop  any  further  consideration  of  S.  1284. 
Thank  you. 

General  Counsel. 
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Mailgram  to  be  sent  to  the  following: 

Philip  A.  Hart,  John  L.  McClellan,  Edward  M.  Kennedy,  John  V.  Tunney, 
Birch  Bayh,  James  Abourezk,  Roman  L.  Hruska,  Hiram  L.  Fong, 
Strom  Thurmond,  Charles  McC.  Mathias,  Jr.,  and  Howard,  E.  O'Leary,  Staff 
Director  and  Chief  Counsel. 

July  9,  1975. 

Antitrust — Myth  and  Reality'  in  an  Inflationary'  Era* 

(By  Milton  Handler!  at  the  16th  Annual  Columbia  Law  Symposium, 

April   5,    1975) 

In  1962,  as  part  of  the  Third  Annual  Columbia  Law  School  Alumni  Symposium, 
I  pre.sented  a  paper  entitled  "Some  Unresolved  Problems  of  Antitrust,"  in  which 
I  sought  to  appraise  the  past,  current  and  future  adequacy  of  our  basic  antitrust 
concepts  to  achieve  the  nation's  antitrust  goals.^  It  was  my  conclusion  then  that 
the  substantive  law  provided  the  litigants  and  the  courts  with  effective  tools  to 
protect  the  competitive  structure  of  our  economy  and  to  preserve  the  full  vigor 
of  free  and  unrestrained  competition.  The  sturdy  and  I'obust  restraint  of  trade 
concept  had  exhibited  an  elasticity  enabling  it  to  reach  those  arrangements  which 
were  pernicious  and  lacking  in  redeeming  virtue  while,  at  the  same  time,  uphold- 
ing those  agreements  which  promoted  and  enriched  competition.  The  boundaries 
of  the  monopolization  principle  had  not  yet  been  fully  delineated,  but  it  was  my 
view  that  Section  2  was  quite  adequate  to  cope  wdth  the  problem  of  illicit  monop- 
oly— a  prediction  supported  by  later  developments." 

I  was  equally  optimistic  about  the  efficiency  of  the  two  additional  antitrust 
concepts — the  substantial  lessening  of  competition  and  unfair  methods  of  com- 
petition. Indeed,  both  have  flourished  to  a  degree  exceeding  my  own  belief  as  to 
what  is  necessary  and  desirable,  in  the  former  case  in  the  area  of  industrial  mer- 
gers '^  and  price  discrimination  *  and  in  the  latter  wdth  regard  to  the  notion  that 
whatever  is  beyond  the  reach  of  the  other  antitrust  principles  can  be  denounced 
as  an  unfair  method  of  competition  in  the  uncharted  discretion  of  the  Commis- 
sion.° 

On  the  procedural  front,  I  reviewed  the  impressive  panoply  of  sanctions  avail- 
able to  translate  the  law  on  the  books  into  the  law  of  action.  This  effective  net- 
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work  ot  imblic  aiul  private  remedies  had  a  potential  for  eradicating  all  forms  of 
collusion  and  tlie  dissipation  of  excessive  market  power.  I  recognized  that  no  one, 
including  myself,  could  give  an  unqualified  stamp  of  approval  to  every  court  rul- 
ing, or  regard  what  we  had  as  tlie  best  of  all  antitrust  worlds."  I  felt,  however, 
tliat,  overall,  antitrust  was  in  a  healthy  condition  despite  the  many  problems 
still  to  be  resolved.  I  saw  no  prospect  that  tliere  would  ever  be  a  time  when 
antitrust  would  come  to  rest.  We  would  always  be  confronted  with  many  new  and 
perplexing  issues  which,  however,  were  capable  of  being  determined  on  the  basis 
of  the  satisfactory  doctrines  that  had  evolved  since  the  Sherman  Act  was 
enacted. 

I  return  to  this  subject  13  years  later  at  a  time  when  there  seemingly  is  per- 
vasive dissatisfaction  with  tlie  antitrust  laws  and  their  administration.  What 
is  more,  in  expressing  this  dissatisfaction,  it  has  become  fashionalile  in  many 
(piarters  to  attribute  to  antitrust  some  of  the  blame  for  the  galloping  inflation 
which  has  led  to  our  present  economic  distress.  In  this  atmosphere,  the  Executive 
and  I^regislative  branches  of  the  Government  are  .striving  to  outdo  one  another 
in  the  sponsorship  of  various  antitrust  reform  measures. 

Against  this  background,  it  is  fitting  to  probe  the  true  relationship,  if  any, 
between  antitrust  and  inflation,  and  to  appraise  soberly  and  objectively  the 
reforms  already  enacted  and  those  presently  under  consideration,  not  only  in 
regard  to  their  impact  on  inflation  but  also  in  respect  of  their  overall  desirability. 
Becau.se  I  feel  strongly  that  the  current  changes  advocated  in  the  i)olitical  arena 
rest  on  false  premises,  incomplete  knowledge  and  faulty  reasoning,  1  propo.se 
to  consider  in  this  paper  the  myths  and  realities  of  antitrust  in  an  inflationary 
era. 

A    BRIEF    CHRONOLOGY 

On  the  heels  of  the  White  House  Economic  Summit  last  September,  President 
Ford  publicly  planted  the  seeds  of  a  notion  which,  nurtured  by  hinujelf  and  othei's, 
has  since  grown  full-blown  :  namely,  that  heightened  antitrust  enforcement  is 
a  significant  weapon  in  the  current  fight  against  double-digit  inflation."  Thus, 
in  his  Economic  Address  to  a  Joint  Session  of  Congress  on  October  S,  1974,  the 
President  expressed  the  view  that  "to  increase  productivity  and  contain  prices 
we  miLst  end  restrictive  and  costly  practices  whether  instituted  by  government, 
industry,  labor  or  others."  ^  The  President  then  went  on  to  state  preci-sely  what 
he  had  in  mind  : 

'■[I]  am  determined  to  return  to  the  vigorous  enforcement  of  antitrust  laws. 

"The  Administration  will  zero  in  on  more  effective  enforcement  of  laws  against 
price  fixing  and  ))id  i-igging. 

"For  instance,  noncompetitive  professional  fee  schedules  and  real  estate  settle- 
ment fees  must  be  eliminated.  Such  violations  will  he  pro.secuted  by  the  Depart- 
ment of  Justice  to  the  full  extent  of  the  law. 


"  I  have  been  rather  vocal,  in  published  and  unpublished  writing-,  in  luy  criticism  of  man.v 
of  the  antitrust  developments  of  recent  years,  see,  e.g..  Handler.  "The  Supreme  Court  and 
the  Antitrust  Laws  (from  the  Viewpoint  of  the  Critic),"  34  Antitrust  L.J.  21-41  (1967)  : 
Handler.  "Recent  Trends  In  the  Supreme  Court's  Antitrust  Decisions,"  address  before  the 
Federal  Bar  Ass'n.  Washington,  D.C.,  .Tune  12,  1972,  without  in  any  wise  disagreeing  wltli 
our  salutary  antitrust  goals  or  taking  issue  with  the  soundness  and  sufficiency  of  its  basic 
principles. 

"^  At  the  White  House  Conference  on  Inflation  held  on  Sept.  5,  1974,  a  number  of  partici- 
pants stressed  the  need  for  more  vigorous  antitrust  enforcement  to  combat  inflation.  Fov 
example,  economist  Hendrik  Houthakker  stated  that  industries  experiencing  large  price 
increases  in  the  face  of  reduced  demand  "need  more  attention  from  the  agencies  [that]  en- 
force the  anti-trust  laws."  Transcript.  "The  White  House  Conference  on  Inflation,"  Office  of 
the  White  House  Press  Secretary,  Sept.  5.  1974.  at  47.  Walter  Heller  suggested  that  price 
monitoring  "coupled  with  antitrust  policy"  might  curb  "excessive  market  power."  Id.  at  114. 
Congressman  Patman  listed  "an  immediate  strengthening  of  the  Antitrust  Division"  as  the 
first  step  "to  combat  the  nation's  economic  problem."  Id.  at  97. 

8N.Y.  Times,  Oct.  9,  1974.  at  24,  col.  2. 
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"Now  I  ask  the  Congress  for  prompt  authority  to  increase  maximum  penalties 
for  antitrust  violations  from  $50,000  to  .$1  million  for  corporations,  and  from 
$50,000  to  $100,000  for  individual  violators." " 

Taking  their  cue  from  the  President,  numerous  memhers  of  the  Administration, 
Congressional  leaders  and  economists  began  immediately  to  orchestrate  the  theme 
that  vigorous  antitrust  enforcement  and  regulatory  reform  are  indispensable 
weapons  in  the  anti-inflation  arsenal.  Senator  Proxmire,  for  example,  spoke  out 
for  a  combination  of  price  controls  and  guidelines  with  strong  antitrust  enforce- 
ment as  a  method  of  fighting  inflation.  Government  officials,  Proxmire  said,  have 
paid  "lip  service  to  the  goal  of  a  competitive  .  .  .  economy,"  but  have  not 
pursued  a  "real  antitrust,  deconcentration,  pro-competition  policy."  '" 

Then  Attorney  General  Saxbe  singled  out  the  elimination  of  price  fixing  prac- 
tices as  a  key  element  in  the  Government's  drive  to  reduce  infiation."  At  the 
same  time,  Saxbe  revealed  that  the  Antitrust  Division  was  conducting  economic 
studies  in  a  number  of  concentrated  industries  to  uncover  evidence  of  price-fixing 
or  monopoly  behavior."  In  a  similar  vein.  Assistant  Attorney  General  Kauper 
empha.sized  the  Antitrust  Division's  inflation-fighting  activities,  noting  that  all 
litigating  sections  of  the  Divisions,  includng  the  field  offices,  had  been  asked 
to  dentify  particular  industries  and  commodities  under  their  jurisdiction  which 
had  recently  experienced  significant  price  increases  in  the  hope  of  uncovering 
collusive  or  conspiratorial  conduct."  In  testimony  before  the  Joint  Economic 
Committee  of  Congress,  economist  Gardiner  Means  fiatly  stated  that  President 
Ford's  anti-inflation  program  was  doomed  to  failure  unless  it  took  account  of 
and  attempted  to  control  what  he  termed  "the  market  power  of  concentrated 
industry."  " 

On  the  regulatory  front,  the  Antitrust  Division  announced  a  coordinated  effort 
to  examine,  on  a  statute-by-statute  basis,  major  regulated  industries  and  their 
regulatory  schemes,  and  to  develop  recommendations  that  would  be  passed 
along  to  a  National  Commission  when  established."  Deputy  Attorney  General 
Keith  Clearwaters  stated  that  federal  regulation,  particularly  in  the  surface 
transportation  industry,  was  contributing  to  the  current  inflationary  crisis." 
"Tak[ing]  strength  from  President  Ford's  indication  that  increased  antitrust 
enforcement  is  part  of  his  plan  to  fight  inflation,"  James  Halverson,  Director 
of  the  FTC's  Bureau  of  Competition,  assetred  that  competition  should  be  pre- 
ferred over  regulation  since  it  "is  more  likely  ...  to  lower  costs,  raise  produc- 
tivity, induce  innovation,  allocate  scarce  resources  efficiently,  and  satisfy  con- 
sumer wants  and  needs  most  effectively."  ^^  Widespread  support  for  the  Presi- 
dent's National  Committee  on  Regulatory  Reform  was  voiced  at  hearings  held 
separately  by  the  Senate  Commerce  and  Government  Operations  Committees.^^ 

*  Id.  Continuing,  the  President  stated  : 

"At  the  conference  on  inflation,  we  found,  I  would  say,  very  broad  agreement  that  the 
Federal  Government  imposes  too  many  inflationary  costs  on  our  economy. 

"As  a  result,  I  propose  a  four-point  program  aimed  at  a  substantial  purging  process. 

"No.  1.  I've  ordered  the  Council  [on]  Wage  and  Price  Stability  to  be  a  watchdog  over 
inflationary  costs  of  all  governmental  actions. 

"2.  I  asked  the  Congress  to  establish  a  national  commission  on  regulatory  reform  to 
undertake  a  long  overdue  total  re-examination  of  the  independent  regulatory  agencies.  It 
will  be  a  joint  effort  by  the  Congress,  the  executive  branch  and  the  private  sector  to  identify 
and  eliminate  existing  Federal  rules  and  regulations  that  increase  costs  to  the  consumer 
without  any  good  reason  in  today's  economic  climate. 

"Three,  hereafter  I  will  require  that  all  major  regulations  and  rules  emanating  from  the 
executive  branch  of  the  Government  will  include  an  inflationary  impact  statement  that 
certifies  we  have  carefully  weighed  the  effect  on  the  nation. 

"I  respectfully  request  that  Congress  require  a  similar  inflation  impact  statement  for  its 
own  legislative  initiatives. 

"Finally,  I  urge  state  and  local  units  of  government  to  undertake  similar  proposals  to 
reduce  inflationary  effects  of  their  regulatory  activity." 

Id.  The  President  followed  up  his  call  for  "inflationary  impact  statements"  with  Exec. 
Order  No.  11821,  39  Fed.  Reg.  41510  (1974),  requiring  "[mjajor  proposals  for  legislation, 
and  for  the  promulgation  of  regulations  or  rules  by  any  executive  branch  agency  [to]  be 
accompanied  by  a  statement  which  certifies  that  the  inflationary  impact  of  the  proposal  has 
been  evaluated."  The  Director  of  the  Office  of  Management  and  Budget  was  charged  witli 
the  responsibility  of  developing  criteria  for  identifying  those  legislative  proposals,  rules  and 
regulations  which  might  have  a  significant  impact  on  inflation  and,  in  discharging  such 
duty,  was  directed  to  consider,  among  other  things,  their  "effect  on  competition." 

10  As  quoted  in  BNA,  Antitrust  Trade  Reg.  Rep.  No.  689  at  A-9  (Nov.  19,  1974). 

'1  BNA,  Antitrust  Trade  Reg.  Rep.  No.  687  at  A-6  (Nov.  5,  1974). 

^  BNA,  Antitrust  Trade  Reg.  Rep.  No.  692  at  A-5  (Dec.  10,  1974) . 

"  CCH,  Trade  Reg.  Rept.  No.  154  at  1  (Dec.  9,  1974). 

"As  quoted  in  BNA,  Antitrust  Trade  Reg.  Repl.  No.  689  at  A-9  (Nov.  10,  1974). 

^  CCH,  Trade  Reg.  Rep.  No.  154  at  2  (Dec.  9,  1974). 

la  BNA,  Antitrust  Trade  Reg.  Rep.  No.  686  at  A-15  (Oct.  29,  1974). 

17  Halverson,  "Is  Antitrust  Outmoded?"  address  to  Harvard  Business  School  Club  of 
Houston,  Nov.  8,  1974,  as  published  in  BNA,  Antitrust  Trade  Reg.  Rep.  No.  688  at  E-1 
(Nov.  11,  1974). 

w  BNA,  Antitrust  Trade  Reg.  Rep.  No.  690  at  A-17  to  24  (Nov.  26,  1974). 
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While  the  Administration's  position  with  respect  to  regulatory  reform  was  one 
of  moderation/"  others  were  not  so  restrained  in  their  attacks  on  regulatory  agen- 
cies and  their  calls  for  sweeping  changes.  Characterizing  "regulatory  reform"  as 
''a  crucially  important  weapon  in  the  struggle  against  stagflation,"  Harvard 
economist  Ilendrick  Ilouthakker  suggested  that  it  might  be  better  "to  legislate 
regulatory  reform  itself"  rather  than  "to  spend  time  studying  it."  "°  Senator  Hart, 
in  testimony  submitted  to  the  Commerce  Committee,  contended  that  the  first  mat- 
ter of  business  for  any  reform  commission  should  be  suggestions  for  divesting  the 
regulatory  agencies  of  their  responsibilities  for  promoting  competition,  calling 
the  agencies'  track  record  on  this  score  "appalling."  ^  Senator  Kennedy  insisted 
that  congressional  action  must  go  beyond  establishing  a  special  committee,  sug- 
gesting that  proposals  to  abolish  the  independent  regulatory  agencies  "represent 
one  possible  solution."  ~ 

That  a  new  mood  toward  antitrust  was  taking  firm  hold  was  perhaps  best 
indicated  by  the  rapidity  with  which  Congress  acted  on  President  Ford's  request 
for  increased  antitrust  penalties.  Up  until,  then,  the  proposed  "Antitrust  Pro- 
cedures and  Penalties  Act"  was  thought  to  have  little  chance  of  passage  during 
the  93rd  Congress."'  And  yet,  just  six  weeks  after  his  October  8th  economic 
address.  President  Ford  signed  the  measure  into  law."*  Hailing  the  new  bill  as  the 
first  major  reform  of  the  antitrust  laws  in  almost  20  years,  the  President  again 
took  the  opportunity  to  link  antitrust  enforcement  with  the  war  on  inflation. 

"The  time  is  long  overdue  for  making  violations  of  the  Sherman  Act  a  serious 
crime,  because  of  the  extremely  adverse  effect  which  they  have  on  the  country  and 
its  economy."  ^ 

Pointing  out  that  in  his  October  8th  economic  message  he  had  called  for  new 
legislative  tools  to  fight  inflation,  the  President  stated  that  the  new  increased 
penalties  "are  some  of  those  tools." ""  What  is  more,  the  President  indicated  that 
the  new  measure  was  just  the  beginning  and  expressed  the  hope  that  the  new 
Congress  would  enact  additional  legislation  in  the  antitrust  field  since  antitrust 
violations  injure  both  the  economy  and  individual  consumers."" 

The  reaction  to  President  Ford's  call  for  new  antitrust  measures  was  both 
immediate  and  widespread.  The  ink  was  hardly  dry  on  the  new  procedures  and 
penalties  bill  when  cries  for  antitrust  legislation  of  every  type  and  variety  were 
heard  throughout  the  halls  of  Congres.s — all  in  the  name  of  curbing  inflation. 
Some  of  the  proposed  measures  were  now  ;  others,  which  had  died  in  the  previous 
Congress,  were  reintroduced  with  their  chances  of  passage  substantially  enhanced 
by  the  new  attitude  on  Capitol  Hill.^ 

Not  to  be  outdone  by  the  Administration,  the  House  Democrats  quickly  issued 
their  own  economic  "Program  of  Action." ""  Devised  by  a  10-member  Task  Force 
of  the  House  Democratic  Steering  and  Policy  Committee,  and  announced  by 
Speaker  Albert  in  early  January,  the  program  called  for  "a  broad  new  look  aimed 
at  tightening  and  strengthening  these  basic  [antitrust]  laws."  ^  In  the  words  of 
the  Task  Force : 


^9  According  to  Walter  D.  Scott.  Associate  Director  for  Economics  and  Government  in  ttie 
Office  of  Management  and  Budget,  tiie  Executive  Branch  had  no  present  intention  of  con- 
ducting a  comprehensive  review  of  the  inflationary  impact  of  the  Government's  seven  inde- 
pendent regulatory  agencies.  Instead,  Scott  said,  the  Administration  intended  to  assign 
primary  responsibilit.v  for  developing  agency  reform  to  the  proposed  National  Commission. 
Once  established,  the  Commission  would  spend  a  year  drawing  up  recommendations  and  tht 
Administration  was  not  likely  to  make  any  proposals  on  its  own  for  sweeping  overhaul  of 
the  independent  agencies  during  the  interim.  Scott  also  expressed  the  view  that  any  re- 
structuring of  the  agencies  would  play  a  "relatively  modest  role"  in  reducing  the  Consumer 
Price  Index  over  the  short  term.  BNA  Antitrust  Trade  Reg.  Rep.  No.  684  at  A-10  (Oct.  15. 
1974).  Recently,  however,  the  President  seems  to  have  changed  his  tune.  Thus,  at  a  White 
House  conference  on  domestic  and  economic  affairs  held  on  April  18,  the  President  an- 
nounced his  intention  to  send  to  Congress  "a  comprehensive  program  of  regulatory  reform" 
for  the  transportation  industry,  which,  according  to  the  Pesident,  will  promote  competition 
by  allowing  greater  price  flexibility,  greater  freedom  of  entry  and  b.v  reducing  the  power  of 
Government  agencies  to  grant  antitrust  immunity.  See  CCH.  Trade  Reg.  Rep.  No.  174  at  5 
(Apr.  29,  1975). 

=*  Houthakker,  "Regulatory  Reform  and  Economic  Policy,"  statement  on  S.  4145  before 
the  Senate  Committee  on  Government  Operations,  93d  Cong.,  2d  sess.   (Nov.  22,  1974). 

21  As  quoted  in  BNA.  Antitrust  Trade  Reg.  Rep.  No.  690  at  A-21  (Nov.  26,  1974). 

23 See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  679  at  A-1  to  2  (Sept.  10,  1974). 

a»  Public  Law  93-528. 

^  Statement  by  the  President,  White  House  Press  Release,  Dec.  23,  1974. 

28/(7. 

'"Id. 

'^  Sec  BNA,  "Analysis  :  Legislative  Outlook  for  the  94th  Congress,"  Antitrust  Trade  Reg. 
Rep.  No.  696  at  B-1  to  B-7  (Jan.  14,  1975). 

28  "To  Revive  the  Economy  :  A  Congressional  Program  of  Action,"  printed  in  full  text  in 
BNA,  Daily  Labor  Report  No.  8  at  Y-1  to  Y-^  (Jan.  13,  1975). 

so  Id.  at  Y-3  to  Y-4. 
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"Increasing  sectors  of  our  economy  have  become  alarmingly  vulnerable  to 
monopoly  and  effective  oligopoly  conducive  to  administered  pricing  practices 
based  solely  on  the  seller's  determination  regardless  of  efficiency  of  production. 
We  have  witnessed  the  systematic  development  of  planned  obsolescence  in  a 
variety  of  products  and  a  growing  tendency  to  reduce  output  rather  than  prices 
and  thus  make  the  growing  unit  of  profit  compensate  for  declining  volume  of  sales. 
"These  practices  manifestly  contribute  to  inflation  and  mitigate  against  national 
economic  recovery  and  against  the  best  interest  of  consumers  everywhere.  The 
fundamental  laws  of  competitive  marketplace  economics  are  effectively  repealed 
where  such  concentrated  economic  might  is  permitted  to  operate.  .  .  .  We  ask  the 
appropriate  Committee  to  initiate  careful  oversiglit  liearings  on  the  effectiveness 
of  present  antitrust  laws  and  where  justified  to  report  new  legislation  to  tighten 
and  strengthen  those  laws  so  as  to  make  these  economically  destructive  practices 
impossible."  ^^ 

Legislative  proposal  on  both  sides  of  the  aisle  have  since  come  fast  and  furious. 
The  "parens  patriae"  amendments  to  the  Clayton  Act — which  would  permit  each 
state  attorney  general  to  file  federal  antitrust  actions  to  recover  damages  either 
to  a  state's  general  economy  or  to  its  citizens — have  been  reintroduced  by  Chair- 
man Rodino  in  the  House  Judiciary  Committee^"  and  hearings  on  the  legislation 
have  been  concluded  in  short  order.'"  Like  legislation  lias  been  introduced  in 
the  Senate  by  Senators  Hart  and  Scott.''*  A  bill  ha.s  been  introduced  in  the  House 
that  would  reform  the  FTC's  consent  order  procedure  along  lines  similar  to 
those  provided  in  the  new  Antitrust  Procedures  and  Penalties  Act  for  the 
Justice  Department.®  Renewed  efforts  have  been  made  to  legislate  reform  of 
the  patent  laws.'"  Measures  have  been  introduced  to  triple  the  budgets  of  both 
the  Antitrust  Division  and  the  Federal  Trade  Commission." 

Spurred  by  the  Justice  Department's  calling  for  the  repeal  of  the  Miller- 
Tydings  and  McGuire  Acts  ^  as  an  inflation-fighting  tactic,'"'  bills  have  been 
introduced  in  both  the  House  *"  and  Senate "  which  would  abolish  the  federal 
antitrust  exemptions  to  state  fair  trade  laws.*"  Legislation  has  been  reintroduced 
in  the  new  Congress  which  would  carry  out  the  President's  recommendation  to 
expand  the  Justice  Department's  investigatory  authority  in  civil  antitrust  suits." 

The  Chairman  of  the  House  Republican  Task  Force  on  Antitrust  has  introduced 
a  bill  to  establish  a  National  Commission  on  Regulatory  Reform,  similar  to  the 
one  recommended  by  President  Ford,  to  study  the  inflationary  impact  of  regu- 
latory agencies."  In  addition,  Senators  Metcalf  and  Percy  have  submitted  a  bill 

31  Jd.  at  Y-4. 

33H.R.  6786,  94th  Cong.,  1st  sess.  (1975). 

33  See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  704  at  A-13  (Mar.  11,  1975)  ;  BNA,  Antitrust 
Trade  Reg.  Rep.  No.  706  at  A-28  (Mar.  25,  1975).  Extensive  hearings  on  the  parens  patriae 
amendments  had  already  been  conducted  during  the  9.3d  Cong.  Hearings  on  H.R.  1252S  and 
H.R.  12921  before  the  Subcommittee  on  Monopolies  and  Commercial  Law  of  the  House  Com- 
mittee on  the  Judiciar.v,  93d  Con.,  2d  sess.  (Mar.  IS  and  25,  1974).  The  parens  patriae 
amendments  were  recently  approved  by  Chairman  Rodino's  Subcommittee  and  referred  to 
the  full  Committee  for  its  consideration.  .S'ee  BNA,  Antitrust  Trade  Reg.  Rep.  No.  713  at  A- 
15  (May  13,  1975). 

»i  S.  1284,  "Title  I — Parens  Patriae,"  94th  Cong.,  1st  sess.  (1975). 

33  H.R.  499,  94th  Cong.,  1st  sess.  (1975). 

BOS.  473,  94th  Cong.,  1st  sess.   (1975)  ;  S.  1308,  94th  Cong.,  1st  sess.   (1975). 

37  S.  449,  94th  Cong.,  1st  sess.   (1975)  :  S.  1136,  94th  Cong.,  1st  sess.   (1975). 

38  The  Miller-Tydings  Act  of  1937  (50  Stat.  693)  amending  sec.  1  of  the  Sherman  Act.  15 
U.S.C.  §1,  was  supplemented  by  the  McGuire  Act  in  1952  (66  Stat.  632),  15  U.S.C.A. 
§  45(a).  following  the  decision  in  Schwegmann  Bros.  v.  Calvert  nistillers  Corp.,  341  U.S. 
384  (1951).  That  portion  of  the  McGuire  Act  validating  "nonsigner"  provisions  in  state 
laws  was  sustained  by  the  Supreme  Court  in  Hudson  Distributors,  Inc.  v.  Upjohn  Co.,  377 
U.S.  386  (1964).  For  an  analysis  of  this  decision,  sec  Handler,  "Recent  Antitrust  Develop- 
ments— 1964,  63  Mich.  L.  Rev.  59,  (1964).  For  a  discussion  of  other  decisions  limiting  the 
applicability  of  the  McGuire  Act,  see  Handler,  "Recent  Antitrust  Developments,"  112  Univ. 
Pa.  L.  Rev. '159  (1963). 

39  BNA,  Antitrust  Trade  Reg.  Rep.  No.  690  at  A-15  (Nov.  26,  1974). 
•40  H.R.  -  - 

tee  on 

the  full   _._  .        _  .  . 

*i  S.  408.  94th  Cong.,  1st  sess.  (1975).  The  Senate  version,  introduced  by  Senator  Brooke, 
was  promptly  endorsed  by  President  Ford.  BNA,  Antitrust  Trade  Reg.  Rep.  No.  699  at  A-11 
(Feb.  4,  1975). 

43  Assistant  Attorney  General  Kauper  has  suggested  that  the  outcome  of  the  current  move 
to  repeal  fair  trade  legislation  "may  well  be  a  bellwether"  for  other  efforts  to  reform  the 
antitrust  laws.  Kauper,  'The  Past  Is  Prologue — And  Then  Some,"  address  before  the  A.B.A. 
-Antitrust  Section,  Apr.  11,  1975,  reprinted  in  BNA  Antitrust  Trade  Reg.  Rep.  No.  709  at  F-1 
(Apr.  15,  1975). 

«H.R.  39,  94th  Cong.,  1st  sess.  (1975)  :  S.  1284,  "Title  II — Antitrust  Civil  Process  Act 
Amendments,"  94th  Cong.,  1st  sess.  (1975).  See  Kauper,  supra  n.  42  at  F-3. 

■MH.R.  2319,  94th  Cong.,  1st  sess.  (1975).  See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  699 
at  A-13  (Feb.  4.  1975).  Senator  Allen  has  called  for  the  creation  of  a  similar  commission 
in  a  joint  resolution  referred  to  the  Senate  Committee  on  Government  Operations.  S.J.  Res. 
7,  94th  Cong.,  1st  sess.  (1975). 
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which  is  intended  to  "restore  independence"  to  the  CAB,  FCC,  FMC,  FPC,  FTC, 
ICC  and  SEC.'^ 

Senator  Hart  has  renewed  his  previons  efforts  to  break  up  certain  concentrated 
industries,  albeit  witli  a  slightly  different  emphasis.  lie  appears  to  be  adopting 
for  the  present  a  piecemeal  approach  to  the  restructuring  of  seven  target  "indus- 
tries." *"  Beginning  with  petroleum,  his  Subcommittee  will  conduct  legislative 
hearings  on  concentration  in  each  of  these  industries  with  an  eye  towards  the 
eventual  enactment  of  an  "Industrial  Reorganization  Act."  " 

These  represent  only  some  of  the  far-reaching  proposals  that  are  currently 
pending  in  Congress.^  On  top  of  this,  both  the  Senate  and  House  intend  to  conduct 
"oversight"  hearings  to  determine  whether  the  Antitrust  Division  and  the  FTC 
are  vigorously  exercising  the  new  powers  given  them  under  the  Antitrust  Pro- 
cedures and  Penalties  Act  and  the  New  FTC  Improvements  Act/"  In  this  con- 
nection, both  agencies,  backed  by  the  Administration,  have  requested  significant 
boosts  in  their  1976  fiscal  budgets  to  intensify  antitrust  enforcement  as  a  means 
of  curbing  inflation.^" 


*3  S.  363,  94th  Cong.,  1st  sess.  (1975).  This  bill  -would,  among  other  things,  authorize  each 
designated  agency  to  supervise  and,  at  its  discretion,  conduct  any  civil  litigation  in  its  own 
name  and  through  its  own  attorneys. 

«  Sec  BNA,  "Analysis  :  Legislative  Outlook  for  the  9-lth  Congress,"  Antitrust  Trade  Reg. 
Rep.  No.  696  at  B-6  (Jan.  14,  1975)  The  seven  'industries"  are  energy,  steel,  automobiles, 
computers  and  communications  equipment,  chemicals  and  drugs,  electrical  machinery  and 
nonferrous  metals. 

*''  Senator  Hart  originallj'  introduced  his  "Industrial  Reorganization  Act"  on  July  24, 
1972,  as  S.  3S32.  On  Mar.  12,  1973,  he  reintroduced  the  same  bill  into  the  93d  Cong,  as  S. 
1167.  Senator  Hart  recently  announced  his  intention  to  reintroduce  the  measure  in  the  94th 
Cong.  See  CCH,  Trade  Reg.  Rep.  No.  176  at  4  (May  13,  1975).  For  an  analysis  of  the  Hart 
bills  see  text  accompanying  n.  —  to  n.  • — ,  infra. 

<' Included  among  the  other  pending  measures  is  (1)  a  bill  that  would  authorize  class 
actions  on  behalf  of  consumers  damaged  by  "unfair  or  deceptive  acts  or  practices"  as  used 
in  §  5(a)  (1)  of  the  Federal  Trade  Commission  Act  (15  U.S.C.  §  45(a)  (1))  or  for  which  a 
consumer  remedy  is  permitted  under  state  law,  H.R.  673,  94th  Cong.,  1st  sess.  (1975)  ;  (2) 
a  bill,  recently  passetl  by  the  Senate,  which  would  establish  as  part  of  the  executive  branch, 
the  "Consumer  Protection  Agency"  to  protect  the  "interests  of  consumers"  by,  among  other 
things,  intervening  in  any  federal  agency  proceeding  or  activity  which  "may  substantially 
affect  an  interest  of  consumers,"  S.  200,  94th  Cong.,  1st  sess.  (1975),  H.R.  1183;  (3)  a  bill 
which  would  direct  the  Federal  Trade  Commission  to  create  a  "Bureau  of  Consumer  Redress" 
to  approve,  assist  and  oversee  state  plans  "for  the  resolution  of  controversies  involving 
consumers.  .  .  .,"  H.R.  1952,  94th  Cong.,  1st  sess.  (1975)  ;  (4)  a  bill  which  would  authorize 
the  Federal  Trade  Commission  to  order  compjulsory  licensing  of  patented  pharmaceuticals 
where  it  is  shown  that  the  price  of  the  drug  quoted  by  the  patentee  to  a  druggist  is  more 
than  500  percent  of  production  costs.  H.R.  885,  94th  Cong.,  1st  sess.  (1975)  ;  and  (5)  a  bill 
which  would,  among  other  things,  authorize  state  and  local  officials  to  bring  suit  to  enforce 
rules  promulgated  by  the  Federal  Trade  Commission  with  respect  to  unfair  or  deceptive 
acts  or  practices  and  to  seek  redress  for  violations  of  cease  and  desist  orders  of  the  Com- 
mission, S.  642,  94th  Cong..  1st  sess.  (1975). 

*^  See  BNA,  "Analysis  :  Legislative  Outlook  for  the  94th  Congress,"  Antitrust  Trade  Reg. 
Rep.  No.  696  at  B-1  (Jan.  14,  1975).  Two  of  the  major  aspects  of  the  new  "Antitrust 
Procedures  and  Penalties  Act"  (Public  Law  93-528) — increased  penalties  and  revised  con- 
sent decree  procedures — are  discussed  below,  see  text  accompanying  n.  —  to  — ,  infra.  The 
Magnuson-Moss  Warranty — Federal  Trade  Commission  Improvement  Act  (Public  Law  93- 
637),  signed  into  law  by  President  Ford  on  Jan.  4,  1975,  in  addition  to  its  provisions 
relating  to  consumer  warranties,  enlarged  the  powers  of  the  Federal  Trade  Commission  by 
amending  the  Federal  Trade  Commission  Act.  15  U.S.C.  §41  et  seq..  to  (1)  expand  the 
Commission's  jurisdiction  to  cover  transactions  "affecting  commerce"  in  addition  to  those 
"in  commerce"  ;  (2)  authorize  the  Commission  to  promulgate  intepretative  rules,  general 
statements  of  policy  and  rules  which  define  with  specificity  acts  or  practices  in  or  affecting 
commerce  which  are  unfair  or  deceptive  ;  (3)  broaden  the  Commissions  investigative  powers 
to  cover  persons  and  partnerships  in  addition  to  corporations  ;  (4)  empower  the  Commission 
to  seek  a  .$10,000  civil  penalty  for  each  knowing  violation  of  a  Commission  rule  or  cease 
and  desist  order;  and  (5)  authorize  the  Commission  to  institute  civil  actions  to  redress 
consumer  injuries  resulting  from  violations  of  Commission  rules  respecting  unfair  or  decep- 
tive acts  and  practices  or  cease  and  desist  orders  issued  by  the  Commission. 

It  will  also  be  recalled  that  the  Federal  Trade  Commission  Act  was  amended  in  late  1073, 
by  a  rider  to  the  Trans-Alaska  Pipeline  Authorization  Act  (Public  Law  93-153),  to  em- 
power the  Commission  to  seek  preliminary  injunctive  relief  whenever  it  has  reason  to 
believe  (1)  a  violation  of  the  Act  is  occurring  or  is  about  to  occur  and  (2)  that  such 
relief  would  be  "in  the  interest  of  the  public"  (15  U.S.C.  §  15(b)).  The  Senate  Commerce 
Committee  has  asked  the  Commission  to  provide  it  with  semi-annual  reports  itemizing  its 
use  of  new  injunctive  authority  as  well  as  its  activities  with  respect  to  its  broadened  juris- 
diction under  the  "Improvements  '  Act.  BNA.  Antitrust  Trade  Reg.  Rep.  No.  699  at  A-33 
(Feb.  4,  1975). 

^  See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  699  at  A-26  to  A-27  (Feb.  4.  1975).  The 
FTC's  budget  request  for  fiscal  year  1976  represents  an  increase  of  .$6.7  million  over  fiscal 
year  1975,  the  lion's  share  of  which  will  be  devoted,  according  to  Chairman  Engman.  to  the 
antitrust  activities  of  the  Bureau  of  Competition.  .S'ee  BNA.  Antitrust  Trade  Reg.  Rep.  No. 
714  at  A-1  (May  20,  1975).  The  budget  for  the  Antitrust  Division  calls  for  $18.8  million 
for  fiscal  year  1976.  up  more  than  .$1.4  million  from  1975.  with  33  new  positions  being 
created.  The  Justice  Department  has  explained  this  need  as  follows  : 

"An  additional  33  positions  to  fight  inflations  by  proposing  legislative  alternative  to  some 
inflationary  laws  alread.v  in  existence  and  by  examining  and  litigating  against  unfair  and 
inflationary  price  fixing."  CCH,  Trade  Reg.  Rep.  No.  163  at  4  (Feb.  10,  1975). 


624 

The  simple  fact  is  that  hardly  a  day  goes  by  without  one  of  the  antitrust  trade 
journals  reporting  some  new  piece  of  legislation  introduced  ostensibly  to  fight 
inflation.  Indeed,  on  March  22,  1975,  Senators  Hart  and  Scott  introduced  a 
broad-ranging  measure  entitled  the  "Antitrust  and  Improvement  Act  of  1975,"  ^ 
incorporating  various  proposals  already  made  in  other  pending  legislation  as  well 
as  adding  some  new  ones  of  its  own.^-  In  introducing  this  bill,  Senator  Hart 
referred  to  this  as  the  "Age  of  Antitrust,"  noting  that  the  Administration,  the 
Justice  Department  and  congressional  leaders  had  turned  to  antitrust  as  "a 
warrior  in  the  battle"  against  inflation.^ 

Those  who  are  pressing  for  immediate  antitrust  reform  make  two  basic  assump- 
tions :  First,  that  there  is  a  strong  correlation  between  antitrust  policy  and 
inflation ;  and,  second,  that  the  deficiencies  of  antitrust— substantive,  procedural, 
remedial  and  enforcement — have  combined  to  contribute  to  our  present  economic 
woes.  But  are  these  assumptions  supported  by  the  facts?  What  is  the  hard  evi- 
dence concerning  the  relationship  of  antitrust  to  inflation?  What  is  the  proof  that 
deficiencies  in  our  substantive  antitrust  doctrines  have  helped  fuel  the  fires  of 
inflation?  What  shortcomings  in  antitrust  remedies  and  in  the  degree,  adequacy 
and  techniques  of  enforcement  have  brought  us  to  our  present  perilous  economic 
state?  What  is  the  proof  that  the  current  rash  of  measures  proposed  for  curbing 
inflation  are  likely  to  bring  about  the  desired  result  without  undesirable  and 
perhaps  even  more  disastrous  side  effects?  In  short,  do  inescapable  realities  dic- 
tate our  present  course  of  action  or  are  our  leaders,  acting  on  the  basis  of  myths, 
making  assumptions  which,  while  politically  popular,  cannot  withstand  objective 
analysis?  It  is  to  these  questions  that  I  now  turn. 

ANTITRUST   AS   AN    ANTI-INFLATIONARY    WEAPON  :    MYTH    OR   REALITY 

The  so-called  concentrated  industries,  perhaps  more  than  any  other  target, 
have  borne  the  brunt  of  the  current  outcry  for  inflation-fighting  antitrust  reform. 
It  is  the  concentrated  industries,  after  all,  that  Senator  Hart  has  singled  out  as 
having  the  greatest  impact  on  inflation.^'  It  is  the  concentrated  industries  which, 
according  to  the  Democratic  House  leadership,  "manifestly  contribute  to  infla- 
tion and  mitigate  against  national  economic  recovery  and  against  the  best  interest 
of  consumers  everywhere."  ^  It  is  at  the  feet  of  the  concentrated  industries  that 
economist  Gardiner  Means  has  laid  the  blame  for  our  current  inflationary  woes.^" 
Is  there  any  hard  evidence  to  support  these  sweeping  allegations? 

A  review  of  the  scholarship  in  this  area  indicates  that,  despite  numerous  em- 
pirical studies,  there  is  no  unanimity  among  economists  as  to  the  relationship,  if 
any,  between  industrial  concentration  and  inflated  prices.  Certain  statistical 
studies  suggest  that  during  the  1950's  prices  in  concentrated  manufacturing  in- 


51  S.  1284,  94th  Cong.,  1st  sess.  (1975). 

S3  Amonfr  other  thinprs,  the  proposed  bill  would  (1)  make  a  plea  of  nolo  conicnuere  in  a 
criminal  proceeding  prima  facie  evidence  of  violation  in  a  subsequent  treble  damage  suit ; 
(2)  authorize  state  attorneys  general  to  institute  parens  patriae  actions  on  behalf  of  the 
citizens  of  their  states  (a  measure  similar  to  the  one  pending  in  the  House  Judieiar.v  Com- 
mittee ;  (4)  broaden  the  civil  investigative  authorit.v  of  the  Department  of  .Justice;  (5) 
expand  the  jurisdiction  of  the  Robinson-Patman  Act  (15  U.S.C.  §§  i:!,  14)  and  Section  7  ot 
the  Clayton  Act  (15  U.S.C.  §  IS)  to  transactions  "affecting"  as  well  as  -in'  commerce;  and 
(6)  substantially  broaden  existing  pre-merger  notification  requirements. 

Senator  Bayh  has  recently  introduced  a  proposed  amendment  to  S.  12S4,  which  would 
make  it  a  felony,  punishable  by  a  fine  of  up  to  ipl  million  and  three  years  imprisonment,  for 
any  person  to  engage  in  criminal  or  fraudulent  conduct  with  the  specific  intent  of  exclud- 
ing another  from  any  commercial  activity,  irrespective  or  whether  the  conduct  has  any 
adverse  impact  on  competition  generally  or  on  the  target  of  the  exclusionary  conduct  spe- 
cifleallr.  What  is  more,  the  Bavh'proposal  would  compel  any  corporation  guilty  of  a  Sherman 
Act  offense  to  forfeit  to  the  United  States  Treasury  20  percent  of  its  gross  revenues  during 
the  period  of  such  violation,  irrespective  of  how  trivial  or  obscure  the  offense  and  regard- 
less of  how  insignificant  its  effect  on  competition. 

53  121  Cong.  Rec.  4S6S  (daily  ed.  Mar.  22,  1975)    (remarks  of  Senator  Hart). 

54  The  preamble  to  Senator  Hart's  "Industrial  Reorganization  Act,"  first  introduced  in 
1972  and  later  reintroduced  in  the  93d  Cong,  as  S.  1167.  recites  that  the  decline  in  competi- 
tion in  industries  with  oligopoly  and  monopoly  power  "has  contributed  to  unemployment, 
infiation.  inefficiency,  and  under-utilization  of  economic  capacity,  and  the  decline  of  ex- 
ports. ..."  Moreover,  the  seven  industrial  groupings  singled  out  for  special  treatment  in 
the  proposed  bill  were  selected  because,  according  to  Senator  Hart,  "we  determined  that 
thev  have  the  greatest  impact  on  the  persistent  inflation  eating  away  at  the  Nation  .... 
as  quoted  in  Committee  Report.  "Report  on  Senate  Bill,  The  Industrial  Reorganization  Act, 
28  the  Record  747,  754  (November  1973). 

55  See  text  accompanying  n.  31.  supra-.  .    ..^       . 
58  See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  689  at  A-9  (Nov.  19,  1974)  ;  BNA,  Antitrust 

Trade  Reg.  Rep.  No.  704  at  A-11  (Mar.  11,  1975). 
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dustries  rose  more  rapidly  than  in  loss  concentrated  ones/"^  However,  when  a 
similar  study  was  repeated  for  the  i>eriod  1959-1963,  no  statistically  significant 
relationship  was  found  between  concentration  and  the  degree  of  price  increases.'* 

Significantly,  in  testimony  before  the  Joint  Economic  Committee  in  1970, 
Judge  McLaren,  then  Assistant  Attorney  General  in  charge  of  the  Antitrust 
Division,  submittetl  a  statistical  study  of  price  changes  in  both  concentrated 
and  unconcentrated  industries  for  the  periixl  1963  to  1969.  The  study  was  pre- 
pared by  staff  members  of  the  Antitrust  Division,  headed  by  Dr.  Leonard  Weiss 
of  the  University  of  Wisconsin,  who  was  then  McLaren's  Special  Economic  Assist- 
ant and  who  had  previously  conducted  two  of  the  pioneer  studies  in  the  area. 
The  results,  which  run  directly  contrary  to  the  views  of  those  in  charge  of  the 
present  war  against  inflation,  were  summarized  by  Judge  McLaren  as  foUcnvs : 

'■The  staff  first  simply  comixired  price  changes  and  levels  of  concentration  in 
these  industries.  It  found  no  significant  correlation  between  industrial  concentra- 
tion and  price  changes  for  the  over-all  period  1963-1968,  when  prices  were 
relatively  stable.  During  the  more  inflationary  years,  1967-1969,  it  found  that 
prices  rose  a  good  deal  less  in  concentrated  industries  than  in  the  more  competi- 
tive sector.  In  other  words,  there  was  a  negative  relationship  between  concentra- 
tion and  price  changes  in  this  i>eriod.  .  .  .  [Moreover]  ...  it  api^ears  that, 
rather  than  contributing  to  inflation,  concentration  probably  dampened  its  effect 
through  1968  and  perhaps  through  1969."  '" 

If  the  Justice  Department's  own  study  is  not  enough  to  give  pause  to  those 
who  link  concentration  with  inflation,  then  I  would  refer  them  to  the  sharply 
divergent  views  on  the  subject  expressed  just  last  year  at  the  Columbia  Law 
School  Conference  on  Industrial  Concentration.*"  On  one  side  of  the  issue,  Pro- 
fessor Willard  Mueller,  who  has  held  various  governmental  positions,  including 
chief  economist  for  the  FTC,  expressed  the  firm  view  that  "the  presence  of  un- 
restrained market  power  creates  an  inflationary  bias  in  contemporary  America.''  *' 
And  yet,  two  eminent  economists,  who  conducted  a  comprehensive  study  of  price 
changes  in  industries  of  low  versus  high  concentration,  reached  precisely  the 
opposite  conclusion.*^  According  to  them  : 

"After  adjusting  for  further  influences,  as  economic  theory  predicts,  there  is 
no  relationship  between  concentration  and  either  wage  levels  or  price  levels  or 
changes  in  wage  levels  or  changes  in  price  levels  over  time. 

"On  the  basis  of  the  facts  developed  in  the  tables  of  this  paper  many  of  the 
popular  generalizations  about  the  positive  relation  between  concentration  and 
price  increases  are  demonstrated  to  be  false.  Much  folklore  has  been  promulgated 
about  the  relation  between  concentration  and  prices  primarily  through  the  forum 


^'  See  Mueller,  "Industrial  Concentration  :  An  Important  Inflationary  Force,"  in  Indus- 
trial Concentration  :  The  New  Learning  290  (H.  J.  Goldsmid,  H.  M.  Mann  &  J.  F.  Eeston  eds. 
1974)  Mueller  refers  to  two  "major  studies"  supporting  this  conclusion — Levinson,  "Post- 
war Movement  of  Prices  and  Wages  in  Manufacturing  Industries  in  Study  of  Employment, 
Growth  and  Price  Levels'"  (Joint  Economic  Committee  Stud.v  Pajier  Nov.  21,  1960)  and 
Weiss,  "Business  Pricing  Policies  and  Inflation  Reconsidered."  74  Journal  of  Political 
Economy  177-S7  (April  1966).  As  Mueller  points  out,  however,  this  conclusion  was  severely 
criticized  in  Depodwin  &  Selden,  "Business  Pricing  Policies  and  Inflation,"  71  Journal  of 
Political  Economy  116-27  (April  1963). 

2^  Weiss,  "Business  Pricing  Policies  and  Inflation,"  supra  n.  57. 

59  McLaren,  "Oligopoly  and  Inflation  (III)  :  The  View  from  the  Justice  Department,"  4 
Antitrust  Law  &  Economics  Review  99,  102-103  (Spring  1971).  Judge  McLaren  also  pointed 
out : 

"Concentration  is  of  course  not  the  only  factor  which  may  be  expected  to  influence  in- 
dustry price  changes.  In  order  to  isolate  the  effect  of  concentration,  the  staff  tried  to  account 
for  other  factors  by  developing  indexes  of  unit  labor  costs,  unit  material  costs,  and  physical 
output  (or  demand)  for  1963  to  1968,  the  last  year  for  which  such  data  is  available.  These 
other  dactors  did  explain  much  of  the  difference  in  jirice  changes  in  these  industries.  Even 
after  taking  them  into  account,  however,  prices  in  1967-68  rose  significantly  less  in  the 
more  concentrated  industries.   .  .   ."  Id.  at  103'. 

The  study's  statistical  methodology  is  set  forth  in  Weiss,  "The  Role  of  Concentration  in 
Recent  Inflationary  Price  Movements  :  A  Statistical  Analysis,"  4  Antitrust  Law  &  Economics 
Review  109-21  (Spring  1971). 

^  See  "The  Theory  and  Evidence  :  Inflation  and  Concentration,"  Industrial  Concentration  : 
The  New  Learning,  supra  n.  57,  279-338. 

*i  Mueller,  "Industrial  Concentration  :  An  Important  Inflationary  Force,"  in  Industrial 
Concentration  :  The  New  Learning,  supra  n.  57,  302. 

«-  Weston  &  Lustgarten,  "Concentration  and  Wage  Price  Changes,"  in  Industral  Concen- 
tration :  The  New  Learning,  supra  n.  57,  307-35. 
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of  congressional  hearings.  When  these  presentations  have  been  subjected  to 
scholarly  appraisal,  they  have  not  stood  up  against  the  facts."  ^ 

My  curiosity  having  been  heightened  by  the  divergence  of  opinion  at  the 
Columbia  Conference,  I  recently  asked  Dr.  Jerome  Cohen,  who  was  chief  econo- 
mist for  the  plaintiffs  in  the  Electrical  Equipment  cases,**  to  undertake  a  com- 
parison of  the  price  behavior  of  a  sample  of  concentrated  competitive  and 
regulated  industries  during  the  past  several  years.  I  added  the  category  of 
regulated  industries  because  they  too  are  under  fire  as  a  major  cause  of  the 
current  inflationary  spiral.*^ 

Taking  1967  as  the  base  year  for  the  consumer  price  and  the  wholesale  price 
indices  (1967=100),  a  comparison  was  made  with  the  index  levels  for  Augiist, 
1974,  the  most  recent  date  for  which  wholesale  price  indices  for  both  4-digit  and 
5-digit  SIC  categories  were  then  available.*®  On  this  basis,  the  consumer  price 
index  in  August  1974  stood  at  150.2,  while  the  wholesale  price  index  was  157.4." 

As  an  initial  measure  of  price  behavior  in  concentrated  industries.  Dr.  Cohen 
selected  from  the  four-digit  SIC  code,  those  industries  with  four-firm  concentra- 
tion radios  of  70  percent  or  higher,^  having  a  1967=100  base  and  a  continuous 
price  history  from  that  year  through  August,  1974.**  There  were  15  such  indus- 
tries ''"  and  the  average  price  index  for  them  stood  at  133.2  in  August,  1974.^^  As  an 
initial  measure  of  the  price  behavior  in  competitive  industries.  Dr.  Cohen  then 
selected  from  the  four-digit  code  those  industries  with  four-firm  concentration 
ratios  of  30  percent  or  less  and  applied  the  same  analysis.  There  were  24  such 
industries ''"  and  the  average  price  index  for  them  stood  at  164.9  in  August,  1974." 
A  comparison  of  the  two  thus  indicates  that  between  1967  and  August,  1974,  the 


^  Id.  at  330.  At  a  conference  recently  held  by  the  Council  on  Wage  and  Price  Stability  to 
consider  the  effects  on  inflation  of  pricing  practices  in  concentrated  industries,  see  BNA. 
Antitrust  Trade  Reg.  Rep.  No.  708  at  A-4  (Apr.  18,  1975).  Professor  Weston  submitted  a 
paper  in  which  he  updated  his  statistical  study  through  January  1975  and  concluded  that 
"[t]he  most  valid  generalization  is  that  prices  in  large  firms  and  in  concentrated  industries 
respond  to  market  forces  in  ways  not  fundamentally  different  from  what  takes  place  in 
industries  not  regarded  as  concentrated."  Weston,  "Evaluation  of  the  Prenotiflcation  Pro- 
posal," Unpublished  Paper  presented  to  The  Conference  on  Concentration,  Administered 
Prices,  and  Inflation,  Washington,  D.C.,  Apr.  14,  1975. 

Even  those  at  the  Columbia  conference  who  contended  that  concentration  contributes  to 
inflation  were  unable  to  say  to  what  degree  this  is  the  case. 

"MiLTOx  Handler.  On  the  assumption  that  in  the  current  year,  1974,  we  have  a  two- 
digit  rate  of  inflation,  could  Professor  Mueller  quantify  the  amount  of  inflation  that  he 
would  ascribe  to  concentration  during  the  current  year  as  distinguished  from  the  other 
causes  of  inflation,  so  that  we  could  have  some  measure  of  the  significance  of  the  relation- 
ship which  he  finds? 

"John  Blair.  Nobody  can  do  that  with  existing  data. 

"Mueller.  I  agree.  The  people  who  are  devoting  all  their  time  to  this  particular  subject 
haven't  been  able  to  do  so.  .  .  ." 

Industrial  Concentration  :  The  New  Learning,  supra  n.  57,  334. 

«  The  Electrical  Equipment  cases  refer  collectively  to  the  criminal  and  civil  price-fixing 
suits  instituted  by  the  government  in  1960  against  the  nation's  leading  manufacturers  of 
electrical  equipment  and  the  private  treble  damage  actions  which  ensued.  For  an  account  of 
this  historic  litigation,  see  C.  Bane,  "The  Electric  Equipment  Conspiracies"   (1970). 

^  See.  e.g.,  "Statement  of  Thomas  E.  Kauper  before  the  Joint  Economic  Committee,"  93d 
Cong.,  2d  sess.,  Sept.  9,  1974,  at  10  ("There  are  without  doubt  regulatory  statutes  on  the 
books  which  contribute  to  inflation.")  Engman,  Address  Before  the  1974  Fall  Conference  of 
the  Financial  Analysts  Federation,  Detroit,  Mich..  Oct.  7.  1974.  printed  in  full  text  in  BNA, 
Antitrust  Trade  Reg.  Rep.  No.  683  at  E-1  to  E-3  (Oct.  8,  1974). 

•^^  Under  the  Bureau  of  the  Census,  Standard  Industrial  Classification  (SIC)  System,  all 
manufacturing  is  divided  into  21  broad  industrial  groups  (2-digit  category).  These  group- 
ings become  progressively  narrower  as  they  are  more  closely  defined.  There  are  approxi- 
mately 150  ,?-digit  groups,  422  .{-digit  industries.  1,200  5-digit  product  classes,  and  10.000 
/ndividual  7-digit  products.  All  manufacturing,  for  example,  is  a  7-digit  category  :  #20, 
Food  and  Kindred  Products,  a  2-digit  major  industry  category;  #201,  IMent  Products,  a  3- 
digit  industry  group  ;  #2011,  Meat  Packing  Plants,  a  4-digit  industry  :  and  #20111,  Fresh 
Beef,  a  5-digit  product  class. 

«'  .S'ee  app.  A. 

^^  See  1967  Census  of  Manufacturers,  "Concentration  Ratios  in  Manufacturing,"  special 
reports,  pts.  1,  2,  and  3,  Bureau  of  the  Census,  U.S.  Department  of  Commerce,  U.S.  Govern- 
ment Printing  Office. 

'^^  During  recent  years  a  growing  need  for  comprehensive  measures  of  industrial  prices 
related  to  industry  structure,  in  addition  to  the  market-oriented  prices  .of  the  Wholesale 
Price  Index,  became  increasingly  apparent.  As  a  result,  the  Bureau  of  Labor  Statistics 
initiated  a  program  of  industry  sector  price  indexes  based  upon  data  collected  for  the  whole- 
sale price  index.  See  Wholesale  Prices  and  Price  Indexes,  Supp.  1974,  U.S.  Department  of 
Labor,  Bureau  of  Labor  Statistics  (January  1975).  An  industry  or  price  index  is  essentiall.v 
a  composite  index  made  up  of  price  series  that  match  the  economic  activity  of  a  defined 
industry  or  economic  sector.  Dr.  Cohen's  selection  of  prices  and  industries  was.  therefore, 
constrained  by  a  number  of  factors  :  Were  industry  sector  or  product  group  prices  available, 
coordinated  with  the  concentration  ratio  categories,  and  were  such  selected  series  measured 
ontinuously  from  1967  through  August  1974,  and  was  the  base  1967  =  100? 

"">  See  app.  B. 

""■  See  app.  A. 

"^  See  app.  C 

■^3  See  app.  A. 
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average  price  increase  of  tlie  less  concentrated  industries  was  substantially 
higher  than  that  of  the  more  concentrated  industries." 

In  order  to  enlarge  his  sample.  Dr.  Cohen  used  the  O-digit  census  product  classes 
(1963  census  code)  as  a  second  measiire  of  comparison.  He  first  selected  from  the 
five-digit  SIC  code  indexes  those  product  categories  with  four-firm  concentration 
ratios  of  10  percent  or  higher,  having  a  ir>67=100  base  and  a  continuous  price 
history  from  that  year  through  August,  1974.  There  were  57  such  product  cate- 
gories ^  and  the  average  price  index  for  them  stood  at  149.0  in  August,  1974.''" 
He  then  performed  the  same  analysis  for  tho.se  5-digit  product  categories  with 
four-firm  concentration  ratios  of  SO  percent  or  less.  There  were  82  such  product 
categories  "  and  the  average  price  index  for  them  stood  at  1G0.7  in  August,  1974.'* 
This  analysis  confirmed  his  earlier  finding — that  between  19G7  and  August,  1974, 
the  average  price  increase  for  the  less  concentrated  industries  was  higher  than 
that  of  the  more  concenti-ated  industries."" 

Turning  to  the  regulated  industries,  Dr.  Cohen  selected  nine  categories  from 
the  Consumer  Price  Index,  including  gas,  electricity,  residential  telephone  service, 
railroad  fares  (coach),  local  transit  fares,  and  airplane  fares  (chiefly  coach)."" 
On  a  1967=100  base,  the  average  price  index  for  these  categories  stood  at  147.1 
in  August,  1974."^ 

In  sum.  Dr.  Cohen's  findings  indicate  that,  on  the  average,  concentrated  in- 
dustry prices  rose  less  rapidly  than  competitive  industi'y  prices  over  the  1967- 
August,  1974  period.  During  the  same  period,  regulated  industry  prices  seem  to 
have  risen  somewhat  more  than  concentrated  industry  prices,  but  again  less  than 
competitive  industry  prices. 

These  findings  appear  to  support  both  the  earlier  Justice  Department  study 
and  those  economists  at  the  Columbia  Conference  who  expressed  the  view  that 
there  is  no  statistically  significant  relationship  between  concentration  and  infla- 
tion. The  findings  also  suggest  to  me  that  those  who  claim  our  regulatory  system 
has  fueled  the  recent  inflation  have  not  done  all  of  their  homework. 

I  do  not  have  the  hardihood  to  suggest  that  Dr.  Cohen's  analysis,  or  any  of 
the  other  studies  to  which  I  have  alluded,  supply  the  definitive  answer  to  this 
very  knotty  question.  Indeed,  Dr.  Cohen  has  cautioned  me  on  several  occasions 
about  the  imperfections  in  the  available  statistical  data.*"  What  I  am  suggesting 
is  that,  in  view  of  the  evidence  thus  far  available,  we  are  not  warranted  in  blithely 
assuming  that  inflation  is  worse  in  those  areas  of  the  economy  where  there  are 
few  firms  than  in  those  sectors  where  there  are  numerous  competitors.  All  that 


'*  See  id. 

^  See  app.  D. 

'9  See  app.  A. 

"7  See  app.  E. 

"'  See  app.  A. 

™  See  id. 

^  See  app.  F. 

81  See  app.  A. 

^  The  limitations  of  concentration  ratio  data  liave  been  discussed  extensively  in  economic 
and  statistical  literature,  as  has  the  relationship  of  price  data  to  industry  sector  classifica- 
tion. See,  e.g.,  "Limitations  in  the  Use  of  Concentration  Ratios"  in  Concentration  Ratios  in 
Manufacturing  Industry,  190."^.  a  report  prepared  by  the  Bureau  of  the  Census  for  the  Sub- 
committee on  Antitrust  and  Monopoly  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  89th 
Cong.,  2d  Sess.,  Washington.  D.C.  1966;  B.  Bock,  "Concentration.  Oligopoly  and  Profit: 
Concepts  Versus  Data."  the  Conference  Board,  New  York,  1972.  See  also  "Concentration  in 
Particular  ;Markets."  in  Industrial  Market  Structure  and  Economic  Performance,  Frederick 
M.  Scherer.  Rand-McNally  &  Co.,  Chicago,  1971. 

The  limitations  of  the  wholesale  price  index  have  been  widely  noted,  see  e.g.,  N.Y.  Times. 
May  25.  197.5,  §  .3  (Business),  at  11,  Col.  1.  especially  the  fact  that  a  number  of  sectors  are 
represented  by  reported  list  prices  and  not  by  actual  market  prices.  See,  e.g.,  C.  Bane.  "The 
Electrical  Equipment  Conspiracies"  (1973). 

Regulated  industry  price  data  are  not  adequately  developed  and  the  need  to  rely  on  frag- 
mentary data  in  the  consumer  price  index  and  relate  this  to  wholesale' price  index  compari- 
sons is  still  another  limitation. 

In  addition,  the  bare  statistical  comparison  of  the  increase  in  prices  in  the  three  cate- 
gories (coi\centrated.  competitive,  and  regulated)  indicates  nothing  of  the  economic  forces, 
causative  and  consequetial,  playing  upon  the  data  and  resulting  from  it.  For  example,  the 
fact  that  some  industrial  sectors  are  more  capital-intensive  than  others,  therefore  can 
achieve  greater  productivity  than  others,  and  thus  may  partially  absorb  price  increases, 
is  not  reflected  by  a  mere  statistical  comparison,  nor  is  the  relative  labor  component,  in  its 
differing  impact,  unevenly,  on  various  industrial  sectors.  See  "Inflation  and  Concentration  : 
the  Theory  and  the  Evidence,"  in  Industrial  Concentration  :  The  New  Learning,  supra  n.  .57. 
279-3.3S. 

Finally,  variations  in  the  size  of  the  sample  may  significantly  affect  the  statistical  com- 
parison. See,  e.g..  Brozen.  Concentration  and  Profits:  Does  Concentration  Matter?,"  XIX 
The  Antitrust  Bulletin  381  (Summer  1974).  And  differences  in  the  selection  of  time  periods 
and  in  the  weighting  may  result  In  varying  comparisons. 
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I  say  is  that  we  should  have  more  facts  before  reaching  any  conclusion  and,  more 
particularly,  before  we  apply  Draconian  measures  to  the  concentrated  industries.^ 

It  is  interesting  to  note  in  this  connection  that,  at  his  recent  confirmation 
hearings,  the  new  Attorney  General  commented  that  it  is  "quite  possible"  that 
high  economic  concentration  in  certain  industries  has  actually  kept  prices  down. 

"I'm  just  saying  that  if  we  assume  that  breaking  up  certain  industries  will 
automatically  result  in  lowering  prices,  I  think  the  exi^erience  has  shown  that  it 
may  very  well  have  the  opposite  effect.  .  .  .  That  is  not  the  popular  view,  but  I 
think  that  is  probably  what  can  be  shown."  ** 

Surely  when  the  country's  chief  law  enforcement  official  expresses  such  reserva- 
tions, particularly  one  who  has  a  lifetime  of  varied  antitrust  experience,  it 
behooves  those  who  espouse  the  "popular  view"  to  check  and  double-check  their 
facts  before  broadcasting  their  extravagant  claims.  Headline  seeking  may  promote 
political  careers ;  it  is  hardly  the  correct  medicine  for  an  extremely  sick  economy. 

I  turn  now  from  the  relationship  between  industry  structure  and  inflation  to 
the  relationship  between  specific  anti-competitive  practices  and  inflation. 

As  I  have  already  noted,  the  prevailing  view  in  the  halls  of  government  is  that 
vigorous  antitrust  enforcement  will  help  curb  inflation  by  lowering  prices  to  the 
consumer.  The  fact  of  the  matter  is,  however,  that  while  this  may  hold  true  in 
some  cases,  the  effect  may  be  just  the  opposite  in  other  instances. 

In  his  October  8th  economic  message.  President  Ford  referred  specifically  to 
professional  fee  schedules  and  real  estate  settlement  fees  which  he  asserted  were 
"noncompetitive"  and  "must  be  eliminated"  through  vigorous  prosecution  by 
the  Justice  Department.^  In  fact,  for  more  than  four  years  the  Justice  Depart- 
ment has  been  pursuing  a  "concerted  program"  directed  against  alleged  restraints 
of  trade  among  professional  groups,  challenging  as  per  sc  unlawful  various 
standards  employed  by  professional  associations  of  engineers,  architects,  account- 
ants, realtors  and  lawyers  which,  according  to  the  government,  "prevent  price 
competition  in  the  charges  for  service  by  members  of  these  professions."  ** 
Whether  these  types  of  arrangements  are  within  the  purview  of  Section  1  of  the 
Sherman  Act  is  not  the  issue  in  our  present  discussion.^  What  is  the  issue  is 
whether  the  elimination  of  these  practices  will  lower  the  price  of  professional 
services  to  the  consumer  as  well  as  whether  it  will  have  any  discernible  effect 
on  the  consimier  price  index.  Based  on  the  returns  thus  far,  the  answer  is  a 
resounding  No.  As  an  article  in  the  Neiv  York  Times  recently  proclaimed  in 
banner  headlines  "Brokers'  Fees  Higher  Since  Price-Fixing  Suit."  ^  The  article 
pointed  out  that,  although  every  price-fixing  suit  instituted  by  the  Justice 
Department  against  a  real  estate  board  has  been  settled  by  a  consent  decree 
enjoining  publication  of  suggested  rate  schedules,  the  invariable  result  has 
been  to  increase  rather  than  decrease  real  estate  commissions.  Nor  does  the 
Justice  Department  deny  this,  as  the  article  also  made  clear  : 

"The  Justice  Department  acknowledges  that  prices — both  in  the  real  estate 
industry  and  in  other  service  businesses — have  risen  in  the  wake  of  its  price- 
fixing  suits."  ** 

A  district  court  in  Alabama  recently  reached  the  same  conclusion,  in  approving 
the  settlement  of  a  class  action  challenging  the  legality  of  a  recommended  real 
estate  fee  schedule.*^  The  settlement  was  approved,  even  though  it  did  not  provide 
for  the  payment  of  damages,  since  the  court  found  that  it  was  unlikely  that 
plaintiffs  could  establish  any  monetary  injury  even  if  they  prevailed  at  trial. 
In  reaching  this  conclusion,  the  court  was  persuaded  by  the  affidavits  of  two 
real  estate  officials  in  other  cities  whose  real  estate  boards  had  entered  into 
consent  decrees  with  the  Justice  Department  enjoining  the  use  of  recommended 
fee  schedules.  As  the  court  noted : 

"In  both  Atlanta  and  Memphis,  consent  decrees  prohibiting  the  maintenance  of 
any  recommended  fee  schedules  were  entered  as  a  result  of  injunctive  proceedings 
brought  by  the  United  States  of  America.  These  affidavits  refleet  that  the  impact 
of  the  rescission  of  fee  schedules  on  commission  rates  has  been  in  the  opposite 


^  For  a  discussion  of  some  of  tliese  proposed  measures,  see  text  accompanyinj;  n.  —  to — , 
infra. 

«  As  quoted  in  BNA,  Antitrust  Trade  Reg.  Rep.  No.  699  at  A-21   (Feb.  4,  1975). 

*5  See  text  accompanyinfr  n.  9.  supra. 

*"  Brief  for  the  United  States  as  Amicus  Curiae  at  1,  Goldfarh  v.  Virginia  State  Bar  and 
Fairfax  County  Bar  Ass'n  419  U.S.  90.3  (1974).  grantinq  cert,  to  497  F.  2d  1  (4th  Cir. 
1974).  aff'g  and  rev'g  in  part  355  F.  Supp.  491  (E.D.  Va.  1973). 

^  The  legality  under  the  Federal  antitrust  laws  of  bar  associations'  minimum  fee  sched- 
ules is  currently  before  the  Supreme  Court  in  the  Goldfarh  litigation.  See  n.  S7,  supra. 

88N.Y.  Times,  Mar.  23,  1975,  §  S  (Real  Estate),  at  1,  col.  7. 

90  Hill  V.  Art  Rice  Realty  Co.,  1974-2  Trade  Cas.  H  75,364  (N.D.  Ala.  1974). 
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direction  from  what  plaintiff  insists  in  his  suit,  with  the  rates  gmng  up  rather 
than  down  after  he  claimed  'eonspiraei/  had  been  ended  Inj  goventment  action.""^ 

The  Justice  Department's  response  to  this  phenomenon  is  quite  interesting. 
Replying  to  the  charge  that  its  price-fixing  suits  against  professional  groups 
have  actually  spurred  inflation,  a  spokesman  for  the  Antitrust  Division  stated 
that  "[i]t  is  not  a  matter  of  determinative  importance  whether,  following  any 
successful  price-fixing  prosecution,  the  price  goes  up  or  down.  Our  interest  ...  is 
to  attempt  to  remove  artificial  restraints  a  conspiracy  has  placed  upon  the  ability 
of  the  marketplace  to  set  its  own  price." ""  The  trouble  with  this  explanation,  of 
course,  is  that  the  Antitrust  Division  has  time  and  again  invoked  the  goal  of 
lower  prices  as  the  reason  for  prosecuting  these  suits  in  the  first  place.*^ 

Nor  is  it  always  correct  to  assume  that  the  successful  prosecution  of  a  merger 
case  under  Section  7  will  inevitably  inure  to  the  benefit  of  the  consumer  in  the 
form  of  lower  prices.  Indeed,  the  Supreme  Court  itself  acknowledged  this  fact  in 
Broicn  Shoe:^* 

"[W]e  cannot  fail  to  recognize  Congress'  desire  to  promote  competition  through 
the  protection  of  viable,  small,  locally  owned  business.  Congress  appreciated  that 
occasional  higher  costs  and  prices  might  result  from  the  maintenance  of  frag- 
mented industries  and  markets.  It  resolved  those  competing  considerations  in 
favor  of  decentralization.  We  must  give  effect  to  that  decision.*^ 

The  long  and  short  of  the  matter  is  that  Antitrust  has  many  goals  not  all  of 
which  are  necessarily  consistent  with  one  another.  It  may  be  socially  desirable  to 
forbid  price-fixing  and  corporate  mergers  even  though  the  short  or  even  long  term 
consequence  may  be  higher  prices.  As  Judge  McLaren  pointed  out  when  he  was 
with  the  Justice  Department  "[t]he  Antitriist  Division  is  not  primarily  intended 
to  be  an  inflation-fighting  agency." '"  It  is  a  grave  mistake,  in  my  judgment,  for 
responsible  officials  to  create  the  contrary  impression  and  thus  raise  false  hopes 
and  expectations  about  the  role  of  antitrust  in  an  inflationary  era.®''  As  Frederick 
Scherer,  Director  of  the  FTC's  Bureau  of  Economics,  aptly  put  it  in  a  recent 
statement  before  the  Joint  Committee  "one  cannot  expect  antitrust  to  resolve  all 
or  even  a  large  fraction  of  the  inflation  problem."  "*  At  best,  it  is  but  one  of  the 
many  tools  available  to  the  government  and  its  other  purposes  are  not  to  be 
confused  with  or  dissipated  by  the  emphasis  upon  a  mythical  objective  which  it 
is  ill-suited  to  achieve. 

LAXITY   IN    ENFOECEMENT — MYTH   OR  REALITY 

Since  the  inflation  cannot  be  attributed  to  any  shortcomings  in  the  antitrust 
laws,  is  there  any  basis  for  charging  the  Department  of  Justice  or  the  Federal 
Trade  Commission  with  laxity  in  enforcement?  While  there  is  now  a  movement 


M/(Z.  at  p.  98,179  (emphasis  added). 

^  As  quoted  in  N.Y.  Times.  Mar.  23.  1975,  §  8  (Real  Estate),  at  10,  col.  4. 

"3  Another  illustration  of  "vigorous"  antitrust  enforcement  which  may  actually  hurt  the 
consumer's  pocketbook  is  the  FTC's  recently  filed  suit  against  ITT  and  its  subsidiary,  ITT 
Continental  Banking,  International  Telephone  &  Telegraph  Corp.,  et  al.,  No.  9000  (F.T.C., 
Dec.  10,  1974).  The  complaint  there  charges  the  respondents  with  attempting  to  monopolize 
the  wholesale  baking  industry  in  various  regional  and  local  markets  throughout  the  United 
States  by  engaging  in  predatory  and  discriminatory  pricing  practices.  Assuming  for  argu- 
ment's sake  that  respondents  are  guilty  as  charged,  will  the  Commission's  successful  pros- 
ecution of  the  action  benefit  the  consumer  by  lowering  prices?  Not  according  to  the 
Commission's  own  Bureau  of  Economics,  which  vigorously  opposed  the  filing  of  the  com- 
plaint. The  conflict  between  the  Commission's  economists  and  its  legal  staff  was  succinctly 
summarized  by  Commissioner  Thompson,  who,  joining  with  Commissioner  Nye  in  a  published 
dissent,  forcefully  argued  that  the  action  was  "more  likely  to  raise  consumer  prices  than 
to  lower  them.   .   .   ."  BNA,  Antitrust  Trade  Reg.  Rep.  No.  693  at  F-2  (Dec.  12.  1974). 

"The  thrust  of  this  lawsuit  seems  to  be  ...  to  force  ITT  Continental  to  raise  its  prices 
in  those  cities  where  it  now  has  them  set  at  a  level  that,  in  the  legal  staff's  view  ix  too  low. 
Our  lawyers  say  that  we  must  act  to  deprive  the  consumer  of  the  short-run  benefits  of 
these  lower  prices  in  order  to  space  him  the  burden  of  having  to  pay  a  'monopoly'  price  in 
the  future.  Our  economists  suspect,  however,  that  the  short-run  and  the  long-run  will  not 
be  too  much  different,  thanks  (as  noted)  to  the  competition  that  will  remain  from  captive 
bakeries  of  the  retail  chain  stores.  In  the  economists'  view,  therefore,  this  lawsuit  is  very 
likelii  to  have  anti-consumer  effects,  i.e.,  to  produce  a  higher  rather  than  a  lower  price  for 
hread  in  the  cities  affected  hy  it." 

Id.  at  F-5  (emphasis  added). 

M  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

^  Id.  at  344  (emphasis  added). 

*«  McLaren,  supra  n.  59,  at  101. 

8^  See,  e.ff.,  Saxbe.  Unpublished  Address  Before  Legal  Committee  of  the  Manufacturers  of 
America.  Wash.,  D.C.,  Oct  .29.  1974  : 

"[V]igorous  enforcement  of  the  antitrust  laws  can  materially  assist  the  free  enterprise 
system  and  have  a  direct  and  beneficial  impact  on  inflation." 

Id.  at  p.  1. 

»'  Statement  of  Frederick  M.  Scherer  before  the  Joint  Economic  Committee,  93d  Cong., 
2d  sess.,  Sept.  4,  1974,  at  p.  20. 
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afoot  to  multiply  the  appropriations  for  these  two  agencies,  the  efficiency  of  past 
enforcement  must  be  measured  in  terms  of  the  money  tliat  was  then  available 
for  this  purpose.  After  all,  Congress  is  in  control  of  the  purse.  The  record  .shows, 
as  might  be  expected,  that  neither  the  Antitrust  Division  nor  the  Commission 
has  shied  away  from  asking  for  increased  appropriations  year  after  year."^ 

Starting  with  1960,  and  averaging  the  number  of  cases  filed  by  the  Antitrust 
Division  through  1974,  we  find  that  62  new  cases  were  instituted  annually  during 
this  period,  with  the  average  for  1960  to  1964  being  69,  1965  to  1969  being  48, 
and  1970  to  1974  being  68.  This  is  shown  in  the  subjoined  table,  where  criminal 
and  civil  proceedings  are  broken  out : 

CRIMINAL  AND  CIVIL  CASES  FILED  BY  THE  ANTITRUST  DIVISION,!  1960-74 

Fiscal  year  Civil  Criminal  Total 

1960 

1961 

1962 

1963 - - 

1964 

1965 

1966 

1967 

1968 

1969 

1970.. 

1971 

1972 

1973 _ 

1974 -.. 

Total,  15  yr 653  237  929 

'  U.S.  Department  of  Justice,  "Annual  Reports  of  the  Attorney  General  of  the  United  States." 

This  is  to  be  contrasted  with  the  annvial  average  of  37  during  the  immediate 
post-war  period,  1945  to  1949,  and  the  annual  average  of  48  in  the  1950's.^'*° 

In  the  period  from  1970  to  1974,  the  Antitrust  Division  instituted  57  Section  2 
monopoly  actions — more  than  double  the  number  brought  during  tlie  preceding 
five-year  period."^  On  the  price-fixing  front,  the  Division's  record  has  been  no  less 
impressive :  156  price-fixing  suits  were  commenced  between  1970  and  1974,  an 
increase  of  more  than  5  per  year  over  the  preceding  five-year  period.^"^  Moreover, 
since  the  Supreme  Court's  landmark  Section  7  opinion  in  Brown  Shoe,^'^  the  Anti- 
trust Division  has  brought  no  fewer  than  116  anti-merger  actions.^"*  Equally 


59 

27 

86 

40 

22 

62 

41 

32 

73 

39 

23 

62 

41 

23 

64 

33 

10 

43 

32 

12 

44 

36 

17 

53 

40 

10 

50 

39 

14 

53 

54 

5 

59 

52 

12 

64 

72 

15 

87 

42 

20 

62 

33 

34 

67 

s'  For  example,  as  the  following  chart  indicates,  the  annual  budget  appropriations  for  the 
Antitrust  Division  have  more  than  tripled  since  1960. 

Budget 
Fiscal  year  :  appropriations 

1960 $4, 500,  000 

1961 5, 074,  000 

1962 5, 875,  000 

1963 6, 218,  850 

1964 6.  600,  000 

1965 7,  072,  000 

1966 7, 175,  000 

1967 7, 495,  000 

1968 7,  820,  000 

1969 S, 352,  000 

1970 9,  761,  000 

1971 11, 079,  000 

1972 12,  060,  000 

1973 12, 836,  000 

1974 13, 019,  000 

1975 16,  762,  000 

Source  :  Antitrust  Division,  Department  of  Justice. 

100  Prom  1945  through  1949,  the  Antitrust  Division  commenced  185  actions,  66  criminal 
suits  and  119  civil  proceedings.  During  the  lO-.vear  period,  1950  through  1950.  the  Division 
instituted  484  actions,  214  criminal  suits  and  270  civil  proceedings.  U.S.  Department  of 
Justice.  "Annual  Reports  of  the  Attorney  General  of  the  United  States." 

iM  Id.  Of  these  57  monopolization  suits,  50  were  civil  proceedings  and  7  were  criminal. 
Id.  From  1965  to  1969,  27  monopolization  suits  were  filed  by  the  Antitrust  Division,  23  of 
which  were  civil  actions  and  4  criminal.  Id. 

102  Id, 

^<^  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

10*  U.S.  Department  of  Justice,  "Annual  Reports  of  the  Attorney  General  of  the  United 
States." 
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significant,  in  the  last  ten  years  the  Division  has  launched  more  than  4,600  in- 
vestigations into  alleged  instances  of  unlawful  conduct.^'*  The  number  of  investi- 
gations uiuleitaken  is  perluips  a  more  illuminating  indication  of  the  scope  of  the 
Division's  enforcement  effort  than  the  nunil)er  of  cases  brought  or  ti'ied.  Some  of 
the  investigations  lead  to  corrective  action,  making  formal  litigation  unnecessary. 
Some  indicate  that  the  complaints  are  totally  without  foundation.  Some  are  not 
pursued  for  practical  reasons,  such  as  the  unavailability  of  witnesses,  the  in- 
ability to  prove  the  claimed  violations  or  the  lack  of  personnel  and  money.  Only 
in  the  latter  instance  would  increased  manpower  be  advantageous. 

Nor  is  the  antitrust  activity  of  the  FTO  to  be  ignored.  Within  the  last  three 
years,  the  Commission  has  brought  massive  anti-monopoly  suits  against  eight 
leading  oil  companies,^'*  the  breakfast  cereal  industry  '^'^  and  Xerox  Corporation.^"* 
At  the  same  time,  tlae  Commission's  enforcement  of  the  anti-merger  laws  has 
continued  "at  a  high  level.  .  .  ."  ^""  Indeed,  according  to  the  Commission,  its 
"antitrust  workload  [covering  a  diversity  of  alleged  infractions]  .  .  .  has  more 
than  doubled  in  the  past  three  years."  ^"  What  is  more,  the  Commission  recently 
received  a  Congressional  mandate  to  conduct  an  extensive  study  of  competitive 
conditions  in  all  energy  fuel  areas — a  mandate  which  precipitated  the  creation 
of  a  new  unit  of  FTC  attorneys  and  economists  to  carry  out  the  investigation."^ 
While  it  does  not  seem  possible  on  the  basis  of  existing  data  to  quantify  the 
intensification  of  antitrust  activity  by  the  Commission,  the  fact  is  undeniable 
that  that  body  plays  a  much  more  significant  role  in  antitrust  enforcement  in 
areas  other  than  mergers  and  price  discriminations  than  was  the  case  in  previous 
years. 

Additionally,  an  ever-ready  army  of  private  litigants  has  added  new  dimensions 
to  antitrust  enforcement.  In  the  last  ten  years,  the  number  of  private  antitrust 
suits  filed  under  Section  4  of  the  Clayton  Act  has  nearly  tripled,  rising  from  446 
in  1964  to  1,230  in  1974.^  In  many  instances,  these  suits  have  resulted  in  treble 
damage  recoveries  or  settlements  in  the  millions  of  dollars,^^'  thus  providing  a 
powerful  deterrent  against  future  wrongdoing  as  well  as  assuring  adequate 
compensation  for  past  injury. 

The  large  disparity  between  the  number  of  private  and  public  suits  brought 
each  year  might  suggest  that  the  Government  has  been  derelict  in  ferreting  out 
tran.sgressions  which  should  liave  been  i^rosecuted.  Before  such  a  conclusion  is 
drawn,  it  would  be  well  to  note  that  while  there  are  statistics  on  the  number  of 
private  cases  brought,  there  are  no  statistics  as  to  the  number  successfully  main- 
tained. Many  treble  damage  actions  concern  private  controversies  which  do  not 
rise  to  the  level  of  appropriate  public  concern.  Both  the  Department  and  the  courts 
have  recognized  tliat  the  division  of  labor  between  the  Government  and  the  private 


lo* Exxon  Corp.,  et  al..  No.  8934  (F.T.C.,  July  17,  1973). 
iw  KelloKjr  Co.,  et  al.,  No.  S883  (F.T.C.,  Apr.  26,  1972). 

108  Xerox  Corp.,  No.  8909  (F.T.C.,  Jan.  31,  1973).  The  Commission  lias  tentatively  ap- 
proved a  consent  decree  negotiated  between  Xerox  and  the  Commission  staff.  After  receiving 
public  comment,  the  Commission  will  determine  whether  to  accept  the  proposed  decree  in 
settlement  of  the  Xerox  litigation.  3  CCH  Trade  Reg.  Rep.  H  20,868. 

109  PTC,  "Justification  of  Estimates  of  Appropriation  Fiscal  Year  1975"  at  36. 
^0  Id.  at  32. 

"1  Id.  at  31. 

1"  The  following  table  graphically  illustrates  the  steady  increase  in  treble  damage  actions 
over  the  last  10  years. 

JV  um- 
ber of 
private 
Fiscal  year  suits 

1965  446 

1966 444 

1967  536 

1968  659 

1969 740 

1970  877 

1971  1,  003 

1972  1,  203 

1973  1,  152 

1974 1,  2.30 

Source:  U.S.  Administrative  Office  of  the  United  States  Courts,  "Annual  Reports  of  the 
Director," 

^^See,  e.g..  Bray  v.  Safeway  Stores,  Inc.,  1975  Trade  Cas  H  60,193  (D.  Cal.  1975)  :  West 
Virginia  v.  Chas.  Pfizer  £  Co.,  314  F.  Supp.  710  (S.D,  N.Y.  1970),  aff'd,  440  F.  2d  1079  (2d 
Cir.  1970),  cert  denied,  iOi  U.S.  871  (1971). 
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litigant  augments  enforcement  activity."*  These  statistics  nonetheless  while  not 
necessarily  proving  any  laxity  on  the  part  of  the  Government,  would  indicate 
that  there  may  be  room  for  increased  appropriations  to  enable  the  Government 
to  take  part  at  least  of  the  responsibilities  that  now  fall  on  the  shoulders  of  the 
private  suitor.  Perhaps  too  much  reliance  is  put  on  private  enforcement  in 
situations  where  affirmative  action  by  the  Department  or  Commission  would  be 
more  effective. 

The  Antitrust  Division  has  been  headed  by  a  distinguished  group  of  outstanding 
lawyers  and  scholars,  some  of  whom  have  distinguished  the  bench,  some  the 
universities,  and  others  the  bar.  Their  very  names  refute  any  suggestion  of  negli- 
gence or  maladministration.  Before  they  are  charged  with  inexcusable  inaction, 
fairness  requires  that  we  know  more  about  the  cases  that  were  not  brought  and 
the  reasons  prompting  such  decisions.  If  the  crux  of  the  present  dissatisfaction  is 
that  they  operated  with  insufficient  manpower,  the  blame  falls  squarely  on  the 
shoulders  of  the  legislative  and  executive  branches  of  the  Government.  As  we 
shall  see,  cases  not  only  have  to  be  investigated  and  commenced,  but  they  have 
to  be  tried  and  to  be  tried  we  need  judges  as  well  as  litigants.  This  is  an  aspect  of 
the  problem  that  tends  to  be  ignored."^  It  is  a  great  disservice  both  to  the  Justice 
Department  and  to  the  American  people  to  assume  the  prevalence  of  undetected 
antitru.st  violations  in  the  marketplace  on  the  strength  of  conjecture  rather  than 
solid  proof.  It  would  be  instructive  to  hear  from  the  past  and  present  heads  of 
the  Antitrust  Division  on  this  subject. 

I  am  not  suggesting  that  more  cannot  be  done.  No  bureaucracy  is  flawless  or 
ever  achieves  maximum  efficiency.  Every  public-.spirited  citizen  applauds  the 
serious  efforts  to  improve  the  operations  of  the  Division  and  the  Commission. 
Such  efforts  should  be  ceaseless  and  uni-elenting.  I  think  it  is  a  mistake,  however, 
to  pin  our  hopes  on  massive  infusions  of  money  as  proposed  by  Senators  Tunney 
and  Hart."'^  Money  alone  is  not  the  answer.  We  should  have  learned  that  le.sson 
from  the  Omnibus  Crime  Control  and  Safe  Streets  Act."^  Quality  of  personnel, 
their  training,  the  nature  of  leadership,  the  kind  of  innovative  plans  and  programs 
adopted  are  much  more  important.  As  long  as  there  is  a  changing  of  the  guard  at 
the  Justice  Department  and  the  Commission  every  couple  of  years,  we  will  never 
achieve  the  level  of  enforcement  efficiency  towards  which  we  aspire  and  to  which 
we  are  entitled.  As  the  man  who  should  know  best,  Assistant  Attorney  General 
Kauper  recently  remarked  that  it  would  be  "exceedingly  difficult"'  to  accommo- 
date a  rapid  influx  of  personnel  in  the  Antitrust  Division."^  Emphasizing  that 
"quality  would  suffer"  if  the  Division  was  forced  to  fill  too  many  positions  too 
rapidly,  Kauper  instead  endorsed  a  program  of  "steady"  growth  in  order  to  assure 
that  the  "best  people"  are  selected  to  carry  on  the  Division's  work."''  The  con- 
clusion is  plain — increase  appropriations  as  needed  and  to  the  extent  the  money 
can  be  prudently  used  but  avoid  the  blunderbuss  approach  of  the  Tunnev  and 
Hart  bills. 

The  winds  of  inflation  have  whipped  Congress  into  a  virtual  frenzy  over  anti- 
trust reform.  Before  our  legislators  leap,  however,  I  urge  them  to  take  a  hard  look 
at  the  specific  antitrust  measure  recently  passed  and  now  pending,  to  determine 
whether  they  are  likely  to  have  any  significant  anti-inflationary  results  and 
whether  they  will  advance  the  cause  of  antitrust  in  other  respects.  The  following 
analysis  of  some  of  these  measures  is  offered  in  the  hope  of  aiding  such  an 
appraisal. 


^'^*See,  e.g.,  Perma  Life  Mufflers,  Inc.  v.  International  Parts  Corp.,  392  U.S.  134.  139 
(1968)  ("[T]he  purposes  of  the  antitmst  laws  are  best  served  by  Insuring  that  the  private 
action  will  be  an  ever-present  threat  to  deter  anyone  contemplating-  business  behavior  in 
violation  of  the  antitrust  laws.")  ;  Bruce' s  Juices  v.  American  Can  Co.,  330  U.S.  743.  751 
(1947)  ("It  is  clear  Congress  intended  to  use  private  self-interest  as  a  means  of  [antitrust] 
enforcement.  .  .  .") 

"^  As  Chief  Justice  Burger  stated  in  his  annual  report  on  the  judiciary. 

"The  district  courts  by  themselves  .  .  .  cannot  master  the  complex  problems  that  society 
demands  they  resolve.  I  hope  the  new  Congress  will  move  rapidly  on  an  omnibus  judgeship 
bill  in  consideration  of  the  request  of  the  Judicial  Conference  in  1972  and  afterward  for  fifty- 
two  new  district  judgeships  and  thirteen  circuit  judgeships  (based  upon  statistical  of  case- 
loads of  each  court).   .   .   ." 

61  A.B.A.  Journal  (March  1975)  at  p.  304. 

^«  See  text  accompanying  n.  37,  supra. 

"M2U.S.C.  §  3701  etseq. 

^  BNA,  Antitrust  Trade  Reg.  Rep.  No.  705  at  AA-5  (Mar.  18,  1975). 

^^Id. 
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DISCUSSION    OF    SPECIFIC   LEGISLATION 

Let  US  now  turn  to  an  analysis  of  these  si)ecific  measures. 
1.  Increased  Penalties 

As  already  noted,  last  December  President  Ford  signed  into  law  the  new 
"Antitrust  Procedure  and  Penalties  Act."  '^  Among  other  things,  this  measure 
increases  the  fines  for  Sherman  Act  violations  from  $50,000  to  $1  million  for  cor- 
porations and  from  .$50,000  to  $100,000  for  individuals.'^''  It  also  makes  the  com- 
mission of  a  Sherman  Act  offense  a  felony  and  increases  maximum  prison  sen- 
tences from  1  to  3  years.'- 

TMien  I  testified  on  this  measure  before  the  House  Judiciary  Committee  in 
1973,  I  expres.sed  serious  reservations  about  its  practical  effect.'^  The  fact  that 
the  bill  has  now  become  law  serves  only  to  heighten  my  concerns. 

In  the  last  ten  years,  the  maximum  sentence  of  one  year  appears  never  to  have 
been  impose<l.'^*  More  often  than  not,  the  sentences  have  ranged  between  30 
days  and  six  months  and  in  virtually  all  such  cases  the  sentences  have  been  su.s- 
pended  or  the  offenders  placed  on  probation.'^  With  this  experience  in  mind, 
what  is  tlie  likely  effect  of  increasing  the  maximum  prison  term  from  one  to  three 
years?  With  all  the  publicity  about  increasetl  penalties,  there  will  now  be  tre- 
mendous pressure  on  judges  to  impose  sentences  which  may  nm  counter  to  their 
own  best  judgment  as  to  what  the  appropriate  punishment  should  be. 

The  President  emphasized  that  the  new  bill  "will  provide  a  significant  deterrent 
to  potential  violators.  .  .  ."  '■"  But  bearing  in  mind  the  type  of  defendant  im- 
plicated in  antitrust  infraction,  is  there  really  greater  deterrence  in  a  three-year 
than  in  a  one-year  sentence?  Even  were  it  to  be  assumed  that  the  courts  were  too 
lenient  in  the  past,  do  we  really  want  judges  to  send  antitrust  violators  to  jail  for 
a  period  longer  than  one  year?  In  view  of  our  abysmal  ignorance  of  the  deterrent 
effect  of  severe  sentences  in  the  case  of  other  crimes,  what  reason  do  we  have  to 
believe  that  increasing  the  maximum  sentence  will  deter  future  antitrust  vio- 
lators? And  to  what  extent  will  sending  corporate  malefactors  to  jail  reduce 
inflationary  pressures?'^ 

We  must  also  be  mindful  that,  while  the  Justice  Department  has  discretion  to 
proceed  either  criminally  or  civilly,  every  violation  of  the  Sherman  Act  is  a  crimi- 
nal offense.  In  many  antitrust  litigations  the  frontiers  of  antitrust  are  extended, 
and  conduct,  which  was  thought  to  be  legal  before  litigation,  turns  out,  after 
Supreme  Court  review,  to  be  imlawful.'^  I  personally  do  not  see  how  increased 
punishments  can  deter  people  from  entering  into  arrangements  which  were 
believed  in  good  faith  by  experienced  counsel  to  be  lawful  at  the  time  they 
occurred.  What  deters  is  not  so  much  the  length  of  the  prison  term  as  the  high 
probability  of  getting  caught.  Blatant  misconduct  will  decrease  as  the  likelihood 
of  detection  increases.  Added  appropriations  for  enforcement  and  increased  fines 
both  make  good  sense.'^ 

I  do  not  object  to  the  use  of  the  criminal  sanction.  Nor  do  I  take  issue  with 
the  emphasis  the  Justice  Department  is  currently  placing  on  criminal  prosecution 
where  the  law  is  settled  and  the  conduct  plainly  pernicious.'^"  But  I  would  seri- 
ously question  invoking  the  criminal  process  against  conduct  whose  legality  is 


^0  See  text  accompanying  n.  24-n,  25,  supra. 

^15  U.S.C.  §§  1-3. 

^Id. 

^  See  "Statement  of  Milton  Handler  on  H.R.  9203  and  S.  782  before  the  Subcommittee 
on  Monopolies  and  Commercial  Law  of  the  House  Committee  on  the  Judiciary,"  93d  Cong., 
1st  sess.,  Oct.  3.  1973. 

'^  See  Max,  "Tougher  Antitrust  Policy:  Would  It  Curb  Inflation?",  Address  before  the 
Washington.  D.C.,  chapter  of  the  National  Association  of  Business  Economists,  Jan.  22, 
1975.  pp.  2,  6  (table  1). 

1^  Id.  According  to  Max'  tabulations,  in  the  last  10  years  only  28  defendants  have  actually 
been  incarcerated  for  antitrust  violations,  while  117  have  received  suspended  jail  sentences. 

^^  Statement  by  the  President,  White  House  release,  Dec.  23,  1974. 

^^  For  a  revealing  exposition  of  one  district  judge's  views  with  respect  to  sentencing  in 
criminal  antitrust  actions,  see  BNA,  Antitrust  Trade  Reg.  Rep.  No.  689  at  AA-1  to  AA-7 
(Nov.  19,  1974). 

1^  An  apt  illustration  is  United  States  v.  Arnold,  Schwinn  <C-  Co.,  365  (1967).  discussed 
in  Handler,  "The  Twentieth  Annual  Antitrust  Review — 1967."  53  Va.  L.  Rev.  1667  (1967). 
See  also  Simpson  v.  Union  Oil  Co.,  377  U.S.  13  (1964),  discussed  in  Handler,  "Recent 
Antitrust  Developments — 1964,"  63  Mich.  L.  Rev.  59  (1964). 

1^  For  the  view  that  increased  fines  will  not  have  a  significant  deterrent  effect,  see  Max, 
"Tougher  Antitrust  Policy  :  Would  It  Curb  Inflation?",  supra  n.  125,  at  2. 

!™  See  Clearwaters,  "Department  of  Justice  Policies  With  Respect  to  Business  Practices 
in  an  Inflation  and  Shortage  Economy,"  unpublished  address  before  the  Antitrust  Law 
Section,  New  York  State  Bar  Association,  Jan.  22,  1975,  pp.  10-11. 
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measured  by  the  rule  of  reason  or  which  is  enshrouded  in  uncertainty  as  the 
result  of  obscure  judicial  pronouncements  or  turgid  enactments."'^ 

To  my  mind,  the  principal  deterrent  is  the  treble  damage  action  which  has 
exploded  in  numbers  during  the  past  quarter-century.^  If  potential  exposure 
running  into  the  millions  and  millions  of  dollars  does  not  induce  compliance,  is 
there  any  likelihood  that  increased  fines  and  penalties  will  have  that  effect?  On 
balance,  this  reform  may  do  some  good  in  discouraging  violation  and  cannot  do 
much  harm.  Its  effect  on  inflation  will  be  nil. 

2.  The  New  Consent  Decree  Procedure 

Another  major  feature  of  the  new  "Procedures  and  Penalties"  bill  radically 
changes  the  procedures  that  govern  the  settlement  on  consent  of  Government 
antitrust  suits.^  Amending  Section  5  of  the  Clayton  Act,"*  it  requires  that, 
before  a  consent  decree  is  approved,  the  Justice  Department  must  file  a  "competi- 
tive impact  statement"  reciting,  among  other  things,  an  explanation  of  the  pro- 
posal, its  anticipated  effects  on  comi>etition  and  a  description  and  evaluation  of 
the  other  alternatives  actually  considered  by  the  Government.^  Moreover,  the 
"competitive  impact  statement"  must  be  published  in  the  Federal  Register  for  at 
least  60  days  prior  to  entry  of  the  decree.'^"  The  bill  also  requires  that  a  summary 
of  the  impact  statement  and  of  the  proposed  decree  be  published  in  newspapers  of 
general  circulation  for  two  weeks  beginning  at  least  60  days  prior  to  its  entry."' 
During  this  period,  the  Justice  Department  is  obligated  to  "receive  and  consider" 
any  written  comments  relating  to  the  proposed  decree."*  What  is  more,  the  bill 
mandates  that,  before  the  decree  is  entered,  the  district  court  must  determine  that 
the  proposed  judgment  operates  in  the  "public  interest."  '^  In  making  this 
determination,  the  court  may  take  the  testimony  of  government  officials  or  expert 
witnesses,  request  and  obtain  the  views  or  advice  of  any  individual,  group  or 
governmental  agency  and  authorize  the  full  or  limited  participation  in  the  pro- 
ceedings of  any  interested  person  or  agency.^'" 

Up  until  now,  the  Justice  Department's  consent  decree  program  has  been  widely 
recognized  as  one  of  the  most  effective  tools  of  antitrust  enforcement.^"  Between 


131  For  this  reason,  I  am  inalterably  opposed  to  current  proposals  which  would  impose 
criminal  liability  for  violations  of  the  Clayton  and  Robinson-Patman  Acts,  ftee  Crane.  "Re- 
form of  the  Federal  Criminal  Laws:  A  Major  Change  in  Criminal  Antitrust  Liability,"  XIX 
The  Antitrust  Bulletin  493  (Fall  1974).  As  the  author  points  out.  Congress  is  presently 
considering  an  omnibus  revision  of  the  Federal  Criminal  Code  which  could  have  serious 
implications  for  antitrust. 

^See  n.  113,  supra. 

"3  The  bill  also  amends  the  Expediting  Act,  15  U.S.C.  §§  28,  29,  to  provide  that  appeals  in 
civil  injunctive  suits  brought  by  the  United  States  under  the  antitrust  laws  shall  be  taken 
to  the  court  of  appeals,  unless  the  district  court  certifies  that  "immediate  consideration  of 
the  appeal  by  the  Supreme  Court  is  of  general  importance  in  the  administration  of  justice." 
In  such  event,  the  Supreme  Court  may  either  dispose  of  the  appeal  directly  or  deny  direct 
appeal  and  remand  to  the  court  of  appeals.  Under  prior  practice,  direct  appeal  to  the  Su- 
preme Court  was  automatic  in  all  government  antitrust  suits  for  injunctive  relief. 

131 15  U.S.C.  §  16(b)-(h). 

13S15  U.S.C.  §  16(b). 

137  15  U.S.C.  §  16(c). 

338  15  U.S.C.  §  16(d). 

139  15  U.S.C.  §  16(e). 

1"  15  U.S.C.  §  16(f).  The  bill  also  requires  that  each  defendant  must  file  a  description  of 
all  oral  or  written  communications  by  or  on  behalf  of  such  defendant,  or  any  other  person, 
with  any  representative  of  the  government  concerning  or  relevant  to  the  proposed  decree, 
except  communications  between  counsel  of  record  alone  and  the  Attorney  General  or  .Justice 
Department  employees.  15  U.S.C.  §  16(g). 

1*1  See,  e.g..  United  States  v.  American  So&y  of  Composers,  Authors  &  Puilishers,  331  F.  2d 
117,  123-24  (2d  Cir.),  cert,  denied,  377  U.S.  997  (1964)  ;  United  States  v.  Blue  Chip  Stamp 
Co.,  272  F.  Supp.  432,  440  (CD.  Cal.  1967),  aff'd  per  curiam  sub  nom.  Thrift]/  Shoppers 
Scrip.  Co.  V.  United  States,  389  U.S.  580  (1968). 
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1962  and  1974,  almost  70  percent  of  the  civil  suits  instituted  by  the  Antitrust 
Division  that  were  terminated  were  settled  by  the  entry  of  consent  decrees."- 
I  have  my  doubts,  however,  whether  this  pattern  will  continue  under  the  elaborate 
machinery  established  by  the  new  law. 

This  act,  in  my  judgment,  fundamentally  misconceives  the  nature  of  a  consent 
decree.  As  the  Supreme  Court  has  pointed  out,  a  consent  decree  is  the  product 
of  "negotiation"  and  represents  "a  compromise"  between  the  parties.'"  The 
Government  agrees  to  a  settlement  either  because  it  is  getting  all  the  relief  that 
it  could  obtain  after  litigation  or  because  the  facts  or  the  law  may  be  such  as 
to  warrant  taking  less.  By  a  consent  decree,  the  Government  is  able  to  obtain 
an  "assuretl"  and  "immediate"'  result  without  proof  of  the  claims  in  its  com- 
plaint— c-laims  that,  as  one  court  has  rightfully  noted,  might  not  be  established 
at  trial."' 

The  defendant  may  agree  to  the  total  relief  sought  because  he  recognizes  he 
ha.s  no  chance  whatever  to  prevail.  On  the  other  hand,  he  may  enter  into  a  settle- 
ment because  the  issues  do  not  warrant  the  expenditure  of  time,  effort  and  money 
inevitable  in  a  full-fletlged  trial.  Even  though  convinced  it  may  ultimately  win, 
a  defendant  may  nevertheless  conclude  that  discretion  is  the  better  part  of  valor 
and  make  concessions  which  the  government  might  not  obtain  through  litigation. 
A  trial  can  be  a  gamble  for  both  sides.  Reasonable  men  can  differ  as  to  the  even- 
tual outcome.  A  settlement  necessarily  involves  some  give  and  take  on  both  sides. 

In  view  of  these  considerations,  how  is  a  district  court  to  determine  whether 
a  proposed  settlement  satisfies  the  "public  interest"?'^  Any  time  a  settlement 
involves  less  than  the  relief  requestefl  in  the  complaint — in  other  words,  in  vir- 
tually evei\v  case  where  the  Government  sees  a  benefit  in  obtaining  an  "assured" 
and  "immediate"  result  without  being  put  to  its  proof — a  hearing  will  probably 
be  necessary  to  justify  the  abandonment  of  any  of  the  decretal  provisions  prayed 
for  at  the  outset  of  the  litigation.  Intervenors,  amici  curiae,  experts,  prospective 
treble  damage  suitors,  self-appointed  guardians  of  the  public  interest,  or  other 
government  agencies  will  be  free  to  criticize  the  decree  and  ask  that  it  be  rejected 
or  that  additional  relief  be  provided.  In  these  circumstances,  the  district  court 
will  be  under  tremendous  pressure  to  send  the  parties  back  to  the  settlement 
table.  But  if  the  additional  relief  is  essentially  no  different  from  that  which  would 
be  decreed  after  trial,  why  should  a  defendant,  where  the  outcome  of  litigation 
is  far  from  certain,  enter  into  a  consent  decree  at  all?  And  consider  the  plight  of 
the  Government  should  the  decree  be  rejected.  The  prosecutor  may  be  amenable 
to  a  compromise  because  the  evidence  may  be  insuflicient  to  justify  the  relief 
originally  sought  or,  indeed,  any  substantial  relief  at  all.  After  this  disclosure 
is  made,  how  can  the  case  thereafter  be  tried?  \Miat  is  more,  if  the  court's  search 
for  the  "pul)lic  interest"  is  to  be  more  than  pro  forma,  isn't  this  process  going  to 
require  what  amounts  to  the  very  trial  on  the  merits  which  a  consent  decree  is 


1"  The  year-by-year  breakdown  is  as  follows  : 


Consent       Percentage 

Cases  decrees       terminated 

Fiscal  year  terminated  filed        on  consent 

1962 

1963 

1964 

1965 

1966 -. 

1967 

1968 

1969 

1970 

1971 

1972... 

1973 

1974 

Total,  13yr _  563  387  68.7 

Source:  Department  of  Justice,  Antitrust  Division. 

disunited  States  v.  Armour  d-  Co.,  402  U.S.  673,  681  (1971),  discussed  in  Handler, 
"Twenty-Fourth  Annual  Antitrust  Review,"  72  Colum.  L.  Rev.  1,  19-34  (1972).  See  also 
United  States  v.  ITT  Continenntal  Baking  Co.,  43  U.S.L.W.  4266  (U.S.,  Feb.  19,  1975). 

i«  United  States  v.  CIBA  Corp.,  50  F.  R.D.  507,  514  (S.D.N.Y.  1970). 

i«  Cf.  United  States  v.  Shubert,  163  F.  Supp.  123,  124  (S.D.N.Y.  1958). 
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10 

71.4 

64 

51 

79.7 

38 

29 

76.3 

30 

21 

70.0 

35 

20 

57.1 

52 

25 

48.1 

64 

39 

60.9 

31 

17 

54.8 

49 

36 

73.5 

44 

39 

88.6 

44 

31 

70.5 

50 

35 

70.0 

48 

34 

70.8 
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designed  to  obviate?  Before  substituting  its  judgment  for  that  of  the  Division, 
is  the  court  obliged  to  examine  the  Department's  files  which  led  it  to  agree  to 
the  consent  decree? 

That  these  concerns  are  more  than  theoretical  has  already  been  demonstrated 
by  one  of  the  first  experiences  with  the  new  procedure.  On  February  18,  1975, 
the  Justice  Department  filed  an  impact  statement  in  support  of  a  consent  decree 
proposed  in  United  States  v.  Norris  Industries,  Inc."*  There,  the  Government 
charged  that  defendant,  which  manufactured  various  types  of  cylinders  but  was 
only  a  potential  competitor  in  the  manufacture  of  industrial  cylinders,  violated 
Section  7  of  the  Clayton  Act  by  acquiring  Pressed  Steel  Tank  Company,  a  direct 
competitor  of  defendant  in  various  product  lines  and  which  also  manufactured 
industrial  cylinders.  The  complaint,  which  issued  in  1973,  sought  complete 
divestiture  of  Pressed  Steel  by  Norris.  The  proposed  decree  would  require  Norris 
to  divest  the  larger  of  Pres.sed  Steel's  two  acquired  plants  within  18  months,  or 
both  plants  within  3  years. 

In  its  "competitive  impact  statement,"  the  Justice  Department  stated  that  the 
alternative  to  the  proposed  decree  which  had  been  considered  "was  a  full  trial  on 
the  merits  in  order  to  attempt  to  obtain  complete  divestiture  by  Norris  of  PST."  "'^ 
In  explaining  why  this  alternative  was  rejected,  the  Government  emphasized 
that,  in  the  Justice  Department's  view,  "the  additional  relief  which  might  be 
obtained  at  trial  did  not  justify  the  commitment  of  manpower  and  additional 
delay  in  obtaining  relief."  "®  The  Government  contended  that  under  the  consent 
decree  competition  would  be  "promptly  restored  in  those  lines  of  commerce  where 
Norris  and  PST  previously  were  direct  competitors.  .  .  ." "°  The  Government 
also  pointed  out  that  the  "proof  in  a  potential  competition  case,  such  as  is  involved 
in  industrial  cylinders,  is  significantly  more  difficult  than  for  a  ca.se  involving 
existing  competition"  and  that  Norris'  past  inability  to  successfully  manufacture 
industrial  cylinders  "was  a  factor  in  gauging  the  likelihood  of  success  on  this  part 
of  the  case."  "^ 

Despite  these  factors,  which  in  my  judgment  are  compelling  on  their  face,  the 
proposed  judgment  has  already  come  under  attack.  Thus,  Victor  Kramer,  a  law 
professor  at  Georgetown  University  and  former  chief  of  the  Antitrust  Division's 
general  litigation  section,  has  suggested  that,  unless  the  "comi)etitive  impact 
statement"  is  amended,  the  proposed  decree  should  be  rejected  by  the  court.^'^ 
According  to  Kramer,  the  18-month  divestiture  provision  is  not  "prompt."  '^" 
Moreover,  he  asserts  that  the  Government's  justification  for  settlement  is  too 
vague  because  it  does  not  adequately  gauge  the  likelihood  of  success  at  trial, 
noting  that  the  impact  statement  "does  not  state  that  there  is  no  longer  good 
ground  to  support  the  complaint's  prayer  for  divestiture."  ^ 

^\Tiom  is  the  court  to  believe — the  Antitrust  Division  lawyers  who  have 
worked  on  the  case  for  two  years  or  Mr.  Kramer,  who  admittedly  has  had  much 
experience  in  these  kinds  of  matters?  Would  the  court  be  justified  in  compelling 
the  Government  to  go  to  trial  after  the  Justice  Department  has  already  stated 
that  one  of  the  reasons  for  the  settlement  is  its  lack  of  manpower  and  resources? 
How  is  the  Court  to  pass  on  the  likelihood  of  success  after  trial  witliout  holding  a 
hearing  which  would  be  tantamount  to  a  preliminary  injunction  inquiry?  If  the 
decree  is  rejected,  where  does  the  government's  potential  competition  claim  stand 
after  laying  bare  its  weaknesses  in  a  document  filed  with  the  court? 

I  raise  these  questions  because  I  firmly  believe  that,  in  reacting  to  a  single 
instance  of  impropriety,^  Congress  has  established  an  elaborate  procedure 
which  will,  in  my  judgment,  prove  counterproductive  and  may,  indeed,  imder- 
mine  effective  enforcement  of  our  antitrust  laws.  Tlie  protraction,  the  red  tape, 
the  invitation  for  dilatory  oppositions  and  the  dangerous  prospect  of  having  a 


iM  1975  Trade  Cas.  H  60,163  (CD.  Cal.  1975). 
^"  5  CCH  Trade  Reg.  Rep.  If  50,223  at  p.  55,407. 

"8  Id. 

i«  Id. 

^Id. 

3S140  Fed.  Reg.  18473-74  (Apr.  28,  1975). 

^2  Id. 

isi  Id.  Rejecting  Mr.  Kramer's  criticism,  the  Justice  Department  stated  that  a  "realistic 
appraisal"  of  the  case  suggested  "the  possibilit.v  that  after  the  lengthy  and  expensive  process 
of  litigation,  the  government  might  receive  no  better,  or  even  less  relief,  than  through  this 
settlement."  40  Fed.  Reg.  18474  (Apr.  28,  1975). 

^^  The  controversv  surrounding  the  1971  consent  decrees  settling  the  Justice  Department's 
litigation  against  ITT,  United  Statex  v.  ITT  {Grinell  Corp.).  1071  Trade  Cas.  1173.665  (D. 
Conn.  1971)  and  United  States  v.  ITT  (Hartford  Fire),  1971  Trade  Cas.  H  73,666  (D.  Conn. 
1971),  indisputably  provided  the  major  impetus  for  reform  of  consent  decree  procedures.  See 
BNA,  Antitrust  Trade  Reg.  Rep.  No.  630  at  A-1  (Sept  18,  1973). 
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consent  decree  rejected,  cannot  but  have  a  chilling  effect  on  the  normal  processes 
of  settling  a  civil  action.  The  courts  as  presently  constituted  cannot  try  all  the 
civil  cases  instituted  by  the  Government.  The  statistics  show  that  the  average 
annual  number  of  civil  trials  in  cases  brought  by  the  Antitrust  Division  during 
the  past  10  years  has  been  7.^^  As  we  have  seen,  during  this  same  period,  an 
average  of  43  civil  suits  were  started  each  year.^°*  If  the  settlement  rate  drops 
well  below  the  present  70  percent,  the  courts  and  the  Department  will  be  in 
serious  trouble.""  Then  what?  To  me  this  misguided  piece  of  legislation  is  an 
undeserved  vote  of  no  confidence  in  the  Antitrust  Division.  The  only  relationship 
it  has  to  inflation  is  that  it  will  retard  even  further  the  snail-like  process  of  anti- 
trust litigation.  Let  us  hope  that  before  a  similar  procedure  is  adopted  for  the 
FTO,  our  legislators  have  the  good  sense  to  wait  and  assess  the  impact  of  this 
new  law  on  the  Justice  Department's  consent  decree  program. 

3.  Xolo  Contendere  Pleas  as  Prima  Facie  Evidence  Under  Seetion  5 (a) 

The  adverse  impact  on  judicial  administration  and  effective  enforcement  which 
I  foresee  as  a  result  of  the  new  consent  decree  procedures  will  be  exacerbated,  in 
my  judgment,  should  Congress  enact  the  proposal  of  Senators  Hart  and  Scott 
that  nolo  contendere  pleas  in  criminal  antitrust  proceedings  be  admissible  as 
prima  facie  evidence  in  subsequent  treble  damage  litigations.^^ 

By  its  terms,  Section  5(a)  of  the  Clayton  Act  makes  a  prior  final  judgment  or 
decree  in  favor  of  the  United  States  available  in  private  suit  or  prima  facie 
evidence  of  "all  matters  respecting  which"  the  judgment  or  decree  "would  be  an 
estoppel"'  between  the  defendant  and  the  United  States.^"  The  indisputable  pur- 
pose of  this  provision  was  to  facilitate  the  bringing  of  treble  damage  actions  by 
private  antitrust  litigants  by  providing  them  with  "as  large  an  advantage  as  the 
estoppel  doctrine  would  afford  had  the  Government  brought  suit."  ^*° 

Congress,  however,  was  careful  to  carve  out  an  exception  to  Section  5(a). 
No  prima  facie  effect  is  given  to  a  judgment  or  decree  entered  upon  consent. 
The  proviso  to  Section  5(a)   thus  states: 

"That  this  section  shall  not  apply  to  consent  judgments  or  decrees  entered 
before   any    testimony   has   been   taken.  .  .  ."  '^ 


1^  The  year-by-year  breakdown  is  as  follows  : 

Fiscal  year  :  Civil  cases  tried 

1965    9 

1966    9 

1967    9 

196S    8 

1969    7 

1970    4 

1971    5 

1972    7 

1973    8 

1974    8 

Total:  10  yr 74 

Source  :  Department  of  Justice,  Antitrust  Division. 

''^  See  table  in  text  accompanyinjr  n.  100,  supra. 

1^  Assistant  Attorney  General  Kauper  recently  remarked  that  there  is  a  "distinct  pos- 
sibility" that  the  new  law  could  substantially  hamper  the  Antitrust  Division's  ability  to 
"secure  consent  decrees".  BNA,  Antitrust  Trade  Reg.  Rep.  No.  705  at  A-6  (Mar,  18,  1975). 
Kauper  further  stated  that  the  new  measure  has  already  "substantially  increased  our  work- 
load." Id. 

^•^  This  proposal  is  contained  in  title  VI  of  the  "Antitrust  Improvements  Act  of  1975," 
S.  12S4.  94th  Cong..  1st  sess.  (1975),  introduced  by  Senators  Hart  and  Scott  on  Mar.  22, 
1975.  Interestingly  enough,  Senator  Hart  unsuccessfully  sponsored  a  similar  measure  10 
.vears  ago.  S.  2512,  89th  Cong.,  1st  sess.  (19G5). 

^9  15  U.S.C.  §  16(a). 

MO  Emich  Motors  Corp.  v.  General  Motors  Corp.,  340  U.S.  558,  568  (1951)  ;  Commonwealth 
Edison  Co.  v.  Allis  Chalmers  Mfg.  Co.,  ?>i2.3  F.  2d  412.  415  (7th  Cir.  1963),  cert,  denied, 
376  U.S.  939  (196-).  However,  in  view  of  sec.  5(a)'s  "definitive  legislative  pronouncement 
that  a  government  suit  cannot  be  preclusive  of  private  litigation."  Sam  Fox  Publishing  Co. 
V.  United  States,  366  U.S.  683,  690  (1961)  (emphasis  added),  the  courts  have  declined  to 
permit  private  antitrust  litigants  to  use  a  government  judgment  as  conclusive  evidence 
under  common  law  principles  of  collateral  estoppel.  E.g.,  Richfield  Oil  Corp.  v.  Karseal, 
271  F.  2d  709  (9th  Cir.  1959),  cert  denied,  361  U.S.  961  (1960)  :  Purex  Corp.  v.  Procter  d 
Gamble  Co.,  308  F.  Supp.  584,  589-90  (CD.  Cal.  1970).  atf'd  on  other  grounds,  453  F.  2d  288 
(9th  Cir.).  cert,  denied,  405  U.S.  1065  (1972).  See  also  United  States  v.  Grinnell,  307  F. 
Supp.  1097  (S.D.N.Y.  1969).  Moreover,  in  McCook  v.  Standard  Oil  Co.,  1975  Trade  Cas. 
1160.188  (CD.  Cal.  1975).  the  court  declined  to  give  a  prior  government  judgment  con- 
clusive effect  in  a  private  antitrust  action,  holding  that  "the  strong  public  policy  favoring 
jury  trials  precludes  the  court  from  applying  collateral  estoppel  in  this  case  because 
[defendant]  did  not  have  a  right  to  try  its  case  before  a  jury  in  the  prior  government 
action."  Id.  at  p.  65,636. 

i«il5  U.S.C.  §  16(a). 
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As  the  courts  have  recognized,  by  enacting  the  exclusionary  proviso,  "Congress 
sought  to  aid  antitrust  enforcement  by  encouraging  defendants  to  capitulate, 
at  a  saving  of  time  and  expense  to  the  Government."  ^*- 

It  has  long  been  settled  that  a  plea  of  nolo  contendere  in  a  criminal  proceeding 
is  a  "consent  judgment  or  decree"  within  the  meaning  of  the  Section  5(a)  proviso 
and  thus  not  admissible  as  prima  facie  evidence  in  a  subsequent  treble  damage 
action.^^  Any  other  result  would  defeat  the  very  purpose  of  the  exclusionary 
proviso,  as  Judge  Nordbye  persuasively  reasoned  in  his  famous  Twin  Ports 
opinion.^®* 

"In  effect.  Congress  said  to  the  law  violator,  'It  is  to  your  advantage  to  capitu- 
late to  our  demands  before  any  testimony  is  taken  in  any  equity  or  criminal 
proceedings.  If  you  fail,  and  a  decree  or  judgment  is  entered  against  you,  such 
decree  or  judgment  will  constitute  prima  facie  proof  to  any  or  all  private  liti- 
gants who  may  have  been  injured  by  your  unfair  practices.'  That  the  expedience 
of  the  plan  appealed  to  Congress,  and  that  it  intended  by  the  provisos  to  encour- 
age consent  judgments  in  criminal  cases,  as  well  as  equity  proceedings,  can 
scarcely  be  gainsaid  in  view  of  the  congressional  record."  ^^ 

Guilty  pleas,  on  the  other  hand,  are  not  considered  "consent  judgments"  within 
the  meaning  of  the  exclusionary  proviso  and,  hence,  are  accorded  prima  facie 
effect  in  later  private  actions.^"  While,  at  first  blush,  the  distinction  between  a 
guilty  plea  and  a  plea  of  nolo  contendere  may  appear  artificial,^*"^  it  has  been 
carefully  drawn  and  consistently  maintained  in  order  to  effectuate  the  dual 
purposes  of  Section  5(a).  As  the  Seventh  Circuit  has  explained: 

"The  promotion  of  private  treble  damage  suits  by  injured  parties  and  the 
inducement  of  capitulation  by  defendants  in  proceedings  by  the  Government  are 
both  valuable  in  achieving  a  more  effective  enforcement  of  the  antitrust  laws. 
Congress  intended  a  choice  be  made  as  to  the  respective  values  of  these  purposes 
by  the  exercise  of  the  District  Court's  discretion  in  a  criminal  antitrust  proceed- 
ing. The  Court  can  in  a  suitable  case  accept  a  plea  of  nolo  contendere  and  save  the 
Government  both  time  and  expense ;  in  another  case — ^perhaps  were  the  Govern- 
ment's proof  is  more  than  adequate,  and  the  offense  of  a  more  serious  nature — 
the  court  may  choose,  on  Grovernment  objection  to  reject  a  defendant's  capitula- 
tion by  the  nolo  plea,  thereby  serving  the  specific  objective  of  aiding  and  pro- 
moting the  treble  damage  action."  ^^ 

JvTot  only  are  nolo  pleas  "valuable  in  achieving  a  more  effective  enforcement  of 
the  antitrust  laws,"  but  they  also  serve  the  salutary  purpose  of  promoting  efiicient 
judicial  administration.  As  Judge  Tenney  pointed  out  several  years  ago  in  accept- 
ing a  nolo  plea  despite  the  Antitrust  Division's  opposition : 

".  .  .  the  fact  that  the  criminal  calendar  is  more  current  than  the  civil  may  well 
be  due  to  the  fact  that  this  court  has,  in  the  past,  accepted  nolo  contendere  pleas 
in  what  would  otherwise  be  prolonged  trials.  .  .  ."  ^'* 

^^Commonwealth  Edison  v.  Allis-Chalmers  Mfg.  Co.,  323  F.  2d  412,  415  (7th  Cir.  1963), 
cert,  denied,  376  U.S.  939  (1963). 

'^^E.g.,  General  Electric  Co.  v.  Sow  Antonio,  334  P.  2d  480  (5th  Cir.  1964)  ;  City  of 
Burhank  v.  General  Electric  Co.,  329  F.  2d  825  (9th  Cir.  1964)  ;  Pfoteer  v.  Aqua  Systems, 
162  F.  2d  779  (2d  Cir.  1947)  ;  Simco  v.  Sales  Service  of  Pennsylvania,  231  F.  Supp.  505,  506 
(E.D.  Pa.  1963)  ;  Atlantic  City  Electric  Co.,  207  F.  Supp.  620,  628  ( S.D.N. Y.  1962)  ;  Barns- 
dall  Refining  Corp.  v.  Birnamwood  Oil  Co.,  32  F.  Supp.  308  (B.D.  Wis.  1940). 

If"  Ticin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  26  F.  Supp.  366  (D.  Minn.  1939),  aff'd,  119  F.  2d 
747  (8th  Cir.  1941)  ;  cert,  denied,  314  U.S.  644.  Accord,  e.g..  United  States  v.  Safeway 
Stores,  Inc.,  1957  Trade  Cas.  U  68,770  (N.D.  Tex.  1957)  ;  United  States  v.  B.F.  Goodrich  Co., 
1957  Trade  Cas.  H  68,713  (D.  Colo.  1957). 

M5  26  F.  Supp.  at  376. 

^E.g.,  Armco  Steel  Corp.  v.  State  of  North  Dakota,  376  F.  2d  206,  208-210  (Sth  Cir. 
1967)  ;  City  of  Buriank  v.  General  Electric  Co.,  329  F.  2d  825,  835-36  (9th  Cir.  1964). 

M7  Admittedly,  there  is  no  difference  between  a  plea  of  nolo  contendere  and  a  plea  of 
guilty  insofar  as  the  severity  punishment  is  concerned.  Imposition  of  the  maximum  jail 
sentence  is  not  precluded  by  a  nolo  plea.  Hudson  v.  United  States,  272  U.S.  451  (1926)  ; 
United  States  v.  McDonough  Co.,  1959  Trade  Cas,  H  69,482  (D.C.  Ohio  1959).  Nevertheless, 
a  nolo  plea  is  not  technically  an  admission  of  guilt,  as  the  Supreme  Court  recently  emphas- 
ized in  North  Carolina  v.  Alford,  400  U.S.  25  (1970)  : 

"Throughout  its  history  .  .  .  the  plea  of  nolo  contendere  has  been  viewed  not  as  an 
express  admission  of  guilt  but  as  an  express  consent  by  the  defendant  that  he  may  be 
punished  as  if  he  were  guilty  and  a  prayer  for  leniency.  Fed.  Rule  Crim.  Proc.  11  preserves 
this  distinction  in  the  requirement  that  a  court  cannot  accept  a  guilty  plea  'unless  it  is 
satisfied  that  there  is  factual  basis  for  the  plea'  ;  there  is  no  similar  requirement  of  pleas 
of  nolo  contendere,  since  it  was  thought  desirable  to  permit  defendants  to  plea  nolo  without 
making  any  inquiry  into  their  actual  guilt." 

Id.  at  36  n.  8. 

!^^  Commonwealth  Edison  Co.  v.  Allis-Chalmers  Mfg.  Co.,  323  F.  2d  412,  416-17  (7th  Cir. 
1963),  cert,  denied,  376  U.S.  939  (1963). 

M9  United  States  v.  Burlington  Industries,  Inc.,  1965  Trade  Cas.  H  71.376  at  p.  80,615 
(S.D.N.Y.  1965).  Accord.,  e.g..  United  States  v.  Saks  &  Co.,  1975  Trade  Cas.  H  60,219  at  p. 
65,859  (S.D.N.Y.  1975)  ("These  restrictions  on  private  use  of  consent  judgments  have  ap- 
parently been  written  into  the  statute  for  purposes  of  avoiding  lengthy  and  involved  trials 
by  inducing  defendants  to  plead."). 
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Against  this  backsround,  it  is  not  diffic\ilt  to  perceive  the  mischief  that  would 
l)e  spawned  if  the  proposal  of  Senators  Hart  and  Scott  becomes  law.  Until  now, 
the  great  majority  of  criminal  prosecutions  under  the  antitrust  laws  have  been 
disposed  of  on  the  plea  of  )wlo  contendere.  For  example,  from  1964  to  1972,  74 
percent  of  the  criminal  antitrust  suits  that  were  terminated  were  concluded  on 
the  basis  of  nolo  pleas.'""  If  nolo  pleas,  however,  are  to  be  treate<l  precisely  the 
same  as  guilty  pleas  for  Section  5  purposes,  there  will  be  no  incentive  whatever 
for  a  defendant  "to  cai)itulate,  at  a  saving  of  time  and  exi)ense.  .  .  ."For  if,  added 
to  the  danger  of  maximum  penalties  (which  the  courts  have  recognized  can  be 
imposed  on  a  nolo  plea),^"  a  defendant  is  faced  with  a  prima  facie  judgment  in 
sub.sequent  treble  damage  suits  no  matter  how  he  pleads,  he  might  just  as  well 
proceed  to  litigate,  put  the  Govei-nment  to  its  proof,  and  hope  to  achieve  complete 
vindication.  In  .short,  the  proi>osed  legislation  will  effectively  eliminate  the  nolo 
plea  as  a  viable  alternative  in  antitrust  actions  with  the  net  result  of  fostering 
litigation  and  enlarging  the  criminal  dockets. 

Will  the  Antitrust  Division  have  the  manpower  and  resources  to  handle  an 
increase  in  its  criminal  case  load,  particularly  if,  as  I  predict,  the  new  consent 
decree  bill  encourages  more  defendants  to  go  to  trial  in  civil  proceedings?  AVill 
the  benefit  derived  from  this  legislation  outweigh  its  adverse  impact  on  a  judicial 
system  already  burdened  with  overcrowded  dockets?  These  questions,  I  submit, 
warrant  careful  consideration  before  Congress  takes  any  action  to  eliminate  the 
nolo  contendere  plea  from  our  antitrust  jurisprudence. 

In  the  final  analysis,  Senators  Hart  and  Scott  propose  that  Congress  rever.se 
its  prior  judgment  that  nolo  please  serve  a  valuable  function  in  antitrust  enforce- 
ment. To  their  mind,  the  facilitation  of  private  damage  suits  should  be  Congress' 
sole  concern,  irrespective  of  the  additional  strain  their  proposal  will  put  both  on 
the  Antitrust  Division  and  on  the  courts.  I  cannot  concur  in  this  conclusion.  In 
my  judgment.  Section  5(a)  strikes  an  appropriate  and  necessary  balance  between 
the  interests  of  private  litigants,  on  the  one  hand,  and  effective  enforcement  and 
eflScient  judicial  administration,  on  the  other.  There  is  absolutely  no  evidence 
that  the  acceptance  of  nolo  pleas  in  criminal  antitrust  proceedings  has  dampened 
the  effectiveness  of  the  treble  damage  remedy.""  At  the  same  time,  the  courts 
have  continued  to  recognize  the  nolo  contendere  plea  as  a  useful  device  for  achiev- 
ing the  prompt  resolution  of  disputes  which  would  otherwise  result  in  "prolonged 
criminal  trials." 

It  should  be  borne  in  mind  that  the  acceptance  of  a  nolo  plea  is  not  obligatory. 
It  is  within  the  sound  discretion  of  the  district  court.  Courts  can  and  do  reject 
such  pleas  after  weighing  all  relevant  considerations.^"  In  other  factual  circum- 
stances, courts  have  found  compelling  reasons  for  accepting  pleas  of  nolo  con- 
tendere}'^ The  system  has  served  us  well  and  I  see  no  justification  for  tampering 
with  it.  In  any  event,  the  anti-inflationary  benefits  of  this  bill  are  difficult,  if 
not  impossible,  to  discern. 


"0  The  year-by-year  breakdown  is  as  follows: 


Criminal  cases  Percentage 

Criminal  cases       terminated  on        terminated  on 

Fiscal  year  terminated  nolo  pleas  nolo  pleas 

1962 

1963.... 

1964 

1965 

1966... _ _.. 

1%7 

1968 

1969 

1970 

1971 

1972 

Total,  lOyr 180  133  73.8 

Source:  Department  of  Justice,  Antitrust  Division. 

•"  See  n.  168,  supra. 

1-3  See  n.  113,  supra. 

!"=«  See  United  States  v.  American  Radiator  d  Standard  Sanitary  Corp.,  288  G.  Supp.  696, 
700-701  (W.D.  Pa.  1968)  ;  United  States  v.  Standard  Ultramarine  d  Color  Co.,  137  P.  Supp. 
167  (S.D.N.Y.  1955). 

i"*See  United  States  v.  Saks  d  Co.,  1975  Trade  Gas.  1165,859  (S.D.N.Y.  1975)  ;  United 
States  V.  American  Bakeries  Co.,  284  F.  Supp.  864  (W.D.  Mich.  1968)  ;  United  States  v. 
Burlington  Industries,  Inc.  1965  Trade  Cas.  1(72,376  (S.D.N.Y.  1965)  ;  United  States  v. 
B.  F.  Goodrich  Co.,  1957  Trade  Cas.  If  68,713  (D.  Colo.  1957). 
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!}.  The  Parens  Patriae  Amendments 

The  parens  patriae  bill,  currently  pending  before  the  House  Judiciary  Com- 
mittee^'^ and  recently  introduced  in  the  Senate,  witli  certain  modifications,  as 
part  of  the  "Antitrust  and  Improvements  Act  of  1975,"  ""  is  the  type  of  legislation 
which  would  not  normally  get  off  the  ground,  but  which,  in  the  present  climate 
of  reform  for  reform's  sake,  may  be  swept  through  Congress  without  analysis 
or  reflection. 

The  House  bill  has  two  basic  features.  First  it  would  permit  a  state  attorney 
general  to  institute  an  antitrust  action  as  parens  patriae  "with  respect  to  any 
injury  to  the  general  economy  of  such  State  or  any  political  subdivision  there- 
of .  .  ."  ^"  Second,  it  would  authorize  a  state  attorney  general  to  sue  as  parens 
patriae  "on  behalf  of  any  person  residing  in  such  State  injured  by  any  violation 
of  the  antitrust  laws."  "^ 

The  section  authorizing  suits  for  injury  to  a  state's  "general  economy"  is 
intended  to  overrule  ffaicaii  v.  Standard  Oil  Co.,^"^  where  the  Superior  Court 
held  that  such  parens  patriae  actions  were  not  within  the  purview  of  Section  4  of 
the  Clayton  Act.'*"  While  the  right  of  Congress  to  overturn  Haivaii  is  not  in  doubt, 
the  wisdom  of  doing  so  is  highly  suspect. 

To  begin  with,  the  courts  have  recognized  that  the  problems  of  providing  dam- 
ages to  a  state's  "general  economy"  are  virtually  insurmountable.  In  the  Haivaii 
case,  for  example,  the  state  attempted  to  sue  as  parens  patriae,  contending  that 
defendants  had  conspired  to  fix  unreasonably  high  gasoline  prices  and  alleging 
that  this  conspiracy  had  "injured  and  adversely  affected  the  economy  and  pros- 
perity of  the  State.  .  .  ."  '*^  More  particularly,  Hawaii  alleged,  among  other 
things,  that  (1)  revenues  of  its  citizens  had  been  wrongfully  extracted  from  the 
state's  economy;  (2)  taxes  had  been  increased  to  offset  such  losses  and  income; 
(3)  opportunities  in  manufacturing,  shipping  and  commerce  had  been  restricted  : 
and  (4)  the  full  and  complete  utilization  of  the  state's  natural  resources  had  been 
prevented.'^ 

In  rejecting  Hawaii's  claim,  the  Ninth  Circuit  emphasized  the  extraordinary 
difficulty  of  demonstrating  that  a  state's  "general  economy"  has  sustained  injury 
by  reason  of  an  antitrust  violation. 

"In  light  of  Hawaii's  inability  yet  to  articulate  a  more  precise  theory  or  meas- 
ure of  such  damages,  we  are  skeptical  of  the  existence  of  an  independent  harm  to 
the  general  economy.  The  general  economy  is  an  abstraction.  It  has  no  value 
itself.  .  .  .  It  exists  only  as  a  reflection  of  the  business  or  property  values  it 
represents."  '^ 

That  the  "general  economy"  of  a  state  is  an  "abstraction,"  incapable  of  sus- 
taining "independent"  injury,  was  demonstrated  by  the  experience,  years  earlier, 
in  the  famous  Georgia  case."*  Georgia  alleged  that  the  defendants,  several  rail- 
roads, had  conspired  to  fix  rates  so  as  to  discriminate  against  its  ports.  After 
upholding  the  state's  right  to  sue  for  injunctive  relief,'^''  the  Supreme  Court 
appointed  a  special  master  to  determine  whether  the  alleged  injury  to  Georgia's 
economy  had,  in  fact,  occurred.  After  protracted  proceedings,""  the  Supreme 
Court  approved  the  master's  report  recommending  dismissal  of  Georgia's  com- 


ics h.r.  6786.  94th  Cong.,  1st  sess.  (1975).  This  measure  was  recently  approved  by  the 
House  Monopolies  Subcommittee  and  cleared  for  consideration  bv  the  full  .Tudiciarv  Com- 
mittee. .Sfee  BNA,  Antitrust  Trade  Reg.  Rep.  No.  713  at  A-1.")  (Mav  l.S.  1975). 

"«  S.  1:284  (Title  IV — Parens  Patriae).  94th  Cong..  1st  sess.  (1975). 

"7H.R.  6786,  sec.  4C(a)(3).  94th  Cong.,  1st  sess.  (1975). 

i'»  H.R.  6786.  see.  4C(a)  (1),  94th  Cong..  1st  sess.  (1975).  The  bill  would  also  permit  each 
state  attorney  general  to  sue  for  treble  damages  "on  behalf  of  any  political  subdivisions  in 
such  State  injured  by  any  violation  of  the  antitrust  laws."  Id.  at  sec.  4C(a)(2).  What  is 
more,  the  bill  requires  that  whenever  the  United  States  sues  for  damages  under  Section  4A 
of  the  Clayton  Act  (15  U.S.C.  §  15A),  the  U.S.  Attorney  General  shall,  in  certain  circum- 
stances, notify  the  state  attorne.v  general  of  such  action  and,  if  the  states  do  not  commence 
their  own  parens  patriae  suit  within  180  days  thereafter,  the  United  States  Attorney  Gen- 
eral "may  bring  such  an  action  himself  on  behalf  of  the  persons  residing  in  such  State  [s] 
injured  by  the  alleged  antitrust  violation."  Id.  at  sec.  4P(b). 

"9  405  U.S.  251  (1971),  discussed  in  Handler,  "Twentv-Fifth  Annual  Antitrust  Review," 
73  Colum.  L.  Rev.  415.  432-30  (1973). 

""405  U.S.  at  262-64 

la  Id.  at  255. 

■^^Id. 

^^  Hawaii  v.  Standard  Oil  Co.,  431  F.  2d  1282,  1285  (9th  Cir.  1970),  aff'd  on  other 
grounds,  405  U.S.  251  (1971)  (emphasis  added). 

i«  Georgia  v.  Pennsylvania  Railroad,  324  U.S.  439  (1945). 

1^  As  the  Supreme  Court  made  clear  in  Hawaii,  there  is  "a  striking  difference"  between 
parens  patriae  suits  for  injunctive  relief  and  parens  patriae  actions  for  damages.  405  U.S. 
at  262. 

188  See  Hart  &  Wechsler,  "The  Federal  Courts  and  the  Federal  System"  258  (1953). 
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plaint  ou  the  merits.^"  The  reason  for  the  dismissal,  as  described  by  Professor 
Paul  Freund  of  Harvard,  was  "the  complete  inability  of  the  State  to  make  good 
its  claim  of  injury  as  parens  patriae. . . ."  ^^ 

One  need  only  ponder  the  myriad  causes  contributing  to  our  current  economic 
plight  to  imagine  the  futility  of  singling  out  and  measuring  in  dollars  the  dam- 
ages to  a  state's  "general  economy"  purportedly  attributable  to  an  antitrust  in- 
fraction. If,  after  years  of  study,  eminent  economists  cannot  agree  on  whether  or 
to  what  extent  concentration  contributes  to  spiraling  prices,  how  can  we  expect 
our  courts,  already  strapped  for  time  and  limited  in  resources,  to  make  the  kind 
of  judgments  that  tliis  bill  contemplates?  Where  proof  of  injury  is  so  attenuated 
that  any  evidentiary  effort  is  doomed  to  failure,  there  is  no  reason,  in  my  mind, 
why  the  assertion  of  the  claim  should  be  permitted  at  all. 

On  the  other  hand,  the  risk  of  permitting  this  type  of  suit  is  manifest.  Any 
dollar  figure  eventually  arrived  at  would  necessarily  be  so  speculative  and  un- 
related to  actual  harm  as  to  amount  to  a  huge  penalty — a  penalty  which  could 
very  well  jeopardize  the  ability  of  the  defendant  to  remain  in  business  as  a  viable 
comi>etitor.  Assistant  Attorney  General  Kauper  aptly  summarized  the  problem 
in  his  testimony  last  year  before  the  House  Judiciary  Subcommittee : 

"Damages  in  such  an  action  would  seem  to  be  inherently  difficult  to  quantify 
and,  depending  on  the  scope  given  to  the  action  by  judicial  interpretation,  per-, 
haps  unforeseeable  even  by  the  most  astute  businessman.  I  have  some  problem 
with  the  spectre  of  massive  recoveries  based  upon  unquantifiable  and  perhaps 
totally  unforeseeable  damages  multiplied  by  three.  In  addition,  of  course,  if  the 
worst  came  to  pass,  the  possibility  would  arise  of  damages  on  a  scale,  wholly 
unrelated  to  the  wrongdoer's  gain,  that  would  result  in  significant  impairment  to 
the  viability  of  those  firms  from  which  such  damages  were  recovered.  Such  a 
result  in  itself  could  have  anticompetitive  consequences,  since  only  the  largest 
firms  involved  in  a  given  violation  might  survive  the  financial  pressure  of  such 
damage  awards."^** 

This  problem  is  in  no  way  obviated  by  stating,  as  the  House  bill  does,  that 
injury  to  a  state's  "general  economy"  shall  be  "measured  by  any  actual  decrease 
in  revenues,  or  any  actual  increase  in  exi>enditures,  or  both.  .  .  ."  Indeed,  this 
was  precisely  the  type  of  damage  claim  that  was  rejected  in  Hatvaii.  The  simple 
fact  is  that  there  is  no  rational  way  of  demonstrating  whether  and  to  what 
extent  an  antitrust  violation  either  decreases  a  state's  revenues  or  increases  its 
expenditures  without  raising  the  spectre  of  damages  wholly  disproportionate  to 
the  actual  impact  of  the  defendant's  conduct. 

The  situation  is  made  even  more  inequitable  by  the  very  real  prosj^ect  that, 
under  the  proposed  bill,  a  defendant  will  be  taxed  twice  for  the  same  alleged 
injury — once  for  damages  to  a  state's  citizens  and  again  for  damages  to  the  state's 
"general  economy."  As  Justice  Marshall  explained  in  Hawaii:  a  suit  for  injury  to 
a  state's  "general  economy"  would  "open  the  door  to  duplicative  recoveries."  ^^ 

"A  large  and  ultimately  indeterminable  part  of  the  injury  to  the  'general  econ- 
omy' as  it  is  measured  by  economists,  is  no  more  than  a  reflection  of  injuries  to 
the  'business  and  property'  of  consumers,  for  which  they  may  recover  under  §  4. 
Even  the  most  lengthy  and  extensive  trial  could  not,  in  the  final  analysis,  cope 
with  the  problems  of  double  recovery  inherent  in  allowing  damages  for  harm 
both  to  the  economic  interests  of  individuals  and  for  the  quasi-sovereign  interests 
of  the  State."  "' 

In  a  simplistic  attempt  to  meet  this  objection,  the  bill  provides  that  the  recovery 
for  damages  to  a  state's  general  economy  "shall  not  be  duplicative  of"  the  damages 
recovered  in  parens  patriae  suits  for  the  injury  to  persons  residing  in  the  state."' 
How  the  duplication  is  to  be  avoided  is  nowhere  indicated.'^  The  matter  is  left  at 
large,  thus  creating  expectations  which  can  never  be  realized. 

Similarly  fraught  with  infirmities  is  the  section  of  the  proposed  bill  which  would 
authorize  a  state  attorney  general  to  sue  for  damages  to  "i)ersons  residing  in  such 


1S7  Crcorgi-a  v.  Pennsylvania  Railroad,  340  U.S.  SS9  (1950). 

188  Freund,  Book  Review,  3  J.  Legal  Ed.  643,  644n.2  (1951). 

"9  Hearinjj.s  on  H.R.  12528  and  H.R.  12921  before  the  Subcommittee  on  Monopolies  and 
Commercial  Law  of  the  House  Committee  on  the  Judiciary,  93d  Cong.,  2d  sess.,  ser.  43.  at  30. 

iM  405  U.S.  at  264. 

loi  Id. 

iM  H.R.  6786.  sec.  4C (a)  (3).  94th  Cong.,  1st  sess.  (1975). 

1""  What  is  more,  the  prohibition  against  double  recoveries  is  seemingl.v  limited  to  situa- 
tions where  damages  to  a  State's  "general  econom.v"  are  "duplicative"  of  damages  recovered 
in  parens  patriae  suits  for  injur.y  to  persons  residing  in  the  State.  However,  damages  to  a 
States  "general  economy"  may  be  equally  "duplicative"  of  damages  recovered  in  individual 
or  class  actions  brought  under  the  antitrust  laws  and  yet  the  bill  is  totally  silent  on  this 
score. 
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state.  .  .  ."  To  begin  with,  altliougli  tlie  intent  of  the  legislation  may  be  to  pro- 
vide a  remedy  for  consumers  with  relatively  small  claims,  the  bill  is  not  so 
limited.  The  "persons"  on  whose  behalf  the  bill  i>ermits  an  attorney  general  to 
sue — include  not  only  individual  consumers,  but  corporations  and  other  business 
entities  which  have  long  been  the  bulwark  of  private  antitrust  enforcement  under 
Section  4.''**  What  would  happen  to  the  claims  of  these  "private  attorneys  general" 
should  a  state  bring  a  parens  patriae  suit  for  damages  sustained  by  all  "persons" 
residing  within  its  borders?  Would  they  be  relegated  to  relying  on  the  state 
attorney  general  to  protect  their  substantial  commercial  interests?  Would  they 
effectively  lose  control  over  the  conduct  of  the  litigation,  including  the  right  to 
participate  in  the  numerous  tactical  decisions  which  routinely  must  be  made  in 
the  course  of  an  antitrust  case?  Should  they  choose  subsequently  to  bring  their 
own  suits  under  Section  4,  would  they  be  barred  by  the  doctrine  of  res  judicata, 
since  the  state  had  already  asserted  the  same  "cause  of  action"  on  their  behalf? 
And  what  happens  to  treble  damage  suits  started  before  the  state's  parens 
patriae  action? 

The  initial  House  draft  compounded  these  vexing  problems  by  failing  to  pro- 
vide any  procedure,  similar  to  the  one  governing  class  actions  under  Rule  23,"^ 
whereby  each  "person"  would  be  given  notice  of  the  pendency  of  the  parens  patriae 
suit  and  the  opportunity  to  opt  out  in  order  to  institute  or  refrain  from  instituting 
his  own  action.  The  Supreme  Court  subsequently  held  in  the  Eisen  case,  that  this 
right  was  not  merely  statiitory,  but  of  constitutional  dimensions.'''^  The  House 
bill  was  then  rewritten  to  avoid  this  constitutional  dilemma.  It  now  would  require 
that  the  state  attorney  general  cause  notice  of  the  action  to  be  given  by  publica- 
tion, or  as  otherwise  required  by  applicable  state  procedures  or,  in  their  absence, 
as  the  district  court  may  prescribe.  Any  i>erson  residing  in  the  state  who  may  have 
a  claim  for  relief  in  the  pending  action  can  exclude  himself  from  the  suit  by  filing 
a  notice  of  intent  to  that  effect  within  sixty  days  after  publication  of  notice.  All 
potential  claimants  who  fail  to  act  aflBrmatively  to  exclude  themselves  are  in- 
cluded in  the  action  and  "[t]he  final  judgment  in  such  action  shall  be  res  judieata" 
as  to  their  claims.^'^  In  short,  the  only  available  means  for  a  "person" — which 
would  include  corporations  as  well  as  consumers  under  the  settled  interpretation 
of  Section  4^"' — to  preserve  control  over  its  own  claim  is  by  formally  opting  out 
of  the  state's  suit.  Absent  such  an  opt-out,  the  right  of  action  vests  in  the  Attor- 
ney General,  whether  or  not  the  putative  claimant  intends  or  desires  to  have  his 
claim  pressed.'^'*''  Competitors  of  or  initial  purchasers  from  the  recreant  defendant 
must  act  promptly  to  preserve  their  claims  if  they  want  any  control  over  their 
prosecution.  No  more  efficient  way  can  be  devised  by  the  mind  of  man  to  stimulate 
litigation  and  provide  ample  business  for  lawyers  and  the  courts.  Apparently, 
the  day  has  passed  when  one  has  the  right,  in  the  exercise  of  his  own  judgment, 
to  forego  bringing  suit  on  any  possible  claim  one  may  have. 

Even  more  fundamental  questions  are  raised  by  this  bill.  As  our  jurisprudence 
has  evolved  under  Section  4,  the  courts  have  seen  the  wisdom  of  limiting  treble 
damage  actions  to  those  persons  directly  affected  by  an  alleged  antitrust  violation. 
This  notion  has  been  reflected  in  two  separate  lines  of  decisional  authority.  The 
first,  under  Hanover  Shoe  and  its  progeny,^™  limits  recovery  to  the  'initial  pur- 


1**  It  has  long  been  settled  that  "persons"  within  the  meaning  of  sec.  4  of  the  Clayton  Act. 
1.5  U.S.C.  §  15,  includes  (corporations  as  well  as  natural  persons.  See  United  states  v.  Cooper 
Corp.,  312  U.S.  600,  606  (1940).  Cf.  Sec.  7  of  the  Sherman  Act  (15  U.S.C.  §  7)  which  defines 
"persons"  to  include  corporations  and  associations. 

iMF.R.  Civ.  P.  23(c)  (,2)-(3). 

i9«  FAfsen  V.  Carlisle  d-  Jacquelin.  410  U.S.  963  (1974). 

w'H.R.  6786,  sec.  4C(d),  94th  Cong.,  1st  sess.  (1975). 

"8  See  n.  195,  supra. 

"'  Only  upon  a  showing  of  "good  cause"  can  a  potential  claimant  be  relieved  of  his  failure 
to  file  a  notice  of  exclusion.  H.R.  6786.  sec.  4C(d),  94th  Cong.,  1st  sess.   (1975). 

^^  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  392  U.S.  481  (1968),  discussed  in 
Handler,  "Through  the  Antitrust  Looking  Glass — Twenty-First  Annual  Antitrust  Review," 
57  Cal.  Li.  Rev.  182  (1969).  For  those  cases  that  have  approved  the  first  purchaser  doctrine 
under  Hanover's  teaching,  see  e.g.,  Donson  Stores.  Inc.  v.  American  Bakeries  Co.,  58  F.R.D. 
(S.D.N.Y.  1973)  ;  Minelli  Cement  Contracting,  Inc.  v.  Richter  Concrete  Corp.,  197.3-1  Trade 
Cas.  1174,591  (S.D.  Ohio  1973)  ;  Philadelphia  Housing  Authoriti/  v.  American  Radiator  d- 
Standard  Sanitary  Corp.,  50  F.R.D.  13,  30  (E.D.  Pa.  1970).  a^ff'd  sub  nom.  Manqano  v. 
American  Radiator  d  Standard  Sanitart/  Corp..  438  F.  2d  1187  (3d  Cir.  1971)  :  Citif  and 
County  of  Denver  v.  American  Oil  Co.,  53  F.R.D.  620.  631  (D.  Colo.  1971)  ;  Philadelphia 
Housing  Authority  v.  American  Radiator  d  Standard  Sanitary  Corp.,  323  F.  Supp.  381  (E.D. 
Pa.  1970)  ;  United  Egg  Producers  v.  Bauer  International  Corp.,  312  F.  Supp.  319,  321 
( S.D.N.  Y.  1970). 

The  rationale  for  not  permitting  recovery  beyond  the  first  purchaser  was  described  years 
earlier  by  Justice  Holmes  as  "the  endlessness  and  futility  of  the  effort  to  follow  every  trans- 
action to  its  ultimate  result."  Southern  Pacific  Co.  v.  Darnell-Taezner  Lumber  Co.,  245  U.S 
531,  534  (1918). 
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chaser  in  a  multiple  chain  of  distribution,  except  in  the  most  narrow  circum- 
stances.*' The  second,  under  the  rubric  of  "standing  to  sue,"  holds  that  only  those 
within  tlie  "target  area"  of  an  alleged  violation  or  "directly"  injured  thereby  are 
entitled  to  recover  under  Section  4.-'"'-  These  doctrines  are  rooted  in  the  recognition 
(1)  that  it  is  virtually  impossible  to  trace  and  measure  the  effects  of  an  antitrust 
violation  beyond  the  point  of  its  immediate  impact,  and  (2)  that,  by  opening  the 
floodgates  of  litigation  to  every  claimant  who  might  conceivably  have  Jbeen 
damagetl  by  an  antitrust  violation,  defendants  would  be  subjected  unfairly  to 
multiple  liability  for  the  same  injury  with  a  resulting  over-kill.*" 

If  the  parens  patriae  bill  is  not  intended  to  disturb  these  well-settled  doctrines, 
then  it  will  be  a  rare  case  indeed!  in  which  a  state  will  be  entitled  to  sue  for 
damages  to  consumers,  despite  this  legislation.  This  is  because  the  consumer 
rarely  is  the  direct  target  of  an  antitrust  violation  or  the  first  purchaser  in  a 
chain  of  distribution.  For  example,  a  fabricator  may  sell  a  component  to  a  manu- 
facturer who  uses  it  to  produce  a  finished  product.  The  manufacturer,  in  turn, 
may  sell  the  finished  product  to  a  wholesaler  or  jobber  who,  in  turn,  may  resell  it 
to  a  retailer.  Ultimately,  the  product  finds  its  way  to  the  consumer.  This  type  of 
distribution  chain,  with  its  numerous  permutations  and  combinations,  is  com- 
moni)lace  in  American  industry.  If  an  antitrust  violation  occurs  at  any  point 
along  the  chain  other  than  at  the  retail  level,  most  courts  have  held  that  the 
consumer  has  no  cause  of  action  under  either  the  first  purchaser  doctrine  or 
standing  to  sue  principles.'" 

If,  in  the  other  hand,  the  parens  patriae  bill  is  intended  to  do  away  with  these 
doctrines  (which  is  far  from  clear),  then  we  run  smack  into  the  very  problems 
they  were  designed  to  obviate — ^the  insuperable  difficulties  of  proving  indirect 
injury  and  the  potential  for  duplicative  recoveries.  For  instance,  how  can  it  be 
determined,  with  the  degree  of  certainty  that  our  law  rightfully  demands,  that  an 
antitrust  conspiracy  among  component  fabricators  has  had  a  measurable  impact 
on  a  consumer  of  the  finished  product  three  or  four  levels  down  the  chain  of 


201  As  Justice  White  sujrgested  in  Hanover,  damages  may  be  recoverable  by  an  indirect 
purchaser  only  where  he  bought  pursuant  to  a  pre-existing  "cost-plus"  contract.  392  U.S. 
at  494.  See  City  and  County  of  Denver  v.  American  Oil  Co.,  53  F.R.D.  620,  631  (D.  Colo. 
1971). 

^o^E.g.,  Na-fiait  County  of  Ass'n  of  Ins.  Agents,  Inc.  v.  Aetna,  1974  Trade  Cas.  T[  75.0SS 
(2d  Cir.   1974)  ;  In  re  Multidistrict  Vehicle  Air  Pollution.  481  F.  2d  122   (9th  Cir  ),  cert 

denied, U.S.  (1978)  ;  OAF  Corp.  v.  Circle  Flour  Co.,  463  P.  2d  712  (2d  Cir.  1972), 

cert,  disinissed,  413  U.S.  901  (1973)  ;  Calderone  Enterprise  Corp.  v.  United  Artists  Theatre 
Circuit,  Inc.,  454  F.  2d  1292  (2d  Cir.  1971),  cert,  denied,  401  U.S.  930  (1972)  ;  Reihert  v. 
Atlantic  Richfield  Co.,  471  F.  2d  727  (10th  Cir.  1973),  cert,  denied,  411  U.S.  93S  (1973)  : 
Billy  Baxter,  Inc.  v.  Coca-Cola  Co.,  413  F.  2d  183  (2d  Cir.  1970),  cert,  denied,  401  U.S.  923 
(1971)  :  Kail ff man  v.  Dreyfus  Fund,  434  F.  2d  727,  732-34  (3d  Cir.  1970).  cert,  denied.  401 
U.S.  974  (1971)  :  Sanitary  Milk  Producers  v.  Bcrjans  Farm  Dairi/,  Inc.,  368  F.  2d  679,  688- 
89  (8th  Cir.  1966)  ;  Pandola  v.  Texaco  Inc.,  1975  Trade  Cas.  11  60,237  (CD.  Cal.  1975)  : 
Long  Island  Lighting  Co.  v.  Standard  Oil  Co.,  1975  Trade  Cas.  H  60,214  (S.D.N.Y.  1975)  : 
Kemp  Pontiac-Cadillac,  Inc.  v.  Hartford  Automobile  Ass'n,  Inc.,  380  F.  Supp.  1382  (D. 
Conn.  1974)  ;  Ster7i  v.  Lucy  Well)  Hayes  National  Training  School,  1973-2  Trade  Cas. 
H  74,808  (D.D.C.  1973). 

In  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251  (1972),  the  Supreme  Court  cited  this  line  of 
authority  approvingly,  noting  that : 

"The  lower  courts  have  been  virtually  unanimous  in  concluding  that  Congress  did  not 
intend  the  antitrust  laws  to  provide  a  remedy  in  damages  for  all  injuries  that  might  con- 
ceivably be  traced  to  an  antitrust  violation." 

2*»  Judge  Mansfield  gave  expression  to  both  these  considerations  in  Calderone  Enter.  Corp. 
V.  United  Artists  Theatre  Circuit,  454  F.  2d  1292  (2d  Cir.  1971),  cert,  denied,  406  U.S.  930 
(1972),  where,  referring  to  the  standing  doctrine,  he  stated  : 

"It  acknowledges  that  while  many  remotely  situated  persons  may  suffer  damage  in  some 
degree  as  the  result  of  an  antitrust  violation,  their  damage  is  usually  much  more  specula- 
tive and  difficult  to  prove  than  that  of  a  competitor  who  is  an  immediate  victim  of  the 
violation.  Furthermore,  if  the  floodgates  were  opened  to  permit  treble  damage  suits  bv 
ever.v  creditor,  stockholders,  employee,  subcontractor  or  supplier  of  goods  and  services  that 
might  be  affected,  the  lure  of  a  treble  damage  recovery,  implemented  by  the  availability  of 
the  class  suits  as  facilitated  by  Rule  23  F.R.C.P.,  would  result  in  an  over-kill,  due  to  an 
enlargement  of  the  private  weapon  to  a  caliber  far  exceeding  that  contemplated  by  Con- 
gress.  .   .   ." 

454  F.  2d  at  1295. 

^*E.g.,  United  Egg  Producers  v.  Bauer  International  Corp.,  312  F.  Supp.  319.  321 
(S.D.N.Y.  1970).  Compare  State  of  Illinois  v.  Ampress  Brick  Co.,  Inc.,  1975  Trade  Cas.  H 
60,295  (N.D.  111.  1975).  Inn  Ampress,  the  court  drew  a  distinction  between  two  types  of  in- 
direct purchasers — the  "final"  consumer,  i.e.,  one  who  obtains  goods  in  the  same  condition 
as  originally  made  and  sold  by  the  manufacturer,  and  the  "ultimate"  consumer,  i.e.,  one 
who  obtains  a  finished  product  from  a  middleman  that  has  altered  or  added  to  the  goods 
received  from  the  manufacturer.  Although  rejecting  the  direct  purchaser  test  of  Hanover, 
the  court  nevertheless  pointed  out  that  the  standing  doctrine  might  bar  recovery  by  either 
"final"  or  "ultimate"  consumers.  Noting  that  "[ AJcceptance  of  the  ultimate  consumer  as 
plaintiff  in  an  antitrust  action  has  been  less  enthusiastic,"  (id  at  p.  66,166),  the  court 
denied  standing  to  indirect  purchasers  of  concrete  blocks  who  did  not  purchase  the  blocks 
as  such,  but  only  as  one  component  of  a  completed  building. 
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distribution?  Since  the  manufacturer  who  purchases  directly  from  the  fabricator 
sets  his  price  based  on  his  own  independent  business  judgment,  as  does  each  otlier 
person  further  down  tlie  chain,  wliatever  price  tlie  consumer  ultimately  pays  is 
not  necessarily  attributable  to  the  antitrust  violation.  Justice  White  referred  to 
this  in  Hanover  Shoe  as  the  "nearly  insuperable  difficulty  of  demonstrating  that 
the  [first  purchaser]  could  not  or  would  not  have  raised  his  prices  absent  the 
overcharge  or  maintained  the  higher  price  had  the  overcharge  been  discontin- 
ued." ^"^  How  this  "nearly  insuperable  difficulty"  would  be  surmounted  in  a 
parens  patriae  suit  on  behalf  of  indirect  purchasers  has  yet  to  be  explained. 

Moreover,  if  such  suits  are  permitted,  what  is  to  become  of  the  claims  of  the 
initial  purchasers  who,  as  the  parties  directly  injured,  have  the  greatest  incentive 
to  seek  redress  and  the  ea.siest  burden  of  proof?  If  their  claims  are  barred  by 
parens  patriae  actions  on  behalf  of  indirect  purchasers,  do  we  not  promote  the 
interest  of  the  alleged  wrongdoer  by  substituting  plaintiffs  who  will  encounter 
the  maximum  diflBculty  in  sustaining  their  claims  in  place  of  tho.se  whose  task  is 
least  burdensome?  On  the  other  hand,  if  both  direct  and  indirect  purchasers  are 
permitted  to  recover,  don't  we  unfairly  penalize  the  defendant  with  multiple 
liability  for  the  same  wrong? 

By  the  same  token.  Congress  should  not  be  so  quick  to  adopt  the  bill's  concept 
of  "aggregate  damages" — another  marked  departure  from  traditional  antitrust 
doctrine.  It  is  a  fundamental  antitrust  precept,  consistent  with  the  compensatory 
nature  of  Section  4,  that  only  those  actually  injured  by  reason  of  an  antitrxist 
infraction  may  recover  treble  damages."*^  Under  l)oth  the  House  and  Senate 
versions,  however,  a  state,  by  employing  streamlined  statistical  technique.'^,  would 
be  permitted  to  estimate  the  "aggregate  damages"  sustained  by  its  citizens 
"without  the  necessity  of  separately  providing  the  individual  injury  to  each  such 
person.  .  .  ."  "''^  But  the  House  bill  does  not  merely  stop  at  that :  it  would  extend 
this  concept  of  "aggregate  damages"  to  all  .suits  that  are  certified  as  class 
actions.  In  essence,  this  provision  seeks  to  legislate  the  "fluid  cla&s  recovery" 
which  the  Second  Circuit  has  branded  "illegal,"  "uncon-stitutional"  and  "wholly 
inappropriate"  in  actions  under  Rule  23.^"®  The  rationale  offered  for  this  novel 
procedure — which  would  strip  defendant  of  his  right  to  challenge  the  damage 
claim  of  each  plaintiff  on  its  merits — is  the  deterrent  effect  of  depriving  the 
wrongdoer  of  the  "pot  of  gold"  allegedly  secured  as  a  result  of  his  violation."™  If, 
however,  deterrence  and  punishment  are  the  real  goals  of  this  legislation,  there 
surely  are  more  direct,  simpler  and  less  expensive  means  of  accomplishing  them 
without  sacrificing  the  procedural  safeguards  traditionally  afforded  defendants."" 

In  my  judgment,  a  vigilant  program  of  enforcement  by  the  Justice  Department 
coupled  with  the  threat  of  treble  damage  actions  by  those  directly  and  substan- 
tially injured,  is  the  best  assurance  that  the  benefits  of  free  and  unrestrained 
competition  will  inure  to  the  ultimate  consumer.  I  do  not  believe  that  we  advance 
the  cause  of  either  antitrust  of  judicial  administration  by  creating  an  elaborate 
machinery  which  disregards  well-reasoned  doctrine,  simply  to  assure  that  every 
person,  no  matter  how  negligible  his  claim,  is  guaranteed  a  remedy.  At  a  time 
when  our  courts  are  overburdened  and  undermanned,  we  might  well  heed  the 
sage  advice  of  the  Third  Circuit : 

"Our  scarce  federal  judicial  re.sources  cannot  be  allocated  on  the  assumption 
that  they  must  provide  a  forum  for  the  vindication  of  every  individual  wrong 
however  slight."  ^ 


205.392  U.S.  at  492. 

2o«  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251,  262  (1971). 

207  H.R.  6786.  sec.  4D.  94th  Cong..  1st  sess.  (1975)  ;  S.  12R4  (Title  IV — Paren/^  Patriae). 
sec.  4C(c)  (1),  94th  Cong.,  1st  sess.  (1975). 

ianEi.ten  V.  CarUHie  rf  Jacquelin,  479  F.  2d  1005,  lOlS  (i2cl  Clr.  197.3).  aff'il  on  other 
qroundft,  419  U.S.  96.3  (1974).  Accord,  e.g..  In  re  Hotel  Telephone  Charges.  1974-2  Trade 
Cas.  H  7."),145  (9th  Clr.  1974)  :  Al  Barne'tt  d-  Son,  Inc.  v.  Outboard  Marine  Corp.,  1974-2 
Trade  Cas.  H  75,243  at  p.  97-630-31  (D.  Del.  1974).  For  a  discussion  of  the  "fluid  recover.v" 
concept,  .see  Handler,  "Twenty-Fourth  Annual  Antitrust  Review."  72  Coluni.  L.  Rev.  1.  34- 
42  (1972)  ;  Handler,  "Twenty-Fifth  Annual  Antitrust  Review,"  73  Colum  L.  Rev.  415,  42.3- 
4.30  (1973)  ;  Malina.  "Fluid  Class  Recovery  as  a  Consumer  Remedy  in  Antitrust  Cases,"  47 
N.Y.U.  L.  Rev.  477  (1972). 

209  Hearings  on  H.R.  1252S  and  H.R.  12921  before  the  Subcommittee  on  Monopolies  and 
Commercial  Law  of  the  House  Committee  on  the  Judiciary,  93d  Cong.,  2d  sess.,  ser.  43  at  29 
(1974). 

^0  See  Eisen  v.  Carlise  &  Jacquelin,  479  F.  2d  1005,  1013  (2d  Cir.  1974),  aff'd  on  other 
grounds,  419  U.S.  963  (1974). 

^Hackett  v.  General  Host  Corp.,  455  F.  2d  618,  626  (3d  Clr.  1972),  cert,  denied,  407  U.S. 
925  (1972). 


'645 

The  Rodino  and  Hart  bills  are  mischievous  and  misguided  pieces  of  leprislation. 
They  throw  into  confusion  the  pi-ocedural  network  which  lias  been  one  of  anti- 
trust's  proudest  features.  They  turn  enforcement  over  to  those  who  have  little 
or  no  knowledge  of  the  federal  antitrust  laws  and  no  experience  and  skill  in  their 
enforcement ; "'"  they  confer  a  windfall  on  the  states,  whose  responsibilities,  apart 
from  this  legislation,  do  not  include  the  enforcement  of  federal  laws.  Businessmen 
suffering  injury  from  an  antitrust  violation  have  the  constitutional  right  and  are 
well  able  to  bring  their  own  actions  in  the  federal  courts.  Surely,  a  much  more 
effective  system  can  be  devi.sed  for  i^rotecting  the  consumer  when  he  ha.s  an 
actual  claim  and  is  not  piggy -backing  on  the  claims  of  others,  without  imposing 
unquantifiable  penalties  which  can  throw  into  bankruptcy  even  our  largest 
companies.  Let  us  never  forget  that  the  disruption  of  economic  activity  and  the 
unmeasurable  costs  of  litigation  have  ultimately  to  be  paid  by  someone — and 
that  someone  is  typically  the  con.sumer.  Should  we  not  pause  to  determine  whether 
this,  like  other  spurious  consumer  measures,""  may  not  cost  more  than  the  benefits 
which  the  mythical  consumer  is  supposed  to  obtain? 

5.  Legislating  Deconcentration 

Beginning  with  the  pioneering  work  of  Joe  Bain  in  1951,  and  continuing  over 
the  next  two  decades,  it  has  become  part  of  the  conventional  wisdom  among 
both  economists  and  antitrusters  that  price  behavior  in  highly  concentrated 
industries  conforms  more  to  the  model  of  monopoly  than  competitive  pricing  as 
evidenced  by  the  allegedly  high  rates  of  return  earned  by  the  firms  in  such  indus- 
tries.^* The  teachings  of  Bain  and  his  disciples  were  seemingly  approved  by  the 
Supreme  Court  in  a  line  of  cases  under  Section  7  of  the  Clayton  Act,  beginning 
with  Brown  Sliocf^  and  including  Philadelphia  National  Bank.^^  As  Justice 
Brennan  wrote  in  the  latter  case : 

"That  'competition  is  likely  to  be  greatest  when  there  are  many  sellers,  none 
of  which  has  any  significant  market  share,'  is  common  ground  among  most 
economists,  and  was  undoubtedly  a  premise  of  congressional  reasoning  about  the 
antimerger  statute.^' 

In  1969,  President  Johnson's  Antitrust  Task  Force  released  a  report  inter- 
preting the  Bain  thesis  as  a  mandate  for  new  legislation  to  reduce  concentration. 
Finding  "confirmation  in  various  studies  that  have  been  made  of  return  on 
capital  in  major  industries,"  the  Neal  Report  stated  that : 

"it  is  the  persistence  of  high  profits  over  extended  time  periods  and  over  whole 
industries  rather  than  in  individual  firms  that  suggest  artificial  restraints  on 
output  and  the  absence  of  fully  effective  competition.  The  correlation  of  evidence 
of  this  kind  with  the  existence  of  very  high  levels  of  concentration  appears  to  be 
significant."  ^ 


^^  Significantly  enough,  where  States  have  sued  for  treble  damages  in  their  propriety 
capacity — which  they  have  a  right  to  do  under  sec.  4  of  the  Clayton  Act  as  presently  writ- 
ten, Georgia  v.  Evans,  316  U.S.  159  (1942) — they  have  generally  been  represented  not  by 
their  respective  attorneys  general  but  by  private  law  firms  who,  where  successful,  have 
received  extraordinarily  large  fees.  Thus,  for  example,  in  the  class  action  settlement  of  the 
Gypsum  Wallboard  litigation,  private  counsel  represented  the  governmental  entities  and 
were  awarded  a  fee  of  $1,365,800.  In  re  Gypsum  Cases,  386  F.  Supp.  959  (N.D.  Cal.  1974). 

^^  See  Handler,  "Consumer  Protection  and  the  Federal  Judicial  System,"  in  American 
Trial  Lawyers  1970  Transcript  558-87  (1971). 

^*  After  studying  the  relationship  between  market  concentration  and  profit  rates  in  42 
selected  industries  from  1936  to  1940,  Bain  concluded  that  profit  rates  were  higher 
for  industries  in  which  the  largest  eight  firms  accounted  for  at  least  70  percent  of 
industry  value  added  than  in  industry  generally.  Bain,  "Relation  of  Profit  Rate  to  In- 
dustry Concentration  :  American  Manufacturing,  1936-1940,"  65  Quarterly  Journal  of 
Economics  293  (1951).  See  also  Mann,  "Seller  Concentration.  Barriers  to  Entry,  and  Rates 
of  Return  in  Thirtv  Industries,  1950-1960,"  48  Review  of  Economics  and  Statistics  296 
(1966)  :  Stigler.  "A  Theory  of  Oligopoly,"  72  Journal  of  Political  Economy  44  (1964)  : 
Blair,  "Economic  Concentration,  Structure,  Behavior  and  Public  Policy,"  405  et  seq.  (1972)  ; 
Scherer.  "Industrial  Market  Structure  and  Economic  Performance,"  184-86  (1970). 

^  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

219  V7iited  States  v.  Philadelphia  National  Bank,  374  U.S.  321  (1963). 

siv /ff.  at  363  (emphasis  added).  In  support  of  this  "economic  theory,"  the  Court  cited 
Bain,  among  others.  Id.  at  363  ns.  38,  39.  See  also  id.  at  642  n.  42 : 

"[I]f  concentration  is  already  great,  the  importance  of  preventing  even  slight  increases  in 
concentration  and  so  preserving  the  possibility  of  eventual  deconcentration  is  correspond- 
ingly great." 

Accord,  United  States  v.  Alcoa,  377  U.S.  271,  279  (1964). 

21S  "Report  of  the  White  House  Task  Force  on  Antitrust  Policy."  2  Antitrust  Law  and 
Economics  Review  11,  28  (Winter  1968-69)  (popularly  known  as  the  "Neal  Report,"  after 
the  group's  Chairman  Phil  C.  Neal). 
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On  this  basis,  the  majority  of  the  Johnson  Task  Force  concluded  that  "enough 
is  known  about  the  probable  consequences  of  high  concentration  to  warrant 
affirmative  action  in  the  extreme  instances  of  concentration."  ^® 

Three  years  later,  Senator  Hart,  introduced  his  now  famous  economic  decon- 
centration  bill.^  The  Hart  proposal,  entitled  "The  Industrial  Reorganization 
Act,"  is  designed  to  break  up  into  smaller  units  large  corporations  in  concentrated 
markets.  Among  other  things,  the  Hart  bill  would  declare  it  presumptively  unlaw- 
ful for  any  four  or  fewer  firms  to  account  for  50  percent  or  more  of  sales  in  any 
relevant  market  during  any  one  year  out  of  the  most  recent  three  years  preceding 
the  filing  of  a  complaint.^^  If  these  circumstances  were  established,  the  only 
defense  to  court-ordered  divestiture  would  be  a  showing  that  defendants'  market 
power  had  been  achieved  solely  through  the  ownership  of  valid  patents,  lawfully 
acquired  and  used,  or  that  divestiture  "would  result  in  a  loss  of  substantial 
economies."  What  is  more,  the  Industrial  Reorganization  Commission,  which 
would  be  established  to  prosecute  violations  under  the  proposed  bill,  would  also 
be  called  on  to  study  and  develop  plans  of  reorganization  for  seven  broadly  defined 
industries,^  regardless  of  whether  any  corporation  in  those  industries  was  found 
to  6e  in  violation  of  the  Act. 

Although  the  Hart  bill  died  in  committee  in  the  93rd  Congress,  the  'Senator's 
Subcommittee  has  already  commenced  hearings  this  year,  beginning  with  the 
petroleum  industry,  which  will  lay  the  predicate  either  for  the  reintroduction 
of  his  Industrial  Reorganization  Act  or  for  new  legislative  proposals  for  decon- 
centration.^ 

What  are  the  premises  underlying  Senator  Hart's  call  for  a  radical  restructur- 
ing of  American  industry?  The  first  is  that  industrial  concentration  contributes 
significantly  to  our  inflationary  spiral.  Thus,  according  to  Senator  Hart,  the 
seven  industrial  groupings  in  his  proposed  bill  were  singled  out  for  special  treat- 
ment because  "we  determined  that  they  have  the  greatest  impact  on  the  persistent 
inflation  eating  away  at  the  Nation.  .  .  ."  ^  On  what  empirical  basis  the  Senator 
reached  this  conclusion  is  a  mystery,  particiilarly  in  light  of  the  economic  studies 
to  which  I  have  previously  referred,  revealing  no  statistically  significant  correla- 
tion between  concentration  and  inflation.  "WTiat  is  more,  I  have  been  advised  by 
economists  that  the  majority  of  the  Senator's  seven  target  industries  are  so 
broadly  defined  that  it  is  virtually  impossible  to  devise  any  meaningful  statistics 
concerning  their  impact,  of  any,  on  increased  prices.  What  data  are  available 
seem  to  cast  serious  doubt  on  Senator  Hart's  sweeping  assertions.  Thus,  for 
example,  according  to  the  study  which  Dr.  Cohen  undertook,  while  the  average 
price  index  for  the  82  selected  product  categories  having  a  four-firm  concentration 


219  Id.  at  29.  The  Neal  Report  thus  recommended  passage  of  the  "Concentrated  Industries 
Act,"  id.  at  65  (app.  A).  Under  this  proposed  measure,  the  Attorney  General  and  the  FTC 
would  be  authorized  to  investigate  the  structure  of  markets  which  appear  to  be  "oligopoly 
industries,"  as  defined  by  the  Act,  and,  where  appropiate,  the  Attorney  General  would 
"institute  a  proceeding  in  equity  for  the  reduction  of  concentration.  .  .  ."  id.  Following 
a  judgment  determining  that  one  or  more  markets  are  "oligopoly  industries"  and  identifying 
the  "oligopoly  firms"  in  such  industries,  both  voluntary  and  court-decreed  steps  would  be 
taken  over  a  period  not  to  exceed  five  years  "to  achieve  ...  a  reduction  of  concentration 
such  that  the  market  share  of  each  oligopoly  firm  in  such  oligopoly  industry  does  not  exceed 
12  percent."  id. 

The  Johnson  Task  Force  acknowledged  that  "the  idea  of  such  legislation  is  not  new,  '  id. 
at  30n.2,  noting  that  their  proposal  had  been  'influenced"  by  a  similar  one  made  10  years 
earlier  by  Kaysen  &  Turner,  "Antitrust  Policy  :  An  Economic  and  Legal  Analysis,"  266-72 
(1959). 

Shortly  after  the  Neal  Report  was  made  public  President  Nixon's  Antitrust  Task  Force 
released  a  report  which  took  issue  with  proposals  to  deconcentrate  highly  oligopolistic  in- 
dustries. Report  of  the  Task  Force  on  Productivity  and  Competition,  2  Antitrust  Law  ami 
Economics  Review  13,  26  (Spring  1969)  (popularly  known  as  the  "Stigler  Report,"  after  the 
Task  Force  Chairman  Dr.  George  Stigler). 

As  the  Stigler  Report  stated  : 

"Concern  with  oligopoly  has  led  to  proposals  to  use  the  antitrust  laws  (perhaps  amended) 
to  deconcentrate  highly  oligopolistic  industries  by  dissolving  their  leading  firms.  We  cannot 
endorse  these  proposals  on  the  basis  of  existing  knowledge.  As  indicated,  the  correlation 
between  concentration  and  profitability  is  weak,  and  many  factors  besides  the  number  of 
firms  in  a  market  appear  to  be  relevant  to  the  competitiveness  of  their  behavior.  .  .  . 

id. 

220  See  n.  47,  supra.  „.      ^^        ^ 

221  The  text  of  the  Hart  bill  is  set  out  in  Industrial  Concentration:  The  ^ew  Learning. 
supra  n.  57,  444-4S  (app.  B.).  Unlawful  possession  of  'monopoly  power'  would  also  be 
presumed  under  the  bill  (1)  if  a  corporation's  "average  rate  of  return  on  net  worth  after 
taxes  is  in  excess  of  15  per  centum  over  a  period  of  five  consecutive  years  out  of  the  most 
recent  seven  years  preceding  the  filing  of  the  complaint,"  or  (2)  "if  there  has  been  no  sub- 
stantial price  competition  among  two  or  more  corporations"  in  any  relevant  market  for  a 
period  of  three  consecutive  years  out  of  the  most  recent  given  years  preceding  the  filing  ot 
the  complaint." 

223  See  n.46,  supra. 

22)  See  text  accompanying  ns.  46-47,  supra. 

22*  See  n.  54,  supra. 
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ratio  of  30  percent  or  less  stood  at  160.7  in  August,  1974,  the  price  index  for  pas- 
senger cars  (5-digit  SIC  Code  No.  37171),""'  with  a  four-firm  concentration  ratio 
of  99  percent,  stood  at  only  120.2,-"  while  Motor  Vehicles  &  Parts  (4-digit  CIS 
Code  No.  3717),  with  four-firm  concentration  ratio  of  79  percent,  stood  at  135.2.^ 

The  Hart  bill's  second  major  economic  premise  is  that  the  recurrence  of  exces- 
sive profits  in  concentrated  industries  evidences  non-competitive  pricing.  The 
argument  thus  goes  that  if  we  break  up  the  concentrated  industries,  we  will 
reduce  prices  during  an  inflationary  i>eriod  and  protect  against  price-gouging  in 
a  non-infiationary  one.  According  to  recent  evidence,  however,  the  underpinnings 
of  this  theory  api>ear  to  rest  on  quicksand. 

As  already  noted,  the  genesis  for  the  theory  that  excessive  profits  are  a  direct 
function  of  industry  concentration  is  found  in  Bain's  early  study  showing  above- 
average  profits  in  42  concentrated  industries  during  the  ix?riod  1936  to  1940.^^ 
Recently,  however,  Yale  Brozen,  of  the  University  of  Chicago,  redid  the  Bain 
study,  using  a  larger  sample  than  the  one  utilized  by  Bain,  and  came  to  precisely 
the  opposite  conclusion.^  According  to  Brozen,  his  results  "are  strikingly  oi>iK)sed 
to  those  found  in  Bain's  smaller  sample."  ^''  After  reviewing  these  results,  Brozen 
stated  flatly :  "There  is  no  higher  rate  of  return  in  concentrated  industries."  ^^ 

Even  assuming  a  positive  correlation  over  time  between  high  profits  and 
industry  concentration,  there  is  no  consensus  of  opinion  among  economists  as  to 
the  reason  for  its  existence.  Some  argue,  on  the  basis  of  empirical  data,  that  the 
correlation  is  attributable  to  variations  in  the  size  of  firms  and  not  the  degree  to 
which  markets  are  concentrated.^"  Others  contend  that  productive  efficiency  "is 
the  most  plausible  general  explanation  for  any  observed  correlation  between  con- 
centration and  profit  rates."  ^  Still  others  maintain  that  high  profit  rates  are  a 
product  of  collusive  conduct  among  firms  in  concentrated  markets."^*  Betty  Bock 
questions  all  these  viewpoints,  asserting  that  the  facts  are  not  available  to  the 
student  of  concentration  on  which  to  base  any  meaningful  conclusions.^^ 

The  short  of  the  matter  is  that  there  is  a  failure  of  evidence  to  supiwrt  the 
thesis  that  concentration  contributes  to  higher  prices  and  that,  therefore,  decon- 
centration  will  necessarily  have  an  anti-inflationary  impact.  There  is  no  signifi- 
cant pattern  of  price  behavior  among  either  concentrated  or  competitive 
industries.  The  simple  fact  is  that  price  behavior  differs  from  industry  to  indus- 
try, thus  underscoring  the  fallacy  of  legislation  which,  like  the  Hart  bill, 
proceeds   on   the  assumption   that  all   concentrated  industries  have  the  same 


=25  See  appendix. 

220  See  app.  D,  p.  4. 

2="  See  app.  B,  p.  1. 

=28  See  n.  214.  supra. 

-28  Brozen.  "Concentration  and  Profits:  Does  Concentration  Matter?"  XIX  Antitrust 
Bulletin  381.  387-392  (Summer  1974).  Brozen  used  a  QS-industry  sample,  while  Bain's 
sample  comprised  42  industries.  Brozen  also  modified  the  Bain  study  in  certain  other  re- 
spects in  an  attempt  to  make  it  more  representative. 

2w  Id.  at  388.  Brozen  went  on  : 

"Where  [Bain]  found  that  the  accounting  profitability  of  concentrated  industries  was  4.4 
percentage  points  greater  than  that  of  the  less  concentrated  industries,  the  ninety-eight 
industry  sample  shows  profitability  to  be  ?ess  (Insignificantly)  in  the  concentrated  indus- 
tries (table  1)." 

Id. 

231  Id.  Earlier  studies  by  Brozen  also  refute  the  claim  of  the  Johnson  Task  Force  that 
there  is  a  "persistence"  of  above-average  rates  of  return  in  the  concentrated  industries. 
See  Brozen.  "The  Antitrust  Task  Force  Deconcentration  Recommendation,"  13  .Journal  of 
Law  and  Economics  279  (1970)  ;  Brozen,  "The  Persistence  of  'High  Rates  of  Return'  in 
High  Stable  Concentrated  Industries,"  14  Journal  of  Law  and  Economics  501   (1971). 

Although  Brozen's  work  came  under  critical  attack  by  Professor  Weiss  at  the  recent  Co- 
lumbia Conference,  Weiss.  "The  Concentration — Profits  Relationship  and  Antitrust,  in  In- 
dustrial Concentration  :  The  New  Learning,  sup7-a  n.  57,  221-23,  Professor  Demsetz  of  UCLA 
made  a  particularly  telling  comment  in  defense  of  Brozen  and  others  who  do  not  subscribe 
to  the  conventional  wisdom  that  excessive  profits  are  the  hallmark  of  concentrated  indus- 
tries. According  to  Demsetz  : 

"If  the  criteria  that  Weiss  adopts  to  criticize  non-confirmatory  studies  [i.e.,  studies  that 
do  not  confirm  the  Basin  thesis]  are  applied  to  all  studies,  we  are  left  with  very  little 
acceptable  evidence  about  the  relationship  between  profit  rates  and  concentration." 

Demsetz.  "Two  Systems  of  Belief  About  Monopoly,"  in  Industrial  Concentration  :  The 
New  Learning,  supra  n.  57  at  171. 

-^  E.g.,  Demsetz,  "Two  Systems  of  Belief  About  Monopoly,"  In  Industrial  Concentration  : 
The  New  Learning,  supra  n.  57,  at  180. 

233  FTC  Office  of  Policy  Planning  and  Evaluation,  "1976  Budget  Overview."  as  printed  in 
BNA,  Antitrust  Trade  Reg.  Rep.  No.  692  at  E-5  (Dec.  10,  1974). 

^E.g.,  Weiss,  "The  Concentration — Profits  Relationship  and  Antitrust,"  in  Industrial 
Concentration  :  The  New  Learning,  supra  n.  57.  at  232. 

235  See  Bock.  "Dialogue  on  Concentration,  Oligopoly,  And  Profit:  Concepts  vs.  Data"  (The 
Conference  Board,  1972). 
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symptoms  and  thus  should  be  treated  with  the  same  medicine — a  massive  dose  uf 
deconcentration.^^' 

Apart  from  the  lack  of  supporting  evidence,  the  Hart  bill  has  two  further 
shortcomings,  both  of  which  were  highlighted  at  the  recent  Columbia  Conference. 
Mindful  of  the  fact  that  the  problem  of  inflation  will  likely  remain  with  us  for 
some  time,  I  asked  Professor  Weiss  at  the  Columbia  Conference  what  effect  this 
would  have  on  the  studies  which  showed  a  positive  correlation  between  high 
profits  and  concentration.  Professor  Weiss'  response  was  quite  illuminating : 
"[I]t  is  conceivable  that  this  problem  [the  concentration-profits  relation.ship]  will 
be  weak  during  a  long-term  anticipated  inflation."  ^''  Since  we  are  currently  in 
the  midst  of  such  a  period,  Weiss'  answer  suggests  that  a  restructuring  of  con- 
centrated industries  at  this  time  will  produce  little,  if  any,  relief  in  the  form  of 
lower  profits. 

Nor  was  Professor  Weiss  any  more  sanguine  about  the  long-term  benefits  of 
deconcentration.  Since  none  of  the  current  proposals  would  reduce  a  firm's  market 
share  below  12%,  I  asked  Professor  Weiss  whether  there  was  any  evidence  that 
by  converting  an  industry  from  4-firm  concentration  to  8-firm  concentration,  the 
degree  of  profitability  in  the  industry  would  be  significantly  different.  "As  far  as 
the  statistical  evidence  goes,"  he  responded,  "I  am  afraid  the  answer  has  to  be  we 
don't  know."  ^^  He  then  added :  "I  guess  I  do  believe  the  country  is  better  off 
with  two  firms  in  an  industry  instead  of  one,  with  four  firms  instead  of  two,  and 
so  forth,  provided  there  are  no  losses  in  eflSciency."  ^^^  The  following  exchange 
then  took  place : 

"Handler.  That  is  based  on  esthetic  instead  of  economic  reasoning. 

"Weiss.  I  am  afraid  you're  right."  ^° 

After  wading  through  the  maze  of  conflicting  data,  I  believe  that  an  objective 
observer  can  reach  only  one  conclusion  :  We  still  know  precious  little  about  the 
behavior  of  concentrated  and  competitive  industries.  If  I  am  correct,  then  the  only 
sensible  course  of  action  is  to  secure  more  facts  and  not  to  act  precipitously  on  the 
basis  of  inconclusive  evidence.  Before  we  engage  in  the  radical  surgery  proposed 
by  Senator  Hart  and  others,  we  must  not  only  be  sure  of  our  diagnosis  but  we 
must  be  equally  certain  of  our  progno.sis.  One  can  still  be  on  the  side  of  the  angeLs 
and  yet  counsel  that  we  make  haste  slowly  and  know  precisely  what  we  are  doing 
before  taking  action  which  may  be  more  costly  to  society  than  the  benefits  which 
may  accrue. 

6.  Regulatory  Reform 

Since  President  Ford's  economic  message  last  October,  support  for  a  reap- 
praisal of  our  regulatory  system  has  come  from  virtually  every  quarter,  including 
from  many  of  those  who  head  the  independent  agencies  presently  under  attack."" 
One  year  ago,  in  an  address  to  the  A.B.A.  Antitrust  Section,  I  analyzed  one  aspect 
of  this  problem — the  manner  in  which  our  courts  have  sought  to  reconcile  regu- 
latory policy  with  the  goals  of  antitrust — and  concluded  that  the  present  system 
was  "grossly  inadequate"  ""  and  that  it  was  time  for  "a  new  approach."  ^  As 
a  "first  step,"  I  recommended  the  establishment  of  a  select  committee,  similar 
to  the  Temporary  National  Economic  Committee  of  the  late  1930's,  "with  the 
knowledge  and  resources  necessary  to  make  precise  and  meaningful  recommenda- 
tions for  a  true  legislative  solution  to  the  problems"  of  regulation  and  its  inter- 
action with  antitrust.'^  It  is  thus  with  no  small  measure  of  personal  satisfaction 
that  I  applaud  the  President  and  those  in  and  out  of  Congress  who  have  called 
for  a  National  Committee  on  Regulatory  Reform  to  evaluate  the  present  condition 
of  our  regulatory  system  and  to  determine,  based  on  an  objective  appraisal  of 


2M  As  the  Council  of  Economic  Advisers  recently  stated  in  their  annual  report. 

"While  industrial  concentration  is  relatively  easy  to  discover,  it  does  not  follow  that 
monopoly  power  exists  whenever  concentration  exceeds  some  arbitrary  level.  Each  case 
must  be  judged  on  its  merits,  and  exclusive  adherence  to  a  'market  share'  approach  may 
lead  to  unnecessary  interference  with  ordinary  business  activities  and  to  less  efficient 
markets." 

"The  Annual  Report  of  the  Council  of  Economic  Advisers"  as  printed  in  "The  Economic 
Report  of  the  President,"  U.S.  Government  Printing  Office.  Washington,  D.C..  at  149  (1975). 

^'  Industrial  Concentration  :  The  New  Learning,  supra  n.  57,  at  237. 

238  Id.  at  243. 

2^»  Id.  at  244. 

^  See  BNA,  Antitrust  Trade  Reg.  Rep.  No.  690  at  A-17  to  A-22  (Nov.  26.  1974). 

243  Handler,  "Regulation  Versus  Competition,"  address  before  the  A.B.A.  Antitrust  Section, 
Washington,  D.C.,  Apr.  4,  1974  at  4.  (This  speech  will  soon  appear  as  an  article  in  Cinn. 
L.  Rev.) 

^Id.  at  21. 

2"  Id.  at  24. 


649 

nil  the  evidence,  whether  or  not  our  regulatory  agencies  have  succeded  in  achiev- 
ing their  paramount  objective — the  protection  of  the  public  interest. 

There  are  those,  however,  who  projwse  that  we  move  faster — that  we  turn 
our  attention  immediately  to  the  task  of  revamping  our  regulatory  frameworlc 
without  awaiting  the  aid,  guidance  and  insights  that  a  reform  commission  would 
undoubtedly  provide. ^"^  Some  of  these  critics  feel  that  the  regulatory  agencies 
have  provided  a  haven  for  monopolists  by  sheltering  them  from  the  forces  of 
comi>etition.-"  To  them,  regulation  of  any  kind  is  an  anathema  and  deregulation 
is  the  only  cure.  Others,  without  adopting  quite  so  radical  a  view,  would  apply 
antitru.^t  across  the  board  as  the  paramount  consideration  in  all  regulatory 
decision-making.  To  tliem,  competition  is  and  should  be  the  dominant  policy  and 
all  regulation  must  be  consistent  with  its  purposes.^'' 

I  cannot  subscribe  to  the  view  that  these  kinds  of  sweeping  judgments  can  be 
made  on  an  o  priori,  acro.ss-the-board  ba.sis.  \Miether  we  should  have  regulation 
at  all  and,  if  so,  what  its  appropriate  intermix  with  antitrust  should  be  will  neces- 
sarily vary  from  industry  to  industry,  depending  on  circumstances  and  conditions 
unique  to  each.  Those  who  contend  for  a  meat-axe  approach  to  regulation  or  assert 
that  competition  should  be  the  predominant  concern  tend  to  forget  that  the 
administrative  control  of  industries  such  as  power,  transportation,  communica- 
tion, banking  and  securities  came  into  being  only  after  it  became  clear  that  the 
operation  of  market  forces  was  inadequate  to  protect  the  public  in  respect  of 
price,  service  or  harmful  practices.^^  They  tend  to  forget  that  some  agencies  regu- 
late natural  monopolies  which,  if  all  controls  were  abolished,  would  be  free  to 
abuse  and  misuse  their  unbridled  market  power.  They  tend  to  forget  that  many 
regulatory  agencies,  besides  being  surrogates  for  free  competition,  deal  with  other 
problems  that  transcend  or  are  unrelated  to  considerations  of  antitrust.  Wliether 
or  not  the  securities  industry  is  organized  on  a  competitive  basis  insofar  as  brok- 
erage fees  are  concerned,  we  would  still  want  administrative  controls  to  safe- 
guard against  fraudulent  conduct  in  the  purchase  and  sale  of  securities. 

Similarly,  we  would  not  want  the  ICC  to  relinquish  the  vital  role  it  plays  in 
protecting  safety  of  transportation  as  well  as  the  other  multifarious  functions  it 
performs  which  are  unrelated  to  the  narrow  issue  of  comisetition  versus  regula- 
tion. Nor  would  we  want  anyone  to  be  able  willy-nilly  to  appropriate  a  radio  or 
television  channel  for  his  own  use  with  the  resulting  jumble  of  static  and  inter- 
ference that  would  face  the  listener  or  viewer.  By  the  same  token,  we  would  not 
want  our  airlines  to  be  free  to  abandon  all  unprofitable  routes  in  favor  of  the 
profitable  ones,  thus  leaving  high  and  dry  those  who  must  travel  to  and  from 
less  popular  places. 

In  the  final  analysis,  we  cannot  determine  the  proper  prescription  for  our 
regulatory  ailments  imtil  we  have  made  the  correct  diagnosis — and  this  can  only 
be  done  on  a  industry -by-industry  basis,  after  carefully  considering  the  special 
circumstances  and  problems  of  each. 

In  my  judgment,  any  commission  charged  with  the  responsibility  of  conducting 
such  an  appraisal  of  our  regulatory  network  must  come  to  grips  with  and  resolve 
the  following  questions  with  respect  to  each  industry  under  study  : 

1.  What  were  the  original  purposes  we  sought  to  achieve  through  regulation? 
Do  they  still  retain  their  vitality  and  relevance,  and  do  they  still  promote  the 
public  interest? 

2.  Should  we  continue  with  regulation  as  the  instrument  to  control,  should  we 
return  the  regulated  industries  to  the  competitive  sector,  is  a  combination  of 
regulation  and  competition  desirable,  or  are  there  alternative  ways  of  protecting 
the  public  interest? 

3.  If  it  is  determined  that  regulation  and  competition  should  both  play  a  role 
as  instruments  of  control,  in  what  particular  circumstances  should  one  be  pre- 
ferred over  the  other? 

4.  In  those  instances  where  competition  is  determined  to  be  the  dominant 
concern,  who  should  have  responsibility  for  enforcement — the  Department  of 
Justice  or  the  regulatory  commission? 

5.  Do  our  administrative  bodies  require  overhauling  to  achieve  the  goals  we 
have  set  for  them? 


2*3  See  text  accompany  n.  20,  supra. 

2W  These  critics  share  the  view  recently  expressed  by  the  Chairman  of  the  Federal  Trade 
Commission  that  "much  of  today's  regulatory  machinery  does  little  more  than  shelter  pro- 
ducers from  the  normal  competitive  consequences  of  lassitude  and  inefBciencv."  Engman. 
supra  n.  65  at  E-1. 

^T  These  sentiments  were  recently  expressed  by  the  Director  of  the  FTC's  Bureau  of  Com- 
petition. See  text  accompanying  n.  17,  supra. 

^s  Sec  F.C.C.  V.  RCA  Communications,  Inc.,  346  U.S.  86,  92-93   (1953). 
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6.  Should  and  can  we  upgrade  the  level  of  each  regulatory  commission  under 
study  as  well  as  its  staff? 

7.  Can  we  streamline  the  administrative  and  judicial  procedures  iinder  which 
regulatory  decisions  are  made? 

8.  What  are  the  areas  in  which  each  commission  has  performed  well  and  what 
are  the  areas  of  poor  performance  and  failure  of  regulation?  Can  we  put  our  finger 
on  the  reasons  for  success  and  failure? 

9.  What  are  the  idiosyncratic  problems  of  each  system  of  regulation  and  how 
can  they  be  resolved? 

Not  before  we  have  the  answers  to  these  and  similar  questions  will  we  be  in  a 
position  to  make  the  kinds  of  reasoned  judgments  about  the  future  of  our  regu- 
lated industries  to  which  American  people  are  entitled. 

CONOLUSION 

No  one  would  deny  that  monopoly  and  collusive  restraints  which  raise  price 
levels  contribute  to  endemic  inflation.  Nevertheless,  while  it  is  self-evident  that 
fiscal  and  monetary  policy  could  be  sapped  of  much  of  their  effectiveness  if  indus- 
tries were  cartelized,  the  fact  remains  that  the  relationship  between  antitrust 
enforcement  and  the  inflation  that  has  plagued  the  country  during  both  Demo- 
cratic and  Republican  administrations  alike  is  tenuous  and  remote.  Would 
anyone  have  the  hardihood  to  suggest  that  if  all  the  measures  we  have  reviewed, 
as  well  as  all  the  others  recently  thrown  into  the  legislative  hopper,  had  been 
enacted  during  the  first  of  the  Kennedy  years,  we  would  have  had  no  inflation 
or  that  inflation  would  have  been  moderated?  Antitrust  .should  not  be  made  the 
scapegoat  for  the  gross  mismanagement  of  the  economy  by  our  Presidents,  their 
economic  advisers,  and  the  Congress. 

Fiscal  control  means  more  than  lower  taxes  when  demand  has  to  be  stimulated. 
It  requires  the  fortitude  which  this  nation  seemingly  lacks  to  raise  taxes  when 
demand  is  excessive.  The  execution  of  monetary  policy  by  the  Federal  Reserve 
Board  has  had  the  two-fold  effect  of  first  magnifying  the  inflation  and  then 
bringing  about  a  disastrous  depression.  Its  stop-and-go  policies  have  been  cata- 
strophic. Persistent  deficit  financing,  however  necessary  in  these  critical  days  to 
prime  the  economic  pump,  cannot  fail  in  the  long  run  to  reduce  the  value  of  the 
dollar,  adversely  affect  our  world  trading  position  and  introduce  a  permanent 
inflationary  bias  into  the  economy.  In  light  of  the  avoidable  and  costly  mistakes 
of  the  past,  to  make  antitrust  the  villain  in  the  piece  is,  to  me,  the  acme  of  govern- 
mental irresponsibility. 

The  real  measures  to  correct  and  prevent  inflation  are  bound  to  be  painful.  It 
is  much  easier  to  vote  in  favor  of  increased  antitrust  penalties  and  reductions  of 
taxes  than  to  pursue  the  steep  and  rocky  path  of  financial  and  monetary  responsi- 
bility. Inflation  is  not  a  problem  that  will  respond  to  improvisation  with  sporadic 
and  constantly  shifting  methods  of  control.  It  requires  a  degree  of  planning,  a 
degree  of  restraint,  a  degree  of  leadership,  and  a  degree  of  cooperation  coupled 
with  a  resolute  will  and  accompanied  by  a  sense  of  sacrifice  sadly  lacking  in  our 
country  today. 

Separate  and  apart  from  the  question  of  inflation,  is  antitrust  really  in  need  of 
a  complete  overhauling?  So  far  as  its  substantive  content  is  concerned,  it  is  quite 
probable  that  any  legislative  tinkering  will  do  more  harm  than  good.  It  would  be 
a  mistake,  in  my  judgment,  to  abandon  the  common  law  tradition — a  tradition 
which  enables  the  courts  to  mold  existing  principles  to  changing  conditions,  which 
exposes  innovations  to  critical  scrutiny  and  debate  and  which  provides  its  own 
means  of  correction  where  the  rules  do  not  meet  the  tests  of  history,  principle, 
practical  necessity,  or  workability. 

There  i-s  nothing  wrong  with  our  remedies.  The  government  is  armed  with  the 
necessary  weapons  to  detect,  prevent,  prohibit,  deter  and  punish  all  antitrust 
infractions.  Increased  appropriations,  if  utilized  rationally,  can  enhance  efiiciency. 
Modest  changes  in  the  tools  of  investigation  and  enforcement  can  have  a  like 
effect.  The  treble  damage  action  has  proved  itself  as  the  most  potent  enforcement 
device.  At  times,  the  sanction  exhibits  some  inadequacies ;  at  other  times,  its 
potency  moves  in  the  direction  of  overkill.  Specific  legislation  from  time  to  time, 
drafted  by  those  who  understand  the  problem  as  well  as  the  course  of  judicial 
decision,  can  readily  deal  with  such  si>ecific  problems  as  may  arise  in  the  use  of 
this  remedy.  Having  just  increased  the  magnitude  of  the  criminal  fine,  I  think 
Congress  should  wait  and  see  how  fruitful  the  change  is  before  heaping  further 
penalties  on  existing  punishments. 

While  I  do  not  believe  that  extending  the  period  of  imprisonment  from  one  to 
three  years  is  likely  to  have  much  effect,  we  will  have  to  live  with  the  new  law 
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and  see  how  it  oi^erates  in  practice.  The  parens  patriae  bill  is  unnecessary  and 
either  will  prove  to  be  a  dead  letter  or  cause  more  harm  than  good.  The  various 
Hart  measures  are  misguided  and  can  only  add  to  the  nation's  misery.  A  review 
of  our  regulatory  system  is  long  overdue,  but  its  immediate  overhauling,  without 
sufficient  study,  is  unwarranted.  Tlie  patient  has  been  given  enough  pills  for  now. 
So  far  as  antitrust  is  concerned,  a  bit  of  i>eace  and  quiet  could  well  be  the 
prescription  for  his  recovery. 

APPENDIX  A 

SUMMARY  COMPARISON  OF  AVERAGE  PRICE  INDEXES  IN  "CONCENTRATED,"  "COMPETITIVE"  AND  "REGULATED- 
INDUSTRIES  (1967— AUGUST  1974) 

Category 


Overall  wholesale  price  index 

Overall  Consumer  Price  Index 

Concentrated  industry  (4-digit  code)., 
Competitive  industry  (4-digit  code)... 
Concentrated  Industry  (5-digit  code). 
Competitive  industry  (5-digit  code). .. 
Regulated  industries 


1967 

August  1974 

100 

167.4 

100 

150.2 

100 

133.2 

100 

164.9 

100 

149.0 

100 

160.7 

100 

147.1 

APPENDIX  B 
AVERAGE  PRICE  INDEXES  IN  4-DIGIT  "CONCENTRATED"  INDUSTRIES 

[1%7=1001 


SIC1%3 
code  No. 


Industry 


August  1974 


4-firm  concen- 
tration ratio 


3717 -.  Motor  vehicles  and  parts 

3334 Primary  aluminum... 

3641 Electric  lamps 

3672 Cathode  ray  picture  tubes 

2073 Chewing  gum... 

2111... Cigarettes 

3572 Typewriters... 

3411 Metal  cans... 

3635 Household  vacuum  cleaners... 

3692 ..-  Primary  batteries 

3671 _.  Electron  tubes,  receiving  type. 

3275 Gypsum  products 

2892 Explosives 

2824 Organic  fibers,  noncellulosic. 

2828.... Cellulosic  manmade  fibers 


135.2 
165.4 
134.9 
87.2 
132.4 
137.2 
114.6 
185.1 
108.8 
125.3 
148.1 
143.0 
147.4 
101.5 
132.0 


79 
96 
92 
91 
90 
80 
76 
74 
81 
89 
87 
84 
72 
94 
82 


APPENDIX  C 

AVERAGE  PRICE  INDEXES  IN  4-DIGIT  "COMPETITIVE"  INDUSTRIES 

11967=100] 


SIC  1963 
code  No. 


Industry 


August  1974 


4-firm  concen- 
tration ratio 


3941 Games  and  toys... 

3251 Brick  and  structural  clay  tile 

2311 __  Men's  and  boys'  suits  and  coats 

3214 Cement 

3273 ---  Ready-mixed  concrete 

3271. -  Concret  block  and  brick 

2872 Fertilizers,  mixing  only 

2521 Wood  office  furniture 

2515 Mattresses  and  bed  springs 

2426 Hardwood  dimension  and  flooring.. 

2328 Work  clothing - 

2327 Men's  and  boys'  separate  trousers.. 

2321 Men's  dress  shirts  and  nightwear... 

2272 ---  Tufted  carpets  and  rugs.. 

2094 Animal  and  marine  fats  and  oils 

2036 Fresh  or  frozen  packaged  fish 

2021 Creamery  butter 

2015 Poultry  dressing  plants 

2013 Meat  dressing  plants... 

2033 Canned  fruits  and  vegetables 

3315 Steel  wire  drawing,  etc.. 

3317 Steel  pipe  and  tube.. 

3498 Fabricated  pipe  and  fittings 

3533 Oil  field  machinery  and  equipment. 


138.9 

15 

146.7 

12 

156.5 

14 

169.9 

29 

158.3 

4 

155.3 

5 

168.7 

20 

153.9 

29 

128.1 

26 

181.9 

17 

160.2 

27 

122.3 

16 

138.0 

22 

112.4 

25 

291.2 

23 

192.0 

25 

139.5 

11 

150.4 

14 

164.4 

16 

158.5 

24 

203.2 

28 

189.2 

27 

208.5 

17 

163.5 

25 
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APPENDIX  D 

AVERAGE  PRICE  INDEXES  IN  5-DIGIT  CONCENTRATED  INDUSTRIES 
[1967=1001 


1963  census 
code  number 
(S-dlgit) 


Product  description 


August  1974 


4- firm 

concentration 

ratio 


20415 Prepared  four  and  mixes 

20521 Biscuits,  crackers  and  pretzels.-. 

20730 Chewing  gum 

20952 Concentrated  coffee - 

20991 Desserts  (ready-to-mix) 

22219... Finished  blankets 

22970 Scouring  and  combing  plants 

26541 Milk  and  other  beverage  cartons... 

26542 Cups  and  liquid  tight  food  containers 

28231 Acetate  yarn 

28232 Rayon,  yarn,  viscose  and  cuprammonium  processes... 

28242 Other  noncellulosic  synthetic  organic  fibers _ 

28413 Soaps,  except  specialty  cleansers,  household 

28415 Synthetic  organic  detergents,  packaged 

28921 Industrial  explosives 

32391 Table,  kitchen,  art,  and  novelty  glassware _.. 

32911 Nonmetallic,  artificial  sized  grains,  powders,  etc 

33122 Steel  ingot  and  semifinished  shapes 

33132 Ferro-chrome 

33133 Ferro-silicon... 

33151 Noninsulated  ferrous  wire,  etc 

33168 Cold  finished  steel  bars,  bar  shapes,  not  made  in  steel  mills... 

33312 Refined  copper  made  by  primary  copper  refmers 

33347 Aluminum  ingot,  made  in  aluminum  reduction  plants 

33521 Aluminum  plus  aluminum  alloy  wire,  made  in  rolling  mills 

33522 Aluminum  plate  and  sheet  (including  foil  stock) 

33523 Plain  aluminum  foil - -.. 

33571 Aluminum  and  aluminum  base  alloy  wire  and  cable 

33524 Rolled  aluminum  rod,  bar  and  structural  shapes 

34110 Metal  cans - --- 

34439 Metal  tanks  and  vessels,  custom  fabricated  and  field  erected.. 

34614 Stamped  and  spun  hospital,  cooking  utensils,  aluminum 

35191 Gasoline  engines,  excluding  outboard,  aircraft,  and  automotive 

35192 Diesel  and  semi-diesel  engines... 

35195 Outboard  motors 

35222 Wheel  tractors,  parts,  attachments 

35226 Haying  machinery  and  parts 

35311 Contractors'  off-highway  wheel  tractors _ 

35622 Roller  bearings,  complete --- 

35623 Mounted  bearings. 

35720 Typewriters  and  parts 

36122 Power  and  distribution  transformers  (excluding  parts) 

36132 Circuit  breakers - 

36134 Fuses  and  fuse  equipment  under  2,300  volts — 

36240 Carbon  and  graphite  products 

36311 Electric  ranges,  ovens,  surface  cooking  unit  equipment... 

36331 Washington  machines,  dryers,  washer-dryer  combinations 

36410 Electric  lamps 

36710 Receiving  type  electron  tubes,  excluding  cathode  ray 

36720 Cathode  ray  picture  tubes 

36920 Primary  batteries,  dry  and  wet 

37171 Passenger  cars,  knocked  down  or  assembled 

37172 Truck  tractors,  chassis,  and  trucks 

37173 Motor  coaches,  fire  department,  vehicles.. 

39142 Flatware l - 

39822 Asphalt-felt-base  and  supported  plastic  floor  covering 

39830 Matches 


150.8 

71 

169.1 

71 

134.2 

86 

166.6 

81 

160.7 

86 

114.1 

81 

105.2 

71 

141.5 

81 

128.0 

75 

107.5 

100 

149.8 

85 

92.2 

86 

170.9 

79 

128.1 

92 

147.7 

70 

187.1 

72 

149.7 

76 

192.1 

70 

210.9 

87 

215.9 

87 

181.5 

72 

167.8 

70 

216.0 

84 

165.4 

93 

175.1 

87 

160.1 

80 

116.4 

77 

175.1 

80 

140.4 

96 

185.5 

73 

181.1 

71 

156.4 

71 

159.5 

70 

143.7 

72 

148.0 

83 

145.1 

72 

148.7 

74 

170.8 

76 

133.4 

80 

149.7 

71 

114.4 

79 

118.1 

76 

122.8 

71 

170.7 

78 

144.3 

82 

117.3 

70 

118.4 

73 

134.6 

89 

151.2 

83 

81.1 

81 

125.1 

83 

120.2 

99 

138.7 

81 

125.6 

83 

218.0 

70 

128.6 

83 

144.9 

70 

APPENDIX  E 

AVERAGE  PRICE  INDEXES  IN  5-DlGIT  "COMPETITIVE"  INDUSTRIES 

[1967=100] 


1963  census 
code  No. 


Product  description 


August  1974 


4-firm  concen- 
tration ratio 


20111 Beef,  fresh  and  frozen - 

20117 Sausage  made  in  slaughterhouse  plants 

21036 Pork,  processed  or  cured,  not  in  slaughterhouse  plants. 

20137 Sausage  not  made  in  slaughterhouse  plants 

20151 Hens  and  other  chickens 

20153 Turkeys - 

20210 Creamery  butter 

20231 Dry  milk  products 

20262 Bottled  milk  and  cream - 


176.0 

26 

157.6 

27 

177.2 

21 

157.6 

18 

151.1 

14 

144.9 

23 

102.8 

8 

238.0 

22 

125.4 

25 
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APPENDIX  E-Conlinued 

AVERAGE  PRICE  INDEXES  IN  5-DIGIT  "COMPETITIVE"  INDUSTRIES 

[1967  =  100) 


1963  census 

code  No.  Product  description 


20362 Fresh  packaged  fish  and  other  seafood 

20421 ---  Poultry  feeds 

20422 Livestock  feeds 

20511 Bread  and  bread  type  rolls..  — - 

20941 Grease  and  inedible  tallow 

20942 Feed  and  fertilizer  byproducts 

20980 Macaroni  and  noodle  products 

22532 Knit  outerwear  shirts 

22561 Warp-knit  fabrics -- 

22720 Tufted  carpets  and  rugs 

22812 Combed  cotton  yarns  made  in  yarn  mills 

23111 Men's  suits -- 

23112 Men's  overcoats  and  topcoats.- 

23114 Boys'  suits,  coats,  and  tailored  jackets 

23214 Men's,  youths',  and  boys'  woven  dress  and  sport  shirts 

23271 Men's,  youths',  and  boys'  separate  dress  and  sport  trousers 

23281 Men's,  youths',  and  boys'  work  shirts 

23282 Men's  and  boys'  work  clothing  and  service  apparel 

23413 -.  Nightwear  (made  from  woven  or  purchased  knit  fabrics) 

24212 Dressed  lumber 

24261 ---  Hardwood  flooring 

24262 Hardwood  dimension  stock,  furniture  parts,  etc 

24313 -.  Window  and  doorframes 

24316 Finished  wood  mouldings 

24420 Wirebound  boxes 

24992 Pallets  and  skids 

25112 Other  wood  living  room,  library,  sun  room  and  hall  furniture 

25113 Wood  dining  room  and  kitchen  furniture 

25115 ---  Wood  bedroom  furniture. 

25121 --  Upholstered  wood  household  furniture 

25141 Metal  household  dining  and  breakfast  furniture 

25142 Metal  kitchen  furniture 

25143 Metal  porch,  lawn,  and  outdoor  furniture 

25151 Innerspring  mattresses  and  spring  cushions 

25152 Other  mattresses 

25155 Jackknife  sofa  beds  and  chair  beds.. 

25210 Wood  office  furniture 

26520 _  Set-up  paper  board  boxes 

28513 -.  Interior  oil-type  trade  sales  paint  products 

28911 Glues,  adhesives  and  sizes 

29510 Paving  mixtures  and  blocks 

31111 Finished  cattle  hide  and  kip  side  leathers 

31414 _.  Women's  dress,  work,  and  play  shoes 

32511 Brick,  except  ceramic,  glazed  and  refractory 

32592 Structural  clay  products  n.e.c 

32710 Concrete  block  and  brick 

32730 Ready-mixed  concrete 

33176 Steel  pipe  and  tube . 

34231 Mechanics'  hand  service  tools 

34232 Edge  tools. 

34294 Builders'  hardware 

34411 Fabricated  structural  metal  for  building 

34424 Metal  combination  screen  and  storm  sash  and  doors 

34437 Metal  tanks,  completed  factory 

34521 Bolts,  nuts,  and  other  standard  industrial  fasteners 

34941 Metal  valves  for  piping  systems.. 

34942 Metal  fittings  and  unions  for  piping  systems... 

34980 Fabricated  pipe  and  fittings 

35333 Oil  and  gas  field  production  machinery  (except  pump) 

35351 Conveyors  and  conveying  equipment 

35451 Small  cutting  tools  for  machine  tools,  metal  working  machinery 

35662 Speed  changers,  industrial  high  speed  drives  and  gears 

36421 Residential  type  electric  fixtures  (excluding  portable) 

36422 Commercial  and  institutional  type  electric  fixtures 

36423 Industrial  type  electric  fixtures 

36427 Portable,  residential  type  electric  fixtures. 

39410 Games  and  toys,  except  dolls  and  children's  vehicles 

39420 Dolls  and  stuffed  toy  animals 

39491 Fishing  tackle  and  equipment 

39610 Costume  jewelry  and  costume  novelties  (excluding  precious  metals). 

39813 Other  brushes 

39881 Metal  caskets  and  coffins 

39882 Wood  caskets  and  coffins,  completely  lined  and  trimmed 


4-firm  concen- 

August 1974 

tration  ratio 

208.4 

14 

220.7 

24 

201.9 

26 

159.7 

24 

363.5 

26 

212.6 

20 

170.4 

28 

120.4 

24 

137.7 

30 

111.3 

25 

158.5 

26 

159.8 

17 

135.4 

18 

168.6 

19 

138.8 

23 

117.8 

14 

149.9 

23 

169.5 

29 

120.2 

12 

206.2 

13 

201.1 

25 

160.9 

8 

208.2 

17 

184.8 

10 

175.7 

30 

165.0 

6 

137.4 

14 

147.0 

17 

142.3 

19 

135.4 

13 

136.2 

27 

134.7 

29 

151.4 

24 

124.6 

26 

136.4 

26 

139.8 

19 

154.0 

27 

164.1 

10 

146.6 

11 

204.7 

30 

192.7 

14 

148.1 

23 

131.4 

24 

146.7 

13 

152.1 

30 

155.4 

5 

158.9 

4 

189.3 

25 

165.3 

27 

152.5 

27 

146.3 

26 

178.8 

13 

132.2 

15 

188.0 

17 

185.9 

19 

171.7 

25 

176.4 

25 

209.8 

14 

166.6 

30 

141.1 

20 

138.0 

21 

151.0 

22 

154.5 

30 

150.7 

22 

160.2 

25 

153.0 

10 

139.6 

12 

128.9 

27 

137.1 

26 

118.0 

13 

134.8 

30 

130.2 

24 

140.2 

20 

52-439   (Pt.   2)   O  -  75 
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Appendix  F 

Average  consumer  price  indexes  in  "regxdated''  industries 

[1967=100] 
Item  In  Group  August  1974 

Gas 146.0 

Electricity 150.  8 

Residential  telephone  service 121.  2 

Residential  water  and  sewerage  services 156.  3 

Local  transit  fares 147.  6 

Taxicab  fares 154.  1 

Railroad  fares,  coach 140.  6 

Airplane  fares,  chiefly  coach 148.  2 

Bus  fares,  intercity 159.  5 
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Federal  Trade  Commission, 
Washington,  D.C.,  July  10,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  Enclosed  are  the  following  supplementary  materials 
concerning  S.  1284.  These  materials  were  requested  by  your  Subcommittee  at 
the  hearing  held  earlier  this  year  and  in  subsequent  communications: 

— A  statement  of  reasons  for  the  proposed  Amendment  to  Section  10  of  the 

Federal  Trade  Commission  Act  (Title  III  of  S.  1284) ; 
— A  breakdown  by  asset  size  (of  the  acquiring  company)  of  mergers  in  1968 

and  1972'; 
— A  synopsis  of  the  disposition  of  all  FTC  merger  cases  by  document  number 
and  name  since  1950.' 
Sincerely, 

Lewis  A.  Engman, 

Chairman. 
Enclosures. 

1  This  letter  is  shown  under  title  V,  Pre-Merger  Notification  and  Stay  Amendments. 

(656) 


657 

Reasons  for  Proposed  Amendment  to  Section  10  of  the  Federal  Trade 

Commission  Act 

The  purpose  of  the  proposed  amendments  to  Section  10  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  50,  is  to  improve  the  Commission's  ability  to  obtain 
information  by  compulsory  process.  The  Commission  is  currently  experiencing 
man}'  instances  in  which  parties  who  are  served  with  either  orders  to  file  special 
or  annual  reports  pursuant  to  Section  6(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  §  46(b),  or  subpoenas  pursuant  to  Section  9  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  §  49,  arc  simplj^  refusing,  without  any  substantial 
legal  or  factual  justification,  to  comply  with  such  compulsory  process.  These 
refusals  force  the  Commission  to  seek  enforcement  of  its  compulsory  process  in 
the  courts,  a  procedure  which  normally  takes  several  months.  The  imposition  of 
meaningful  penalties  for  failure  to  comply  in  a  timely  manner  with  the  Com- 
mission's processes  should  deter  individuals  and  corporations  from  ignoring  the 
Commission's  processes  and  thereby  causing  needless  delays  in  Commission 
proceedings  and  expenditures  of  government  funds  involved  in  preparing  and  filing 
enforcement  suits.  The  time  between  the  service  of  a  notice  of  default  by  the  Com- 
mission and  commencement  of  accumulation  of  civil  penalties  is  also  shortened 
from  the  present  thirty  days  to  fifteen  in  order  to  reduce  the  delays  incident  to 
enforcement  of  Commission  processes. 

Penalties  for  failure  to  file  annual  or  special  reports  required  under  Section  6(b) 
of  the  Federal  Trade  Commission  Act,  15  U.S.C.  §  46(b),  have  been  part  of  the 
third  paragraph  of  Section  10  since  its  original  enactment  in  1914.  Therefore,  it 
represents  no  new  departure  to  require  such  penalties  for  failure  to  comply  with 
other  compulsory  processes  of  the  Commission,  i.e.,  subpoenas  issued  pursuant  to 
Section  9  of  the  Federal  Trade  Commission  Act,  15  U.S.C.  §  49.  The  federal 
courts  have  regularly  enforced  such  penalties  upon  request  by  the  Commission, 
e.g.,  St.  Regis  Paper  Co.  v.  United  States,  368  U.S.  208  (1961). 

The  amount  of  the  penalties  was  set  at  $100  per  day  in  1914.  In  view  of  the 
continued  inflation  since  that  time,  however,  the  Commission  believes  that  a 
minimum  penalty  of  at  least  $1,000  per  day  is  required  to  keep  pace  and  that 
amounts  up  to  $5,000  per  day  should  be  available,  in  the  sound  discretion  of  the 
courts,  to  encourage  the  largest  corporations  to  comply. 

The  proposed  new  fourth  paragraph  of  Article  10  is  designed  to  codify  current 
decisional  law  on  the  issue  of  ripeness  of  suits  to  enjoin  enforcement  of  the  Com- 
mission's compulsory  processes  or  to  obtain  declaratory  relief  from  the  accumu- 
lation of  civil  penalties  for  failure  to  comply  with  such  process.  Cases  stating  that 
recipients  of  compulsory  process  from  the  Commission  may  not  sue  to  enjoin  its 
enforcement  or  to  stay  the  accumulation  of  civil  penalties  in  connection  with  such 
enforcement  prior  to  service  of  a  notice  of  default  include :  Federal  Trade  Commis- 
sion V.  Claire  Furnace  Company,  274  U.S.  160  (1927) ;  St.  Regis  Paper  Compamj  v. 
United  States,  368  U.S.  208  (1961) ;  Anheuser-Busch,  Inc.  v.  Federal  Trade  Com- 
mission, 359  F.2d  487  (8th  Cir.  1966);  Genuine  Parts  Compamj  v.  Federal  Trade 
Commission,  445  F.2d  1382  (5th  Cir.  1971). 

The  amendment  would  also  require  a  person  seeking  to  stay  the  accumulation 
of  civil  penalties  to  satisfy  the  traditional  tests  of  equity  prior  to  the  grant  of 
such  a  stay.  See,  e.g.,  Virginia  Petroleum  Jobbers  Assn.  v.  Federal  Power  Com- 
mission, 259  F.2d  921  (D.C.  Cir.  1958).  This  portion  of  the  amendment  would  Umit 
the  ruling  of  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit  in  Genuine 
Parts  Company  v.  Federal  Trade  Commission,  445  F.2d  1382  (5th  Cir.  1971),  to 
tht  effect  that  even  "picayune"  but  colorable  objections  to  a  particular  order  to 
file  a  special  report  are  adequate  grounds  for  issuance  for  a  stay  of  accumulation 
of  penalties  under  Section  10.  If  such  minuscule  objections  are  allowed  to  be  the 
basis  of  suits  to  stay  the  accumulation  of  penalties  for  failure  to  comply  with 
compulsory  process,  the  deterrent  effect  of  having  penalties  for  unjustified  refusals 
to  comply  with  such  process  will  be  substantially  reduced.  Any  journeyman 
lawyer  can  usually  produce  a  colorable  set  of  "picayune"  objections  to  any  piece 
of   compulsory   process. 

The  amendment  would  further  codify  the  decisional  law  concerning  the  showing 
which  should  be  made  if  enforcement  of  Commission  compulsory  process  is  to  be 
enjoined.  The  Supreme  Court  has  set  forth  the  tests  which  it  believes  are  appro- 
priate in  enforcement  proceedings  for  Commission  compulsory  process  as  follows: 

[I]t  is  sufficient  if  the  inquiry  is  within  the  authority  of  the  agency,  the  demand 
is  not  too  indefinite  and  the  information  sought  is  reasonably  relevant.  "The  gist 
of  the  protection  is  the  requirement,  expressed  in  terms,  that  the  disclosure  sought 
shall  not  be  unreasonable."  Oklahlma  Press  Publishing  Co.  v.  Walling,  U.S.  186, 
208  [United  States  v.  Morton  Salt  Co.,  338  U.S.  632,  652  (1950)]. 
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The  Commission  believes  that  a  party  seeking  to  enjoin  enforcement  should 
be  required  to  demonstrate  the  unenforcibility  of  the  compulsory  process  in  those 
terms,  rather  than  being  alio  ed  to  seek  to  block  enforcement  on  irrelevant 
grounds,  thus  seriously  delaying  needed  investigations  or  inquiries.  See,  for 
example,  A.  0.  Smith  Corp.  v.  Federal  Trade  Commission,  Civil  Action  No.  75-15 
(D.Del.).  The  amendment  further  codifies  the  rule  expressed  by  the  Supreme 
Court  in  Oklahoma  Press  Publishing  Co.  v.  Walling,  327  U.S.  186  (1946)  and 
Crafts  V.  Federal  Trade  Commission,  355  U.S.  9  (1957),  rehearing  denied,  355 
U.S.  885,  reversing  per  curiam  244  F.  2d  882  (9th  Cir.  1957),  to  the  effect  that 
the  Commission  as  an  administrative  agency  has  jurisdiction  to  investigate  and 
to  adjudicate  the  question  of  its  own  jurisdiction  in  the  first  instance,  and  that 
challenges  to  jurisdiction  should  not  be  examined  by  the  courts  initially  during 
the  course  of  proceedings  to  enforce  compulsory  process.  While  these  decisions 
are  sound  and  generally  respected,  it  is  common  for  persons  to  whom  the  Com- 
mission has  issued  compulsory  process  to  continue  to  raise  objections  based 
upon  theories  rejected  by  the  courts,  thereby  needlessly  delaying  Commission 
proceedings.  See,  e.g.,  American  General  Insurance  Co.  v.  Federal  Trade  Com- 
mission, 496  F.  2d  197  (5th  Cir.  1974) ;  Federal  Trade  Commission  v.  Texaco, 
Inc.,  el  al..  Civil  Actions  Nos.  1089-1096-73  (D.D.C.).  The  Commission  believes 
that  statutory  codification  of  the  leading  court  decisions  should  clarify  the  rules 
and  thus  forestall  baseless  challenges  to  its  investigational  and  adjudicatory 
authority,  both  in  connection  with  compulsory  process  and  in  general. 


SEC.  6(b)  ENFORCEMENT  CASES 


Initiation  of  action 


Compliance 


Months     Days 


Genuine  Parts* 

San  Juan  Lumber 

Milwaukee  Boiler  Manufacturer. 

Victor  Gloves 

Chicago  Casket  Co 

Triple  A  Specialty  Co _. 

Litton  Industries* 

Marx  Baking  Co 

Techbestos,  Inc 

Ozark  Dairy 

Evron  Pharmaceutical 

Malvan  &Schey 

Paul  B.  Elder  Co 

Ormont  Drugs 


July  26,  1968  (not.  def.) July  21,  1971 

(court  order). 

Jan.  24,  1969  (Com.  minute) May  1,  1969... 

Oct.  27,  1969  (Com.  minute) Mar.  2,  1970. .  _ 

May  4,  1970  (Com.  minute) July  17,  1970... 

May  8,  1970  (Com.  minute) July  28,  1970___ 

Aug.  21,  1970  (not  def.).. _ Dec.  18,  1970.. 

Sept.  28,  1970  (Com.  minute) Oct.  16,  1972... 

Oct.  27,  1970  (Com.  minute) Jan.  27,  1971... 

Sept.  1,  1971  (memo  frm  Levin)...  Dec.  7,  1971 

Feb.  24,  1972  (forwarded  to  Actng.  May  16,  1972. . . 

Asst.  Atty.  Gen.). 

May  23,  1974  (forwarded  to  U.S.  Sept.  3,  1974... 

Atty.). 

May  23,  1974  (forwarded  to  Atty.  July  10,  1974... 

Gen.). 

May  23,  1974  (forwarded  to  U.S.  June  5,  1974... 

Atty.). 

June  20,  1974  (forwarded  to  U.S.  July  19,  1974.... 

Atty.). 


35 


25 


3 

7 

4 

6 

2 

13 

2 

20 

3 

27 

24 

18 

3  .. 

3 

6 

2 

20 

11 

18 
13 
29 


*Competition  cases. 
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Decision  enforcing 
Minute  directing  enforcement  subpoena  Months     Days 


Curtiss-Wright  Corp.*  (Sherry) Oct.  9,  1968 June  25,  1969 

Empire  Builders  Co.  (Stroiman) Nov.  6,  1968 Jan.  8,  1969 

Lehigh  Portland*  (Browning) Nov.  19,  1968 June  25,  1969 

Barry  Distributing  (Lewis) Feb.  12,  1969 May  27.  1969. 

Koppers  Co.*  (U.S.  Pipe  &  Foundry) Feb.  18,  1969 Oct.  2,  1969 

Triangle  Aluminum  (Blaine,  Daniel,  EIrod)...  Feb.  18,  1969 July  24,  1969    

International  Creditors  (Rabin) Mar.  24,  1969 Sept.  20,  1969 

Lehigh  Portland*  (10  companies) Apr.  9,  1969 Nov.  20,  1969 

Dec.  1,  1969.. 

Lehigh  Portland*  (Spencer) _ Apr.  9,  1969 Mar.  11,  1970 

Foremost- McKesson,  Inc.*  (Morison) Aug.  7,  1969... July  24,  1970... 

American  Aluminum  (Foucha)... Sept.  15,  1969 Jan.  15,  1970 

A  &  R  Agency Feb.  19,  1970 Sept.  16,  1970 

Southern  Cross  Discount  (Gladstone) Feb.  27,  1970... Aug.  25,  1970 

A  &  P  Tea  Co.*  (Alldredge) June  18,  1970 Mar.  17,  1971 

Tube-0-Matic  Electronics*  (Ginsberg)... Jan.  8,  1971 Apr.  16,  1971 

Sirles  X-  .Son  Realtv Jan.  25.  1971 Aor.  21.  1971 

Gibson  Products  Co.*  (3  Gibsons) Jan.  21,  1971 Aug.  20,  1971 

Graham  Co,  (Graham) June  10,  1971 Oct.  14,  19711 

Ash  Grove  Cement*  (Botsford&Bramman)...  June  30,  1971 Mar.  2,  1973. 

E.  Fink  Co.  (Weitzman  &  Schwartz) Nov.  16,  1971 Jan.  17,  1972 

Future  Service  Contracts  (Jacobs) Feb.  1,  1972 July  12,  1972. 

GeneralMills.  Inc.*  (Boston  Bonnie,  Inc.) Feb.  16,  1972.. May  8,  1972... 

General  Mills,  Inc.*  (Coldwater  Seafood) Mar.  28,  1972 Aug.  21,  1972. 

Standard  Oil  Co.*  (J.  K.  Jamieson) Apr.  18,  1972 Feb.  7,  1973 

Unnamed  Auto  Dealers (DeLorean  Cadillac)...  May  31,  1972 Sept.  7,  1972... 

American  Aluminum  (Foucha) Aug.  2,  1972 Mar.  16,  1973 

Genuine    Parts/Gulf    &    Western    (Standard    Sept.  8,  1972 Apr.9,  19731 

Motor). 

E.  &  J.  Gallo  Winery*  (Gallo) Dec.  25,  1972 Nov.  27, 1973 

E.  &  J.  Gallo  Winery*  (Marshall)... Jan.  16,  1973 May  11,1973 

E.  &  J.  Gallo  Winery*  (Blank) May  9,  1973.... Nov.  30,  1973 

E.  &  J.  Gallo  Winery*  (Kimmel).... May  15,  1973 Dec.  28,  1973 

American  General  Insurance*  (Reed)... June  12,  1973 Jan.  18,  1974 

PepsiCo.,  Inc.*  (3  companies) July  10,  1973 Sept.  28,  19732 

Beneficial  Corp Aug.  31,  1973 Apr.  30,  19742 

Chuck  Olson  Chevrolet  (Olson).. Dec.  5,  1973 Apr.  4,  1974 

Gregory  System  International  (Thomas) Default,  Mar.  19, 1974 July  2,  1974.. 

C.  E.  B.  Products,  Inc.  (Barth).. Default,  Oct.  1,  1973 June  20,  1974 

Yamaha  International  Corp.  (Miyake) Default,  Mar.  18,  1974 Oct.  29,  1974 

Yamaha  International  Corp.  (Miyake/Savage).  Default,  Apr.  12,  1974 Oct.  29,  1974 

Checker  Motors  Corp.*  (Markin) Default,  May  16,  1974... Dec.  10,  1974 

National  Common  on  Egg  (Wilhelm) May  31,  1974 Sept.  12,  19742 

Plus  Hair  Centers  International  (Sperling) June  14,  1974 Jan.  28, 1975 

Checker  Motors  Corp.*  (Feldman) Default,  May  14,  1974 Pending 

Kellogg   Co./General    Foods*    (Lonning/Fer-    July  2,  1974 __ Jan.  3,  1975 6  1 

guson). 

STPCorp.  (Granatelli).. Default,  July  11,  1974 Sept.  9,19742 1         29 

World  Leisure/Juniperwood Default,  Aug.  5, 1974.. Pending _.. 

Hibbard __ Aug.  27, 1974 Dec.  4,  19742 3  8 

Jetma  Technical  Institute Default,  Sept.  4,  1974 Pending 

Retail  Food  Pricing*  (Mitchell  et  a!.)... Nov.  12, 1974... Pending... 

1  Respondent  complied  after  being  served  with  order  to  show  cause  why  subpena  should  not  be  enforced. 

2  See,  supra,  p.  2. 

'Denotes  competition  cases. 

Federal  Trade  Commission, 
Washington,  D.C.,  July  11,  1975. 
Hon.  Philip  A.  Hart, 
Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  U.S.  Senate,  Washington, D.C. 

Dear  Mr.  Chairman:  You  have  asked  for  our  views  on  the  anal3"sis  by  the 
Chamber  of  Commerce  of  S.  1284,  the  Antitrust  Improvements  Act  of  1975. 
We  will  not  comment  on  the  position  taken  by  the  Chamber  of  Commerce  with 
respect  to  those  Titles  in  the  bill  that  are  not  of  primary  interest  to  the  Federal 
Trade  Commission,  but  will  confine  our  remarks  to  Titles  III  and  V. 
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With  respect  to  the  proposals  contained  in  Title  III  concerning  penalties  for 
failure  to  comply  with  Commission  compulsory  processes  and  the  tests  to  be 
applied  by  persons  seeking  extraordinary  pre-enforcement  review  of  such  processes 
above  and  beyond  the  full  judicial  review  provided  in  an  enforcement  proceeding, 
the  Chamber  of  Commerce  takes  a  position  which  appears  to  us  to  be  based  upon 
several  misconceptions.  First,  the  Chamber  asserts  that  the  "concept  of  a  manda- 
tory minimum  -penalty"  (emphasis  in  original)  is  something  new  in  this  bill  and 
should  be  opposed.  We  note,  however,  that  the  current  $100  per  day  penalty  for 
failure  to  comply  with  an  order  to  file  a  special  report  has  been,  in  fact,  a  manda- 
tory minimum  penalty  since  1914.  Title  III  therefore  merely  carries  over  the 
original  concept  which  Congress  endorsed  in  1914.  We  also  note  that  inflation 
has  been  substantial  over  the  more  than  seventy  years  since  the  $100  per  day 
figure  was  set,  clearly  warranting  a  substantial  increase  in  the  daily  minimum. 
Further,  the  substantial  growth  in  the  relative  size  of  many  business  corporations 
since  that  time  makes  the  addition  of  a  possible  higher  penalty  in  the  sound 
discretion  of  the  court  a  highly  desirable  addition,  since  a  minimum  penalty  of 
$1,000  per  day  for  noncompliance  with  compulsory  process  is  hardly  a  substantial 
amount  for  corporations  which  annually  earn  billions  of  dollars. 

Second,  the  Chamber  asserts  that  the  existing  authority  to  enforce  Commis- 
sion subpoenas  is  fully  adequate.  However,  the  Chamber  misstates  the  law:  it 
asserts  that  the  Commission  can  currently  seek  penalties  of  $100  per  day  with 
respect  to  defaults  in  compliance  with  subpoenas.  This  is  erroneous  since  the  $100 
per  day  penalty  currently  apphes  only  to  orders  to  file  special  reports.  There  are 
currently  no  penalties  whatsoever  for  any  failure  to  comply  with  a  subpoena  short 
of  contempt  of  court  after  a  full  enforcement  proceeding  has  been  had  and  enforce- 
ment ordered  by  a  court.  It  has  been  the  Commission's  experience  that  compliance 
with  subpoenas  has  been  substantially  slower  in  coming  than  in  cases  of  special 
report  orders  pursuant  to  Section  6(b)  of  the  Federal.  Trade  Commission  Act, 
15  U.S.C.  §  46(b),  and  we  believe  that  the  absence  of  penalties  with  respect  to 
noncompliance  with  subpoenas  is  one  reason  for  the  diflference. 

The  Chamber  of  Commerce  further  asserts  that  criminal  proceedings  are  avail- 
able for  willful  refusals  to  comply  with  subpoenas.  However,  the  requirement 
that  the  refusal  be  willful  is  a  substantial  impediment  to  enforcement  of  this 
provsion.  In  the  over  seventy  years  since  the  original  Section  10  of  the  Federal 
Tradie  Commission  was  enacted,  there  has  never  been  a  criminal  proceeding  for 
failure  to  comply  with  a  Commission  subpoena.  The  Chamber's  assertion  that  this 
is  a  currently  effective  enforcement  tool,  therefore,  is  a  considerable  overstatement- 
Third,  the  Chamber  of  Commerce  asserts  that  the  tests  set  forth  in  Title  III 
with  respect  to  the  availability  of  stays  of  accumulation  of  civil  penalties  are 
unjust  and  probably  violate  constitutional  guarantees  of  due  process.  Again,  the 
Chamber  overstates  its  case.  It  asserts  that  the  test  of  whether  or  not  a  stay  or 
penalties  is  available  is  whether  or  not  a  challenge  to  compulsory  process  is  being 
made  "in  good  faith."  Nowhere  in  the  law,  however,  is  that  test  stated.  The 
quotation  from  St.  Regis  Paper  Company  v.  United  States,  368  U.S.  208  (1961), 
clearly  shows  that  stays  may  be  issued  "pending  a  good  faith  test  of  their  validity." 
The  good  faith  test  of  the  validity  of  a  defense,  of  course,  is  to  be  applied  in  an 
enforcement  proceeding,  not  in  an  action  for  a  stay  of  accumulation  of  penalties. 
A  stay  should  not  be  granted  for  frivolous  or  picayune  reasons,  even  if  raised  in 
good  faith  due  to  ignorance  on  the  part  of  persons  in  receipt  of  compulsory  process 
from  the  Commission.  Good  faith  objections  should  be  substantial,  i.e.,  not 
obviously  erroneous,  and  should  be  made  where  there  are  real  interests  of  a 
respondent  at  stake,  not  merely  to  obstruct  or  delay  Commission  proceedings. 
In  short.  Title  III  would  only  require  that  stays  of  accumulation  of  penalties  for 
failure  to  comply  with  compulsory  process  not  be  granted  on  the  basis  of  objec- 
tions which  are  merely  frivolous  or  picayune  or  do  not  go  to  any  matters  that  are 
actually  in  controversy.  They  also  should  not  be  allowed  Avith  respect  to  matters 
as  to  which  respondents  to  compulsory  process  have  no  boym  fide  objections,  so 
that  if  only  a  part  of  a  particular  compulsory  process  is  objectionable,  compliance 
should  be  promptly  forthcoming  with  the  unobjectionable  part  of  the  demand, 
rather  than  delaying  compliance  until  all  objections  as  to  all  parts  of  the 
compulsory  process  have  been  resolved. 

The  requirement  that  actions  to  stay  accumulation  of  civil  penalties  or  to 
enjoin  enforcement  of  compulsory  process  not  be  brought  until  the  Commission 
has  determined  to  seek  penalties  and  issued  a  Notice  to  that  effect  is  merely  a 
codification  of  existing  law.  Federal  Trade  Commission  v.  Claire  Furnace  Com- 
pany, 274  U.S.  160  (1927);  St.  Regis  Paper  Company  v.  United  States,  368  U.S. 
208  (1961);  Anheuser-Busch,  Inc.  v.  Federal   Trade  Commission,  359  F.  2d  487 
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(8th  Cir.  19C6);  Genuine  Parts  Compaui/  v.  Federal  Trade  Commission,  445  F.  2d 
13S2  (,5th  Cir.  1971).  It  is  clear  that  actions  should  not  be  jjcrniittcd  until  a  genuine 
case  or  controversy  exists.' 

We  wish  to  emphasize  that  the  issuance  of  a  stay  of  accumulation  of  civil 
penalties  is,  of  course,  an  extraordinary  remedy,  above  and  beyond  the  full  test 
of  the  legality  of  the  Commission's  process  afforded  in  any  enforcement  proceed- 
ing. Title  III  makes  no  changes  whatsoever  in  the  process  for  enforcement  of 
Commission  compulsory  process  and/or  imposition  of  penalties.  In  such  pro- 
ceedings the  burden  is  entirely  upon  the  Government  to  show  all  necessarj"  ele- 
ments in  order  to  obtain  either  enforcement  or  penalties  or  both,  as  well  as  to 
counter  the  vmlimitod  number  of  defenses  that  respondents  may  raise.  If  a  re- 
spondents may  raise.  If  a  respondent  is  successful  in  an  enforcement  proceeding, 
there  are  no  penalties  and  there  is,  of  course,  no  enforcement. 

Fourth,  the  Chamber  then  turns  to  attempts  by  respondents  to  bar  the  Com- 
mission from  access  to  the  courts  in  order  to  have  an  enforcement  proceeding  in 
which  the  merits  of  Commission  compulsory  process  could  be  considered.  This 
is  another  form  of  extraordinary  action  which  is  usually  prematurelj^  brought, 
i.e.,  instituted  in  the  Federal  Courts  prior  to  any  determination  by  the  Commission 
to  seek  enforcement  of  its  compulsor.v  processes.  The  Chamber  asserts  that  the 
standards  set  forth  by  Title  III  would  preclude  a  respondent  in  such  a  situation 
from  "any  opportunity'  whatsoever  to  stop  the  Commission  from  enforcing  an 
unlawful  subpoena."  (Emphasis  in  original.)  This  is  plainly  MTong,  since  any 
defenses  of  any  sort  whatsoever  can  be  raised  in  an  enforcement  proceeding.  If 
the  Commission  should  ever  act  in  violation  of  the  law  in  connection  with  its 
compulsory  process,  the  Courts  will  have  a  full  ojDportunity  to  correct  any  errors 
and  enter  appropriate  protective  orders  in  the  course  of  an  attempt  by  the  Com- 
mission to  enforce  such  process.  However,  we  feel  that  the  appropriate  test  for 
barring  the  Commission  from  any  abihty  to  seek  a  full  test  in  enforcement  should 
be  at  least  as  rigorous  as  that  which  the  Commission  must  meet  in  an  enforcement 
proceeding. 

The  remainder  of  the  Chamber's  discussion  of  the  proposals  amounts  to  little 
more  than  implied  assertions  that  the  courts  ^\^ll  not  administer  these  provisions 
in  a  fair  manner  so  as  to  permit  legitimate  challenges  in  a  timely  way  to  Com- 
mission compulsory  process.  We  reiterate  that  the  clear  intention  of  the  proposals 
is  not  to  deprive  respondents  of  any  due  process  safeguards  or  legitimate  oppor- 
tunities to  challenge.  The  Commission's  internal  procedures  already  provide  for 
appropriate  motions  to  cjuash  or  limit  compulsory  proce.sses,  which  have  afforded 
us  many  opportunities  to  eliminate  inadvertant  errors  or  unforeseen  hardships 
on  respondents.  The  effect  of  Title  III  Avould  merely  be  to  limit  pre-enforcement 
actions,  Avhich  should  only  be  entertained  by  the  courts  in  cases  in  which  the 
Commission  is  clearly  in  error.  We  cannot  agree  that  the  proposals  are  based  on 
the  proposition  that  the  Commission  is  always  right  and  respondents  are  always 
Avrong,  although  we  note  that  in  well  over  95%  of  all  compulsory  process  enforce- 
ment actions  completed  in  the  last  five  j^ears  the  Commission  has  ultimately 
prevailed. 

Turning  now  to  Title  V,  the  Chamber  of  Commerce  is  apparently  totally  opposed 
to  the  institution  of  any  legislated  premerger  notification  procedure.  Its  opposition, 
however,  is  based  on  the  assertion  that  the  proposals,  as  stated,  would  have  the 
effect  of  granting  the  Commission  and  the  Assistant  Attorney  General  virtual 
licensing  power  over  all  proposed  mergers,  and  even  over  odrinary  commercial 
transactions.  The  Chamber  does  not  oppose  the  collection  of  information  under 
the  Commission's  existing  premerger  notification  program,  which  does  not,  how- 
ever, have  the  effect  of  requiring  a  compulsory  waiting  period. 

As  the  Commission  stated  in  its  previous  submission  to  the  Subcommittee,  we 
have  some  misgivings  about  the  scope  of  the  premerger  notification  proposals. 
We  specifically  agree  with  the  Chamber  that  the  proposals  may  be  too  broad  in 
their  potential  coverage  of  commercial  transactions  that  do  not  amount  to  ac- 
quisitions under  Section  7  of  the  Clayton  Act.  We  also  agree  that  the  federal 
courts,  in  dealing  with  interim  orders  in  merger  cases,  should  have  broad  discretion 
to  fashion  appropriate  relief  and  ultimately  to  determine  the  best  form  of  remedy 
to  restore  or  preserve  competition.  We  also  believe  that  the  legislation  should  not 
operate  as  a  disincentive  to  mergers  which  are  essentially  beneficial  to  the  com- 
petitive economy.  Where  we  differ  with  the  Chamber  of  Commerce,  however,  is 


^But  see  A.  0.  Smith  v.  Federal  Trade  Commission,  Civil  Action  No.  75-15  (D.  Del),  in 
which  a  Commission  motion  to  dismiss  a  pre-enforcement  action  was  denied  by  the  District 
Court  and  a  preliminary  injunction  entered  against  the  Commission.  This  decision  is  now 
on  appeal  to  the  United  States  Court  of  Appeals  for  the  Third  Circuit. 
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on  the  advisability  of  a  legislated  waiting  period  in  the  case  of  large  mergers  to 
permit  the  enforcement  agencies  to  obtain  sufficient  information  to  determine 
whether  the  particular  acquisition  should  be  opposed  in  advance  of  its  consum- 
mation. We  believe  that  experience  has  shown  that  it  is  preferable  to  permit  the 
enforcement  agencies  to  stop  such  mergers  or  obtain  effective  court  supervised 
"hold  separate"  treatment,  rather  than  to  wait  for  several  years  for  an  ultimate 
determination  on  the  merits  and  then  be  faced  with  the  problem  of  disentangling 
the  assets.  We  believe  that  this  need  should  be  weighed  in  determining  an  appro- 
priate balance  between  encouraging  competitively  beneficial  mergers  and  dis- 
couraging harmful  ones. 

I  hope  that  the  foregoing  comments  will  aid  you  in  evaluating  the  criticisms 
of  the  Chamber  of  Commerce  and  assure  you  of  our  continuing  desire  to  assist 
the  Subcommittee  in  its  deliberations  on  this  important  legislation. 

By  direction  of  the  Commission. 

Virginia  M.  Harding, 

Acting  Secretary. 

Department  of  Justice, 
Washington,  B.C.,  July  22,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman:  This  is  in  response  to  a  request  from  your  office  regarding 
Administration  views  on  the  provisions  of  Title  III  of  S.  1284,  the  "Antitrust 
Improvements  Act  of  1975." 

I  am  authorized  to  state  that  the  Administration  supports  Title  III,  with  the 
provision  that  the  civil  penalty  be  set  at  not  less  than  $100  nor  more  than  $5,000. 
By  retaining  a  mandatory  minimum  at  the  level  of  the  current  fixed  penalty  of 
$100,  as  opposed  to  raising  the  minimum  to  $1,000  as  proposed  in  the  bill,  the 
courts  would  retain  discretion  to  impose  lesser  amounts,  where  appropriate. 

In  addition,  the  Administration  proposes  that  it  be  made  a  matter  of  legislative 
record  that  the  grounds  for  challenge  and  the  requirement  of  a  default  notice  which 
are  incorporated  in  S.  1284  merely  codify  decisional  law.  With  the  concurrence 
of  the  Federal  Trade  Commission,  1  am  enclosing  such  a  clarification  in  the  form  of 
answers  by  the  General  Counsel  of  the  Federal  Trade  Commission  to  questions 
raised  by  the  General  Counsel  of  the  Department  of  Commerce  with  the  request 
they  be  included  in  the  legislative  record. 
Sincerely  yours, 

Thomas  E.  Kauper, 
Assistant  Attorney  General,  Antitrust  Division. 
Enclosure. 


Federal  Trade  Commission, 
Washington,  D.C.,  July  15,  1975. 
Hon.  James  T.  Lynn, 
Director,  Office  of  Management  and  Budget, 
Washington,  D.C. 
Attention :  Assistant  Director  for  Legislative  Reference 

Dear  Mr.  Lynn:  This  is  in  response  to  the  letter  of  the  General  Counsel  of  the 
Department  of  Commerce  dated  June  11,  1975,  and  his  subsequent  letter  dated 
July  7,  1975,  concerning  Title  III  of  S.  1284.  Enclosed,  in  the  form  of  a  series  of 
questions  and  answers,  are  responses  to  the  matters  raised  in  those  letters.  If  you 
desire  additional  clarification  or  responses  to  other  points  which  may  arise,  please 
feel  free  to  call  on  me. 
Sincerely, 

Robert  J.  Lewis, 

General  Counsel. 
Enclosure. 

Questions  and  Answers  re:  Title  III  of  S.  1284 

Question.  What  effect  would  Title  III  have  on  the  standards  for  judicial  review 
of  FTC  compulsory  process? 

Answer.  Title  III  will  not  have  any  effect  on  the  standards  for  judicial  review 
of  FTC  compulsory  process.  FTC  compulsory  process  has  never  been  self-enforcing. 
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Enforcement  and/or  imposition  of  civil  penalties  for  failure  to  comply  with  such 
process  has  always  been  only  through  the  federal  courts,  where  the  burden  is  on 
the  Government  to  establish  each  element  necessary  to  secure  enforcement  or 
penalites  for  non-compliance.  This  procedure  is  not  altered  by  Title  III.  Any 
party  served  with  FTC  compulsory  process  is  guaranteed  that  all  defenses  he 
may  have  will  bo  heard  by  a  federal  court  before  any  enforcement  or  penalty  is 
ordered.  There  are  no  limitations  on  the  defense  which  can  be  raised  at  an  enforce- 
ment hearing. 

Question.  What  effect  would  Title  III  have  on  actions  to  enjoin  FTC  attempts 
to  seek  court  enforcement  of  its  compulsory  process? 

Answer.  Title  III  would  have  two  principal  effects  on  such  pre-enforcement 
attacks  on  FTC  process:  first,  it  would  affect  the  timing  of  such  suits  by  pro- 
hibiting premature  actions  in  accordance  with  the  decisions  in  Federal  Trade  Corn- 
mission  V.  Claire  Furnace  Co.,  274  U.S.  160  (1927);  St.  Regis  Paper  Co.  v.  United 
States,  368  U.S.  208  (1961);  Anheuser-Busch,  Inc.  v.  Federal  Trade  Commission, 
359  F.2d  487  (8th  Cir.  1966) ;  and  Genuine  Parts  Co.  v.  Federal  Trade  Commission, 
445  F.2d  1382  (5th  Cir.  1971).  This  will  prevent  needless  wastes  of  times  and 
resources  both  for  the  courts  and  the  Commission  by  ensuring  that  court  action  will 
take  place  only  when  there  is  an  actual  case  or  controversy  between  the  Com- 
mission and  the  parties  in  receipt  of  its  process. 

The  Commission's  Rules  of  Practices  and  Procedure  provide  persons  who 
receive  compulsory  process  the  opportunity  to  move  to  quash  such  process,  16 
C.F.R.  §§  2.7,  2.11,  2.12,  3.34.  In  response  to  legitimate  objections  raised  in  such 
motions  the  Commission  frequently  will  either  quash  or  modify  its  processes  to 
meet  the  objections.  Actions  to  challenge  process  should  obviously  not  be  per- 
mitted until  the  Commission  has  first  considered  and  made  a  determination  of 
the  propriety  of  a  respondent's  objections. 

Further,  there  are  may  instances  in  which,  even  if  compliance  is  not  forthcoming 
after  disposition  of  a  motion  to  quash  (or  if  no  motion  to  quash  is  made),  the 
Commission  may  elect  not  to  pursue  enforcement  actions.  For  example,  the  Com- 
mission may  determine  that  sufficient  information  is  available  from  other  sources 
to  warrant  issuance  of  a  formal  complaint  without  the  information  called  for  from 
the  respondent;  the  Commission  may  determine  to  close  its  investigation  or  other 
inquiry  based  upon  other  information;  or  the  Commission  may  determine  that 
the  potential  value  of  the  information  sought  is  insufficient  to  warrant  the  initia- 
tion of  an  enforcement  proceeding  in  the  federal  courts.  In  any  such  case,  there 
would  be  no  court  action.  To  allow  a  respondent  to  initiate  such  an  action  in 
advance  of  need  would  be  wasteful  of  the  resources  of  the  Federal  Trade  Com- 
mission and  the  courts,  whose  dockets  are  already  crowded.  As  pointed  out  above, 
the  courts  have  previously  rejected  such  suits  regularly.  Title  III  would  codify 
this  judicial  doctrine.^ 

Second,  Title  III  would  establish  clear  standards  for  courts  to  apply  in  actions 
to  enjoin  the  Federal  Trade  Commission  from  seeking  court  enforcement  of  its 
compulsory  process.  These  standards  are  derived  directly  from  the  enforcement 
standards  for  such  compulsory  process  which  the  Supreme  Court  has  set: 

[I]t  is  sufficient  if  the  inquiry  is  within  the  authority  of  the  agency,  the  demand 
is  not  too  indefinite  and  the  information  sought  is  reasonably  relevant.  "The 
gist  of  the  protection  is  the  requirement,  expressed  in  terms,  that  the  disclosure 
sought  shall  not  be  unreasonable."  Oklahoma  Press  Publishing  Co.  v.  Walling, 
327  U.S.  180,  208  [Uriited  States  v.  Morton  Salt  Co.,  338  U.S.  632,  652  (1950)]. 

Since  the  grant  of  an  injunction  against  enforcement  would  effectively  bar  the 
Commission  from  access  to  the  courts  to  test  its  process,  it  is  only  fair  that  a 
party  seeking  such  an  injunction  be  required  to  do  so  on  a  basis  which  will  test 
the  process  concerned  so  as  to  preliminarily  determine  its  legality  and  enforce- 
ability. Obviously,  if  any  compulsory  process  violates  the  Constitution  or  any 
other  federal  law,  it  would  be  unenforceable.  An  unconstitutional  subpoena  would 
clearly  be  "unduly  burdensome."  Challenges  to  the  Commission's  jurisdiction  are 
already  not  permitted  by  the  Courts  until  final  orders  of  the  Commission  are 
issued  except  in  cases  where  the  Commission  is  clearly  outside  of  its  authority, 
e.g.,  American  General  Insurance  Co.  v.  Federal  Trade  Commission,  496  F.  2d  197 
(5th  Cir.  1974).  There  is  also  nothing  in  Title  III  which  would  eliminate  the 
raising  of  constitutional  or  other  arguments  against  underlying  Commission  pro- 
ceedings in  any  appropriate  forum.  Title  III,  however,  deals  only  with  actions 
relating  to  compulsory  process  and  the  standards  to  be  applied  therein. 


^But  see  A.  O.  ^rnith  v.  Federal  Trade  Commission,  Civil  Action  No.  75-15  (D.  Del),  in 
which  a  Commission  motion  to  dismiss  a  pre-enforcement  action  was  denied  by  the  District 
Court  and  a  preliminary  injunction  entered  against  the  Commission.  This  decision  is  now 
on  appeal  to  the  United  States  Court  of  Appeals  for  the  Third  Circuit. 
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Question.  Isn't  a  mandatory  minimum  penalty  for  failure  to  comply  with 
Federal  Trade  Commission  processes  new? 

Answer.  No.  The  current  penalty  of  $100  per  day  for  failure  to  comply  with 
Federal  Trade  Commission  special  report  orders  is  a  fixed  one.  The  courts  have 
no  discretion  to  impose  lesser  amounts.  This  has  been  the  same  since  1914.  Infla- 
tion since  1914  clearly  requires  a  substantial  increase  in  the  amount  of  the  daily 
penalty  in  order  to  obtain  the  deterrent  effect  sought  by  the  Congress.  Further, 
the  minimum  penalty  concept  should  be  retained  and  applied  to  all  commission 
compulsory  processes  to  ensure  that  parties  in  receipt  of  such  processes  act 
quickly  to  either  comply  with  such  processes  or  make  their  objections  known  as 
soon  as  possible  after  the  decision  to  seek  imposition  of  penalties  has  been  made. 
Commission  experience  has  demonstrated  that  service  of  a  notice  of  default  in 
most  instances  will  result  in  satisfactory  compliance  without  litigation.  Where 
notices  of  default  are  not  served,  as  in  the  case  of  current  subpoenas,  enforcement 
is  frequently  delayed  by  respondents  on  multiple  fanciful  and/or  frivolous  grounds, 
thus  stalling  Commission  proceedings  without  good  cause. 

Question.  Does  Title  III  prevent  a  person  served  with  a  notice  of  default  from 
obtaining  a  stay  of  accumulation  of  civil  penalties  if  he  has  a  good  faith  defense  to 
the  underlying  Federal  Trade  Commission  compulsory  process? 

Answer.  No.  Title  III  would  only  eliminate  the  possibility  that  courts  could 
impose  stays  of  accumulation  of  penalties  where  only  frivolous  or  irrelevant  defenses 
are  raised.  A  good  faith  defense  should  have  a  substantial  probability  of  ultimate 
success  on  the  merits.  It  should  be  raised  to  prevent  irreparable  injury  to  the 
respondent,  not  merely  to  be  argumentative  or  obstructionist.  It  should  also  not 
be  contrary  to  public  policy  or  otherwise  contrary  to  the  interests  of  justice  for  all 
concerned.  Further,  stays  should  not  be  granted  except  with  respect  to  the  parts 
of  Federal  Trade  Commission  process  as  to  which  there  is  a  good  faith  objection. 
Experience  has  shown  that  respondents  will  usually  fail  to  answer  even  unobjec- 
tionable parts  of  compulsory  process  while  awaiting  a  determination  on  questions 
objected  to.  Title  III  should  make  the  obtaining  of  blanket  stays  of  accumulation 
of  penalties  more  difficult,  thus  speeding  the  progress  of  Federal  Trade  Commis- 
sion proceedings  without  sacrificing  the  ability  of  respondents  to  obtain  full  court 
review  of  all  of  their  good  faith  defenses  to  compulsory  process. 

Question.  Would  Title  III  curtail  the  right  of  respondents  to  challenge  Federal 
Trade  Commission  compulsory  process? 

Answer.  No.  Title  III  does  not  eliminate  any  defenses  which  might  be  raised  in 
proceedings  in  the  Federal  Courts  to  enforce  Federal  Trade  Commission  com- 
pulsory process.  What  it  would 'do  is  legislatively  preclude  premature  challenges 
to  such  processes  and  specify  the  tests  which  the  courts  should  apply  in  deter- 
mining whether  or  not  to  enjoin  the  Government  in  the  rare  instances  in  which 
pre-enforcement  review  of  Federal  Trade  Commission  processes  should  be  allowed. 
This  should  curtail  the  number  of  frivolous  and/or  dilatory  collateral  lawsuits 
filed  against  the  Commission. 

Question.  How  significant  have  actions  for  pre-enforcement  review  of  compul- 
sory process  been  for  the  Commission  in  terms  of  numbers  and  effects? 

Answer.  Actions  to  stay  accumulation  of  civil  penalties  have  been  relatively 
few.  None  have  been  filed  in  the  last  five  years  (1970-1975).  The  most  recent  was 
the  one  involved  in  Genuine  Parts  Co.  v.  Federal  Trade  Commission,  445  F.  2d 
1382  (5th  Cir.  1971),  filed  in  1968.  It  is  hkely,  however,  that  such  actions  will 
become  much  more  frequent  upon  the  extension  of  penalties  under  Section  10  of 
the  Federal  Trade  Commission  Act  to  other  forms  of  compulsory  process  in  ad- 
dition to  special  report  orders  and  the  increase  in  the  penalty  amount  rpovided 
by  Title  III.  Further,  as  the  Court  of  Appeals  in  Genuine  Parts  noted,  such  actions 
do  tend  to  produce  "inordinate  delay."  The  ultimate  resolution  of  that  case  took 
approximately  three  years. 

Actions  to" enjoin  the  Commission  from  seeking  enforcement  have  been  filed 
from  time  to  time  in  the  past,  but  have  increased  dramatically  in  the  first  six 
months  of  calendar  year  1975.  One  hundred  fifteen  companies  have  instituted 
such  actions  during  that  period,  requiring  substantial  expenditures  of  Commission 
resources  and  delaying  the  Commission  inquiries  involved. 

The  Commission's  compulsory  processes  are  almost  always  found  to  be  proper 
and  are  enforced  by  the  courts.  In  the  last  five  years,  over  95%  of  all  enforce- 
ment proceedings  completed  have  resulted  in  satisfactory  compliance  with  the 
process  concerned.  Lengthy  delays,  such  as  the  three  year  delay  in  the  Genuine 
Parts  case,  brought  about  when  extraordinary  review  is  granted,  are  serious  in 
the  sense  of  preventing  the  Commission  from  carrying  out  its  duties  in  a  timely 
way.  Title  III  will  limit  unnecessary  delays  in  enforcement  of  compulsory  process 
without  sacrificing  full  due  process  for  respondents  in  the  normal  enforcement 
proceedings  in  the  federal  courts. 
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National  Association  of  Attorneys  General, 

Lexington,  Ky.,  Jidy  11,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,   Subcommittee  on  Antitrust  and  Monopoly,   Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Chairman  Hakt:  At  the  request  of  Attorney  General  Andrew  P.  Miller, 
Virginia,  Chairman  of  the  Antitrust  Committee  of  the  National  Association  of 
Attorneys  General,  I  am  forwarding  to  you  for  your  information  copies  of  Resolu- 
tions IV  and  V  adopted  at  the  69th  Annual  Meeting  of  the  National  Association 
of  Attorneys  General  in  Boston,  Massachusetts,  June  28,  1975.  The  Resolutions 
are  as  follows: 

Resolution  IV — Resolution  in  Support  of  the  Antitrust  Enforcement  Authori- 
zation Act. 

Resolution  V — Resolution  in  Support  of  the  Parens  Patriae  Bill. 
Thank  you  so  much  for  your  consideration  of  these  materials.  With  best  wishes, 
I  am 

Sincerely, 

Frank  H.  Bailey, 

Secretary. 

ANDREW    p.     miller,     ATTORNEY    GENERAL     OF    VIRGINIA,     ANTITRUST    COMMITTEE 

Resolution  V — Resolution  in  Support  of  the  Parens  Patriae  Bill 

Whereas,  the  National  Association  of  Attorneys  General  has  previously  sup- 
ported in  principle  the  parens  patriae  bill  pending  in  Congress,  then  known  as  H.R. 
12921;  and 

Whereas,  the  Ninety  Fourth  Congress  currently  has  pending  before  it  two  similar 
bills,  H.R.  6786  and  S.  1284,  which,  in  concept,  are  the  same  in  principle  as  the 
parens  patriae  bill  previously  endorsed  by  the  Association;  and 

Whereas,  more  than  thirty  Attornej^s  General,  individually,  have  expressed 
support  for  these  bills  and  this  Association's  Antitrust  Committee,  through  its 
chairman,  has  testified  in  support  thereof;  and 

Whereas,  these  bills,  with  certain  recommended  amendments,  will  be  a  major 
deterrent  to  antitrust  violations  and  will  create  a  means  of  recovering  damages 
inflicted  upon  the  public  and  the  States;  and 

Whereas,  the  need  for  parens  patriae  legislation  in  view  of  recent  Supreme  Court 
decisions  has  been  well  documented  and  the  desirability  of  this  Association's 
supporting  such  legislation  is  clear. 

Now,  Therefore,  let  it  be  Resolved  that  the  National  Association  of  Attorneys 
General  reemphasizes  its  previous  positions  of  support  for  the  parens  patriae 
provisions  contained  in  both  H.R.  6786  and  S.  1284  and  respectfully  urges  that 
the  House  and  Senate  Judiciary  Committees  give  full  consideration  to  this  im- 
portant legislation  at  the  earliest  opportunity;  and 

Be  it  further  Resolved  that  the  National  Association  of  Attorneys  General, 
on  the  recommendation  of  its  Antitrust  Committee,  supports  the  position  of  the 
Chairman  of  such  committee  as  regards  Title  VI  of  S.  1284;  rather  than  restructur- 
ing the  status  of  nolo  contendere  pleas  to  give  them  prima  facie  effect,  particular 
consideration  should  be  given  to  statutory  provisions  which  would  require  im- 
plementation of  methods  for  an  exchange  of  information  by  the  Department  of 
Justice  with  the  various  State  Attorneys  General  to  the  end  that  a  more  effective 
rational  antitrust  deterrence  can  be  achieved. 
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TESTIMO^'Y  OF  Hon.  Andrew  P.  Miller,  Attorney  General  of  Virginia — 
Chairman  of  Antitrust  Committee  of  the  National  Association  of 
Attorneys  General,  Re  H.R.  12528,  Before  the  Subcommittee  on  Mo- 
nopolies AND  Commercial  Law,  Committee  on  the  Judiciary,  House  of 
Representath'ES,  March  25,  1974 

Mr.  Chairman  and  members  of  the  committee,  I  am  pleased  to  appear  today  to 
testify  on  H.R.  12528,  a  bill  which  will  achieve  (1)  enhanced  protection  for  con- 
sumers in  this  country,  and  (2)  a  strong  deterrence  to  antitrust  violators. 

I  appear  not  only  as  Attorney  General  of  the  Commonwealth  of  Virginia,  but 
also  as  Chairman  of  the  Antitrust  Committee  of  the  National  Association  of 
Attorneys  General.  H.R.  12528  will  have  a  significant  effect  on  the  role  of  both 
the  States  and  the  federal  government.  It  drew  the  immediate  attention  of  the 
Association  and  of  the  various  Attorneys  General.  Some  have  corresponded 
directly  with  this  Committee  as  to  their  views  and  other  comments  have  been 
coordinated  through  my  Office.  I  present  for  the  Committee's  consideration  state- 
ments on  behalf  of  the  Attorneys  General  of  Oregon,  Colorado,  and  Alabama 
indicating  their  individual  views  concerning  the  proposed  legislation.  Other 
states,  such  as  New  Jersey,  California  and  New  York,  have  submitted  comments 
directly  to  the  Committee.  Still  others  are  present  today  to  express  to  the  Com- 
mittee their  endorsement  of  the  Bill,  as  well  as  to  answer  any  questions  Com- 
mittee members  may  direct.  My  comments  correlate  the  respective  views  of  the 
various  States  and  reflect  the  position  of  the  National  Association  of  Attorneys 
General. 

Unfortunately,  for  the  great  majority  of  States,  realization  of  the  impact  of 
antitrust  violations  did  not  come  to  light  until  recent  years.  Since  that  time, 
however,  there  has  been  a  marked  increase  shown  in  the  States'  capability  to 
deter  violations  of  the  antitrust  laws.  A  major  example  is  In  re  Antibiotic  Anti- 
trust Actions.  Numerous  States,  including  the  Commonwealth  of  Virginia,  have 
created  programs  of  their  own  for  effective  antitrust  enforcement.  The  States 
have  also  taken  the  initiative  in  seeking,  with  the  Department  of  Justice,  Anti- 
trust Division,  the  establishment  of  cooperative  methods  for  the  deterrence  of 
antitrust  violations.  In  some  instances,  for  example,  Fleet  Discount  and  AmpicilUn 
antitrust  litigation,  action  by  the  States  was  the  impetus  for  federal  action. 
Through  innovation,  the  States  have  had  a  major  impact  on  the  subject  matter 
as  well  as  the  remedial  scope  of  antitrust  enforcement. 

H.R.  12528  provides  incentive  for  greater  cooperation  and  innovation  by  the 
States  and  the  Department  of  Justice.  The  bill  allows  the  States,  through  their 
respective  Attorneys  General,  to  bring  both  injunctive  and  damage  actions  on 
behalf  of  (1)  citizens  of  the  various  States,  and  (2)  on  behalf  of  the  general 
economy  of  the  State  and  its  political  subdivisions.  [Section  4C(a)  (1)  (2).]  The 
bill  further  strengthens  remedial  and  consequently  deterrent  aspects  of  antitrust 
enforcement,  in  its  provisions  for  the  manner  of  measuring  and  distributing  dam- 
ages. [Section  4C(b)  (1)  (2).] 

Let  me  comment  now  on  the  three  sections  in  question.  These  are  Sections  4G, 
4D,  and  4E. 

Section  4C(a)  strengthens  the  traditional  concept  of  parens  patriae  and  by 
definition  clarifies  some  confusion  the  term  has  caused  in  the  past.  The  ability  to 
effectively  deter  antitrust  violations  through  the  application  of  the  parens  patriae 
doctrine,  was  significantly  diminished  by  the  Supreme  Court's  decision  in  Haicaii 
V.  Standard  Oil  Company  of  California,  405  U.S.  251  (1972).  There,  the  State  of 
Hawaii  sought  treble  damage  recovery  for  an  injury  to  its  general  economy, 
allegedly  attributable  to  a  violation  of  the  antitrust  laws.  The  Court,  sustaining 
a  motion  to  dismiss,  rejected  the  claim  for  damages.  Subsequently,  the  Ninth 
Circuit  Court  of  Appeals  in  California  v.  Frito-Lay,  Inc.,  474  F.  2d  774  (1973), 
cert.  den.  412  U.S.  908  (1973),  struck  down  a  somewhat  different  concept  of 
parens  patriae  when  it  refused  to  allow  the  State  of  California  to  seek  recovery 
for  injury  to  its  citizen  consumers  for  alleged  antitru.st  violations  in  the  Potato 
Chip  Industry.  This  bill  reverses  both  cases. 

As  noted  by  the  State  of  California,  it  is  vital  that  damages  be  recovered  in 
a  parens  patriae  action  such  as  that  as  existed  in  Frito-Lay.  It  is  also  vital  that  a 
state,  damaged  in  its  general  economy,  recover  for  such  injuries. 

I  am  advised,  by  economists,  that  ascertainment  of  the  fact  of  damage  can  be 
established  and  distinguished  for  both  concepts  of  parens  patriae.  It  is  logical 
that,  if  "x"  dollars  are  taken  from  each  citizen  of  a  state  as  a  result  of  antitrust 
violations,  that  those  dollars  do  not  flow  into  the  general  economy  of  such  state. 
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There  can  and  should,  therefore,  be  a  recovery  to  (1)  the  State  for  injury  to  its 
overall  general  economy  and  (2)  damages  to  citizen  consumers  for  injuries  they 
have  sustained. 

In  Ilaivaii,  there  was  no  opportunity  to  demonstrate,  in  a  court  of  law,  that 
both  types  of  damages  could  be  ascertained  and  distinguished.  It  was  presumed, 
or  better  stated,  feared,  that  there  would  be  duplicative  recovery. 

Gentlemen,  we  do  not  advocate  that  there  should  be  duplicative  recovery.  The 
fact  remains  that  there  is  no  reason  at  all  why  an  individual  who  causes  damages 
by  his  actions  should  not  be  made  to  pay  for  such  damage.  We  do  not,  therefore, 
endorse  or  agree  with  the  comments  by  the  Department  of  Justice  that  this  bill 
creates  serious  difBculties  with  the  possibility  of  potential  duplicative  recovery. 

Nor  do  we  agree  that  the  bill  creates  major  questions  as  to  the  relationship  of 
parens  patriae  and  the  class  action  provisions  of  Rule  23  of  the  Federal  Rules  of 
Civil  Procedure.  District  Court  Judges,  such  as  Judge  Wyatt  in  the  Antibiotirti 
litigation,  have  been  quite  innovative  in  exercising  equitable  powers  inherent  in 
the  courts  once  harm  and  liability  have  l)een  demonstrated.  The  attempt  by  the 
Department  to  raise  numerous  due  process  and  notice  prol)lems  is  misleading. 
Even  under  Rule  23  there  is  never  a  rigid  formula  as  to  the  tyiie  notice  that  must 
be  given.  The  Supreme  Court  has  recognized  that  notice  requirements  will  vary 
with  circumstances  and  conditions.  Rule  23  similarly  allows  for  such  flexibility 
by  using  such  terms  as  "the  l)est  notice  practicable  under  the  circumstances,"  or 
requiring  individual  notice  identification  "through  reasonable  effort."  I  know  of 
no  reason  why  the  courts  should  not  continue  to  possess  such  flexibility.  In  .short, 
the  National  Association  of  Attorneys  General  supports  Section  40(a).  It  is  not 
felt  that  there  is  merit  to  the  potential  problems  raised  by  various  other  speakers. 

I  would  make,  however,  two  comments  applicable  to  Section  4C(a). 

First,  as  noted  by  others,  the  word  "citizens"  could  cause  some  confusion. 
Recommendations  have  been  made  that  the  word  "person"  be  substituted.  This 
would  allow  for  consistency  since  such  term  is  defined  in  Section  4.  We  feel  this 
is  a  valid  recommendation. 

Second,  numerous  occasions  can  arise  where  there  is  a  need  to  bring  an  action 
on  behalf  of  not  only  citizens,  but  political  subdivisions  of  the  state  as  well. 
Consequently,  it  is  recommended  that  a  subparagraph  3  be  inserted  allowing 
the  Attorney  General  to  bring  an  action  "as  representative  of  a  class  consisting 
of  political  subdivisions  of  that  State."  With  appropriate  changes  in  Section 
40 (b),  the  measurement  of  damage  provisions  could  be  utilized  and  the  aggre- 
gate damages  sustained  by  political  subdivisions  may  be  recovered. 

(There  are  some  technical  changes  that  are  recommended  in  addition  to  the 
substantive  changes  which  I  will  address  myself  to ;  for  the  convenience  of  the 
Committee,  I  have  attached  a  redraft  of  the  bill  incorporating  both  types  of 
proposed  revision.) 

Section  40(b)  provides  for  the  measurement  and  distribution  of  damages. 
It  clarifies  the  so-called  "fluid  class  recovery"  concept.  It  does  nothing  more  than 
allow  recovery  of  provable  damages  resulting  from  antitrust  violations.  Com- 
ments made  by  the  Department  of  Justice  regarding  "unquantifiable  and  perhaps 
totally  unforseeable  damages  multiplied  by  three,"  are,  we  believe,  without  merit. 
Traditionally,  there  has  always  been  a  distinction  drawn  between  the  fact  of 
damage  and  the  amount  of  damage.  One  must  prove  the  fact  of  damage.  It  does 
not  appear  that  it  is  the  intent  of  Section  40(b)  to  alter  this  substantive  law. 
Once,  however,  the  fact  of  damage  is  established,  the  amount  of  damage  can  be 
demonstrated,  though  such  amount  is  uncertain.  As  stated  in  Story  Parchment 
Co.  V.  Patterson  Parchment  Paper  Co.,  282  U.S.  555  (1931)  : 

"Nor  can  we  accept  the  view  of  that  court  that  the  verdict  of  the  jury,  insofar 
as  it  included  damages  for  the  first  item,  cannot  stand  becau.se  it  was  based  on 
mere  speculation  and  conjecture.  This  characterization  of  the  basis  for  the  ver- 
dict is  unwari-anted.  It  is  true  there  was  uncei'tainty  as  to  the  extent  of  damages  ; 
but  there  was  none  as  to  the  fact  of  damage ;  and  there  is  a  clear  distinction 
between  the  measure  of  proof  necessary  to  enable  the  jury  to  fix  the  amount.  The 
rule  which  precludes  the  recovery  of  uncertain  damages  applies  to  such  as  are 
not  the  certain  result  of  the  wrong,  not  to  those  damages  which  are  definitely 
attributable  to  the  wrong  and  only  uncertain  in  respect  to  their  amount." 

Let  me  turn  now  to  Section  4D(a).  This  provides  that  whenever  the  Attorney 
General  of  the  United  States  brings  an  action  under  Section  4A,  he  must  notify 
the  various  Attorneys  General  of  the  States  if  he  has  reason  to  believe  such  action 
would  probably  lead  to  a  substantial  recovery  of  damages  on  behalf  of  the  citizens 
of  that  State.  Cooperative  efforts  between  the  States  and  the  Antitrust  Division 
have  been  sought  and  implemented  in  some  cases.  We  favor  this  section  which 
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would  aid  in  closer  cooperation.  It  is  limited,  however,  to  notification  only  when 
a  damage  action  is  instituted  by  the  Attorney  General.  We  see  no  reason  why  such 
notification,  with  the  resultant  cooi)erative  efforts  inherent,  should  not  also  he 
required  in  injunctive  actions.  To  this  regard,  we  do  recommend,  therefore,  that 
the  reference  to  Section  4A  he  deleted. 

Section  4D(b)  provides  that  followinj?  any  notification  the  state  notified  would 
have  ninety  days  to  decide  whether  it  would  file  an  action.  If  it  declines  or  fails 
to  institute  suit  within  the  ninety  day  period,  the  Attorney  General,  as  directed 
by  the  bill,  would  institute  an  action  "in  place  of  the  State  attorney  general" 
and  as  "parens  patriae  of  the  citizens  of  such  State  for  the  purposes  of  such 
action."  We  are  not  inclined  to  believe  that  the  notification  process  of  Section 
4D(a)  would  be  burdensome.  We  must  agree,  however,  with  the  remarks  of  the 
Department  of  Justice's  Antitrust  Division  that  the  provisions  of  Section  4D{b) 
could  create  serious  problems. 

Effective  antitrust  enforcement  through  cooperative  efforts  of  the  States' 
Attorneys  General  and  the  Department  of  Justice  is  now  coming  to  the  forefront. 
Any  antitrust  litigation  is  time  consuming  and  rpiite  expensive.  Decisions  regard- 
ing the  filing  of  a  .suit  must  be  carefully  considered.  This  provision,  for  automatic 
filing  of  suit  on  behalf  of  various  States,  will  most  assuredly  result  in  increa.sed 
pressures  on  already  overcrowded  judicial  dockets.  It  will,  as  you  have  been  told, 
place  further  burdens  on  an  already  undermanned  Antitrust  Division.  As  pointed 
out  earlier  in  my  remarks,  states  have  had  a  major  impact  on  the  subject  matter 
of  antitrust  enforcement.  Either  individually  or  through  cooperative  efforts, 
the  States  have  attacked  those  violations  having  a  direct,  significant,  major 
impact.  For  example,  notwithstanding  that  a  grand  jury  investigation  in  the  cast 
iron  pipe  industry  was  aborted,  the  States  have  been  active  in  the  Cast  Iron  Pipe 
Antitrust  Litigation.  Unmanageable  situations  could  arise  if,  as  contemplated 
by  Section  4D(b),  there  would  be  an  automatic  filing  of  time  consuming  and 
expensive  antitrust  litigation  once  a  ninety  day  period  had  passed. 

In  addition.  Section  4D(b)  could  create,  unfortunately,  an  atmosphere  which 
would  defeat  the  main  objective  of  Section  4C ;  that  of  "adding  50  more  strings 
to  the  antitrust  bow."  California  and  New  York  have  well  staffed  and  trained 
antitrust  divisions  in  the  Attorney  General's  office.  Virginia  and  many  other 
States  are  now  in  the  process  of  either  enacting  effective  antitrust  laws  or 
instituting  responsive  programs  in  this  area.  There  are  some  states,  however, 
which  at  present  have  neither  the  staff  nor  financial  resources  to  establish  and 
maintain  a  credible  enforcement  effort.  Section  4D  would,  I  believe,  create  an 
actual  disincentive  for  such  states  to  implement  antitrust  enforcement  on  their 
own.  We  recommend  Section  4D(b)  not  be  enacted. 

Let  me  turn  lastly  to  Section  4E.  This  section  permits  States  to  recover  treble 
damages  for  the  entire  amount  of  overcharges  or  other  damages  sustained  in 
connection  with  any  federally -funded  State  program.  This  section  accomplishes 
two  objectives  which  have  long  been  sought  after.  First,  it  insures  that  States 
have  a  right  to  recover  treble  damages  for  all  injuries  suffered,  regardless  of  how 
various  programs  were  funded.  Second,  it  clarifies  the  measure  of  damages  that 
the  United  States  is  entitled  to,  when  any  antitrust  action  involves  a  State 
program  that  is  federally-funded. 

There  should,  however,  be  some  further  refinement  in  the  phraseology  of  this 
provision.  It  is  suggested  that,  rather  than  allow  the  United  States  to  secure 
reimbursement  "under  such  regulations  as  the  respective  federal  agencies  respon- 
sible for  such  programs  shall  publish,"  the  United  States  be  entitled  to  .secure 
reimbursement  of  its  equitable  share  of  any  recovery  for  damages  "to  be  measured 
in  terms  of  its  previous  contribution  to  the  state  program." 

For  the  same  reason  that  we  oppo.sed  Section  4D(b).  we  must  opiwse  that 
provision  in  Section  4E  allowing  the  Attorney  General  to  institute  suit  on  behalf 
of  the  State  if  it  fails  to  bring  any  such  action  itself  within  a  ninety-day  period. 

Aside  from  my  negative  comments  regarding  the  provisions  allowing  the 
Attorney  General  to  sue  in  place  of  State  Attorneys  General,  I  want  to  emphasize 
our  Association's  endorsement  of.  the  thrust  of  H.R.  12528.  AVith  cooperative 
effort  and  with  the  tools,  both  procedural  and  remedial,  that  this  bill  provides, 
effective  enforcement  and  deterrence  of  antitrust  violations  will  be  enhanced. 
As  reflected  in  comments  by  others,  the  bill  creates  unique  opportunities  for 
Imlanced  and  comprehensive  law  enforcement.  It  encourages  greater  state  innova- 
tion and  participation.  It  provides  needed  i)rotection  for  consumers  and  will  lead 
to  a  general  strengthening  of  the  overall  competitive  economv  of  the  United 
States. 

I  appreciate  the  opportunity  to  appear  before  you  and  will  be  happy  to  respond 
to  any  questions  that  you  may  wish  to  ask. 
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State  of  Hawaii, 
Department  op  the  Attorney  General, 

Honolulu,  Hawaii,  June  12,  1975. 
Re  costs  involved  in  State  of  Hawaii  v.  Standard  Oil,  et  ah 
Hon  Philip  A.  Hart, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  It  was  my  pleasure  to  attend  the  hearings  on  Senate 
Bill  1284  before  your  Subcommittee  on  Antitrust  and  Monopolies  of  the  Senate 
Judiciary  Committee.  I  thoroughly  enjoyed  having  the  opportunity  of  testifying 
before  your  Subcommittee. 

During  the  testimony,  you  requested  information  about  the  cost  in  time,  money, 
and  energy  in  our  case.  State  of  Hawaii  v.  Standard  Oil,  et  al.,  405  U.S.  251 
(1972).  Upon  examination  of  our  files,  I  found  that  we  settled  the  litigation  for 
$185,000  of  which  the  State  received  $102,000.  The  figure  of  $185,000  represents 
those  damages  incurred  by  the  State  of  Hawaii  in  its  proprietary  capacity  and 
does  not  include  any  claims  of  consumers  or  damage  to  our  State's  economy. 
Eighty  thousand  dollars  went  to  attorneys'  fees,  being  divided  between  the  firm 
of  Joseph  L.  Alioto  in  San  Francisco  and  the  firm  of  Bleecher  and  Collins  in 
Los  Angeles.  Three  thousand  dollars  was  spent  on  an  economist.  As  you  can  see, 
the  cost  of  the  litigation  was  not  small  and  was  borne  with  some  strain  to  the 
State  of  Hawaii's  funds. 

As  for  the  time  and  energy  involved  in  gathering  the  facts  of  this  case,  I  can 
only  tell  you  that  hundreds,  or  even  thousands,  of  hours  were  spent  in  gathering 
reports  from  all  of  the  State's  agencies  using  gasoline  and  oil  at  that  time.  We 
also  attempted  to  gather  some  statistics  and  information  on  the  use  of  petroleum 
products  by  the  various  private  industries  and  by  citizens  in  the  State  of  Hawaii 
with  lesser  degrees  of  success. 

Again,  Senator  Hart,  thank  you  for  your  warm  reception  of  the  State  of  Hawaii's 
testimony  before  your  Subcommittee.  If  I  can  be  of  any  further  service,  please 
do  not  hesitate  to  contact  me. 
Very  truly  yours, 

Ronald  Y.  Amemiya, 

Attorney  General. 


State  of  Michigan, 
Department  of  Attorney  General, 

Lansing,  June  26,  1975. 
Senator  Philip  Hart, 

Subcommittee   on   Antitrust   and    Mono-polies,    Senate   Judiciary    Committee,    US. 
Capitol,  Washington,  A.C. 

Dear  Senator  Hart  and  Other  Distinguished  Members  of  the  Com- 
mittee: As  Attorney  General  of  the  State  of  Michigan,  I  strongly  support  Con- 
gressional action  which  would  improve  effective  enforcement  of  our  nation's 
antitrust  laws.  I  believe  that  the  Hart-Scott  Antitrust  Improvements  Act  of 
1975,  S.  1284,  is  an  important  and  useful  piece  of  legislation.  Of  particular  impor- 
tance to  the  citizens  of  the  State  of  Michigan  is  Title  IV  of  that  bill  referred  to 
as  parens  patriae. 

Historically,  our  antitrust  laws  were  established  to  protect  the  interests  of  the 
general  public  by  preventing  anticompetitive  business  practices  and  to  protect 
the  private  consumer  who  is  the  ultimate  victim  of  violations  of  the  antitr  st 
laws.  Adoption  of  this  bill  will  improve  both  the  interest  of  the  individual  and 
the  public  by  allowing  the  Attorney  General  of  the  State  to  bring  an  antitrust 
action  to  recover  damages  on  behalf  of  individuals  or  a  class  of  individuals  within 
that  state.  Also,  an  action  may  be  brought  to  recover  damages  to  the  general 
economy  of  the  state  and  on  behalf  of  any  or  all  political  subdivisions  thereof. 

The  bill  also  will  have  a  major  impact  on  the  establishment,  proof  and  calcu- 
lation of  damages  in  antitrust  litigation.  It  provides  that  individual  consumer 
claims  need  not  be  individually  proven,  but  may  be  collectively  proven  by  statis- 
tical and  allocatory  methods. 

To  be  more  specific.  Section  4C  (a)(1)  provides  that  I,  as  the  Attorney  General 
of  the  State  of  Michigan,  may  bring  an  antitrust  action  as  parens  patriae  of  the 
citizens  of  the  State  of  Michigan.  Unfortunately,  as  a  practical  matter,  our 
antitrust  laws  as  they  exist  today  are  not  enforced  to  their  fullest  extent.  Presently, 
there  are  gap^  between  the  types  of  defendants  that  are  subject  to  antitrust 
suits.  Within  this  gap  are  companies  that  deal  with  multiple  consumer  trans- 
actions of  relatively  small  size.  Illustrative  of  this  problem  would  be  the  snack 
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food  industry.  Consumers  would  rarely,  if  ever,  keep  records  of  their  purchases 
and  the  individual  claims  would  be  small  in  monetary  amount.  An  individual 
consumer  would  lack  the  resource  and  abilities  to  bring  an  antitrust  action.  With 
the  threat  of  individual  or  class  action  suits  practically  negligible  as  law  exists 
today,  an  industry  would  be  free  to  do  as  it  pleases.  A  possible  result  being  that 
these  types  of  industries  which  have  the  greatest  impact  on  consumers'  day  to 
day  lives  could  go  free  of  possible  litigation. 

As  an  example  of  this  type  of  case  and  the  value  of  the  parens  patriae  approach 
is  a  case  filed  against  Charles  Pfizer  and  Comi)any,  Inc.  by  my  office  along  with 
43  other  states  for  alleged  price  fixing  during  the  period  of  1954  to  196G  of  the 
antibiotic  drug.  Tetracycline.  While  the  case  was  settled  and  its  value  as  precedent 
is  limited,  it  is  nonetheless  instructive.  In  the  settlement,  we  recovered  nearly 
$3  million  on  behalf  of  Michigan  consumers  and  state  agencies.  $090,000.00  was 
collected  on  behalf  of  more  than  38  hundred  individual  consumers.  The  average 
consumer  sought  to  recover  between  $250.00  to  $350.00,  with  the  largest  single 
claim  being  $776.75,  and  the  smallest  being  $2.25.  As  indicated  by  the  small 
amounts  sought  to  be  recovered,  it  would  be  unreasonable  to  expect  that  a  single 
consumer  could  have  afforded  the  cost  of  litigation  to  recover  the  average  $300.00 
they  are  entitled  to  receive.  By  including  these  individual  consumers  to  the 
action  brought  by  the  State  of  Michigan  as  parens  patriae  we  were  able  to  recover 
their  full  portion  of  damage.  This  approach  is,  in  my  opinion,  the  only  logical 
solution  to  the  complex  problem  of  collecting  and  distributing  funds  to  a  large 
number  of  consumers  damaged  as  a  result  of  violations  of  the  antitrust  laws. 

Damages  were  also  awarded  on  behalf  of  a  class  of  unnamed  consumers  in 
^Michigan.  This  excess  in  the  consumer  fund  of  almost  one-half  million  dollars 
was  used  to  establish  a  charitable  trust  called  The  Attorney  General's  Fund  for 
Compensating  Young  Victims  of  Drug  Related  Crimes.  The  fund  is  administered 
by  a  board  of  trustees  with  me  as  chairman  and  under  the  supervision  of  a  district 
judge  of  the  United  States  District  Court.  Our  purpose  is  to  implement  a  three 
part  program  of  (1)  individual  grants  to  certain  individual  young  victims,  (2) 
grants  to  a  limited  number  of  existing  programs  devoted  to  treating  victims  of 
drug  abuse,  and  (3)  a  research  program. 

The  Pfizer  settlement  is  indicative  of  the  useful  vehicle  parens  patriae  provides 
in  these  kinds  of  cases.  It  is  a  manageable  way  of  resolving  a  large  number  of 
small  consumer  claims.  While  I  must  point  out  that  some  states  did  experience 
difficulties  with  the  collection  and  distribution  of  the  settlement  claims,  these 
problems  were  managerial  in  nature.  When  this  bill  restores  parens  patriae,  states 
will  be  able  to  develop  mechanisms  to  effectively  solve  these  minor  problems. 
It  is  my  opinion  that  government  has  a  responsibility  and  a  duty  to  provide  a 
viable  mechanism  for  large  groups  of  small  claimants  to  resolve  their  grievances 
particularly  in  the  antitrust  enforcement  area.  This  is  the  underlying  philosophy 
of  the  treble  damage  provisions.  When  created  by  Congress,  it  was  to  be  an  incen- 
tive for  private  litigants  to  share  the  burden  and  expense  of  enforcement  of  the 
antitrust  laws.  Recent  court  decisions  have  appreciably  diminished  the  class 
action  under  Rule  23  FRCP  as  the  best  vehicle  for  mass  consumer  litigation. 
The  Hart-Scott  Bill  will  rekindle  the  incentive  to  bring  antitrust  actions  in  the 
area  including  a  large  numl^er  of  consumer  purchases  involving  small  amounts. 

Section  4C  (a)(2)  gives  to  a  state  the  right  to  recover  damages  to  its  general 
economy  as  a  result  of  antitrust  violations.  This  concept  has  been  previously 
criticized  claiming  that  a  proof  of  damages  would  be  overly  vague.  I  see  these 
criticisms  as  a  confusion  of  two  separate  concepts;  (1)  The  nature  of  the  damages 
charged,  and  (2)  The  proof  of  damages.  The  fact  that  a  charge  may  be  difficult  to 
prove  should  not  deny  to  the  state  an  opportunity  to  attempt  to  prove  it  before 
the  court.  A  state  has  a  duty  to  protect  its  general  economy  and  to  assist  in  its 
growth  and  development.  When  this  development  is  damaged  because  of  viola- 
tions of  the  antitrust  laws,  right  to  recover  should  be  available  regardless  of  the 
difficulty  of  proving  such  damages.  I  would  be  less  than  candid  if  I  failed  to  point 
out  that  there  is  a  problem  with  allowing  this  type  of  recover}^  and  it  is  potentially 
serious.  Broad  interpretations  may  provide  a  virtually  limitless  extention  of 
antitrust  damage  liabilities.  Once  a  violation  has  occurred,  perhaps  totally  un- 
foreseen occurrences  may  arise  which  in  computing  damages  will  then  be  multi- 
plied by  three.  It  is  important  to  prevent  antitrust  violations  to  help  the  general 
economy  of  the  state,  but  in  the  process  we  do  not  want  to  ruin  the  state's  business 
community.  The  Congress  should  carefully  consider  all  the  potential  effects  of 
Section  4C  (a)  (2)  before  its  passage. 


672 

Another  feature  of  the  Hart-Scott  Bill  that  I  endorse  is  Section  4C  (c)  which 
allows  establishment  and  calculation  of  damages  to  be  determined  by  statistical 
or  sampling  methods  which  is  referred  to  as  fluid  recovery.  Some  people  would 
urge  that  this  concept  results  in  speculative  damages  and  is  unlawful.  I  believe 
that  under  the  fluid  recovery  concept,  the  damages  are  not  speculative  but  rather 
a  reasonable  estimate  of  the  damages  created  by  the  violation  of  the  law.  The 
Supreme  Court  has  dealt  with  this  issue.  While  a  jury  may  not  enter  a  verdict 
based  on  speculation  or  guesswork,  they  may  make  a  just  and  reasonable  estimate 
of  the  damages  based  on  relevant  data  presented  to  them.  Fluid  recovery  as  set 
forth  in  this  Bill  proposes  no  more  than  to  provide  a  reasonable  way  of  deter- 
mining and  distributing  damages  where  otherwise  legitimate  claims  would  be 
impossible  to  prove. 

One  section  of  the  BiU  that  troubles  me  is  Section  4D  which  authorizes  my 
counterpart  at  the  federal  level  to  bring  an  action  as  parens  patriae  if  the  state 
fails  to  do  so.  This  seems  to  be  an  incongruity  as  one  of  the  primary  purposes  of 
the  Bill  is  to  provide  incentive  for  the  state  to  take  action  and  relieve  our  already 
overburdened  federal  brethren.  I  feel  that  under  today's  state  of  the  law  and  the 
generally  low  profile  of  antitrust  crimes  and  the  high  cost  burden  of  maintaining 
antitrust  litigation,  these  actions  have  become  skewed  toward  national  enforce- 
ment. This  allows  many  violators  to  go  virtually  unnoticed,  particularly  when 
their  activities  are  confined  to  a  small  geographic  area  or  are  not  subject  to  a  serious 
threat  of  small  court  action. 

In  Michigan,  my  office  recently  held  a  meeting  with  local  prosecutors  and  a 
representative  from  the  Justice  Department  and  the  Federal  Trade  Commission. 
The  purpose  of  the  meeting  was  educational  in  an  attempt  to  increase  local 
enforcement,  awareness,  and  detection  of  antitrust  violations.  Even  taking  this 
approach,  deficiencies  remain  in  antitrust  enforcement.  Many  local  prosecutors 
may  be  subject  to  community  pressures  to  spend  their  time  in  other  areas  or  fre- 
quently are  lacking  the  resources  to  handle  the  investigative  or  legal  matters  of  a 
complex  antitrust  case.  In  this  environment,  the  Attorney  General  becomes  a 
most  effective  agency  to  deal  with  antitrust  problems.  In  the  interest  of  the  best 
possible  antitrust  enforcement,  it  is  important  not  to  remove  the  incentive  for  a 
state  attorney  general  to  act  in  antitrust  matters.  Therefore,  I  am  troubled  by  the 
concept  outlined  in  Section  4D  of  the  BiU. 

In  summary,  the  Hart-Scott  Antitrust  Improvements  Act  of  1975  is  needed 
and  necessary  to  adjust  to  the  new  business  world.  We  cannot  hold  the  methods 
and  enforcement  of  antitrust  laws  to  Nineteenth  Century  thinking  when  the 
business  community  is  already  making  plans  to  meet  the  Twenty-First  Century. 
It  is  a  time  for  readjustment  and  reassertion  of  the  consumer's  right  to  a  competi- 
tive marketplace  by  increasing  the  state's  enforcement  power.  Parens  pairiae  and 
other  features  of  this  Act  will  help  bring  about  the  needed  changes  and  I  urge 
its  adoption. 

Very  truly  yours, 

Frank  J.  Kelley, 

Attorney  General. 
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Louis  J  LEFKOWtrz 
Attorney  General 
State  of  New  York 


Two  World  Trade  Center 
New  York,  New  York  ioo47 


xay  2;-,  197' 


Jear  Senator  I, art : 

I  understand  that  the  proposed  parens 
patriae  amendments  to  tne  federal  Clayton  Antitrust 
Act  J  as  set  fortli  in  1'ltle  IV  of  S.  123^,  are  no".; 
under  consideration  by  the  Senate  Antitrust  and 
.ionopolies  Subcorrunittee  of  v;hlch  you  are  the 
Chairman . 

I  regret  that  I  vjill  be  unable  to  appear 
in  person  before  the  Coninlttee  and  testify  in  favor 
of  the  bill.   I  nevertheless  v:ish  to  express  my 
strong;  support  for  the  'x'itle  IV  proposals,  and  I 
ar,i  tnerefore  submitting  herev;ith  a  written  statement 
for  the  Coiiunittee's  consideration  that  I  request 
be  included  in  the  official  record. 

I  relieve  that  passage  of  the  parens 
patriae  proposals,  as  set  forth  in  S.  12C)'i,  v;ill 
proviue  a  very  important  and  much  needed  addition 
to  the  present  arsenal  of  governmental  antitrust 
enforcement  weapons. 

best  '.\ishes. 


iion.    Puilip   A.    ilart 
Chairman  Antitrust    and 

monopolies   Subcommittee 
CoiTimittee   on   the   Judiciary 
united   States   Senate 
".'.'ashlngton,    u.C.        2C510 
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Statement  of  Hon.  Louis  J.  Lefkowitz,  Attorney  General,  New  York 

/  Mr.  Chairman  and  members  of  the  committee :  I  wish  to  express  my  strong  sup- 
port for  the  parens  patriae  amendments  to  the  Clayton  Antitrust  Act  tliat  are 
proposed  in  Title  IV  of  S.  1284.  As  New  York  Attorney  General  since  1957,  I  have 
had  the  opportunity  to  observe  my  office  develop  broad  experience  in  the  field  of 
antitrust  enforcement.  The  experience  gained  during  that  period  of  time  serves 
as  the  basis  for  these  comments. 

The  proposed  bill,  as  I  understand  it,  would:  (1)  authorize  a  state  attorney 
general  to  maintain  antitrust  civil  actions  in  the  federal  courts  either  as  parens 
patriae  on  behalf  of  the  persons  residing  in  his  state  or  as  the  representative  of 
a  statewide  class  of  persons  who  have  been  damaged;  (2)  authorize  a  state 
attorney  general  to  maintain  antitrust  civil  actions  as  parens  patriae  for  dam- 
ages to  the  general  economy  of  his  state  or  any  political  subdivision  thereof ; 
(3)  confirm  the  right  of  a  .state  attorney  general  to  represent  the  political  sub- 
divisions of  his  state  in  antitrust  actions  as  a  matter  of  federal  law;  and  (4) 
authorize  a  state  attorney  general  to  recover  the  aggregate  antitrust  damages 
suffered  by  all  persons  or  political  subdivisions  for  whom  the  lawsuit  has  been 
brought,  without  first  having  to  prove  separate  individual  claims,  and  to  distrib- 
ute the  damages  on  a  pro  rata,  statistical  or  other  reasonable  basis  approved  by 
the  Court. 

I  .support  this  proposed  legislation  because  it  is  a  means  of  securing  more 
effective  enforcement  of  national  antitrust  policy.  With  the  advent  of  liberal 
class  action  rules  and  multidistrict  litigation  procedural  innovation  in  the  fed- 
eral courts,  the  antitrust  enforcement  role  of  state  attorneys  general  has  taken 
on  a  new  dimension.  A  state  attorney  general  is  no  longer  limited  to  simply 
prosecuting  and  enjoining  antitrust  violations.  He  also  has  a  positive  role  to 
play  in  actually  obtaining  compensation  for  the  victims  of  the.se  violations,  and. 
in  our  complex  society,  the  state  attorney  general  is  often  the  one  oflicial  who 
can  best  fulfill  the  need  that  exists  to  obtain  .such  compen.sation  for  both  sub- 
ordinate governmental  entities  and  individual  citizens.^ 

In  the  last  decade,  New  York  and  its  sLster  states  have  brought  .several  actions 
in  the  federal  courts  iinder  the  provisions  of  Sections  4  and  16  of  the  Clayton 
Act  to  recover  treble  damages  and  injunctive  relief  on  account  of  violations  of 
the  federal  antitrust  laws.  In  bringing  such  actions,  the  states  have  demonstrated 
that  the  so-called  "private"  enforcement  weapon  of  the  Clayton  Act  can  be 
most  effectively  utilized  by  state  public  oflScials.  A  treble  damage  action  by 
a  state  attorney  general,  on  behalf  of  subordinate  governmental  entities  and 
individual  citizens,  is  a  potent  weapon,  and  it  is  the  only  means  available  that 
appears  to  be  truly  equal  to  the  task  of  dealing  with  monopolistic  practices 
that  cause  widespread  injury.  The  real  threat  that  is  posed  thereby  to  potential 
antitrust  violators  makes  it  possible,  at  long  last,  to  deter  anticompetitive  con- 
duct which  may  affect  thousands,  or  even  millions,  of  potential  victims. 

The  active  role,  which  all  state  attorneys  general  have  played  in  federal 
treble  damage  litigation  over  the  last  ten  years,  is  a  direct  result  of  the  success 
that  was  achieved  in  the  early  1960's  in  the  electrical  equipment  antitrust  con- 
spiracy ca.ses.-  Those  ca.ses  graphically  demonstrated  the  full  potential  of  Clayton 
Act  litigation  as  a  means  by  which  local  governmental  entities  could  more  effec- 
tively deal  with  broadscale  monopolistic  practices. 

The  electrical  cases  clearly  showed,  mider  extraordinary  procedural  circum- 
stances, the  practical  benefits  that  all  governmental  entities  might  hope  to 
achieve  through  such  litigation  in  appropriate  actions.  Nevertheless,  truly  effec- 
tive enforcement,  on  behalf  of  large  classes  of  governmental  entities  and  indi- 
vidual citizen  consumers,  was  only  made  possible,  for  the  first  time,  as  a  result 
of  two  very  important  subsequent  procedural  developments :  the  1966  amend- 
ment to  Rule  23  of  the  Federal  Rules  of  Civil  Procedure  and  the  enactment  of 
the  federal  Multidistrict  Litigation  Statute.'' 

Amended  Rule  23,  the  class  action  rule,  has  greatly  facilitated  the  efforts  of 
state  attorneys  general  to  secure  redress  in  the  federal  courts  on  behalf  of  the 
subordinate  governmental  entities  in  any  state.  State  attorneys  general  have 
been  permitted  to  represent  statewide  classes  of  governmental  entities  in  several 


iSee,  e.ff..  New  York  v.  Chas.  Pfizer,  68  Civ.  S4.'i  (SDNY)  :  Wcfit  Virr/inin  v.  Cha»   Pfizer. 
n97n  '^"'^^'  '^'^^   ^^I^NY  1070)  :  aff'd,  440  F2d  107.9   (2d  Cir.),  cert,  denied,  404  U.S.  S71 

2  For  a  full  summary  of  the  factual  and  Ipjral  history  of  the  electrical  cases  litigation,  see 
lOrf^  ^^^^^^^^"^   J^Qfipment    Conspiracies    (New   York:    Federal   Legal    Publications. 

3  28'U.S.C.  §  1407. 


075 

cases.*  lu  addition,  the  Multidistrict  Litigation  Statute  has  made  it  possible 
for  several  separate  statewide  class  actions  to  be  concentrated  in  a  single 
federal  forum  at  the  same  time.  In  such  instances,  counsel  for  the  various  states 
have  been  able  to  join  in  common  cause  and  pool  their  resources.  The  ability 
of  the  states  to  join  forces  in  this  manner  has  made  it  possible  for  them  to  more 
effectively  conduct  the  often  lengthy,  voluminous,  farflung,  tedious,  and  very 
necessary,  pretrial  discovery  programs  that  are  usual  in  these  cases.  This 
opportunity  for  consolidated  and  coordinated  effort  by  the  states  has  tended 
to  e(iualize  the  respective  abilities  of  large  corporate  defendants  and  of  govern- 
mental antitrust  victims  to  carry  on  protracted,  complex,  and  expensive  legal 
proceedings. 

From  the  point  of  view  of  state  attorneys  general,  these  have  been  welcome 
and  important  developments.  The  procedural  changes  brought  about  by  Rule  23 
and  the  multidistrict  litigation  statute  have  indeed  enabled  many  states  to  achieve 
significant  recoveries  in  recent  years.  Nevertheless,  the  necessity  for  proceeding 
on  a  case  by  case  basis  has  made  it  difficult  for  states  to  effectively  exercise  all 
of  the  rights  they  claim  on  behalf  of  their  citizens  and  political  subdivisions. 

It  is  clear  that  statewide  governmental  Clayton  Act  litigation  does  have  the 
potential  for  being  a  meaningful  deterrent  to  the  broadscale  monopolistic  practices 
of  large  and  powerful  corporations.  However,  that  potential  will  never  be  fully 
achieved  until  it  is  firmly  established  that  a  state  may  recover  total  aggregate 
damages  for  all  of  the  injuries  inflicted  on  its  citizens  or  economy  by  reason  of 
an  antitrust  violation. 

Amended  Rule  23  has  been  a  step  forward  in  this  direction,  but  it  has  not 
guaranteed  the  ability  of  a  state  to  assert  this  right  in  every  case.  While  some 
courts  have  indeed  allowed  states  to  represent  classes  of  individual  citizens,^ 
others  have  not  permitted  states  to  do  so,  either  as  class  representative "  or  as 
Ijarcns  patriae."  Furthermore,  the  Supreme  Court,  in  the  case  of  Hawaii  v.  Stan- 
dard Oil  Company  of  California,^  denied  the  right  of  a  state  to  recover  antitrust 
damages  for  injuries  to  its  general  economy.  Following  upon  that  opinion,  the 
Xinth  Circuit  Court  of  Appeals  has  also  denied  the  right  of  a  state  to  recover 
antitrust  damages  for  any  injuries  not  related  to  commercial  ventures  or 
enterprises.^ 

In  addition  to  these  setbacks,  Amended  Rule  23  has  itself  been  under  attack 
on  many  legal  fronts.  Some  courts  have  consciously  sought  to  limit  the  scope  of 
the  Rule.  In  my  opinion,  they  have  done  so,  in  some  cases,  due  to  a  failure  to 
perceive  the  proper  relationship  of  the  class  action  procedure  to  the  substantive 
issues/"  and  in  other  cases  out  of  fear  that  a  "too  liberal"  interi^retation  of  the 
rule  would  result  in  serious  manageability  problems  and  an  overburdening  of  the 
federal  judiciary." 

Moreover,  the  members  of  the  antitrust  defense  bar  have  also  been  very  active, 
both  in  and  out  of  the  courtroom,  in  their  efforts  to  emasculate  the  truly  repre- 
sentative character  and  function  of  the  class  action  procedure.^"  Their  efforts 
have  been  aimed  at  convincing  both  bench  and  bar  alike  that  actions  on  behalf 
of  large  classes  are  always  inherently  unmanageable.  They  continually  assert 
that  proof  of  liability  in  such  cases  is  impossible  without  first  obtaining  detailed 
transactional  evidence  from  each  and  every  one  of  hundreds,  or  thousands,  or 
even  millions,  of  potential  class  members.  Because  such  a  task,  in  their  view, 
would  be  overwhelmingly  unmanageable,  they  argue  that  a  large  consumer-type 
class  action  can  never  be  properly  maintained.  Although  the  federal  rules  of  civil 


*  See,  e.g..  In  re  AmpicilUn  Antitrust  Litigation.  555  F.R.D.  269  (D.D.C.  1972)  ;  Con- 
necticut V.  General  Motors  Corporation,  et  at,  71  0  .380,  M.D.L.  Docket  No.  65  (X.D.  111.. 
.Tan.  10.  1972)  (unreported  derision)  :  Philadelphia  v  American  Oil  Co.,  et  al.,  5.3  F.R.D.  45 
(D.N..T.  1971);  In  re  Coordinated  Pretrial  Proceedings  In  Antihiotic  Antitrust  Actions, 
.333  F.  Supp.  267  (SDNY  1971)  ;  Illinois  v.  Harper  d-  Row  Puhlishera,  Inc.,  et  al..  301  F. 
Supp.  484  (X.D.  111.  1969). 

5  See,  eg..  In  re  Coordinated  Pretrial  Proceedings  In  Antibiotic  Antitrust  Actions,  333 
F.  Supp.  278  (S.D.N.Y.  1971)  ;  In  re  Ainpicillin  Antitrust  Litigation,  555  F.R.D.  269 
(D.D.C.  1972). 

8  See,  e.g.,  Philadelphia  v.  American  Oil  Co.,  53  F.R.D.  45  (D.N..T.  1971). 

"See.  e.g.,  California  v.  Frito-Lay,  Inc.,  474  F.2d  774  (9th  Cir.),  cert,  denied,  93  S.  Ct. 
2291   (1973). 

8  405  U.S.  251  (1972). 

o/n  re  Multidistrict  Vehicle  Air  Pollution,  M.D.L.  No.  31,  481  F.2d  122  (9th  Cir.  1973). 

"  See,  e.g..  City  and  County  of  Denver  v.  American  Oil  Co..  53  F.R.D.  620  (D.  Colo.  1971). 

"See  Eisen  v.  Carlisle  rf  Jarquclin  (Eisen  III,  479  F.2d  1005  (2d  Cir.),  vacated  and 
remanded,  —  U.S.  — ,  94  S.  Ct.  2140  (1974). 

^  See,  e.g.,  American  College  of  Trial  Lawyers.  Report  and  Recommendations  of  tlie  Spe- 
cial Committee  on  Rule  23  of  the  Federal  Rules  of  Civil  Procedure  (1972)  ;  see  also  Handler, 
The  Shift  From  Substantive  to  Procedural  Innovations  in  Antitrust  Suits — The  23rd 
Annual  Antitrust  Review,  71  Colum.  L.  Rev.  1  (1971). 
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procedure  presently  provide  all  of  the  powers  that  are  necessary  to  effectively 
and  eflSciently  manage  such  cases,"  the  arguments  of  the  defense  bar  have 
received  serious  consideration  in  a  number  of  court  decisions." 

In  view  of  these  circumstances,  it  now  appears  that  state  attorneys  general 
can  better  attain  their  major  Clayton  Act  litigation  objectives  through  the  legis- 
lative process.  I  therefore  support  the  parens  patriae  amendments  proposed  in 
S.  1284.  If  Clayton  Act  litigation  is  to  properly  fulfill  its  function  and  be  an 
effective  supplement  to  United  States  Government  antitrust  enforcement  efforts, 
it  is  essential  that  this  bill  be  enacted  into  law. 

With  respect  to  the  Bill's  specific  provisions,  I  offer  the  following  comments 
for  your  consideration : 

Paragraph  (a)  (1)  of  proposed  new  Section  4C  would  authorize  a  state  attorney 
general  to  act  as  parens  patriae  on  behalf  of  persons  residing  in  his  state  "with 
respect  to  damages  personally  sustained  by  such  persons."  Alternatively,  this 
section  would  also  permit  the  state  attorney  general  to  represent  a  "class  or 
classes  consisting  of  persons  residing  in  that  State,  who  have  been  damaged." 
These  alternative  provisions  are  important  because  they  appear  to  confirm  the 
right  of  the  state  attorney  general  to  act  in  a  representative  capacity  under  all 
circumstances,  without  regard  to  purely  technical  requirements.  This  means  that, 
even  when  a  state  is  not  similarly  situated  with  those  whom  it  would  represent 
(as  would  be  required  for  the  maintenance  of  a  proper  class  action  under  Rule 
23),  the  state  attorney  general  may  still  seek  redress  on  behalf  of  the  injured 
parties.  This  is  particularly  important  in  cases  where  the  injury  suffered  by 
individual  citizens  may  have  been  small  and  there  is  no  other  champion  who  can 
adequately  protect  their  interests. 

The  provisions  of  proposed  new  Section  4C(c)  (1)  concerning  the  recovery  of 
aggregate  damages  are  extremely  important.  As  previously  noted,  the  real  de- 
terrent threat  of  state  governmental  treble  damage  antitrust  litigation  lies  in 
being  able  to  recover  the  total  damages  suffered  by  the  whole  class  of  govern- 
mental entities  and  by  the  whole  citizenry  during  the  entire  period  of  an  anti- 
trust conspiracy.  It  is  obvious,  however,  that  not  every  governmental  agency, 
political  subdivision,  or  individual  citizen,  is  going  to  be  able  to  produce  detailed 
proof  of  damages  inflicted  over  a  two,  three,  or  perhaps  even  a  ten  year  period. 
When  proof  of  damages  is  limited  solely  to  the  claims  of  those  citizens  or  po- 
litical subdivisions  that  are  actually  able  to  produce  first-hand  evidence  of  their 
damage,  then  the  total  amount  of  adjudged  liability  may  not  adequately  reflect 
the  total  injury  that  has  been  inflicted.  In  this  situation,  potential  violators  may 
determine  that  the  deterrent  effect  of  treble  damage  litigation  is  not  great  enough 
to  prevent  future  recurrent  violations,  and  they  may  actually  retain  the  greater 
part  of  their  unlawful  gains. 

In  this  respect,  it  is  important  to  remember  that  antitrust  violators  have 
actually  extracted  money  from  their  victims  in  an  unlawful  manner.  They  should 
not  be  permitted  to  retain  the  bulk  of  their  illegal  gains  simply  because  indi- 
viduals are  imable  to  come  forward  with  complete  damage  information. 

This  does  not  mean  that  the  states  are  necessarily  going  to  reap  any  "windfall" 
recoveries.  The  underlying  violation  will  still  have  to  be  proven  in  every  case. 
The  provision  merely  insures  that  adjudged  antitrust  violators  will  not  retain  the 
profits  of  their  unlawful  conspiracies. 

Paragraph  (a)  (2)  of  proposed  new  Section  4C,  which  permits  recovery  with 
respect  to  damages  to  the  general  economy  of  the  state  or  a  political  subdivision 
thereof,  is  also  important.  Such  a  provision  is  important  in  my  opinion  because 
it  should  enable  a  state  to  recover  antitrust  damages  for  injuries  that  are  not 
related  solely  to  commercial  ventures  or  enterprises.  In  the  modern  world,  the 
sophisticated  monopolistic  practices  of  giant  corporations  often  produce  severe 
injurious  effects  that  are  not  necessarily  inflicted  upon  their  victims  in  the 
course  of  direct  commercial  dealings  with  the  conspirators.  Such  forms  of  injury, 
while  clearly  traceable  to  anticompetitive  conduct,  have  not  been  viewed  by  the 
courts  as  the  kind  of  injury  that  the  antitrust  laws  were  intended  to  protect.^ 


^3  Sf-e  Patrick  &  Cherner,  Rule  23  and  the  Class  Action  for  Damapes:  A  Repli/  to  the 
Report  of  the  American  College  of  Trial  Laicyers,  28  Business  Lawver  1007  (1073)  :  Shapiro, 
Procemtino  the  Consumer's  Claim.  41  ABA  Antitrust  Law  .Tournal  257  (1072)  ;  Weinstein. 
Some  Reflections  on  the  "Ahusiveness"  of  Class  Actions,  58  F.R.D.  200  (1072). 

^*  S«'e.  e.g.,  Eisen  v.  Carlisle  <f-  Jacquelin  (Eisen  III),  supra  n.  11;  Boshes  v.  General 
Motors  Corporation,  17  F.R.  Serv.  2d  296  (N.D.  III.  Mav  3.  1973). 

^See,  e.g.,  In  re  Multidistrict  Vehicle  Air  Pollution,  M.D.L.  No.  31,  481  F.2(i  122  (9th 
Cir.  1973)  and  In  re  Multidistrict  Vehicle  Air  Pollution,  M.D.L.  No.  31,  1973-2  Trade  Cases 
1174,819  (CD.  Cal.  1973). 
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There  is  a  need,  therefore,  to  insure  that  every  injury  which  results  from,  an 
antitrust  violation  can  indooci  be  compensated.  In  my  view.  Section  4C.  a()(2) 
will  make  that  ix)ssible. 

With  respect  to  the  provisions  of  proposed  New  Sections  4D  and  4E,  I  will 
just  say  that  I  welcome  the  chance  for  increased  coordination  of  state  antitrust 
enforcement  efforts  with  those  of  the  federal  government.  Such  coordination, 
coupled  with  the  provisions  for  parens  patriae  representation  and  recovery  of 
aggregate  damages,  will  make  nationwide  governmental  multi-class  lawsuits  a 
truly  formidable  weapon  in  the  arsenal  of  antitrust  enforcement  and  will  re- 
affirm the  basic  commitment  of  this  nation  to  the  preservation  of  competition 
and  the  free  enterprise  system. 


Statement  of  Julius  C.  Michaelson,  Attoeney  General  of  the  State  of 
Rhode  Island  and  Providence  Plantations 

On  behalf  of  the  Department  of  Attorney  General  of  the  State  of  Rhode  Island, 
I  would  like  to  heartily  endorse  S12S4,  the  Antitrust  Improvements  Act  of  1975. 

As  one  of  the  seven  states  in  the  nation  with  no  antitrust  statute,  I  cannot 
overemphasize  the  importance  of  Title  4  of  the  Antitrust  Improvements  Act  which 
broadens  the  authority  of  state  attorneys  general  to  sue  under  federal  antitrust 
law  on  behalf  of  the  consumers  of  their  states. 

When  I  was  elected  Attorney  General  of  Rhode  Island  in  the  fall  of  1974,  the 
No.  1  issue  in  my  campaign  was  whether  or  not  the  Attorney  General  was  going 
to  be  an  advocate  for  the  people.  To  be  an  effective  advocate  for  the  people  and  to 
make  the  mandate  that  I  received  in  1974  a  reality,  it  is  important  that  we  have 
federal  antitrust  laws  which  allow  for  state  enforcement  on  behalf  of  consumers. 

Moreover,  since  it  has  not  always  been  the  case  that  state  attorneys  general 
have  been  sympathetic  to  the  concerns  of  the  consumer,  I  would  also  endorse  the 
provision  which  allows  the  United  States  Attorney  General  to  sue  on  behalf  of 
the  consumers  of  a  state  if  the  state  Attorney  General  fails  or  declines  to  bring 
such  an  action  within  a  reasonable  period  of  time. 

Antitrust  enforcement  has  been  too  long  a  neglected  stepchild  of  state  and 
federal  enforcement  efforts.  We  need  to  give  as  equal  attention  to  white  collar 
crime  as  we  do  to  street  crime ;  and  I  commend  Senator  Hart  and  Senator  Scott 
for  their  initiative  with  this  legislation. 
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WARREN     SPANNAUS 

ATTORNEY     GENERAL 


OFFICE    OF    THE    ATTORNEY   GENERAL 

^tati'  uf  JUhme&atn 

ST.   PAUL   S5I5S 

May    27,    197  5 
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The  Honorable  Philip  A,  Hart 

United  States  Senator 

Chairman,  Senate  Judicial  Antitrust  Subcommittee 

Suite  253 

Russell  Senate  Office  Building 

Washington,  D.  C.  20510 


Re:   Title  IV  of  the  Hart-Scott  Antitrust  Improvements 
Act  of  1975  (S.  1284) 


Dear  Senator  Hart: 

I  heartily  support  Title  IV  of  S.  1284,  which  would 
authorize  state  attorneys  general  to  commence  antitrust  actions 
under  Section  4  of  the  Clayton  Act  to  recover  money  damages 
on  behalf  of  classes  of  consumers. 

The  provisions  of  Title  IV  —  often  referred  to  as  the 
parens  patriae  provisions  --  would  surely  enhance  treble 
damage  actions  as  a  means  of  enforcing  our  antitrust  laws. 

I  therefore  urge  the  prompt  enactment  of  this  important 
legislation. 


Very  truly  yours. 


WARREN  SPANNAUS 
Attorney  General 


WS:cl 
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JIM    GUV   TUCKER 
ATTORNEY    GENERAL 


State  of  Arkansas 
office  of  the  attorney  general 

JUSTICE   BUILDING,  LITTLE   ROCK 


May  20,  1975 


The  Honorable  Philip  A.  Hart 

United  States  Senator  >'  .^  .  ' 

Russell  Senate  Office  Building  ^' 

Washington,  D.  C.   20510 

Re:   In  Support  of  the  Policies 
Enunciated  in  Title  A  of 
S.  128'» 

Dear  Senator  Hart: 

Arkansas  is  one  of  those  states  in  the  United  States  which  has  a 
constitutional  prohibition  against  monopolies  (Article  II,  Section 
19,  Constitution  of  Arkansas).   Although  the  Arkansas  General 
Assembly  has  provided  by  statute  for  the  protection  of  its  citizens 
from  antitrust  violations,  I  am  convinced  that  this  bill  will  allow 
our  office  to  more  fully  and  fairly  represent  the  interests  of 
Arkansas  and  its  citizens  in  antitrust  litigation. 

It  is  my  sincere  hope  that  you  and  your  Committee  will  be  able  to 
complete  work  on  this  Bill  and  recommend  it  to  the  floor  for 
favorable  consideration  in  the  near  future. 


JGT:mis 
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TONEY  ANAYA 

ATTORNEY    GENERAL 


STATE    OF    NEW    MEXICO  y  ^,    ^'^X^ 

miue  of  tiie  ^tt^rtt^^  (Sm^ral  /  -^-^'^ 

DEPARTMENT    OF   JUSTICE  I 

P.  O    BOX   SZA6 


May  29,  1975 


Honorable  Philip  A.  Hart 
United  States  Senate 
Chairman,  Subcommittee  on 

Antitrust  and  Monopoly 
Washington,  D.C.   20510 

Re:   S.  1284,  Hart-Scott  Antitrust  Improvements 
Act  of  1975. 

Dear  Senator  Hart: 

I  wish  to  thank  your  Subcommittee  for  the  oppor- 
tunity to  comment  on  S.  1284,  and,  in  particular. 
Title  rv  of  that  bill. 

The  illegal  and  undesirable  restriction  of 
free  trade  and  competition  is  a  real  and  threatening 
practice  in  New  Mexico.   In  fact,  it  may  be  said  in 
all  candor  that  its  tip  is  only  beginning  to  become 
apparent  to  interested  law  enforcement  agencies. 
Perhaps  the  primary  reasons  it  has  not  surfaced  in 
the  past  are  not  only  due  to  the  lack  of  recognition 
by  law  enforcement  officials  but  also  due  to  the 
paucity  of  the  substance  of  our  State's  smtitrust 
laws.   Because  of  this  second  reason,  I  must  voice 
my  support  for  the  passage  of  S.  1284. 

S.  1284  is  needed  as  an  effective  antitrust  tool 
by  th-i  s  office  since,  unless  specifically  provided  by 
statute,  its  common  law  powers  are  often  limited  by 
our  courts.   Although  the  New  Mexico  antitrust  laws 
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Hon.  Philip  A.  Hart 

May  29,  1975 


offer  the  consumer  some  protection,  their  scope,  their 
remedies,  and  their  penalty  provision  are  limited  and, 
in  my  view,  inadequate  to  meet  the  exigencies  of  our 
present  economy.   With  the  increase  in  effectiveness 
which  S.  1284  offers,  I  believe  that  it  would  be  a 
welcome  and  potentially  productive  addition  to  the 
antitrust  arsenal  of  my  office. 

In  particular,  I  welcome  the  addition  of  "natural 
persons"  within  the  scope  of  the  Antitrust  Civil  Pro- 
cess Act,  and  the  inclusion  of  State  Attorneys  General 
as  "parens  patriae"  authorities  under  Title  IV.   This 
latter  inclusion  should  provide  us  with  the  desired, 
additional  means  for  detering  and  remedying  unlawful 
competition. 

Sincerely, 


TONEY  ANMA 
Attorney  General 

CC:   Senator  Joseph  M.  Montoya 
United  States  Senate 
Senate  Office  Bldg. 
Washington,  D.C.   20510 

Senator  Pete  Dominici 
United  States  Senate 
Senate  Office  Bldg. 
Washington,  D.C.   20510 

Mr.  Anthony  C.  Jospeh 
Deputy  Attorney  General 
Office  of  the  Attorney  General 
ITO  West  A.  Street,  Suite  600 
San  Diego,  California  92101 

Mr.  Ben  A.  Rich 

Antitrust  Coordination 

National  Assoc,  of  Attorneys  General 

Cbmmittee  on  the  office  of  Attorney  General 

1516  Glenwood  Avenue 

Raleigh,  North  Carolina  27608 
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The  Commonwealth  of  Massachusetts 

DEPARTMENT  OF  THE  ATTORNEY  GENERAL 

STATE    HOUSE  •  BOSTON   02I33 


rRANCie     X.     aELLOTTI 
ATTORNCY    aCNERAL 


June  19,  1975 


The  Honorable  Philip  A.  Hart 
Chairman,  Subcommittee  on  Antitrust 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C. 

Dear  Senator  Hart: 


I  am  writing  to  express  my  strong  support  for  Title  IV 
of  S.  1284,  the  "Antitrust  Improvement  Act  of  1975",  and  to 
ask  the  Committee  to  consider  drafting  an  amendment  to  permit 
state  attorneys  general  to  obtain  divestiture  remedies. 

This  legislation  would  substantially  aid  effective  antitrust 
enforcement  by  granting  wider  authority  to  the  state  to  initiate 
antitrust  actions.   At  the  present  time,  as  the  Committee  is 
aware  two  judicial  decisions  bar  state  attorneys  general  from 
bringing  parens  patriae  suits.   Hawaii  v.  Standard  Oil  Co.  405 
U.S.  251  (iy/1)  and  California  v.  Frito  Lay  472  F.  2d  774  (9th 
Cir.  1973) ;  cert,  denied,  412  U.S.  908.   As  a  result  of  these 
decisions,  our  ability  to  fully  protect  the  citizens  of  Massachusetts 
from  anticompetitive  practices  has  been  impaired. 

The  legislation  is  needed  for  several  very  sound  reasons. 
First,  consumers  who  are  victimized  by  anticompetitive  practices 
are  ill  equipped  as  a  practical  matter  to  initiate  or  conduct 
expensive,  broadscale  antitrust  litigation.   We  in  Massachusetts 
are  particulary  sensitive  to  the  high  cost  of  food  in  our  grocery 
markets.   Where  these  prices  are  the  result  of  collusive  activity, 
we  believe  the  state  should  serve  as  the  vehicle  for  recovering 
any  illegal  overcharges.   While  the  damage  to  each  individual 
consumer  may  be  small,  the  aggregate  damages  to  the  citizens 
of  the  Commonwealth  may  run  into  the  thousands  or  millions  of 
dollars.   Title  IV  gives  us  that  authority. 
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The  Honorable  Philip  A.  Hart 
June  5,  1975 
Page  2 

Second,  the  government's  role  in  antitrust  enforcement, 
particularly  at  the  Federal  Trade  Commission,  has  increasingly 
been  concentrated  on  several  major  cases.   It  is  my  understanding 
that  approximately  twenty  percent  of  the  Bureau  of  Competition's 
budget  is  devoted  to  the  Exxon  case  alone. 

At  the  present  time,  serious  questions  exist  whether  a  state 
attorney  general  may  seek  a  divestiture  remedy  in  federal  court. 
See  International  Telephone  and  Telegraph  Corp.  V.  General  Telephone 
&  Electronics  Corp.  and  Hawaiian  Telephone  Co.  Trade  Reg.  Report 
1160,291  (9th  Cir.,  April  25,  1975).   Since  we  believe  the  ultimate 
goal  of  antitrust  enforcement  is  the  promotion  or  restoration  of 
competition,  state  attorneys  general  should  expressly  be  granted 
this  authority. 

Regional  and  local  mergers  and  acquisitions  as  well  as 
monopolies  are  important  subjects  for  state  attorneys  general 
scrutiny.   In  at  least  one  instance,  our  litigation  plans  are 
in  flux  because  we  are  uncertain  whether  the  federal  courts  would 
be  receptive  to  granting  a  divestiture  order.   Basically,  the 
contemplated  litigation  involves  a  structural  rather  than  a 
behavioral  problem  which  cannot  be  adequately  remedied  by  treble 
damage  relief  alone.   Consequently,  we  believe  it  would  be  highly 
desirable  to  incorporate  language  into  the  legislation  expressly 
granting  state  attorneys  general  the  power  to  seek  divestitures. 
Of  course,  defendants  would  be  amply  protected  in  such  proceedings 
by  the  courts.   Additionally,  if  the  Antitrust  Division  of  the 
Department  of  Justice  desires  to  submit  its  views,  it  could  easily 
intervene  in  the  litigation  or  participate  as  an  amicus  curiae. 

Treble  damage  actions  serve  an  important  function  in  deterring 
would  be  antitrust  violators.   But,  treble  damage  actions,  in 
themselves,  cannot  restore  competition  to  the  marketplace.   In 
this  sense,  broader  authority  is  needed,  if  the  states  are  to 
truly  assume  a  more  active  role  in  antitrust  enforcement. 

In  conclusion,  I  respectfully  urge  that  the  Senate  Judiciary 
Subcommittee  favorably  report  Title  IV  of  S.  1284  incorporating 
the  foregoing  suggestions. 
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May    22,    1975 


Honorable  Philip  A.  Hart 
Chairman,  Antitrust  Subcommittee 
Senate  Judiciary  Committee 
United  States  Senate 
Washington,  D.  C.  20510 

Re:   S.1284,  Title  IV  -  Parens  Patriae  Legislation 

Dear  Senator  Hart: 

I  would  like  to  express  my  support  for  Title  IV  of  S.1284, 
which,  if  enacted,  will  give  the  states  the  authority  to  bring 
antitrust  damage  actions  on  behalf  of  their  citizens.   I  be- 
lieve that  the  bill  in  its  present  form  is  much  improved  over 
the  proposal  as  it  was  introduced  in  the  House  last  year  as 
H.R.  12528  and  this  year  as  H.R.  38. 

Four  major  chan'jes  appear  in  this  bill,  each  designed  to 
eliminate  a  substantial  objection  to  the  House  bill  from  the 
standpoint  of  state  attorneys  general.   First,  the  addition  of 
Section  4C(a)(3)  adds  political  subdivisions  to  the  groups  of 
people  on  whose  behalf  the  state  attorney  general  may  sue. 
The  right  of  the  state  to  sue  on  behalf  of  its  subdivisions  has 
generally  been  upheld,  but  a  recent  decision  casts  doubt  on  that 
power.   Illinois  v.  Ampress  Brick  Company,  712  ATRR  A-15  (E.D. 
111.  4/28/75) .   It  will  be  useful  if  this  controversy  can  be 
resolved  through  this  legislation. 

The  second  major  change  is  the  addition  of  Subsection  4C 
(b) ,  which  requires  publication  of  notice  and  allows  people  in 
various  states  the  right  to  "opt  out"  of  litigation.   This 
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eliminates  one  of  the  major  objections  to  the  bill,  particu- 
larly as  it  applies  to  potential  antitrust  suits  involving 
businesses  as  well  as  consumer  groups. 

A  third  major  improvement  in  the  bill  is  the  allowance  to 
state  attorneys  general  of  attorneys'  fees  in  Section  4C(c) (2). 
Many  states,  including  Missouri,  have  inadequately  funded 
Attorney  General's  offices,  and  the  maintenance  of  one  or  more 
major  antitrust  suits  can  be  a  substantial  drain  on  the  office's 
resources.   By  the  allowance  of  attorneys'  fees,  this  litiga- 
tion can  become  self  supporting,  and  the  states  will  be  able  to 
conduct  much  more  of  it. 

The  final  major  improvement  in  this  bill  over  H.R.  38  is 
the  change  in  Section  4D(b)  which  now  permits  but  does  not  re- 
quire the  United  States  Attorney  General  to  bring  suits  if  the 
state  attorney  general  fails  to.   This  is  a  step  in  the  right 
direction,  since  requiring  these  suits  would  have  been  both  an 
infringement  on  the  power  of  the  states  and  an  unwise  burden  on 
the  United  States  Department  of  Justice. 

My  support  for  your  bill  as  it  was  introduced  is  tempered 
by  the  presence  of  two  provisions  which  I  believe  are  of  dubious 
merit.   The  first  of  these  grants  the  power,  under  Section  4C (a) 

2)    to  sue  "with  respect  to  damages  to  the  general  economy  of 
that  State.  ..."   As  I  expressed  in  my  letter  to  Chairman 
Rodino  last  summer,  commenting  on  H.R.  12528,  "to  paraphrase 
Shakespeare,  this  bill  would  allow  Richard  III  to  sue  a  con- 
spiracy of  horse  sellers  for  the  loss  of  a  kingdom,  trebled. 
The  section  places  a  tremendous  and  unforeseeable  burden  on 
antitrust  violators  which  would,  if  enforced  literally,  simply 
bankrupt  all  but  the  wealthiest  corporations.   Considering 
that  most  suits  are  already  settled  for  much  less  than  the 
three  times  direct  damages  presently  allowed,  I  believe  this 
section  represents  an  unnecessary  and  unwarranted  extension  of 
antitrust  law  principles." 

The  other  major  problem  with  the  bill  is  Section  4D.   The 
weakness  in  this  section  is  that  the  Attorney  General  of  the 
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United  States  is  not  required  to  provide  the  states  with  either 
particulars  of  the  suit  or  the  evidence  on  which  he  relies.   In- 
deed, in  cases  involving  a  criminal  prosecution,  he  may  not  be 
able  to  provide  very  much  information  to  the  states.   Nonethe- 
less, under  Section  4D,  the  state  attorney  general  is  required 
to  decide  within  ninety  days  if  he  wishes  to  bring  a  suit  on  be- 
half of  the  citizens  of  his  state.   This  section  should  be 
changed  in  several  ways.   First,  the  Attorney  General  of  the 
United  States  should  be  required  to  provide  more  complete  infor- 
mation to  the  states  to  enable  them  to  decide  whether  to  bring  a 
suit.   Second,  the  bill  should  clearly  state  that  the  ninety-day 
deadline  spoken  of  in  Section  4D(b)  is  not  a  statute  of  limita- 
tions with  respect  to  actions  brought  by  the  state  attorney  gen- 
eral under  Section  4C.   Third,  Section  4D(b)  should  be  changed 
to  correspond  to  Section  4C(a) (1);  as  the  bill  now  reads,  the 
Attorney  General  of  the  United  States  is  not  authorized  to  bring 
an  action  with  respect  to  damages  to  the  general  economy  or  on 
behalf  of  political  subdivisions  of  the  states. 

Once  again,  however,  I  would  like  to  reassert  my  support 
for  the  basic  thrust  of  this  legislation,  and  I  hope  it  receives 
favorable  consideration  both  by  your  Subcommittee  and  by  the 
entire  Congress. 

Very  truly  yours. 


JOHN  C.  DANFORTH 
Attorney  General 
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The  City  of  New  York, 
Department  of  Consumer  Affairs, 

New  York,  N.Y.,  June  10,  UJlf). 
Senator  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  Thank  you  for  your  letter  of  May  2  requesting  my 
comments  on  the  proposed  "Antitrust  Improvements  Act  of  1975." 

I  have  reviewed  the  bill  and  would  like  to  add  my  support.  It  is  by  now 
universally  accepted  that  market  concentrations  contribute  to  higher  prices. 
Therefore,  laws  that  would  encourage  price  competition  should  be  supported  by 
everyone  concerned  with  high  prices.  This  holds  true  of  the  consumer  goods  and 
services  market  which  is  characterized  by  sectors  of  varying  competitiveness.  I 
feel  that  legislation  to  strengthen  anti-trust  laws  and  their  enforcement  are 
especially  needed  during  this  gloomy  period  of  our  economic  history.  Under  the 
pressure  of  higher  costs  to  business  and  falling  sales  we  can  expect  that  larger, 
healthier  companies  will  be  acquiring  smaller  companies  and  that  mergers  will 
increase. 

Specifically,  I  strongly  support  the  explicit  creation  of  enforcement  powers 
for  State  Attorney  Generals  for  the  benefit  of  the  consumers  of  each  State  and 
the  pre-merger  disclosures  requirement  of  this  bill.  These  provisions  should  allow 
for  more  actions  to  be  brought  and  for  more  timely  legal  intervention  into  trans- 
actions that  violate  the  law.  As  we  have  found  in  the  licensing  area,  required 
disclosure  to  the  proper  agency  of  prospective  transfers  and  acquisitions  is  an 
effective  enforcement  tool  and  certainly  superior  to  after-the-fact  policing. 

I  would  urge  serious  consideration,  however,  to  extending  the  explicit  power 
to  sue  under  15  USCA  §  4  to  local  agencies  charged  with  protecting  consumers 
from  unfair  trade  practices.  I  can  think  of  no  reason  why  local  agencies,  in  addi- 
tion to  federal  and  state  agencies  as  well  as  private  citizens,  should  not  be  given 
such  authorization  to  sue  in  this  area.  The  same  considerations  that  lead  to  ex- 
tending the  power  to  sue  to  State  Attorneys  General  and  private  citizens  apply  to 
local  agencies:  protection  of  the  i)ublic  from  unlawful  restraints  of  trade. 

I  would  also  like  to  commend  the  bill's  provision  authorizing  suit  against 
individuals  as  well  as  businesses.  As  I  am  sure  you  are  aware,  the  process  of 
"piercing  the  corporate  veil"  to  get  behind  a  business  is  a  difficult  process.  It  has 
been  our  experience  that  often  an  individual  or  group  of  individuals  are  the  guid- 
ing force  behind  many  businesses  with  separate  corporate  identities.  Individual 
liability  and  responsibility  under  these  laws  is  therefore  an  excellent  and  necessary 
amendment. 

While  the  bill  as  drafted  is  certainly  laudatory,  I  would  like  to  make  a  few 
suggestions  for  additions  to  this  bill.  Title  II,  which  provides  for  civil  investigatory 
procedures  should  contain  provisions  for  access  to  materials  produced  for  the 
Federal  Trade  Commission  staff.  It  is  my  understanding  that  mutual  access 
between  the  Department  of  Justice  and  the  FTC  is  currently  the  policy  of  both 
agencies.  I  feel  that  explicit  authorization  is  desirable  here  in  light  of  concurrent 
jurisdiction  to  avoid  duplicative  effort. 

I  would  also  suggest  that  the  remedies  for  anti-trust  violations  following  a 
Section  7  proceeding  should  not  be  limited  to  divestiture.  Relief  upon  a  finding  of 
anti-trust  violations  should  be  permitted  to  vary  upon  the  particular  case  and 
would  better  be  left  to  the  judgment  of  the  enforcement  agency  or  court. 

For  the  sake  of  uniformity,  I  feel  that  Section  7  of  the  Clayton  Act  should  be 
amended  to  apply  to  anticompetitive  mergers  between  persons,  partnerships,  and 
corporations  to  parallel  the  changes  made  in  Section  5  of  that  Act. 

I  would  like  to  take  this  opportunitj'  to  comment  on  a  related  bill,  Senate  642, 
amending  the  Federal  Trade  Commission  Act,  as  it  relates  to  effective  enforce- 
ment in  the  anti-trust  and  other  areas.  This  bill  would,  inter  alia,  allow  regional 
FTC  Staff  to  file  complaints,  rather  than  obtain  authorization  from  Washington. 
Equally  important,  this  bill  would  allow  State  Attorneys  General  to  seek  in- 
junctive relief  under  federal  laws  in  State  courts.  We  support  the  concept  of 
broadened  authorization  of  local  law  enforcement  officials  in  the  consumer  pro- 
tection field,  and  would  strongly  urge  that  it  be  extended  to  municipal  officials  as 
well.  There  is  no  reason  why  authority  to  sue  under  FTC  regulations  nuist  rest 
only  with  the  FTC,  given  that  the  area  of  consumer  protection,  while  a  national 
concern,  touches  all  levels. 

Thank  3'ou  for  affording  me  this  opportunity  to  comment  on  these  important 
bills. 

Very  truly  yours, 

Elinor  Guggenheimer. 
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Harvard  Law  School, 
Cambridge,  Mass.,  July  10,  1975. 
Hon.  Philip  A.  Hart 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  Having  been  out  of  my  office  since  June  12,  your  letters 
of  June  13  and  July  2  concerning  Title  IV,  of  S.  1284  have  just  been  called  to  my 
attention.  Since  I  understand  that  time  is  of  the  essence,  I  am  taking  the  liberty 
of  replying  promptly  and  in  relatively  abbreviated  form.  However,  I  have  had 
an  opportunity  to  study  the  redraft  of  the  Title  prepared  by  the  Committee 
staff  and  I  have  read  a  number  of  the  statements  presented  to  the  Committee, 
including  those  of  Professor  Rose,  and  Messrs.  Handler,  Shapiro,  Riehm,  Wilson, 
and  Godown. 

My  comments  are  limited  to  the  question  of  the  constitutionality  of  the  pro- 
vision for  giving  notice  in  parens  patriae  suits  l^rought  by  states  and  the  aggre- 
gate damages  procedure  that  would  be  established  by  the  enactment  of  S.  1284. 
Please  understand  that  I  am  neither  an  economist  nor  a  specialist  in  antitrust 
law  so  that  my  comments  are  limited  in  scope  to  the  matters  indicated  and  do 
not  reflect  an  enlightened  judgment  concerning  the  economic  effect  or  wisdom 
of  the  substance  of  these  proposals. 

It  should  be  stated  at  the  outset  that  the  questions  as  to  the  constitutionality 
of  the  notice  by  publication  provision  and  the  implications — particularly  on  the 
jury  trial  right — of  aggregate  damage  awards,  which  may  be  based  on  sample 
or  statistical  evidence,  are  extremely  difficult.  I  think  both  matters  must  be  viewed 
as  somewhat  "in  doubt"  and  therefore  S.  1284  certainly  is  likely  to  be  subjected 
to  constitutional  attack.  Personally,  I  think,  that  the  proposed  legislation,  espe- 
cially as  revised  by  the  Committee  staff,  should  survive  any  such  attack. 

As  to  the  question  of  notice  by  publication,  it  is  very  important  to  understand 
that  the  doctrine  of  MuUane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S. 
306  (1950),  is  completely  unaffected  by  the  Supreme  Court's  recent  decision 
in  Eisen  v.  Carlisle  &  Jacquelin,  417  U.S.  156  (1974).  The  latter  decision  was 
based  entirely  on  the  construction  of  the  special  language  in  Federal  Rule  23(c)  (2) 
regarding  giving  individual  notice  to  reasonably  identifiable  members  of  Rule 
23(b)(3)  classes.  The  holding  therefore  is  a  very  Hmited  one  and  cannot  be  said 
to  raise  the  constitutional  notice  standard  higher  than  that  set  out  in  Mullanc. 

MuUane  itself  stands  for  the  proposition  that  "notice  reasonably  calculated, 
under  all  the  circumstances  to  apprise  interested  parties"  should  be  used.  A  careful 
reading  of  the  facts  of  that  case  suggests  that  many  of  the  contingent  beneficiaries 
of  the  trust  fund  involved  in  the  litigation  were  identifiable  and  locatable,  but  the 
Supreme  Court  declined  to  direct  personal  service  to  them  because  of  the  eco- 
nomics of  the  situation  and  the  likelihood  that  their  rights  would  be  adequately 
protected  by  others.  Extrapolating  from  MuUane,  the  question  under  S.  1284  is 
what  is  reasonable  under  the  special  circumstances  presented  by  litigation  brought 
by  a  state  attorney  general  on  behalf  of  numerous  consumers  within  that  state. 
Given  the  adequacy  of  the  attorney  general's  representation,  my  own  judgment  is 
that  publication-plus  should  suffice — the  real  question  being  what  form  should  the 
"plus"  take. 

I  think  that  the  decision  to  provide  expressly  in  Section  4C(b)(l)  of  Title  IV 
that  the  court  may  direct  further  notice  in  appropriate  cases  is  very  sound.  There 
is  a  counterpart  for  this  type  of  authorization  in  Federal  Rule  4(i)(l)(E)  and  I 
believe  that  this  power  in  the  district  judge  plus  notice  by  publication  will  solve 
any  constitutional  problem.  However,  whenever  the  district  judge  fails  to  order  a 
supplementation  of  the  notice  by  publication,  there  may  well  be  a  challenge  of 
the  constitutional  sufficiency  of  the  procedure.  Thought  might  be  given,  there- 
fore, to  embellishing  this  language  in  Section  4C(b)(l)  so  that  it  is  more  directive 
and  suggestive  to  the  federal  judge  and  he  or  she  will  be  inclined  to  use  it.  For 
example,  language  could  be  added  saying  that  notice  may  be  given  "to  persons 
who  are  readily  identifiable,  or  some  percentage  thereof,  selected  either  on  a 
random  basis  or  in  terms  of  their  likely  interest  in  participating  in  the  proceedings." 
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111  Mullanc,  for  example,  the  Court  ordered  notice  l)y  ordinary  mail  to  all  vested 
beneficiaries  in  the  common  trust  fund  who  were  readily  identifiable  and  locatable. 
A  more  fully  developed  passaf^e  in  the  proposed  draft  suggesting  standards  for 
supplementary  notice  would  achieve  the  same  result  and  would  protect  the  statute 
from  attack. 

As  to  the  aggregate  damage  procedure,  I  tend  to  agree  with  Professor  Rose's 
analysis.  I  start  with  tlie  premise  that  the  proposed  statute  establishes  a  new 
statutory  cause  of  action  that  augments  the  existing  statutory  and  common  law 
remedies  available  to  those  injured  by  improper  competitive  conduct.  Certainly 
Congress  has  the  power  to  shape  or  implement  any  cause  of  action  it  creates  by 
prescribing  any  mode  of  proof  it  believes  desirable  us  a  policy  matter  so  long  as 
due  process  notions  and  other  fundamental  procedural  rights  (such  as  avoiding 
double  lialiility)  are  not  violated.  I  find  an  aggregate  damages  procedure — pe- 
joratively called  l)y  some  the  pot-of-gold  approach — evern  when  it  is  based  on 
statistical  or  sampling  techniques,  to  be  no  more  offensive  constitutionally  than  a 
federal  no-fault  statute,  tlie  elimination  of  certain  common  law  defenses  by  the 
Federal  Employers'  Liabilitj^  Act,  or  the  enactment  of  a  statute  that  would  create 
absolute  liability  without  fault  or  a  limited  wrongful  death  action.  Nor  could  a 
constitutional  attack  be  successful  on  a  decision  by  Congress  that  circumstances 
warranted  modifj'ing  common  law  notions  of  burdens  of  proof  or  evidentiary 
presumptions,  which  I  think  are  proper  analogies  to  the  techniques  of  proof 
that  would  be  validated  by  S.  1284.  In  any  event,  statistical  methods  and  proof 
bv  sample  are  becoming  acceptable  methodologies.  See  Manual  for  Complex 
Litigation  §2.712  (1973). 

But  this  does  not  directly  meet  an  objection  based  on  violation  of  the  jury  trial 
guarantee.  Under  the  recent  Supreme  Court  decisions  in  Curtis  v.  Loether,  415 
U.S.  189  (1974),  and  Pernell  v.  Southall  Realty  Corp.,  416  U.S.  363  (1974),  it  seems 
to  me  that  the  Seventh  Amendment  jury  trial  guarantee  would  be  fully  applicable 
to  actions  under  S.  1284.  This  would  raise  a  question  as  to  whether  actions  under 
Title  IV  would  violate  the  constitutional  mandate  because  it  provides  that  a  single 
jur.v  may  award  damages  in  a  lump  sum  and  does  not  require  individual  jurj^ 
awards  for  each  of  the  individual  damage  claims.  My  own  opinion  is  that  in  light 
of  the  congressional  judgment  and  policy  that  will  be  reflected  by  S.  1284  and 
given  the  special  exigencies  of  complex  and  multi-party  litigation,  the  jury  trial 
guarantee  is  satisfied  by  enabling  one  jury  to  sit  as  the  finder  of  facts  and  assessor 
of  a  single  damage  award  in  a  mass  representative  action.  Any  objection  to  the 
practice  really  goes  to  the  fairness  of  the  individual  proceeding  and  the  technicjues 
of  proof  permitted  by  a  particular  judge — matters  that  can  be  taken  up  as  typical 
issues  on  appeal.  To  insist  upon  the  incredibly  cumV^ersome  and  mind-boggling 
procedure  of  having  a  separate  jury  deliberation  on  each  and  every  consumer's 
claim  in  the  antitrust  context,  would  l)e  to  strike  through  the  substance  of  the 
jur.y  right  and  wallow  in  its  form. 

I  hope  that  the  foregoing  is  of  some  value  to  you  and  your  Committee's  valuable 
work.  Again,  I  apologize  for  the  delay  and  the  somewhat  summary  statement  I 
have  provided.  If  I  can  be  of  any  further  help  in  this  matter,  please  do  not  hesitate 
to  communicate  with  me.  On  a  personal  note,  as  a  former  Michigander  I  feel  par- 
ticular sadness  at  the  prospect  of  a  Senate  without  you  representing  that  great 
state. 

Sincerely  yours. 

.Arthur  R.  Miller, 

Professor  of  Law. 
[From  Business  Week,  .Tune  2,  1975] 

Price-Fixing  :  Crackdown  Underway 

the  government  has  launched  a  war  on  offenders,  but  some  companies  admit 

they  flout  the  law 

To  antitrusters,  the  most  unequivocal  crime  a  businessman  can  commit  is  to 
conspire  with  his  competitors  to  fix  prices.  No  matter  how  antitrust  policy  ebbed 
and  flowed,  the  Justice  Dept.  has  rarely  wavered  during  this  century  in  its  con- 
viction that  conscious  and  deliberate  conspiracy  to  manipulate  prices — and  more 
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recently,  any  of  the  elements  that  go  into  prices,  including  credit  and  discount 
terms — is  criminal  without  mitigation.  Justice's  Antitrust  Div.  is  now  opening  an 
attack  on  price-fixing  infractions  that  may  prove  to  be  unprecedented  in  breadth 
and  intensity.  In  its  last  two  fiscal  years,  Justice  launched  some  20  criminal  price- 
fixing  cases  each  years — double  the  average  of  the  previous  few  years. 

In  part,  this  is  because  President  Ford's  Administration  .seems  convinced  that 
price-fixing  is  a  substantial  contributor  to  inflation,  although  economists  by  no 
means  unanimously  agree.  Last  October,  at  any  rate,  Form  promised  to  "zero  in 
on  more  effective  enforcement  of  law.s  against  price-fixing  and  bid-rigging."' 

At  the  same  time,  antitrusters  in  both  the  Justice  Dept.  and  the  Federal  Trade 
Commission  feel  a  certain  sense  of  urgency.  While  they  are  obviously  no  figures 
on  the  extent  of  price-fixing  conspiracies  as  yet  uncovered,  BUSINESS  WEEK 
interviews  with  scores  of  corporate  executives  suggest  that  the  practice  is  more 
prevalent  and  more  overt  in  a  period  of  recession  coupled  with  inflation,  when 
profits  are  squeezed  liardest.  Donald  Phillips,  the  key  government  witness  in  a 
price-fixing  case  against  five  Phoenix-area  bakeries,  probably  sums  it  up  best, 
when  he  says  :  "Between  1969  and  1973  I  saw  the  retail  price  of  a  loaf  of  bread  in 
Phoenix  go  from  35^  to  69^.  At  least  15%  of  that  increase  could  be  traced  to  our 
conspiracy.  There's  no  question  that  price-fixing  is  a  cost  factor  for  the  consumer." 

Thomas  E.  Kaupcr,  Assistant  Attorney  General  for  Antitrust,  agrees :  "It  is 
something  we  know  has  an  adverse  impact  on  the  consumer  and  the  economy  as  a 
whole."  Kauper  recalls  that  when  he  moved  into  his  job  in  1972,  he  was  shocked  by 
the  number  of  price-fixing  arrangements  turned  up  by  his  staff.  While  the  division 
tended  in  the  past  to  focus  on  the  blockbuster  case  and  the  big  show  trial,  Kauper 
ordered  his  attorneys  to  broaden  prosecution  to  include  smaller,  more  local  con- 
spiracies. "I  tend  to  view  [price-fixing]  as  a  crime,"  he  states,  "and  I  don't  think 
we  have  a  lot  of  discretion  when  we're  dealing  with  crime." 

In  addition,  the  FTC  is  devoting  more  resources  to  ferreting  out  unlawful  price 
maintenance,  specifically  "horizontal  collusion." 

As  part  of  the  same  broad  federal  drive,  pressures  are  also  building  for  repeal 
of  state  fair  trade  laws  that  promote  retail  price  maintenance  agreements.  Under 
fair  trade  protection,  such  price  maintenance  has  been  immune  from  antitrust 
action.  Fair  trade  laws  alone  cost  consumers  an  estimated  $1.5-billion  a  year. 

The  risks  vs.  the  gains 

It  all  adds  up  to  new  troubles  for  businessmen  in  an  already  diflBcult  period. 
And  the  risks  have  become  substantially  greater.  Last  December  President  Ford 
signed  a  tough,  new  antitrust  law  that  raised  price-fixing  from  a  misdemeanor  to 
a  felony.  The  maximum  jail  sentence — and  men  are  going  to  jail — has  gone  from 
one  year  to  three  years,  while  maximum  fines  for  individuals  have  been  increased 
from  $50,000  to  $100,000.  Corporations,  which  once  risked  fines  of  only  $50,000,  can 
now  be  slapped  with  fines  as  high  as  $l-million. 

The  trouble  is  that  antitrust  zeal  and  stiff  potential  penalites  may  not  serve  as 
an  effective  deterrent.  It  is  not  that  simple,  and  the  pressure  on  businessmen  are 
sometimes  hard  to  resist. 

With  remarkable  frankness,  some  price-fixers  admit  they  consciously  flout  the 
law,  balancing  the  risk  of  discovery  against  a  dependable  gain  in  sales  or  profits. 
Others  rationalize  their  actions  on  the  grounds  that  their  enterprises  or  jobs 
would  be  in  mortal  danger  without  anticompetitive  price  agreements.  Often, 
businessmen  simply  conspire  out  the  ignorance  of  the  law.  They  may  believe  that 
a  system  of  subtle  clues  on  price — short  of  the  classic  conspiracy  in  some  smoke- 
filled  hotel  room — is  not  illegal. 

Either  way,  says  Lyle  R.  Johnson,  marketing  director  for  the  Needlecraft  Div. 
of  Quaker  Oats  Co.,  "the  overwhelming  majority  of  busine.ssmen  discuss  pricing 
with  their  competitors."  While  Quaker  Oats  itself  has  never  been  indicted  for 
price-fixing,  a  partial  list  of  companies  that  have  been  indicted  suggests  how  true 
that  blanket  assertion  is— and  the  dangers  that  lie  ahead  for  the  unwary  executive. 
Among  those  companies  that  recently  pledged  "no  contest"  and  declined  to  fight 
federal  price-fixing  charges  are  Du  Pont,  Armco  Steel,  International  Paper,  Dia- 
mond International,  Ciba-Geigy,  American  Cyanamid.  H.  K.  Porter,  Kaiser 
Gypsum,  PepsiCo,  Pet,  ARA  Services,  Sunshine  Biscuits,  Genesco,  and  Combustion 
Engineering. 
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The  financial  toll  can  ho  stajrfrorins.  Last  summer,  in  a  private  suit  brought  l).v 
six  cattlenii'M.  (Jrcat  Atlantic  ^:  Pacific  Tea  Co.  was  slapped  with  $32.7  million  in 
damages  for  allegedly  coiisiiiring  with  other  larger  retailers  to  fix  prices  paid  for 
wholesale  beef.  (.While  other  chains  settled  out  of  court,  A&P  is  now  fighting  the 
verdict  on  appeal.)  Following  a  still-pending  suit  brought  against  the  National 
Broiler  Marketing  Assn.,  charging  association  members  with  fixing  .selling  jtrioes 
on  broiler  cliickens,  Pillslniry.  IIeul)lein,  ("argill,  and  .'^5  other  producers  now  face 
I)rivate  damage  claims  from  15  states — plus  additional  claims  from  hotel,  restau- 
rant, and  supermarket  chains.  Similarly.  Du  Pout's  Organic  Chemicals  I)ei)t. 
and  eight  other  large  dyemakers,  which  have  paid  $360,500  in  fines  on  charges  of 
rigging  prices,  face  private  damage  claims  that  could  be  substantial.  In  a  recent 
gypsum  wallboard  case.  Flintkote  Co.  calculates  total  legal  expenses  alone  for  the 
company.  Chairman  and  President  James  I).  Moran,  and  former  Chairman 
George  J.  Pecaro  at  $870,000. 

Moreover,  there  .should  be  plenty  of  future  business  for  the  antitrusters.  Many 
businessmen,  including  those  who  have  been  through  the  legal  mill,  are  not 
sanguine  about  an  imminent  decline  in  price-fixing  behavior.  David  D.  Dayton, 
vice-president  of  ara  Services,  Inc.,  an  indicted  vending-machine  company,  says : 
"I  don't  see  an  end  to  price-fixing.  People  are  people." 

The  indicted  owner  of  a  paper-label  company  insists  that  price-fixing  will  also 
continue  in  his  industry — "but  not  by  me."  Next  time,  he  says,  only  company 
presidents  will  be  involved.  "The  last  one  blew  up  because  there  were  too  many 
l>eople  in  on  it,"  he  claims.  "I  don't  know  if  my  son,  when  he  takes  over  the 
I)usiness,  will  be  able  to  avoid  di.scussions  on  prices.  I  never  thought  I'd  be  a 
felon,  and  you  don't  think  of  yoiir  son  as  having  to  make  that  choice.  But  it's 
always  been  done  in  this  business,  and  there's  no  real  way  of  ever  being  able  to 
stop  it — not  through  Congress,  not  the  Justice  Dept.  It  may  slow  down  for  a  few 
years.  But  it  will  always  be  there." 

The  former  president  of  a  trash-hauling  company  in  Los  Angeles  agrees.  In  his 
industry,  he  says,  ''it's  just  the  way  you  do  business.  There's  an  unwritten  law 
that  you  don't  compete.  It's  been  that  way  for  50  years.  You  pay  $50,000  for  a 
garbage  route  and  the  only  way  to  insure  yourself  of  keeping  that  route  is  to 
agree  not  to  underbid  a  competitor  on  his  route.  You  just  protect  your  route  and 
don't  go  after  anyone  else's." 

No  mitigating  circumstances 

AVhile  such  practices  may  be  common,  the  law  that  bans  them  is  most  uncom- 
mon. U.S.  District  Judge  Charles  B.  Renfrew,  who  presided  over  the  recent  paper- 
label  case,  notes  that  it  is  "one  of  the  anomalies  of  American  society  that  price- 
fixing  would  brand  one  as  a  felon."  He  adds,  "I'm  not  familiar  with  any  other 
country  where  a  businessman  is  sent  to  jail  for  checking  prices  with  the  comijeti- 
tion.  In  some  European  countries,  you  might  even  be  branded  as  a  slovenly 
competitor  if  you  did  not  contact  the  competition." 

The  LT.S.  war  on  price-fixing  goes  back  to  1890,  when  the  Sherman  Act  was 
signed  amid  a  huge  public  outcry  against  trusts  and  other  big  business.  From  the 
first  case  brought  under  the  law,  the  prosecution  of  members  of  the  Nashville 
Coal  Exchange  in  1890,  "conspiracy  in  restraint  of  trade  or  commerce"  has  been 
held  to  mean  agreements  to  fix  prices.  As  early  as  1898,  the  Supreme  Court  ruled 
that  .such  agreements  are  "per  se  violations,"  meaning  that  the  courts  consider  no 
mitigating  circumstances.  In  1927  the  Supreme  Court  underscored  that  point  by 
ruling  that  "fixed"  prices  could  be  perfectly  fair  prices  and  still  be  illegal. 

Along  the  way,  the  bench  also  ruled  that  agreements  need  not  be  formal  papers, 
signed  by  company  representatives.  Yet  juries  tend  to  demand  hard  evidence 
that  all  parties  felt  a  deal  had  been  struck.  When  the  Justice  Dept.  pro.secuted 
General  Motors  Corp.  and  Ford  Motor  Co.  in  1973  on  charges  of  conspiring  to 
end  discounts  to  fleet  auto  purchasers,  the  department  lost  the  case  ;  the  jury  .saw 
no  collusion. 

In  the  same  way,  the  Antitrust  Div.'s  definition  of  price-fixing  stops  short  of 
including  "administered"  pricing — at  least,  up  to  now.  Economists  long  ago 
observed  that  some  industries — especially  very  sophisticated,  highly  concentrated 
industries  such  as  automobiles  or  tobacco — simply  do  not  respond  to  market 
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forces  according  to  classic  free-market  models.  When  demand  softens,  prices  do 
not  necessarily  drop.  Production  is  cut  bade,  suppliers  are  forced  to  hold  inven- 
tory, or  delivery  schedules  are  stretched.  But  prices  continue  to  respond  mainly  to 
internal  goals  of  performance,  such  as  return  on  investment.  In  these  instances, 
a  price  leader  tends  to  set  the  pricing  pace. 

The  legal  question,  of  course,  turns  on  whether  the  resulting  uniform  price 
movement  derives  merely  from  imitation  of  the  successful  marketer,  inability  of 
less-efficient  producers  to  resist  the  pattern  set  by  the  leader — or  active  and 
conscious  collusion.  Even  if  price  movements  do  not  involve  collusion,  some  anti- 
trusters  wonder,  should  one  company  have  the  power  to  ignore  market  conditions 
and  mandate  industry  pricing  patterns? 

Critics  note,  for  instance,  tiiat  GM's  huge  volume  and  production  economies 
make  its  per-unit  costs  lower  than  those  of  Ford  or  Chrysler  Corp.  So  on  com- 
parable models  at  similar  prices,  GM  can  expect  a  larger  profit  than  its  two  smaller 
competitors.  To  make  up  the  difference,  of  course.  Ford  and  Chi-ysler  would  like 
to  price  their  cars  a  little  higher  tlian  GM.  But  competition  makes  that  impossible. 
In  the  past,  whenever  Ford  or  Chrysler  priced  a  car  higher  than  a  comparable 
GM  model,  market  resistance  forced  a  pullback. 

At  this  stage,  the  Justice  Dept.  and  the  FTC  do  not  view  such  complex  eco- 
nomic questions  as  the  proper  subject  for  criminal  prosecution — their  main 
weapon  against  price-fixers.  So  they  tend  to  focus  on  the  more  cut-aud-dried  cases. 
As  part  of  developing  more  leads  on  price-fixers,  investigators  for  both  the  Anti- 
trust Div.  and  the  FTC  are  also  starting  to  look  beyond  obvious  agreements  or 
conspiracies  that  are  brought  to  their  attention.  An  internal  memorandum  pre- 
pared last  fall  by  the  FTC's  Office  of  Planning  &  Evaluation  notes :  "It  may  well 
be  possible  to  develop  techniques  from  which  the  existence  of  [price-fixing]  can 
be  inferred  even  in  the  absence  of  direct  evidence  of  agreement."'  Both  agencies, 
for  instance,  are  working  on  more  sophisticated  economic  analyses  that  plot  pric- 
ing patterns  in  important  markets,  compared  with  known  cost  and  market  forces. 
They  are  watching  for  prices  that  remain  high  in  a  weak  market,  rise  despite 
stable  raw  materials  cost,  or  zoom  in  one  locality  while  staying  fiat  in  others. 
This,  then,  becomes  a  red  flag  that  prompts  a  deeper  look  at  an  industry  for  signs 
of  collusion. 

Pinpointing  the  culprit 

To  get  a  better  line  on  who  fixed  prices,  George  A.  Hay,  chief  economist  in  the 
Antitrust  Div.,  sifted  through  secret  staff  memos  for  every  price-fixing  case  that 
the  government  won  during  the  decade  ending  in  1972.  He  concludes  :  "Conspiracy 
among  competitors  may  arise  in  any  number  of  situations.  But  it  is  most  likely  to 
occur  when  the  number  [of  industry  members]  is  small,  concentration  is  high,  and 
the  product  is  homogeneous" — meaning  basically  a  commodity.  Within  local 
markets.  Hay  claims  that  the  same  pattern  kept  popping  up :  "Bread,  milk,  the 
building  trades  are  multiple  losers." 

This  surprised  economists.  Their  theory  had  been  that  when  only  a  few  sellers 
dominate  a  market,  they  w^ould  be  able  to  control  prices  through  "conscious 
parallelism"  or  administered  pricing,  rather  than  outright  conspiracy.  Under  their  ' 
theory,  formal  conspiracies  would  be  most  likely  to  occur  when  many  companies 
are  competing  for  the  business.  But  the  Hay  review  showed  that  these  are  the  very 
situation  where  it  is  harder  to  get  everyone  to  agree  on  a  price,  where  it  is  harder 
to  police  a  deal,  and  where  the  likelihood  of  the  antitrusters  finding  out  is  so  great 
that  potential  conspirators  are  frightened  off. 

More  often  than  not,  most  price-fixers  who  get  caught  tend  to  be  small  business- 
men or  local,  district,  or  regional  field  executives  for  large  corporations.  But  some- 
times top  corporate  executives  are  indeed  charged  with  wrongdoing.  In  the  case  of 
Flintkote,  both  the  chairman  and  his  predecessor  were  indicated,  pleaded  nolo 
contendere,  and  paid  fines  of  $20,000  each. 

At  the  very  least,  the  performance  demands  of  high  executives  may  be  so  stiff 
that  subordinates  believe  they  have  no  choice  but  to  rig  prices.  "That's  a  hazy 
area,"  says  one  former  field  representative  for  a  major  steel  company.  "Tliey  will 
tell  you,  'We  need  the  business.'  They  won't  come  out  and  say  do  it."  A  Justice 
Dept.  attorney  adds :  "I  cannot  indict  [a  top  executive]  on  his  knowledge  alone. 
He  must  also  be  an  active  participant." 


At  the  same  time,  subordiiuites  or  small  businessmen  may  be  entrapped  simply 
by  their  ignorance  of  the  law.  Tepsi  Co.,  Inc.,  has  paid  out  hundreds  of  thousands 
of  dollars  in  settlements  stennninjr  from  an  alleged  West  Coast  conspiracy  in 
snack  foods,  involving  Pepsi  Co.'s  Frito  Lay  Div.  In  that  business,  says  corporate 
division  counsel  Walter  Rosenstein,  "You  are  dealing  with  salesmen  and  market- 
ing guys  who  aren't  terribly  aware  of  what  the  law  is.  Their  daily  business — the 
business  they  grew  up  learning — is  and  historically  was  rife  with  violations." 

An  antitrust  lawyer  in  Los  Angeles  cites  a  startling  example.  One  of  his  clients, 
a  motorcycle  distributor,  was  under  pressure  from  other  distributors  of  the  same 
make  to  stop  cutting  prices.  Looking  into  the  ca.se,  the  lawyer  discovered  that  the 
distributors  had  set  up  an  association  with  the  stated  goal  to  "keep  prices  high." 
The  as.sociatiou  even  published  and  widely  circulated  minutes  of  association  meet- 
ings, listing  motions  and  votes  to  maintain  prices  and  assignments  for  cracking 
down  on  balky  distributors.  "Anybody  who  had  even  the  vaguest  inkling  of  anti- 
trust law  would  never  publish  minutes  of  meetings  held  to  fix  prices,"  the  lawyer 
notes.  "Yet  I  had  the  minutes  in  my  hands,  and  didn't  even  have  any  trouble  get- 
ting them."  Alerted  to  the  conspiracy,  the  Justice  Dept.  brought  suit  that  broke  up 
the  association. 

Quaker  Oats'  .Tohnson  notes  that  a  small  distributor  or  manufacturer  may  have 
only  one  or  two  product  lines.  "And  if  a  competitor  is  squeezing  you  for  the 
business,"  Johnson  says,  "you  react  by  cutting  your  prices.  This  goes  on  until  you 
can't  afford  to  continue  carrying  the  line.  But  for  many  of  these  companies,  drop- 
ping a  line  is  like  losing  a  third  of  their  business.  That's  when  the  appointment  is 
made  for  a  quiet  lunch  between  presidents." 

Meat  wholesaler  Len  H.  Harris,  president  of  a  Reno  company  bearing  his  name, 
called  such  a  meeting  in  his  office  with  four  other  meat  wholesalers.  During  a  dis- 
cussion of  sales  to  school  systems,  Harris  admits  that  he  made  the  comment :  "I 
don't  care  what  you  people  are  doing,  but  I'm  going  to  get  61^  a  lb.  for  ham- 
burger." That  paved  the  way  for  alleged  "agreements'"  that  cost  Harris,  other 
executives,  and  their  five  companies  $63,000  in  fines. 

Before  announcing  an  across-the-board  10%  rise  in  dye  prices,  Du  Pont  is 
charged  with  taking  the  same  direct  approach.  The  Justice  Dept.  claims  that 
executives  in  the  Organic  Chemicals  Dept.,  a  major  Du  Pont  division,  telephoned 
contacts  at  each  of  eight  other  companies  and  asked  what  their  reaction  would  be 
to  a  10%  price  boost.  The  indictment  states  that  all  eight  said  they  would  follow 
a  Du  Pont  lead.  On  a  typical  55-gal.  drum  of  textile  dye,  that  meant  a  jump  from 
$1,320  to  $1,-152.  In  this  instance,  responsibility  for  the  conspiracy  -was  traced  all 
the  way  to  the  top  of  the  department.  The  general  manager  took  early  retirement, 
a  top  aide  was  transferred,  and  a  new  general  manager  came  in  from  another 
department. 

Sanction  iy  association 

The  most  f re(iuent  setting  for  price-fixing  is  the  industry  association  meeting.  It 
is  involved  in  30%  of  the  cases  brought  by  the  government.  This  is  ironic,  since 
many  major  trade  associations  were  organized  under  the  National  Industrial 
Recovery  Act  during  the  Depression,  and  were  originally  encouraged  by  the 
government  to  estal)lish  price  maintenance  among  their  members  as  one  way  to 
stimulate  economic  activity.  A  former  assistant  manager  for  a  textile  company 
says :  "I  don't  know  what  people  would  do  at  a  trade  association  meeting  if  not 
discuss  prices.  They  aren't  going  to  talk  just  about  labor  contracts  and  new 
technology." 

Richard  G.  Shapiro,  president  of  Gimbel  Bros.,  a  Brown  &  Williamson  sub- 
sidiary, notes  that  "even  the  inadvertent  slip  can  cause  trouble,  but  it's  going 
to  occur.  It  may  not  be  done  on  purpose,  but  that  doesn't  help."  According  to  a 
government  indictment  against  Saks  Fifth  Avenue,  a  Gimbel  subsidiary,  there 
was  nothing  at  all  inadvertent  about  Saks"  alleged  conspiracy  with  fellow  New 
York  retailers  Bergdorf  Goodman  and  Genesco,  Inc.,  which  oi>erates  Bonwit 
Teller. 

The  indictment  charged  all  three  with  practices  that  are  fairly  common  in 
fa.shion  merchandising:  conspiring  to  establish  and  maintain  uniform  markups 
for  women's  ready-to-wear,  with  inducing  clothing  manufacturers  to  adopt 
these  uniform  retail  prices  as  manufacturers'  suggested  retail  prices,  and  with 
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inducing  the  manufacturers  to  withhold  women's  clothing  from  retailers  who 
sold  below  these  prices.  In  addition,  the  three  were  charged  with  establishing 
common  dates  for  the  beginning  of  clearance  periods  during  which  uniform  retail 
prices  were  reduced.  During  the  original  grand-jury  investigation,  minutes  and 
records  of  New  York's  Uptown  Retail  Guild,  a  local  trade  group,  were  subpoenaed. 

At  meetings  of  the  Georgia  Automatic  Merchandising  Council  in  1970  and 
1971,  bull  sessions  frequently  centered  on  the  cost  squeeze  among  vending  machine 
operators  and  what  product  prices  could  be  raised  to  cover  added  expenses. 
"The  cost  of  serving  a  cup  of  coffee  was  going  up  continuously,"  says  ara's 
Dayton.  "But  each  individual  company  was  afraid  to  break  the  10^  barrier." 
Then,  he  adds,  "a  few  operators  in  a  meeting  decided  to  raise  the  price  to  15^." 
Another  association  member — Jerry  Seneker,  vice-president  of  Old  Fashion 
Foods,  Inc.,  concedes  that  "we  talked  to  some  of  our  competitors.  But  nobody 
said  Jan.  1,  everybody  will  raise  prices."  Yet  prices  did  go  to  15^  at  roughly  the 
same  time,  which  was  enough  for  a  government  case.  The  i-esult  was  that  Old 
Fashion  Foods,  ara,,  five  other  vending  companies,  some  of  their  executives,  and 
the  association  were  fined  $156,500. 

"I  felt  it  was  the  association's  fault,"  says  on  indicted  executive.  "They 
should  have  known  better  than  to  get  everybody  in  a  room  if  there  was  any 
danger  of  anything  illegal  or  even  immoral  or  unethical.  The  association  is 
designed  to  promote  the  industry,  and  it  should  be  cognizant  of  this  kind  of  thing. 
In  fact,  I  wanted  to  sue  the  association." 

Taking  precautions 

He  didn't.  Instead,  all  seven  companies  settled  for  getting  their  houses  in  order. 
"We  instructed  people  to  discontinue  going  to  meetings,  so  we  can't  get  trapped 
into  even  informal  bull  sessions  when  the  .subject  of  prices  comes  up,"  says 
Dayton.  ARA  and  other  companies  are  also  boning  up  more  on  the  law,  alerting 
their  sales  and  marketing  executives  to  the  hazards  of  price-fixing — and  generally 
preparing  for  the  worst. 

In  their  sentencing,  some  judges  are  looking  for  new  ways  to  drive  the  point 
home.  In  February,  five  top  field  executives  with  Carnation,  Borden,  Foremost- 
McKesson,  and  Shamrock  Foods — ranging  from  a  district  manager  to  a  divisional 
general  manager — pleaded  "no  contest"  to  charges  of  rigging  milk  prices  in 
Phoenix.  They  are  now  spending  three  to  six  days  a  week  working  for  the 
Salvation  Army,  St.  Vincent  de  Paul,  and  a  food  bank — in  hopes  of  reducing 
their  formal  sentence,  which  will  be  handed  down  this  fall.  In  San  Francisco, 
Judge  Renfrew  sentenced  eight  accused  price-fixers  to  appear  before  12  public 
groups  each  and  talk  on  the  evils  of  price-fixing. 

With  the  recent  changes  in  the  law,  however,  it  seems  likely  that  many  judge.-' 
will  increasingly  rely  on  one  of  the  oldest  remedies  of  all.  "People  are  going  to 
jail,"  says  William  C.  Duffy,  vice-president  of  Diamond  International's  Packaging 
Products  Div.  "Punishment  in  the  future  will  be  more  harsh."  Last  month  a 
federal  judge  in  New  Mexico  .sent  three  convicted  liquor  distributors  to  prison 
for  six  months — double  the  stiffest  penalty  ever  handed  out  in  the  S5-year  history 
of  the  Sherman  Act.  Of  the  46  executives  who  have  been  sent  to  jail  under  the 
law,  in  fact,  fully  27  were  sentenced  in  the  lats  four  years. 


Freeman,  Freeman  »&  Salzman, 
Attorneys  and  Counsellors  at  Law, 

Chicago,  III.,  June  2,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Suhconimittee  on  Antitrust  and  Monopoly, 
Senate  Office  Building,  Washington,  D.C. 

Attention :  Bernard  Nash. 

Dear  Senator  Hart  :  I  have  been  asked  and  I  appreciate  the  opportunity 
to  submit  my  comments  with  respect  to  Title  IV  and  Title  VI  of  S.  12S4  jointly 
sponsored  by  you  and  Senator  Scott  to  improve  and  facilitate  the  effective 
enforcement  of  the  antitrust  laws. 
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I  wholeheartedly  support  the  eflfort  (evidenced  by  the  proposed  lesislation  to 
increase  the  effe('tivenes.s  of  antitrust  enforcement,  especially  those  sections  of 
the  liill  desijiiied  to  encourage  private  enforcement  of  the  federal  antitrust  laws 
by  state  attorneys  seueral.  I  have  some  reservations,  however,  with  respect  to 
certain  provisions  of  Title  IV  of  S.  1284  and  have  drafted  some  language  designed 
to  placate  expressed  opposition  and  at  the  same  time  ensure  that  the  Congres- 
sional intent  to  strengtlien  the  powers  and  functions  of  state  attorneys  general 
in  effective  enforcement  of  the  antitrust  laws  is  fully  realized.  In  addition,  I 
fully  support  Title  VI  which  would  amend  Section  5(a)  of  the  Clayton  Act  and 
provide  that  a  plea  of  nolo  oontendere  in  a  criminal  antitrust  action  may  be 
used  as  prima  facie  evidence  in  private  treble  damage  actions.  Following  my 
comments  regarding  certain  provisions  in  Title  IV  and  Title  VI  of  tlie  proposed 
bill,  I  have  set  forth  for  the  Subcommittee's  consideration  proposed  language  for 
the  redrafting  of  Title  IV. 

Comments  re  :   Title  IV :   Parens   Patriae 

I.  CREATION  OF  PARENS  PATRIAE  CAUSE  OF  ACTION  IS  OF  LITTLE  CONSEQUENCE  IF 
THE  STATE  ATTORNEY  GENBHtAL  IS  AUTHORIZED  TO  REPRESENT  THE  RESIDENT 
CONSUMERS    OF   THE    STATE 

The  concept  that  establishing  a  parens  patriae  cause  of  action  will  be  a 
panacea  for  state  attorneys  general  seeking  to  bring  an  antitrust  ti'eble  damage 
action  is  misfounded.  Parens  patriae  actions  are  of  little,  if  any,  consequence  to 
the  effective  administration  and  enforcement  of  the  antitrust  laws.  Indeed,  in 
anticipation  that  strenuous  opposition  to  the  legislative  creation  of  a  parens 
patriae  cause  of  action  will  develop,  it  is  urged  that  parens  patriae  not  be  pur- 
sued, but  rather  that  the  force  of  the  legislation  be  directed  to  a  codification 
of  existing  judicial  decisions,  which  strengthen  the  role  of  the  state  attorneys 
general  in  antitrust  enforcement  and  provide  I'edress  of  individually  small,  but 
widespread  consumer  claims.  Arguably,  such  language  would  be  more  favorably 
received. 

Any  notion  that  the  failure  of  this  bill  will  severely  limit  the  effectiveness  of 
the  state  attorneys  general  in  the  enforcement  of  the  antitrust  laws  should  be 
dispelled.  In  the  last  fifteen  years,  state  attorneys  general  have  been  a  substan- 
tial force  in  the  field  of  private  antitrust  enforcement.  In  the  early  1960's,  for 
example,  the  Illinois  Attorney  General  instituted  the  first  case  seeking  treble 
damages  on  behalf  of  political  subdivisions  (school  districts)  by  reason  of  anti- 
trust violations  caused  by  collusive  bidding  of  manufacturers  of  folding  gymna- 
sium bleachers.  The  action  was  brought  as  a  spurious  class  action  under  the  old 
Rule  23  of  the  Federal  Rules  of  Civil  Procedure.  Several  problems  were  incurred, 
such  as :  does  the  attorney  general  have  the  power  to  institute  a  federal  anti- 
trust action ;  does  he  have  the  power  to  represent  local  school  districts  who  have 
their  own  governing  boards  and  counsel ;  and  may  the  state  appropriately  repre- 
sent a  class  of  public  entities.  The  court  sustained  the  action  in  all  respects  and 
the  state  proceeded  to  recover  .substantial  damages  for  the  public  entities.  Illinois 
V.  Brunswick  Corp.,  32  F.R.D.  453  (X.D.  Ill  1963). 

Since  then,  there  have  been  a  multitude  of  decisions  sustaining  the  state  attor- 
neys general  as  representatives  of  a  class  consisting  of  the  states  political  sub- 
divisions. Scr,  e.g.,  Illinois  r.  Harper  d  Row  Publishers,  Inc.,  301  F.  Supp.  484 
(N.D.  111.  1969)  ;  West  Virginia  v.  Chas.  Pfizer  d  Co.,  314  F.  Supp.  710  (S.D.N.Y. 
1970),  aff'd,  440  F.2d  1079  (2d  Cir.  1971),  cert,  denied  suh  nom.,  Cotler  Drugs, 
Inc.  V.  Chas.  Pfizer  rf-  Co.,  404  U.S.  871  (1972)  ;  In  re  Antibiotic  Antitrust  Actions. 
333  F.  Supp.  267  (S.D.N.Y.  1971)  ;  California  v.  Frito-Lay,  Inc..  333  F.  Supp.  977, 
978  (C.I).  Cal.  1971),  rev\l  on  other  grounds,  474  F.2d  774  (9th  Cir.),  cert,  denied, 
412  U.S.  908  (1973). 

The  efforts  and  successes  of  state  attorneys  general,  however,  have  not  been 
limited  to  representation  of  public  entities,  but  have  extended  to  the  individual 
consumers  in  the  state  as  well.  In  the  Tetracycline  cases,  the  states  received  a 
sul)stantial  portion  of  a  .settlement  of  over  one  hundred  million  dollars  for  distri- 
bution to  their  citizens.  This  litigation  established  that  a  state  is  an  appropriate 
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representative  of  a  class  consisting  of  its  citizens  who  were  damaged  by  the 
antitrust  violations.  Subsequent  decisions  have  recognized  the  states  and  their 
attorneys  general  as  appropriate  representatives  of  consumer  class  actions.  Sec, 
e.g.,  nUnois  v.  Bristol-Myers,  Co.,  55  F.R.D.  269  (D.D.C.  1972),  affd,  470  F.2d 
1276  (D.C.  Cir.  1973)  ;  cf  Hawaii  v  Standard  Oil  Co.,  405  U.S.  251  (1972)  ;  Cali- 
fornia V.  Frito-Lay,  Inc.,  474  F.2d  774  (9th  Cir.  1973).  In  Hawaii  the  Supreme 
Court  emphasize<l  that  a  state  could  appropriately  bring  a  class  action  on  behalf 
of  some  or  all  of  its  consumer  citizens.  405  U.S.  at  266. 

In  short,  a  parens  patriae  cause  of  action  adds  little  to  the  arsenal  of  state 
attorneys  general  to  fight  violators  of  the  antitrust  laws  and  recover  damages 
resulting  from  such  violations.  The  concept  is  fraught  with  difficult  legal  and 
constitutional  issues  which  are  best  left  unlitigated. 

II.    PARENS    PATRIAE    CAUSE    OF    ACTION    FOR    INJURY    TO    GENER.iL    ECONOMY    OF    THE 
STATE    CREATES    PROBLEMS    BEST    LEFT    UNFOUGHT 

Proposed  section  4(C)  (2)  of  the  bill  is  an  apparent  attempt  to  overrule  the 
Supreme  Court's  decision  in  Hawaii  v.  Standard  Oil  Co.,  supra,  in  which  the 
Court  held  that  an  injury  to  a  state's  general  economy  is  not  compensable  under 
§  4  of  the  Clayton  Act.  The  Court  clearly  stated  that  the  issue  did  not  concern 
Hawaii's  right  to  maintain  its  lawsuit  on  behalf  of  its  citizens  and  conceded 
that  Hawaii  qualified  as  a  person  under  §  4  whether  it  sued  in  its  proprietary 
capacity  or  as  parens  patriae. 

The  provision,  however,  provides  no  guidance  as  to  what  constitutes  "damages 
to  the  general  economy."  It  may  be  that  an  action  by  a  state  as  parens  patriae  is 
the  only  workable  way  that  injury  to  the  state's  general  economy,  whatever  that 
is,  can  be  redressed.  But  query  whether  such  a  remedy  is  necessary  or  desirable. 
There  is  no  question  that  the  state  can  sue  as  parens  patriae  under  the  antitrust 
laws  for  injunctive  relief,  15  U.S.C.  §  26,  Georgia  v.  Pennsylvania  R.  Co.,  324  U.S. 
439  (1945)  ;  Hatvaii  v.  Standard  Oil  Co.,  supra.  Specific  Congressional  authoriza- 
tion to  the  states  to  represent  their  citizens  and  public  entities  for  damages 
suffered  as  a  result  of  antitrust  violations  is  the  desirable  route  and  has  already 
withstood  due  process  and  other  constitutional  attacks  in  the  courts.  There  are 
no  cogent  reason  for  fighting  the  same  battle  over  a  parens  patriae  cause  of 
action. 

The  proviso  in  the  section  is  aimed  at  ensuring  that  damages  recovered  by 
the  state  are  not  duplicative  of  the  damages  recoverable  by  the  state  in  a  treble 
damage  action  brought  on  behalf  of  its  consumers.  In  Hawaii,  of  course,  this 
threat  was  more  illusory  than  real,  inasmuch  as  the  trial  court  dismissed  the 
state's  consumer  class  cause  of  action  and  the  decision  was  not  appealed.  Never- 
theless, this  proviso  raises  many  questions  that  are  unlikely  to  be  answered  by 
legislative  drafting  and  that  are  best  left  unfought  in  the  courts. 

III.    AGGREGATION    OF    DAMAGES    FULLY    SATISFIES    DUE    PROCESS    REQUIREMENTS 

Section  4C(c)  authorizes  the  aggregation  of  damages  sustained  by  the  parties 
on  whose  behalf  the  state  sues  without  requiring  the  state  to  separately  prove 
damages  on  an  individual  ba.sis.  Requiring  individual  proof  of  damages  would 
only  frustrate  Congressional  intent  to  strengthen  the  powers  of  the  state  attonieys 
general  to  enforce  the  antitrust  laws.  Aggregating  damages,  after  liability  has 
been  determined,  provides  added  stimulus  and  encouragement  to  states  to  seek 
redress  for  damages  suffered  by  its  citizens  and  political  subdivisions  as  a  result 
of  nntitrust  violations,  and  fully  meets  the  requirements  of  due  process. 

The  law  simply  does  not  require  proof  of  damages  with  mathematical  certainty 
in  antitrust  cases.  See  Eastman  Kodak  Co.  v.  Southern  Photo  Materials  Co., 
273  U.S.  359  (1921)  ;  Story  Parchment  Co.  v.  Paterson  Parchment  Paper  Co., 
282  U.S.  555  (1931)  ;  Bigelow  v.  RKO  Radio  Pictures,  Inc.,  327  U.S.  251  (1946)  ; 
Zenith  Radio  Corp.  v.  Hazeltine,  395  U.S.  100  (1969).  In  fact,  there  are  many 
sophisticated  procedures  and  technological  devices  available  to  enable  efficient 
handling  of  broad  and  complex  damage  issues.  Such  procedures  were  success- 
fully utilized  in  the  Children's  Books  and  Tetrocycline  antitrust  litigations  and 
more  recently  in  the  establishment  of  damages  in  the  Gypsum  Wallboard  and 
Cast  Iron  Pipe  antitrust  litigations. 


609 

Indeed,  the  use  of  both  established  statistical  procedures  and  economic  analysis 
to  establish  damages  has  been  accepted  by  the  courts.  In  In  re  AntiMotic  Anti- 
trust Actions,  333  F.  Supp.  278  (S.D.N.Y.  1971),  Judge  Miles  W.  Lord,  sitting  by 
designation,  luul  this  to  say  : 

"Most  important  management  decisions  in  the  business  world  in  which  these 
defendants  operate  are  made  tlirough  the  intelligent  application  of  statistical 
and  computer  techniques  and  these  class  members  should  be  entitled  to  use  the 
same  technicpies  in  proving  the  elements  of  their  cause  of  action.  The  court  is 
confident  that  they  can  be  successfully  utilized  in  the  courtroom  and  that  their 
application  will  allow  the  consumers  to  protect  their  rights  while  freeing  the 
court  and  the  defendants  of  the  specter  of  unmanageability  Id.  at  289." 

The  Manual  for  Complex  Litigation,  §2.71  (rev.  ed.  1973),  also  recommends 
the  use  of  computer  and  statistical  evidence  to  prove  complex  damage  issues. 
See  also,  Miller,  Problems  in  Administering  Judicial  Relief  in  Class  Actions 
Under  Federal  Rule  23 (b)  (3),  54  F.R.D.  501  (1972).  In  addition,  courts  have 
approved  the  use  of  a  special  master  to  determine  damages  after  liability  has 
been  proved.  LaBuy  v.  Howes  Leather  Co.,  352  U.S.  249  (1957)  ;  Union  Carbide  d 
Carbon  Copy  v.  Mscly,  300  F.  2d  561  (10th  Cir.  1962). 

It  is  urged,  however,  that  the  legislation  reflect  that  proof  of  aggregate  dam- 
ages be  based  on  evidence  acceptable  under  the  rules  of  evidence  and  eliminate 
any  reference  to  proof  of  "illegal  overcharges"  or  "excess  profits". 

The  allocation  and  distribution  of  damages  recovered  by  the  state  on  behalf 
of  its  citizens  or  political  subdivision  is  really  a  question  of  administration 
properly  supervised  under  the  direction  of  the  court.  A  plan  for  allocation  and 
distribution  is  formulated  and  implemented  on  a  case  by  case  basis  and,  there- 
fore, is  not  susceptible  to  iiniform  treatment  by  Congress.  Some  provision  that 
unclaimed  portions,  if  any,  of  the  damages  established  should  be  used  for  general 
welfare  purposes  after  reasonable  efforts  of  distribution  have  been  made  is 
desirable. 

IV.   ROLE  OF  FEDERAL  GOVERNMENT   SHOULD  BE  TO  PROVIDE  ASSISTANCE  TO   STATE 

ATTORNEYS    GENERAL 

The  various  provisions  of  the  legislation  that  would  authorize  the  Attorney 
General  of  the  United  States  to  institute  an  action  on  behalf  of  a  state's  political 
subdivision  or  consumers  do  not  appear  to  be  well-conceived  or  desirable.  Indeed, 
the  Antitrust  Division  of  the  Department  of  Justice  is  strongly  opposed  to  such 
provisions.^ 

The  basic  purpose  underlying  the  proposed  Title  IV  of  the  legislation  is  to  pro- 
vide strong  incentives  for  the  enforcement  of  the  federal  antitrust  laws  at  state 
level.  The  force  and  effectiveness  of  the  legislation  will  be  substantially  negated 
by  proposed  section  4D.  The  proposal  is  inconsistent  with  the  intent  of  the  legisla- 
tion to  strengthen  the  power  of  state  attorneys  general  to  enforce  the  antitrust 
laws  and  it  creates  the  prospect  of  usurpation  of  state  functions  by  the  United 
States  Attorney  General. 

While  it  is  true  that  the  federal  agencies  charged  with  the  responsibility  of 
enforcing  the  antitrust  laws  have  investigative  powers  (such  as  CIDs  and  the 
grand  jury )  not  generally  available  to  stat«  attorneys  general,  their  resources  are 
limited  and  should  be  concentrated  on  investigating  and  enjoining  antitrust  viola- 
tions. In  fact,  action  by  the  federal  government  has  not  always  been  the  sine  qua 
non  of  private  treble  damage  actions.  In  both  the  Gypsum  Wallboard  and  the 
Cast  Iron  Pipe  antitrust  litigations,  for  example,  state  attorneys  general  and 
other  private  litigants  took  the  initiative  to  bring  treble  damage  actions,  without 
the  benefit  of  prior  government  action,  and  had  tremendous  success  in  acting  as 
the  primary  enforcer  of  the  antitrust  laws. 

The  courts  have  encouraged  private  antitrust  enforcement  and  recognized 
private  treble  damage  actions  as  the  most  effective  deterrent  to  antitrust  viola- 
tions and  an  important  component  of  the  public  interest  in  the  vigilant  enforce- 
ment of  the  antitrust  laws.  Minnesota  Mining  d  Mfg.  Co.  v.  New  Jersey  Wood 


1  Testimony  of  Thomas  E.  Kauper,  Assistant  Attorney  General,  Antitrust  Division  of 
Department  of  Justice,  on  S.  1284  before  the  Subcommittee  on  Antitrust  and  Monopolies  of 
the  Senate  Judiciary  Comm.,  May  7,  1975. 
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Finishing  Co.,  381  U.S.  311  (1965)  ;  Leh  v.  General  Petroleum  Corp.,  382  U.S.  54 
(1965)  ;  Olympic  Refining  Co.  v.  Carter,  332  F  2d  260  (9th  Cir.  1964).  Thus,  the 
legislation  can  be  most  effective  if  states  are  actually  delegated  with  the  respon- 
sibility to  enforce  the  antitrust  laws  on  behalf  of  their  citizens  and  political  sub- 
divisions and  are  given  the  necessary  support  by  the  federal  government. 

In  lieu  of  the  proposed  section  4D,  it  would  be  preferable  to  impose  an  obli- 
gation upon  the  federal  authorities  to  notify  the  state  attorneys  general  of  cases 
that  they  have  instituted,  whether  involving  federal  damage  issues  or  the  more 
usual  criminal  or  civil  injunctive  proceedings,  which  in  the  government's  opinion 
may  involve  substantial  claims  for  damages  by  the  state  or  its  political  sub- 
division and  citizens.  In  addition,  the  documents  and  testimony  gathered  during 
the  government's  investigation  should  be  made  available  to  the  states  to  the 
fullest  extent  possible,  while  preserving  traditional  legal  concepts  of  privilege 
and  confidentiality.  The  state  attorney  general  would  then  have  a  very  valued 
source  of  information  based  on  federal  investigation  and  could  then  proceed 
expeditiously  to  secure  redress  for  the  state,  its  agencies  and  citizens,  while 
at  the  same  time  providing  valued  assistance  in  the  antitrust  enforcement 
mechanism. 

v.    STATES    ARE    ENTITLED    TO    FULL    AMOUNT   OF    DAMAGES    RECOVERED    WITH    RESPECT 
TO    ANY    FEDERALLY    FUNDED    STATE    PROGRAM 

Proposed  section  4E  of  the  legislation  would  permit  a  state  to  obtain  treble 
damages  for  the  entire  amount  of  damages  recovered  by  the  state  in  an  antitrust 
action  with  respect  to  a  state  program  that  has  been  supported  in  part  by  federal 
funding.  That  provision  recognizes  the  results  endorsed  by  the  courts  in  the 
tetracycline  cases,  the  road  building  cases  and  others. 

The  remaining  provisions  of  proposed  section  4E  are  unwarranted.  The  dam- 
ages recovered  as  a  result  of  antitrust  violations  were  suffered  by  the  state, 
irrespective  of  how  the  program  was  funded.  Any  statutory  provision  that  would 
provide  the  government  with  a  right  to  share  in  the  damages  recovered  by  the 
state  would  serve  as  a  disincentive  to  the  state  to  sue.  Existing  federal  admin- 
istrative procedures  effectively  and  equitably  deal  with  this  problem.  Damages 
recovered  by  states  may  be  utilized  to  reduce  the  costs  of  projects  and  make 
federal  funds  available  for  other  projects. 

In  addition,  the  inclusion  of  such  provision  would  provide  antitrust  defend- 
ants with  a  tremendous  tactical  ploy  to  discourage  I'edre.ss  for  wrongs  committed. 
States  would  be  thrust  into  a  controversy  with  the  federal  government,  which 
presumably  has  no  interest  in  becoming  involved.  If  the  government  wishes  to 
claim  damages  it  has  suffered  as  a  result  of  antitrust  violations,  adequate  pro- 
vision already  exists  in  the  antitrust  laws  enabling  it  to  do  so.  (Clayton  Act  §  4A, 
15  U.S.C.  §  15a).  The  possibility  that  defendants  will  be  exposed  to  duplicative 
damages  is  more  illusory  than  real.  In  any  event,  through  the  equitable  powers 
and  procedural  flexibility  of  courts,  measures  can  be  devised  to  protect  defend- 
ants against  exposure  to  duplicative  damages. 

Comments  Re  :   Title  VI :   Nolo  Contendere 

Title  VI  of  the  proposed  bill  would  amend  Section  5(a)  of  the  Clayton  Act 
to  permit  the  use  of  pleas  of  guilty  or  nolo  contender  in  government  criminal 
actions  as  prima  facie  evidence  in  subsequent  private  treble  damage  actions. 
This  is  highly  laudable  and  fully  supports  the  public  policy  favoring  vigorous 
enforcement  of  the  antitrust  laws. 

The  courts  have  permitted  the  use  of  a  plea  or  judgment  of  guilty  in  a  govern- 
ment criminal  action  as  prima  facie  evidence  in  subsequent  private  treble  dam- 
age actions.  See  Armco  Steel  Corp.  v.  North  Dakota,  376  F2d  206  (8th  Cir.  1967)  ; 
General  Electric  Co.  v.  City  of  San  Antonio,  334  F.2d  480  (5th  Cir.  1964)  ;  City 
of  Burbank  v.  General  Electric  Co.,  329  F.2d  825  (9th  Cir.  1964)  ;  Commonwealth 
Ediso  Co.  v.  Allis  Chatmers  Mfg.  Co.,  323  P.2d  412  (7th  Cir.  1963).  The  proposed 
language  in  the  bill  merely  codifies  those  judicial  decisions. 
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The  courts,  however,  have  denied  private  plaintiffs  the  use  of  a  plea  of  nolo 
contendere  as  prima  facie  evidence  on  the  ground  that  such  pleas  are  akin  to 
consent  judnnients  and  are  exeini)ted  by  the  exclusionary  proviso  in  Section  5(a). 
See,  e.g.,  Vity  of  Burhank  v.  General  Electric  Co.,  supra.  This  res-trictive  interpre- 
tation of  Section  r)(a)  frustrates  Congressional  intention  to  provide  assistance  to 
private  plaintiffs  in  antitrust  suits.  To  allow  an  antitrust  defendant  to  circum- 
vent Congressional  policy  by  muttei'ing  the  magic  Latin  words  of  nolo  contendere 
makes  a  mcwkery  of  that  policy.  To  ensure  the  effectiveness  of  private  treble 
damage  ac^tions  as  a  deterrent  io  violations  of  the  antitrust  laws,  a  plea  of  nolo 
contendere  should  be  available  as  prima  facie  evidence  to  such  plaintiffs. 

Whether  or  not  to  accept  a  nolo  plea  is  up  to  the  court.  Oddly  enough  few 
courts  have  considered  the  effect  on  subsequent  private  plaintiffs  of  accepting  a 
nolo  plea.  Some  courts,  however,  have  refused  to  accept  nolo  pleas  in  order  to 
assist  private  litigants  and  fulfill  Congressional  policy.  United  States  v.  Standard 
Ultramarine  d  Color  Co..  137  F.Supp.  167  (S.D.N.Y.  1955)  (Weinfeld,  J.)  ; 
United  States  v.  M.  Klahr,  Inc.,  1963  TRAiDE  CAS  K  70,815  (S.D.N.Y.  1963) 
(Tyler,  J.)  ;  United  State.'i  v.  Fur  Shearers  Guild,  Inc.,  1959  TRADE  OAS.  H  69,321 
(S.D.N.Y.  1959)   (Palmieri,  J.) 

No  cogent  reasons  have  been  advanced  for  denying  private  plaintiffs  the  prima 
facie  effect  of  a  nolo  plea.  Use  of  such  a  plea  would  not  be  conclusive  but  only 
evidence  from  which  a  violation  can  be  inferred.  In  fact,  the  strongest  reason 
for  defendants  to  plead  nolo  contendere  is  the  very  fact  that  it  cannot  be  used  as 
evidence  against  the  defendant  in  a  treble  damage  action.  All  other  asserted 
reasons,  such  as  adverse  publicity  and  expense  if  a  trial  were  necessary,  pale  by 
comparison.  Indeed,  as  severe  a  penalty  can  be  imposed  on  a  defendant  pleading 
nolo  as  on  one  pleading  guilty.  Hudson  v.  United  States,  272  U.S.  451  (1926). 
And  today  a  criminal  violation  of  the  antitrust  laws  is  a  felony  and  fines  up  to 
.$100,000  can  be  imposed. 

Moreover,  it  is  clear  that  the  benefits  to  private  plaintiffs  from  the  use  of  nolo 
pleas  as  prima  facie  evidence  would  outweigh  any  additional  burdens  such  policy 
may  impose  upon  the  Department  of  Justice  of  having  to  litigate  more  cases.-  In 
light  of  the  increased  penalties  recently  enacted  by  Congress  for  ci-iminal  viola- 
tions, it  is  unlikely  that  an  individual,  when  faced  with  the  social  stigma  of 
being  a  convicted  felon  and  the  restrictions  such  a  conviction  would  imix)se  upon 
him,  would  be  any  more  or  less  willing  to  cop  a  nolo  plea  depending  on  the  prima 
facie  effect  of  such  plea  in  subsequent  civil  actions. 

Respectfully  submitted, 

Lee  a.  Freeman. 


"  Senator  Hart  expressed  it  best :  "If  this  means  Justice  must  try  more  lawsuits  in  the 
long  run  I  think  it  worth  the  effort."  Address  by  Senator  Hart,  National  Ass'n  of  Attorneys 
General,  Feb.  2,  1968,  as  reported  in  BNA  ATRR  No.  343,  Feb.  6,  196S,  A-14. 
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CONSUMERS  UNION  /  A  NONPROFIT  ORGANIZATION  /  PUBLISHER  OF  CONSUMER  REPORTS 
Washington  Office:  1714  MASSACHUSETTS  AVENUE.  WASHINGTON,  D.  C.  20036  /  202-785-1906 

March  19,  1975 


Honorable  Peter  W.  Rodlno,  Jr. 

Chairman 

Subcommittee  on  Monopoly  and 

Commercial  Law 
Committee  on  the  Judiciary 
House  of  Representatives 
Washlnpton,  D.O.  20515 

Dear  Mr.  Chairman: 

Consumers  Union   appreciates  very  much  your  Invitation  to 
submit  comments  on  H.R.  38  and  H.  R.  2850,  Bills  which  would 
permit  the  Attorneys  General  of  the  several  States  to  secure 
redress  for  their  citizens  and  for  political  subdivisions  of 
their  respective  states  for  damapres  and  In.lurles  sustained 
through  unlawful  monopolies  and  restraints  on  trade. 

Consumers  Union  stronp-ly  urf^es  adoption  of  this  legislation, 
which  would  greatly  Increase  effective  enforcement  of  the  federal 
antitrust  laws  and  give  consumers  a  means  of  redress  for  antitrust 
violations  which  Is  now  denied  to  them  by  reason  of  economic 
realities  and  recent  case  decisions. 


1.  Consumers  Union  Is  a  nonprofit  membership  organl 
chartered  In  1936  under  the  laws  of  the  State  of  Mew 
provide  Information,  education,  and  counsel  about  con 
and  services  and  the  management  of  the  family  Income. 
Union's  Income  Is  derived  solely  from  the  sale  of  Con 
(magazine  and  TV)  and  other  publications.  Expenses  o 
public  service  efforts  may  be  met,  In  part,  by  nonres 
noncommercial  grants  and  fees.  In  addition  to  report 
Union's  own  product  testing,  Consumer  Report_s ,  with  1 
million  circulation,  regularly  carries  articles  on  he 
safety,  marketplace  economics,  and  legislative,  ,1udlc 
regulatory  actions  which  affect  consumer  welfare.  Co 
Union's  publications  carry  no  advertising  and  receive 
support . 
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The  Need  for  the  Lef?;l3latlon 

The  power  of  a  state  to  sue  parens  patriae  for  the  recovery 
of  damages  for  Injury  to  Its  citizens  would  be  a  major  step 
toward  affordlnp  citizens  a  realistic  system  of  redress  for 
commercial  Injury.   Although  It  may  appear  to  those  unfamiliar 
with  the  reality  of  economics  and  the  court  system  that  means  of 
redress  already  exist  In  federal  legislation,  such  means  are  not 
In  fact  available  to  most  consumers.   First,  most  natural  persons 
and  manv  small  businesses  do  not  have  the  financial  resources  to 
initiate  costly  antitrust  lltlp;atlon  which  may  extend  over  four 
to  elKht  years.   Equally  Important,  the  prospective  individual 
recovery  in  the  event  of  successful  antitrust  lltlKatlon  would 
be  so  small  compared  with  the  costs  and  risks  of  losing  litiptation 
that  there  is  no  incentive  to  undertake  such  litigation.   The 
availability  of  attorney's  fees  in  the  event  of  success  is  of 
little  meaning,  because  in  protracted  litigation  of  this  nature, 
even  the  most  reasonable  of  attorneys  must  require  substantial 
amounts  of  expense  moneys  "up  front."   And  class  actions,  in 
addition  to  these  problems,  also  encounter  the  heavy  requirement 
of  notifylnp-  each  identifiable  member  of  the  class  at  the  nlain- 
tiffs'  expense. 

The  result  is  that  consumers  are  unable  to  take  the  remedial 
and  deterrent  antitrust  actions  V7hlch  would  compensate  them  for, 
and  crevent  in  the  future,  any  number  of  anticomnetltive  over- 
charges which  they  may  incur  during  the  thousands  of  consumer  or 
business  transactions  into  which  the  nrivate  Individual  consumer 
or  the  small  business  consumer  enters  each  year.   The  loss  In 
each  transaction  may  be  only  a  few  pennies  per  unit  of  goods  or 
services,  or  at  the  most  — in  most  cases —  a  few  dollars  or  a 
very  few  hundred  dollars.   But  the  accumulated  result  may  well 
add  up  to  hundreds  or  thousands  of  dollars  per  year  for  the  average 
family  or  small  business  and  billions  of  dollars  per  year  in 
anticompetitive  overcharges  over  the  entire  economy. 

An  obvious  solution  to  this  oroblem  is  to  nermit  a  state  to 
obtain  damages  on  behalf  of  its  citizens  where  the  state  Attorney 
General  determines  that  the  collectible  damages  or  deterrent  value 
are  sufficient  and  that  the  state  has  the  resources  to  maintain  the 
suit.   The  state  also  has  an  incentive  to  maintain  such  suits 
because  of  the  injury  to  its  statewide  economy.   As  alleged  by  the 
State  of  Hawaii  in  Hawaii  v.  Standard  Oil  Company  of  California, 
the  state  suffers  at  least  the  following  injuries  because. of  the 
anticompetitive  injury  to  its  private  citizens: 

(1)  revenues  of  its  citizens  have  been  wrongfully 
extracted  from  the  state; 


ti05   U.S.    251    (1972) 
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(2)  taxes  affecting  the  citizens  and  commer- 
cial entities  have  been  increased  to 
affect  such  losses  of  revenues  and  Income; 

(3)  opportunity  In  manufacturing,  shipping  and 
commerce  have  been  restricted  and  curtailed; 

(1)  the  full  and  complete  utilization  of  the 

natural  wealth  of  the  State  has  been  prevented; 

(5)  the  high  cost  of  manufacture  in  the  State 
[as  a  result  of  overcharges  to  manufacturing 
firms  within  the  state]  has  precluded  goods 
made  there  from  equal  competitive  access  with 
those  of  other  States  to  the  national  market; 

(6)  measures  taken  by  the  State  to  oromote  the 
general  progress  and  welfare  of  its  oeople  have 
been  [for  these  reasons]  frustrated; 

(7)  the  State's  economy  has  been  [for  these  reasons] 
held  in  a  state  of  arrested  development. 

On  the  basis  of  a  previous  Court  decision  in  (Teorgia^  v.  Pennsylvania 
^_y  •_?9,- >   It  appeared  until  the  Supreme  Court  deVlsTon  IrT "the ^Hawaii' 
case      that  such  a  pa^rejis  pa.trlae  suit  by  a  state  could  result 
in  the  recovery  of  damages  for  injury  to  the  state's  citizens. 
In  the  Hawaii  case,  however,  a  majority  ofj^the  Court  read  narrowly 
the  provisions  of  §^(a)  of  the  Clavton  Act   to  mean  that  the  state 
could  only  recover  such  damages  from  injury  under  the  antitrust 
laws  as  were  incurred  by  the  State  In  its  own  "business  or  property.' 
Mr.  Justice  Brennan,  in  his  dissenting  opinion,  noted: 

Even  if  [Georgia  v.  Pennsylvania.  Ry.  Co_.]   were 
not  dlsDo's'itlve,  I  would'  s  till  find  In  Hawaii '  s 
parens  patriae  count  a  claim  of  injury  to  its 
"business  or  property"  sufficient  to  state  a 
claim  under  §4.   There  runs  through  the  Court's 
opinion  an  assumption  that  Hawaii's  proprietary 
claims,  though  concededly  sufficient  to  state 
a  cause  of  action,  are  wholly  distinct  from 
those  raised  by  the  State  as  parens^  patriae. 
While  I  agree  that  the  two  counts  represent 
Injuries  to  the  State  in  separate  capacities, 
the  injuries  themselves  are  not  so  unrelated 
as  to  Justify  a  different  treatment  under  the 
Clayton  Act.  ...V/hether  the  injury  sought  to 
be  remedied  consists  of  additional  payments  from 
the  public  purse,  as  in  [Chattanooga  Foundry  & 


3.  32'*  U.S.  M39  (19't5). 

4.  15  U.S.C.  §15(a). 
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5 
Pl^e  Works  v.  City  of  Atlanta  ],  or  the 

failure  to  renerate  additional  wealth,  as  here, 
the  result  In  either  Instance  Is  the  same  -- 
•  the  government  and  Its  population,  as  entitles, 
have  suffered  harm  to  their  economic  well-being. 
If  that  harm  Is  characterized  "business  or 
property"  In  one  case  [Chattanooga],  then  we 
stretch  no  traditional  property  concepts  In 
applying  the  same  label  In  the  other. 

Thus,  a  good  case  can  be  made  simply  on  the  basis  of  the  Individ- 
ual consumer's  Interests  as  a  citizen  and  resident  of  a  state 
that  the  Congress  should  accept  the  Court  majority's  Invitation 
to  provide  a  "clear  expression  of  a  congressional  purpose  to 
make"  such  damages  collectible  in  a  parens  patriae  proceeding.' 
When  there  is  added  to  this  the  prospects  that  (a)  antitrust 
enforcement  can  be  improved,  both  with  respect  to  redress  for 
past  and  continuing  injury  and  with  respect  to  meaningful  deterrent 
action,  and  (b)  that  consumers  would  have  an  effective  means  of 
redress  not  now  practically  available  to  them,  it  seems  to  us 
clear  that  the  adoption  of  this  legislation  is  in  the  national 
economic  interest  as  well  as  in  the  Interest  of  consumers. 


Due  Process  Problems  Of  Notice 

Parens  patriae  legislation  has  been  criticized  because  it 
purportedly  raises  problems  regarding  due  process  requirements  of 
notice  to  the  class  of  consumers  who  have  sustained  private  In.lury 
which  would  be  rendered  res  ,1udlcata  by  litigation  of  the  state 
parens  patriate  claims.   We  see  no  such  problems.   The  proposed 
lep^islatlon  should  be  amended  to  Include  specific  notice  provisions, 
taking  notice  requirements  in  parens  patriae  proceedings  out  of 
the  existing  quagmire  of  Rule  23  of  "the  Ped'eral  Rules  of  Civil 
Procedure  and  providing  specifically  for  the  kinds  of  notice  which 
shall  be  required  in  such  proceedings.   It  seems  to  us  to  be 
sufficient  to  permit  publication  notice  (a)  as  to  unknown  members 
of  the  class  and  (b)  whenever  actual  notice  to  known  members  is 
Impracticable."   An  additional  provision  might  be  added  to  assure 
that  members  of  the  class  could  file  claims  against  a  fund  maintained 
by  the  state  for  a  period  of  time  after  the  damages  have  been 
collected.   These  provisions,  taken  together,  should  certainly 
suffice  to  assure  that  no  person  Is  excluded  from  recovering  damages 


5.  203  U.S.  390  (1906) 

6.  k05   U.S.  251,  dissenting  opinion  of  Justice  Brennan  at  273-27'*. 

7.  t05  U.S.  251.  majority  opinion  at  26it. 

8.  See  Mullane  v.  Central  Hanover  Bank  &   Trust  Co.,  339  U.S.  306  (1950) 
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who  could  reasonably  have  been  expected  to  do  so  but  for  the  state 
action  —  and  most  esoeclally  so  since  this  Is  the  kind  of  lawsuit, 
unlike  Truth  in  Lendlnp;  and  similar  other  actions,  In  which 
consumers  are  hardly  ever  plaintiffs  and  small  business  firms  are 
not  often  plaintiffs. 

^duplicative  Recojyerx 

Another  Question  which  has  been  raised  is  whether  duplicative 
recovery  could  result  because  of  state  and  private  recovery  of 
damages  for  the  same  injury  to  the  same  private  parties.   We 
see  nothing;  in  the  leR;islation  which  would  authorize  or  evince 
a  Congressional  intent  to  permit  duplicative  recovery.   Such  a 
possibility  seems  to  be  mere  fanciful  con.lecture  in  view  of  the 
nalns  which  the  Courts  have  taken  to  orotect  corporate  defendants 
from  suffering  large  amounts  of  damages. 9   However,  to  eliminate 
the  fear,  as  well  as  the  actuality,  of  such  a  possible  result, 
the  Bill  or  the  legislative  history  should  make  clear  that  the 
Congress  intends  the  legislation  to  permit  only  one  recovery  for 
each  ln,1ury.   This  might  well  be  accompanied  bv  a  provision 
permitting  persons  in  the  class  for  whose  injuries  the  State  seeks 
to  recover  damages  to  opt  out  of  the  class  for  whom  damages  may 
be  recovered  and  to  give  notice  of  such  intent  prior  to  the  time 
that  damages  are  assessed,  with  resulting  reduction  in  the  amount 
of  damages  recoverable  by  the  state.   Thereafter,  proof  of  lack 
of  actual  notice  and  inadeauacy  of  constructive  notice  could  be 
required  for  the  maintenance  of  new  suits  filed  after  expiration 
of  the  notice  date.   Additional  authority  to  prevent  duplicative 
recovery  undoubtedly  is  already  within  the  discretion  of  the 
Courts,  assuming  the  Congressional  Intent  not  to  permit  such 
recovery. 

Proof  of  Aggregate  Damages  V/lthout 
Identification  of  Individual  I^njured  Customers 

It  is  absolutely  essential,  in  order  to  have  effective 
trade  regulation  laws,  that  the  wrongdoer  not  profit  from  wrong- 
doing despite  successful  litigation  by  nlalntiffs.   Such  an 
effect  produces  a  scofflaw  class  of  business  firms  who  have  no 
fear  of  or  compunctions  against  violations  of  the  antitrust  law, 
other  than  the  outside  chance  that  the  individuals  Involved  may 
be  selected  for  a  rare  personal  criminal  prosecution.   We  view' 
it  to  be  essential  to  successful  parens  patriae  legislation, 
therefore,  that  a  State  Attorney  rieneral'be  authorized  to  collect 
the  full  amount  of  proven  damages  in  such  an  action,  even  vfhere 


See,  e.g.,  Elsen  v.  Carlisle  and 'Jacquelln,  HlJ   U.S.  156  (197li) . 
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it  Is  not  possible  to  Identify  all  Individual  customers  who  were 
harmed.   This  Is,  of  course,  a  completely  predictable  situation. 
In  the  Hawaii  case,  for  example,  the  class  of  ln,1ured  citizens 
Included  all  purchasers  of  prasollne  from  defendants  over  a 
specified  oerlod  of  time.   Commercial  customers  would  be  traceable 
In  such  situations,  In  all  likelihood,  through  Invoices  and  other 
of  defendants'  records  which  were  keot  In  connection  with  bulk 
sales  and  sales  on  account,  while  the  consumer  who  purchased  a 
tankful  of  erasollne  for  a  passenf^er  car  and  paid  cash  would 
undoubtedly  not  be  Identifiable;  and  adeauate  proof  of  the  number 
dollar  value  of  the  transactions  entered  Into  by  such  Individual 
consumers  over  the  entire  period  of  the  allep-ed  violation  would 
certainly  not  be  possible  In  many  Instances.   The  Attorney  General 
would,  however,  be  able  to  prove  each  defendant's  total  value  of 
sales  of  Fasollne,  however,  from  company  records,  state  p-asollne 
tax  records,  and  other  evidence,  so  that  the  aKp;rep;ate  damages 
would  be  susceptible  of  proof  despite  an  inability  to  allocate 
the  injury  amonp;  identified  customers. 

If  the  legislation  is  to  be  effective,  it  must  reach  all 
provable  aggregate  damages. 

Requirement  To  Pay  Damages  At  Time 
The^   Are  Determined   

One  additional  measure  v/hlch  is  necessary  in  order  to  assure 
that  an  antitrust  violator  does  not  profit  from  a  violation  despite 
successful  litigation  by  plaintiffs  Is  to  require  that  the 
defendants  must  pay  the  full  amount  of  proven  aggregate  damages 
into  a  Court-suoervised,  interest-bearing  fund  at  the  time  aggregate 
damages  are  assessed.   "This  should  be  required  without  regard  to 
additional,  and  possibly  lengthy,  proceedings  which  may  be 
required  to  allocate  damages ,  hear  post-trial  motions  or  prosecute 
appeals.   Otherwise,  a  defendant  who  Is  able  to  obtain  a  substantial 
rate  of  interest  on  deposits,  and  to  keep  a  lawsuit  alive  for 
several  years  past  the  stage  at  which  aggregate  damages  are 
determined,  may  be  able  to  recoup  in  the  form  of  earned  interest 
a  very  substantial  portion,  and  In  some  cases  perhaps  all,  of  the 
damages  due  plaintiffs.   This  means  that  the  direct  costs  of 
the  litigation  are  the  only  remaining  substantial  deterrent  to 
violations.   It  also  means  that  the  nlaintlffs  are  dally  losing  the 
Interest  to  which  they  are  entitled  for  the  sums  of  money  of  which 
they  may  have  been  due  many  years  nrior  to  eventual  payment.   We 
ure-e  the  inclusion  of  such  a  provision  In  the  proposed  legislation. 

Tncjjislon  Of  Dlsjtrict  Of  Columbia. 
Parens  p_atrlae_  legislation  should  clearly  provide  that  the 
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Dlstrlct  Columbia  Is  Included  within  the  meanlnp:  of  the  term 

"State"  and  that  the  District  of  Columbia  Corporation  Counsel 

be  Included  within  the  meaning  of  the  term  "State  Attorney  General" 

Conclusion 

Mr.  Chairman,  we  have  stated  our  positions  on  the  Issues 
touchlnp:  this  ImDortaint  proposed  legislation  which  we  believe 
to  be  essential  to  its  effectiveness.  We  believe  that  the  Bills, 
if  adopted  in  an  effective  form,  hold  out  great  promise  for  a 
multifold  improvement  in  antitrust  enforcement  and  for  the 
establishment  of  the  first  realistic  form  of  consumer  redress 
for  antitrust  in.lury.  Therefore,  v;e  support  its  adoption  and 
hope  that  the  Congress  can  act  speedily  to  assure  its  passage. 

Again,  we  thank  you  for  your  Invitation  to  submit  our  views 
on  the  parens  p^atrlae  bills  now  before  your  subcommittee. 


ncerely 


Mark  Silberge] 
Attorney 
Washington  Office 
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American  Bar  Association, 

Chicago,  III,  April  9,  1976. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Hart:  At  its  recent  meeting  in  Chicago,  the  Board  of  Governors 
of  the  American  Bar  Association  adopted  the  enclosed  recommendation  presented 
by  the  Section  of  Antitrust  Law  which  concerns  H.R.  38  and  similar  legislation. 
It  is  our  understanding  that  S.  1284,  Title  IV  (Parens  Patriae),  contains  provisions 
similar  to  a  number  of  provisions  of  H.R.  38  to  which  the  Association  is  opposed. 

This  recommendation  is  being  transmitted  for  your  information  and  whatever 
action  you  may  deem  appropriate.  If  hearings  are  scheduled  on  the  subject  of  this 
recommendation,  we  would  appreciate  your  advising  Herbert  E.  Hoffman, 
Director  of  the  American  Bar  Association  Governmental  Relations  Office,  1705 
DeSales  Street  N.W.,  Washington,  D.C.  20036,  (202)659-1330. 

Please  do  not  hesitate  to  let  us  know  if  you  need  any  further  information,  have 
anj^  questions  or  whether  we  can  be  of  any  assistance. 
Sincerely  yours, 

Kenneth  J,  Burns,  Jr. 

[Enclosure.] 

American  Bar  Association,  Report  to  the  Board  of  Governors,  Section  of 

Antitrust  Law 

recommendations 

The  Section  of  Antitrust  Law  recommends  adoption  of  the  following: 
Be  it  resolved.  That  the  American  Bar  Association  opposes  the  enactment  of 
H.R.  38,  or  any  similar  legislation,  on  the  following  grounds: 

(a)  With  respect  to  the  provision  which  would  permit  states  attorneys  general 
to  recover  as  parens  patriae  on  behalf  of  citizens,  unlike  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure  governing  class  actions,  there  are  inadequate  safeguards 
embodied  in  the  bill  to  enable  a  court  (1)  to  define  the  class  represented  by  the  state 
attorney  general,  and  (2)  to  determine  whether  the  state  attorney  general's  pro- 
ceeding on  behalf  of  such  citizens  is  the  most  efficient  and  equitable  manner  to 
obtain  the  relief.  Moreover,  there  exists  the  possibility  of  multiple  recovery  since 
there  is  nothing  in  the  bill  which  would  prohibit  citizens  from  bringing  their  own 
class  actions; 

(b)  With  respect  to  the  provision  which  would  permit  a  state  attorney  general 
to  recover  for  damages  to  the  general  economy  of  that  state  (as  opposed  to  dam- 
ages to  the  business  or  property  of  the  state) ,  there  are  no  criteria  for  determining 
the  amount  of  damages  to  the  general  economy;  and  no  court  could  ascertain  the 
amount  of  such  damages,  except  by  speculation; 

(c)  With  respect  to  the  provisions  of  the  bill  which  would  permit  a  state  to  es- 
cheat or  use  for  general  welfare  purposes  damages  not  collected  by  injured  citizens, 
the  excess  awarded  to  the  state  is  not  compensatory,  acts  as  a  penalty,  and  is  in- 
consistent with  the  statutory  scheme  which  provides  both  private  actions  for 
injurjr  to  the  business  or  property  of  the  plaintiff  and  criminal  sanctions  for  viola- 
tion of  the  antitrust  laws ; 

(d)  With  respect  to  the  provisions  of  the  biU  which  would  require  the  Attorney 
General  of  the  United  States  to  notify  state  attorneys  general  of  actions  which 
should  be  brought  on  behalf  of  citizens  of  the  states  and,  in  lieu  of  the  states' 
bringing  such  actions,  would  require  the  Attorney  General  of  the  United  States 
to  bring  actions  on  behalf  of  citizens  of  the  state,  there  is  every  reason  to  believe 
that  states  attorneys  general  would  independently  learn  of  the  United  States 
Attorney  General's  filing  of  such  actions  without  the  United  States  Attorney 
General's  having  to  make  the  determination,  with  respect  to  each  of  the  50  states: 
(1)  whether  any  such  state  would  be  entitled  to  bring  a  similar  action,  and  (2) 
whether  such  state  action  would  probably  lead  to  recovery  of  substantial  damages; 
and  to  the  extent  that  these  provisions  would  require  the  Attorney  General  of  the 
United  States  to  prosecute  actions  on  behalf  of  citizens  of  a  state  in  the  absence 
of  action  by  a  state  attoreny  general,  they  would  place  an  extremely  great  burden 
on  the  staff  of  the  Department  of  Justice,  which  would  result  in  a  large  diversion 
of  the  staff's  efforts,  thereby  impeding  the  effective  enforcement  of  the  antitrust 
laws. 


710 

Be  it  further  resolved,  That  the  American  Bar  Association  endorses  the  philosophy 
of  devising  a  means  whereby  damages  can  be  recovered  for  antitrust  violations 
which  cause  individually  small,  but  widespread,  consumer  harm. 

Be  it  finally  resolved,  That  the  President  or  his  designee,  is  authorized  to  present 
the  Association's  views  to  the  Congress. 

REPORT 

H.R.  38  would  amend  the  Clayton  Act  in  two  important  respects.  First,  it 
would  authorize  state  attorneys  general  to  institute  civil  actions  in  federal  court 
as  parens  patriae:  (i)  to  recover  damages  personally  sustained  by  citizens  of  the 
state  as  a  result  of  antitrust  violations  (the  court  would  have  discretion  to  require 
that  the  action  be  brought  as  a  class  action  pursuant  to  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure) ;  and  (ii)  to  recover  for  damages  to  the  general  economy 
of  the  state  or  a  political  subdivision  as  a  result  of  such  violation.  In  an  action  to 
recover  damages  on  behalf  of  citizens  of  the  state,  the  state  attorney  general 
could  recover  aggregate  damages  without  proving  individual  claims,  and  proof  of 
damages  could  be  based  on  sampling  techniques.  Damages  not  distributed  to 
citizens  would  be  paid  out  in  accordance  with  state  law,  or  in  the  absence  of  such 
law,  are  escheated  or  used  for  general  welfare  purposes. 

The  second  part  of  the  biU  would  require  the  Attorney  General  of  the  United 
States,  when  he  has  instituted  an  antitrust  action  for  damages  on  behalf  of  the 
United  States,  to  notify  a  state  attorney  general  of  the  probability  that  an  action 
on  behalf  of  citizens  of  the  state  would  probably  lead  to  a  substantial  recovery.  In 
the  event  that  the  state  attorney  general  does  not  institute  such  a  suit  within 
ninety  days  after  such  notice,  the  Attorney  General  of  the  United  States  would  be 
required  to  do  so  on  behalf  of  citizens  of  the  relevant  state. 

The  first  part  of  H.R.  38  would  overrule  the  Court  of  Appeals'  decision  in 
State  of  California,  et  al.,  v.  Frito-Lay,  Inc.,^  which  held  that  a  state  has  no  right  to 
recover  as  parens  patriae  for  the  damages  sustained  by  its  citizens  as  a  result  of 
antitrust  violations.  It  would  also  overrule  the  Supreme  Court  decision  in  Hawaii 
V.  Standard  Oil  Co.  of  California,'^  which  held,  inter  alia,  that  Section  4  of  the 
Clayton  Act  did  not  authorize  a  state  to  sue  for  damages  to  its  general  economy 
attributable  to  the  violation  of  the  antitrust  laws,  on  the  grounds  that  such  re- 
covery would  be  too  speculative  and  that  there  was  no  demonstrable  injury  to 
the  "business  or  property"  of  the  state  cognizable  under  the  Clayton  Act. 

Section  4C  (a),  the  provision  authorizing  parens  patriae  suits  to  recover  for 
damages  to  citizens  of  a  state,  contains  none  of  the  safeguards  of  Federal  Rule  23 
which  are  designed  to  insure  fundamental  fairness  to  the  parties.  Its  vague  and 
general  language  does  not :  (i)  indicate  whether  the  action  is  to  be  dismissed  when 
other  methods  are  superior  for  resolving  the  controversy  in  a  fair  and  efficient 
manner;  (ii)  provide  for  notice  to  citizens  represented  in  the  suit,  so  as  to  provide 
them  with  the  opportunity  to  opt  out  and  proceed  separately;  and  (iii)  protect 
defendants  from  duplicative  suits  instituted  by  citizens  whose  claims  were  adju- 
dicated in  the  parens  patriae  suit.  The  Antitrust  Section  of  the  American  Par 
Association  opposes  legislation  such  as  this,  which  would  deprive  both  antitrust 
plaintiffs  and  defendants  of  essential  rights. 

Similarly,  the  Antitrust  Section  opposes  Section  4C  (b),  which  would  dispense 
with  the  requirement  of  proof  of  individual  damages  in  suits  instituted  by  state 
attorneys  general  for  damages  to  state  citizens.  Not  only  would  such  a  technique 
involve  serious  constitutional  issues  relating  to  the  right  of  a  defendant  to  dispute 
each  claim  and  the  Seventh  Amendment  guarantee  to  a  jury  trial  on  each  damage 
claim  in  excess  of  $20,  but  it  would  not  solve  the  manageability  problems  that 
arise  in  massive  class  actions.  This  is  because  antitrust  damages  can  rarely  be 
computed  by  mathematical  formulations;  total  damages  would  have  to  be  reduced 
by  amounts  attributable  to  those  who  have  opted  out;  and  represented  citizens 
would  have  to  be  afforded  the  opportunity  to  claim  their  shares  on  an  individual 
basis.  Finally,  this  attempt  to  codify  the  so-called  "pot  of  gold"  theory  of  damages 
is  inconsistent  with  the  statutory  scheme,  because  it  is  non-compensatory  and 
punitive.  No  court  has  ever  held  on  the  merits  that  the  "fluid  relief"  or  "pot  of 
gold"  theory  of  antitrust  recovery  was  permissible.^ 


1  474  F.  2d  774  (9th  Cir.  1973). 

2  405  U.S.  251  (1972). 

5  The  "pot  of  gold"  theory  has  been  agreed  to  by  defendants  in  settlement  cases,  see  West  Virginia  v. 
Chas.  Pfizer  &  Co.,  314  F.  Supp.  710  (S.D.N.Y.  1970),  aff'd,  440  F.  2d  1079  (2d  Cir.),  cert,  denied,  404  U.S. 
871  (1971),  but  rejected  as  inappropriate  when  opposed  by  a  defendant.  Eisen  v.  Carlisle  &  Jacquelin,  479 
F.  2d  1005,  1013  (2d  Cir.  1973),  aff'd  on  other  grounds,  94  S.  Ct.  2140  (1974). 
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The  Antitrust  Section  opposes  Section  4C  (a)  (2),  because  the  concept  of 
parens  patriae  suits  for  damages  to  the  "general  economy"  of  a  state  is  such  a 
vague  and  overly  general  c^>ucept  that  it  could  not  avoid  recoveries  duplicative 
to  those  sought  by  constituents,  would  not  be  susceptible  of  computation,  and 
would  be  sought  for  "injury"  too  remote  from  the  antitrust  violation  to  merit 
judicial  protection.  As  such,  it  would  constitute  punitive  relief  out  of  proportion 
to  any  harm  that  could  have  been  caused  by  an  antitrust  violation. 

However,  the  Antitrust  Section  does  agree  with  the  philosophy  of  empowering 
state  attorneys  general  to  take  a  more  active  role  in  vindicating  the  interests  of 
consumers  who  have  been  subjected  to  antitrust  violations. 

The  second  part  of  H.R.  38  is  deficient  in  its  requirement  that  an  antitrust 
suit  for  da.uages  to  the  citizes  of  a  state  must  be  filed  whenever  a  notification  is 
given  to  the  state  attorney  general,  as  would  be  required  by  Section  4D.  It  is 
inappropriate  and  impracticable  to  require  a  public  official  to  bring  an  antitrust 
action.  Moreover,  the  fact  that  the  Attorney  General  of  the  United  States  would 
have  to  do  so  whenever  a  state  attornej^  general  does  not  institute  a  suit  in  response 
to  the  statutory  notification,  would  operate  as  a  disincentive  to  the  maintenance 
of  strong  state  antitrust  enforcement  staffs  and  would  unnecessarily  strain  the 
resources  of  the  Antitrust   Division. 

CONCLUSION 

For  the  reasons  stated  above,  the  Council  of  the  Antitrust  Section  of  the 
American  Bar  Association  opposes  H.R.  38  and  similar  legislation.  These  recom- 
mendations were  approved  by  the  Council  of  the  Section  of  Antitrust  Law  at  its 
meeting  on  March   1,   1975.^ 

These  recommendations  are  being  submitted  to  the  Board  of  Governors 
rather  than  the  House  of  Delegates  because  the  House  of  Representatives  is 
expected  to  take  action  on  H.R.  38  within  the  next  few  weeks. 


American  Bar  Association, 

Chicago,  III.,  June  19,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart  :  Walker  B.  Comegys,  Esq.,  sent  me  a  copy  of  your  letter 
of  June  3  and  asked  me  to  reply  on  behalf  of  the  Section  of  Antitrust  Law.  In  his 
letter  to  you  dated  May  10,  Mr.  Comegys  indicated  that  one  of  our  committees 
"made  a  I'eport  which  was  at  variance  in  part  with  the  resolutions  unauimously 
adopted  by  the  Council  .  .  ."  The  report  to  which  this  statement  referred  was  not 
actually  a  committee  report  but  was  a  recommended  report  prepared  by  two 
members  of  the  Section's  Civil  Practice  and  Procedure  Committee. 

John  H.  Morrison,  Esq.,  Chairman  of  our  Civil  Practice  and  Procedure  Com- 
mittee, had  written  to  the  more  than  100  members  of  his  Committee  asking  for 
volunteers  to  prepare  a  draft  of  a  report  on  Congressman  Rodino's  Parens  Patriae 
Bill.  Tliomas  N.  Burnham  and  Paul  H.  Titus  volunteered  and  they  were  the 
authors  of  the  report  to  which  Mr.  Comegys  referred  The  draft  report  was  not 
considered  by  the  Civil  Practice  and  Procedure  Committee 

American  Bar  Association  policy  does  not  permit  a  Section  to  make  a  report 
public  unless  it  has  been  approved  by  the  Section's  Council  and  authorization  to 
relea.se  the  report  has  been  obtained  from  the  American  Bar  Association.  If  you 
would  like  to  see  a  copy  of  the  draft  report,  however,  I  am  sure  that  either  of  the 
authors  would  be  happy  to  send  you  a  copy.  Their  addresses  are  set  forth  below. 
Sincerely  yours, 

John  Izard. 


<  The  forefroinp  rpport  came  to  the  attention  of  the  Antitrust  Section  throuph  its  normal 
review  of  proposed  antitrust  legislation.  While  the  proposed  statute  could  aflfect  clients  of  a 
number  of  the  thousands  of  members  of  the  Antitrust  Section,  there  has  been  no  known 
interest  of  any  Section  member  in  the  preparation  of  the  report  by  virtue  of  specific  employ- 
ment or  representation  of  clients.  The  proposed  lejjislation  appears  clearly  to  be  within  the 
day-to-day  competence  of  the  legal  profession  since  it  would  create  new  legal  standards, 
procedures  and  remedies  with  tremendous  significance  to  all  lawyers  who  advise  clients 
who  are  engaged  in  business. 
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Ame^iican  Bar  Association, 

Boston,  Mass.,  May  19, 1975. 
Re:  S.  1284. 

Hon.  Philip  A.  Hart, 

Chairman,  Senate  Subcommittee  on  Antitrust  and  Monopoly, 

253  Old  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Hart:  Thank  you  for  your  letter  of  May  14,  (which  I  received 
late  in  the  afternoon  of  May  16),  wliicli  rai.sed  the  question  of  the  mechanics 
involved  in  the  Antitrust  Section's  determination  to  oppose  the  parens  patriae 
concept  embodied  in  H.R.  38  and  S.  1284  and  the  subsequent  adoption  of  that 
position  by  the  American  Bar  Association.  Because  of  the  tight  time  schedule 
imposed  by  the  closing  of  the  record,  the  following  represents  my  best  efforts 
to  respond  to  your  inquiry.  I  have  been  unable  to  reach  the  Chairman  of  the 
Section  of  Antitrust  Law,  John  Izard,  Esq. ;  and  in  the  event  he  has  any  additional 
comments  or  corrections  to  make  in  the  following,  he  will  be  in  contact  with  you, 
notwithstanding  the  fact  that  the  I'ecord  will  have  been  closed. 

The  American  Bar  Association  Section  of  Antitrust  Law  has  8,500  members. 
It  has  never  been  the  practice,  to  the  best  of  my  knowledge,  for  the  entire  Section 
membership  to  be  sent  questionnaires  regarding  their  position  on  specific  pieces  of 
legislation.  Instead,  customarily,  the  bills  which  appear  important  to  the  Anti- 
trust Section  are  referred  by  the  Chairman  of  the  Section  to  the  specific  Standing 
Committees  of  the  Section,  which  have  jurisdiction  over  the  matter,  for  recom- 
mendations as  to  action  by  the  Council.  On  request,  any  member  of  the  Section 
is  automatically  appointed  to  the  Committee  of  the  Section  of  his  choice. 

This  referral  Committee  then  makes  a  report  to  the  Officers  and  Council  of  the 
Antitrust  Section,  the  members  of  which  are  elected  by  the  membership  pursuant 
to  Article  III  of  the  By-Laws  of  the  Section  of  Antitrust  Law.  There  are  14  members 
of  the  Council  and  five  Officers,  who  act  as  the  governing  body  of  the  Section. 
The  Council,  as  a  governing  body  representing  the  membership  of  the  Section, 
is  free  to  adopt  the  Committee's  report,  modify  the  Committee's  report,  or  take 
no  action  thereon. 

If  the  matter  involves  a  position  on  pending  legislation,  then  any  affirmative 
action  taken  thereon  is  referred  by  the  Chairman  of  the  Council  to  the  Board  of 
Governors  of  the  American  Bar  Association  or,  if  time  permits,  to  the  House  of 
Delegates,  where  the  resolutions  adopted  by  the  Council  may  be  acted  upon. 

Those  members  of  the  Section  of  Antitrust  Law  who  are  active  members  know 
that  when  a  bill  has  been  referred  to  a  Committee  for  a  report  that  the  referral  is 
made  for  the  purpose  of  determining  whether  a  Section  position  should  be  taken 
thereon. 

While  questionnaires  are  not  sent  to  each  of  the  8,500  members  of  the  Antitrust 
Section  (which  would  be  expensive  and,  in  the  case  of  legislation  with  tight  time 
schedules,  impractical),  your  Subcommittee  should  be  advised  that  each  member 
of  the  Section  in  good  standing  has  received  periodic  reports  {Chairman's  News- 
letters) from  the  Chairman  of  the  Section.  In  the  case  of  the  parens  patriae  bill, 
the  Chairman  of  the  Section  on  March  15,  1974  sent  a  Chairman's  Newsletter  to 
all  members  of  the  Section  of  Antitrust  Law.  On  page  5  of  that  letter,  paragraph  8 
reads  as  follows: 

8.  Parens  Patriae  Bill  (H.R.  12528  [now  designated  as  H.R.  38]).  This  is  a 
recent  introduction  by  Chairman  Rodino  of  the  House  Judiciary  Committee. 
One  day  of  hearings  has  been  scheduled  for  February  25,  at  which  the  At- 
torney General  and  the  Antitrust  Division  have  been  invited  to  testify.  For 
the  text  of  the  bill,  see  page  D-1,  ATRR  No.  641,  February  5,  1974. 
Again,  in  a  subsequent  newsletter  to  all  members  of  the  Section  of  Antitrust 
Law,  dated  April  24,  1974,  the  Chairman  reported  in  part  as  follows  at  page  2: 
.  .  .  [T]he  Rodino  Bill  was  discussed  and  referred  to  the  Private  Antitrust 
Litigation  Committee,  Civil  Practice  and  Procedure  Committee,   Consumer 
Protection  Committee  and  State  Antitrust  Laws  Committee. 
Of  these  Committees,  only  one  made  a  report  which  was  at  variance  in  part 
with  the  resolutions  unanimously  adopted  by  the   Council  at  its  meeting  on 
March  1,  1975,    Messrs.  Kauper  and  Engman  abstaining.  The  minutes  of  that 
meeting  are  attached  hereto. 
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The  Resolutions  and  Report  Avcre  thereafter  submitted  to  the  Board  of  Gover- 
nors of  the  American  Bar  Association.  I  do  not  know  what  the  vote  of  the  Board  of 
Governors  was,  except  that  it  approved  the  Resohitions  and  Report  in  the  form 
attached  to  my  prepared  statement. 

From  the  foregoing,  it  is  ajjparent  that  any  interested  Section  member  was  put 
on  notice  that  the  parens  patriae  legislation  was  under  consideration  by  the  Sec- 
tion at  least  as  early  as  the  April  24,  1974  Chairman's  Newsletter;  and  any  inter- 
ested Section  member  could  have  communicated  his  comments  either  to  the  Chair- 
man of  the  Section  or  the  Chairman  of  one  of  the  Committees  to  which  the  bill 
was  referred  at  the  A\m\  3,  1974  meeting. 

It  is  impossible  to  determine  how  man}"  members  of  the  Section  were  involved 
in  the  decision  taken  by  the  Section  on  the  parens  patriae  bill  since  we  have  no 
internal  compilation  of  who  communicated  with  members  of  the  respective 
Committees,  Council  members  or  Officers. 

I  hope  this  responds  to  your  inquiry. 

With  best  personal  regards. 
Sincerely  yours, 

Walker  B.  Comegys. 
Enclosure. 

Minutes  of  Council  Meeting,  Section  of  Antitrust  L.\w,  American  Bar 

Association 

ocean  reef  club,  key  largo,   FLA.,   SATURDAY,  MARCH  1,   1976 

Chairman  John  Izard  called  the  meeting  to  order  at  9:00  A.M.  Saturday, 
?»Iarch  1,  1975.  Officers  and  Council  members  present  at  the  meeting  were:  Vice 
Chairman  C.  Brien  Dillon,  Secretary  Richard  E.  Day,  Section  Delegate  Edwin  S. 
Rockefeller,  Last  Retiring  Chairman  Thomas  M.  Scanlon,  Howard  Adler,  Jr., 
Harvey  M.  Applebaum,  Taylor  R.  Briggs,  Walker  B.  Comegys,  H.  Francis 
DeLone,  Lewis  A.  Engman,  Gordon  F.  Hampton,  Allen  C.  Holmes,  Thomas  E. 
Kauper,  William  J.  Lowry,  W.  Donald  McSweeney,  Ira  M.  MiUstein,  and  Earl  E. 
Pollock.  Also  present  were:  Donald  I.  Baker,  Maxwell  M.  Blecher,  Richard  K. 
Decker,  Lawrence  F.  Ebb,  Eleanor  M.  Fox,  William  L.  Fugate,  James  T.  Halver- 
son,  Barry  E.  Hawk,  Daniel  F.  Kolb,  Paul  H.  LaRue,  James  R.  Loftis,  Luther  C. 
McKinney,  Marc  McSweeney,  John  H.  Morrison,  Richard  W^  Pogue,  William  W. 
Sadd,  Irving  Scher,  Willis  B.  Snell,  Julian  O.  von  Kalinowski,  Richard  A.  W^hiting, 
Law  Student  Division  Liaison  J.  Kent  Jarrell  and  Staff  Liaison  Shelley  Walker. 

Upon  motion  duly  made  and  seconded,  the  following  resolution  was  adopted  and 
placed  on  the  agenda  for  the  April  meetings  for  action  by  the  Section,  with  the 
view  to  adoption  by  the  American  Bar  Association : 

Whereas,  H.R.  38  would  authorize  states  attorneys  general  to  bring  suits  for 
recover}'  of  damages  sustained  by  citizens  of  their  respective  states;  and 

Whereas,  H.R.  38  ould  authorize  states  attorneys  general  to  bring  suits  for 
recovery  of  damages  to  the  general  economy;  and,  in  either  case,  provides  for 
escheat  of  damages  not  claimed  by  persons  represented  by  the  attorney  general; 
and 

Whereas,  H.R.  38  would  require  the  Attorney  General  of  the  United  States, 
upon  filing  of  an  action  under  the  antitrust  laws  for  damages  on  behalf  of  the 
United  States,  to  notify  any  state  attorney  general  if  he  has  reason  to  believe  (a) 
that  any  state  attorney  general  would  be  entitled  to  bring  a  similar  action  and 
(b)  that  such  state  action  would  probably  lead  to  recovery  of  substantial  damages; 
and 

W'hereas,  H.R.  38  would  require  the  Attorney  General  of  the  United  States 
to  bring  action  on  behalf  of  any  state  attorney  general  who  failed,  within  90  days 
after  said  notification,  to  bring  a  similar  action ;  and  be  it 

Resolved,  That  the  Council  of  the  Section  of  Antitrust  Law  of  the  American  Bar 
Association  endorses  the  philosophy  of  devising  a  means  wherebj"  damages  can 
be  recovered  for  antitrust  violations  which  cause  individually  small,  but  wide- 
spread, consumer  harm ;  be  it  hereby  further 

Resolved,  That  the  Council  of  the  Section  of  Antitrust  Law  of  the  American  Bar 
Association  opposes  the  enactment  of  H.R.  38,  or  any  similar  legislation,  on  the 
following  grounds: 

(a)  With  respect  to  the  provision  which  would  permit  states  attorneys  general 
to  recover  as  parens  patriae  on  behalf  of  citizens,  unlike  Rule  23  of  the  Federal 
Rules  of  Civil  Procedure  governing  class  actions,  there  are  inadequate  safeguards 
embodied  in  the  bill  to  enable  a  court  (a)  to  define  the  class  represented  by  the 
states  attorneys  general,  and  (b)  to  determine  whether  the  attorneys  general's 
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proceeding  on  behalf  of  such  citizens  is  the  most  efficient  and  equitable  manner  to 
obtain  the  relief.  Moreover,  there  exists  the  possibility  of  multiple  recovery  since 
there  is  nothing  in  the  bill  which  would  prohibit  citizens'  bringing  their  own  class 
actions ; 

(b)  With  respect  to  the  provision  which  would  permit  the  states  attorneys 
general  to  recover  for  damages  to  the  general  economy  of  that  state  (as  opposed  to 
damages  to  the  business  or  property  of  that  state),  there  are  no  criteria  for  deter- 
mining the  amount  of  damages  to  the  general  economy;  and  no  court  could  as- 
certain the  amount  of  such  damages,  except  by  speculation ; 

(c)  With  respect  to  the  provisions  of  the  bill  which  would  permit  the  escheat  to 
the  state  of  damages  not  collected  by  citizens  injured,  the  excess  escheated  to  the 
state  is  not  compensatory,  acts  as  a  penalty,  and  is  inconsistent  with  the  statutory 
scheme  which  provides  both  private  actions  for  injury  to  the  business  or  property 
of  the  plaintiff  and  criminal  sanctions  for  violation  of  the  antitrust  laws ; 

(d)  With  respect  to  the  provisions  of  the  bill  which  would  require  the  Attorney 
General  of  the  United  States  to  notify  states  attorneys  general  of  actions  which 
should  be  brought  by  the  states  and,  in  lieu  of  the  states'  bringing  such  actions, 
require  the  Attorney  General  of  the  United  States  to  bring  the  action  on  behalf 
of  the  state,  there  is  every  reason  to  believe  that  states  attorneys  general  would 
independently  learn  of  the  United  States  Attorney  General's  filing  of  such  actions 
without  the  United  States  Attorney  General's  having  to  make  the  determination, 
with  respect  to  each  of  the  50  states,  (a)  Avhether  any  such  state  would  be  entitled 
to  bring  a  similar  action  and  (b)  whether  such  state  action  would  probably  lead 
to  recovery  of  substantial  damages;  and  to  the  extent  these  provisions  would 
require  the  Attorney  General  of  the  United  States  to  prosecute  actions  on  behalf 
of  the  states  in  the  absence  of  state  action,  they  would  place  an  extremely  great 
burden  on  the  staff  of  the  Department  of  Justice,  which  would  result  in  a  large 
diversion  of  the  staff's  efforts,  thereby  impeding  the  effective  enforcement  of 
the  antitrust  laws. 

Following  a  discussion  of  the  Department  of  Justice  efforts  to  draft  a  bill  to 
tighten  Clayton  Act  Section  8,  the  matter  was  referred  to  the  Subcommittee  on 
Section  8  for  review  and  consideration. 

Mr.  Applebaum  reported  on  the  publication  of  Antitrust  Law  Developments, 
and  the  projected  publication  of  the  1975  Pocket  Part  in  the  fall  1975,  or  later. 
The  latter  was  placed  on  the  agenda  for  the  Montreal  meeting.  It  was  the  consensus 
that  each  Liaison  Council  member  review  his  committee  drafts  and  submit 
comments  by  the  April  meeting. 

Mr.  Whiting  reported  on  the  programs  for  the  April  meeting  in  Washington 
and  the  August  meeting  in  Montreal. 

The  progress  of  the  Monograph  Project  was  reviewed  and  assignments 
announced. 

There  being  no  further  business  the  meeting  adjourned  at  10:30  A.M. 

Richard  E.  Day,  Secretary. 

Law  Offices  of  Kaufman  &  Harris, 

Pittsburgh,  Pa.,  July  8,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  In  response  to  your  letter  of  July  2,  1975  I  am  enclosing 
a  summary  of  the  "Rodino"  Bill  as  it  was  introduced  in  the  last  Congress  and  a 
copy  of  my  recommendation  with  respect  to  that  proposed  legislation. 

I  am  sure  that  Mr.  Burnham  can  furnish  you  with  the  amended  version  which 

was  submitted  to  the  chairman  of  the  Civil  Practice  and  Procedure  Committee 

of  the  Antitrust  Section.  As  you  can  appreciate,  the  enclosed  material  represents 

purely  my  personal  views  which  were  not  the  views  of  the  American  Bar  Association. 

Very  truly  yours, 

Paul  H.  Titus. 


Summary  of  Proposed  Bill 

The  proposed  Parens  Patriae  Amendments  (HR  12528  and  HR  12921,  93rd 
Congress  2nd  Sess.)  provide  for  a  new  mechanism  for  the  enforcement  of  the 
antitrust  laws  by  authorizing  the  attorneys  general  of  the  various  states  to  bring 
actions  for  damages  under  the  antitrust  laws.  The  proposed  legislation  does  not 
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work  any  substantive  amendments  to  the  antitrust  laws;  however,  it  does  raise 
several  fundamental  issues  concerning  the  enforcement  of  the  antitrust  laws 
through  the  recovery  of  money  damages. 

The  theory  underlying  the  proposed  amendments  has  received  the  qualified 
support  of  the  Department  of  Justice  and  strong  support  from  over  30  state 
attorneys  general  and  the  National  Association  of  Attorneys  General.  In  the 
presentations  to  the  Subconmiittee  on  Monopolies  and  Commercial  Law  of  the 
Committee  on  the  Judiciary  the  various  proponents  of  this  legislation  did  raise 
numerous  objections  to  specific  provisions  of  the  Rodino  Bill  and  a  variety  of 
prol)lems  have  been  envisioned  in  connection  with  this  legislation. 

In  general,  the  Rodino  Bill  proposes  that  Section  4  of  the  Clayton  Act  would 
be  amended  by  adding  three  additional  subsections.  The  following  is  a  summary 
of  the  proposed  amendments  and  the  problems  or  objections  raised  with  respect 
to  each  subsection : 

1.  Proposed  new  section  4C  jirovidcs  for  attorneys  general  of  the  varioiis  states 
to  sue  under  §§4  and  16  of  the  Clayton  Act  as  Parens  Patriae  for  damages  and 
for  other  relief.  It  also  provides  for  the  type  of  evidence  which  may  be  used  to 
prove  damages  and  for  a  mechanism  for  distributing  any  recoveries. 

As  Parens  Patriae,  the  attorney  general  of  any  state  is  authorized  to  sue  for 
damages  personally  suffered  by  citizens  of  the  state.  In  addition,  "if  the  court 
finds  in  its  discretion  that  the  interests  of  justice  so  require,"  the  attorney  general 
can  sue  as  a  representative  member  of  the  class  consisting  of  citizens  of  the  state. 
Any  attorney  general  is  further  authorized  to  sue  as  parens  patriae  with  respect 
to  damages  to  the  general  economy  of  the  state  or  any  political  subdivision  of  the 
state. 

These  provisions  are  at  the  heart  of  the  proposed  change  in  the  law.  The  re- 
maining provisions,  while  important,  are  intended  to  supplement  these  basic 
provisions.  The  express  purpose  of  this  proposed  legislation  is  to  overrule  the 
opinion  of  the  United  States  Supreme  Court  in  Hawaii  v.  Standard  Oil  Co.,  405 
U.S.  251  (1972)  and  the  o])inion  of  the  Ninth  Circuit  Court  of  Appeals  in  California 
V.  Frito-Latj,  Inc.,  474  F.  2d  774  (9th  Cir.  1973)  cert.  den.  412  U.S.  908  (1973). 

While  there  appeared  to  be  virtually  unanimous  support  for  the  concept  of 
permitting  state  attorneys  general  to  bring  actions  as  Parens  Patriae,  certain 
fundamental  problems,  as  w^ell  as  technical  problems,  were  raised  with  these 
proposed  provisions.  The  fundamental  questions  raised  related  to  problems  of 
standing  to  sue,  avoidance  of  duplicating  recovery,  and  overlapping  litigation. 
Somewhat  more  technical  problems  were  raised  about  the  use  of  the  term  "citizen," 
the  relationship  of  this  legislation  with  Rule  23,  and  the  standards  to  be  employed 
in  allowing  an  attorney  general  to  sue  on  behalf  of  a  class  of  citizens. 

The  fundamental  problem  is  one  common  to  other  areas  of  the  law  in  addition 
to  the  antitrust  area.  Since  the  effects  of  anticompetitive  behavior  or  restraints 
on  trade  are  felt  by  many  persons,  firms  or  governmental  agencies  in  varying 
ways,  the  problem  for  the  law  is  of  devising  means  to  recover  the  windfall  derived 
by  the  party  violating  the  law  and  to  distribute  such  amount  to  those  who  have 
been  injured  without  unnecessary  litigation.  In  the  antitrust  area  the  courts  have 
denied  standing  to  sue  to  those  whose  injury  was  deemed  too  remote.  They  have 
discussed  the  problems  of  "passing  on,"  of  duplicative  recovery,  and,  on  the  other 
hand,  that  of  not  permitting  the  wrongdoer  to  escape  liability  because  the  exact 
amount  of  damages  cannot  be  easily  ascertained.  This  proposed  legislation  requires 
a  consideration  of  such  issues.  Many  of  the  state  attorneys  general  raise  the 
concern  that  unless  the  legislation  clearly  indicates  an  intention  to  permit  remote 
customers  to  recover  for  the  injuries  which  they  have  suffered,  thej^  may  be  barred 
from  recovery  for  many  members  of  the  public  who  might  be  deemed  not  to  have 
standing  to  sue.  Related  to  this  is  a  concern  as  to  whether  private  suits  by  citizens 
should  be  barred  if  an  action  on  behalf  of  such  citizens  has  been  brought  by  an 
attorney  general.  Finally,  the  Assistant  Attornej^  General  in  charge  of  the  Anti- 
trust Section  seriously  questioned  the  wisdom  of  overruling  Hawaii  v.  Standard 
Oil  Co.  It  was  his  position  that  the  difficulty  of  separating  damages  to  the  general 
economy  of  the  state  from  damages  suffered  by  citizens  of  the  state  was  such  that 
a  strong  possibility  of  a  duplicative  recovery  existed.  Beyond  the  problem  of  a 
duplicative  recovery,  he  urged  that  the  damage  exposure  for  firms  might  be  so 
great  as  to  impose  excessive  risks  on  the  business  community.  On  this  point  the 
National  Association  of  Attorneys  General  disagreed  strongly.  It  was  their  i^osition 
that  it  is  economically  feasible  to  separate  individual  damages  from  damages 
occurring  to  the  general  economy  of  the  state.  On  the  premise  that  such  damages 
could  be  separated,  it  was  the  position  of  the  Association  that,  where  a  party  has 
inflicted  harm  on  the  economj'  of  the  state  by  violating  the  antitrust  laws,  these 
damages  should  be  recovered  for  the  benefit  of  the  citizens  of  the  state. 
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The  technical  questions  relating  to  proposed  section  4C  involved  problems 
arising  out  of  the  precise  wording  of  the  proposed  Rodino  Bill.  The  Rodino  Bill 
authorizes  suits  "on  behalf  of  citizens."  This  raises  an  issue  as  to  whether  the  at- 
torney general  can  represent  business  firms,  nonprofit  institutions  and  other 
entities  within  the  state,  including  political  subdivisions  within  the  state.  In  au- 
thorizing a  filing  of  class  actions  in  a  representative  capacity,  the  Bill  provides 
that  this  will  be  permitted  "in  the  interests  of  justice."  This  standard  was  viewed 
as  being  too  vague  by  many  attorneys  general.  Finally,  a  question  was  raised  as 
to  whether  the  provisions  of  Rule  23  Would  apply  to  a  class  action  under  this 
statute. 

The  provisions  of  the  Rodino  Bill  with  respect  to  measuring  damages  would 
permit  aggregating  damages  without  separately  proving  the  individual  claims  of 
every  citizen.  In  general,  these  provisions  would  not  meet  with  great  opposition. 
Likewise,  the  Bill  authorizes  the  distribution  of  any  recovery  to  citizens  either  in 
accordance  with  state  law  or  in  accordance  with  a  plan  formulated  and  approved 
by  the  court.  There  is  a  proviso  that  the  distribution  procedure  should  afford 
each  citizen  an  opportunity  to  secure  a  pro  rata  portion  of  the  recovery.  Again, 
while  numerous  suggestions  were  made  as  to  changes  in  wording,  no  fundamental 
problems  were  raised  with  respect  to  this  section. 

2.  Proposed  section  4D  of  the  Rodino  Bill  is  extremely  controversial.  It  would 
require  that  the  Attorney  General  of  the  United  States  give  notice  of  the  filing 
of  any  civil  action  under  Section  4  to  the  state  attorney  general  of  any  state  where 
he  believes  a  cause  of  action  may  exist  which  would  lead  to  a  substantial  recovery. 
The  state  attorney  general  objected  that  the  giving  of  notice  should  not  be  con- 
fined to  civil  actions.  It  was  their  view  that  notice  should  be  given  whenever  any 
action  was  commenced  by  the  Justice  Department  which  would  indicate  the  pos- 
sibility of  a  cause  of  action  existing  which  could  be  pursued  by  them  under  the 
provisions  of  this  Bill.  The  most  troublesome  part  of  section  4D  is  a  requirement 
that,  if  a  state  attorney  general  does  not  take  action  within  90  days  of  the  receipt 
of  notice,  the  United  States  Attorney  General  would  be  required  to  file  an  action 
of  behalf  of  the  citizens  of  that  state.  The  United  States  Department  of  Justice 
strongly  objected  to  this  provision  and  most  of  the  state  attorneys  general  resisted 
the  notion  of  having  the  United  States  Department  of  Justice  prosecute  cases  on 
their  behalf. 

3.  The  final  subsection  of  the  Rodino  Bill  provides  for  the  recovery  of  damages 
involving  federally  funded  programs  by  the  state.  In  such  a  situation  the  United 
States  would  then  share  in  the  recovery  made  by  the  state  attorney  general.  This 
is  a  relatively  noncontroversial  proposal. 

RECOMMENDATION 

The  public  interest  requires  that  there  be  an  increased  level  of  enforcement  of 
the  antitrust  laws.  By  empowering  the  attorneys  general  of  the  states  to  bring 
actions  as  parens  patriae  we  will  add  to  the  resources  available  to  enforce  those 
laws.  It  is  also  desirable,  particularly  in  consumer  actions,  to  permit  the  attorneys 
general  to  represent  their  citizens.  Such  representation  of  citizens  by  the  duly 
elected  or  appointed  representative  of  all  of  the  citizens  means  that  actions  for 
damages  do  not  have  to  be  left  purely  in  the  hands  of  private  class  action  plain- 
tiffs. I  would,  therefore,  recommend  supporting  the  Rodino  Bill,  but  I  would  urge 
some  amendments. 

Proposed  section  4A  authorizes  suits  on  behalf  of  "citizens"  of  the  state  as 
parens  patriae.  The  second  part  of  4A(1)  should  be  amdned  to  authorize  suits  "as  a 
representative  member  of  the  class  consisting  of  persons,  including  political  sub- 
divisions, within  that  state."  Such  wording  would  authorize  an  attorney  general 
to  bring  actions  on  behalf  of  individual  citizens  who  have  been  damaged.  With 
respect  to  other  persons,  which  would  include  business  firms,  nonprofit  institu- 
tions or  political  subdivisions,  actions  could  be  brought  where  they  are  appropriate. 
This  would  permit  flexibility  in  deciding  whether  private  business  litigants,  sub- 
stantial nonprofit  institutions,  like  hospitals  and  universities,  or  political  sub- 
divisions might  better  represent  their  own  interests  than  the  state  attorney  general. 
It  would  also  permit  the  attorney  general  to  decide  whether  the  resources  of  his 
department  are  being  well  utilized  in  representing  parties  who  may  be  able  to 
afford  to  protect  their  own  interests. 

I  would  recommend  that  the  provision  permitting  recovery  for  damages  to  the 
general  economy  be  eliminated.  While  it  is  true  that  it  is  possible  to  distinguish 
between  injury  to  the  citizens  and  businesses  of  the  state  and  damage  to  the  gen- 
eral economy  of  the  state,  this  will  not  be  easy  to  do  in  practice.  More  importantly. 
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since  an  injury  to  the  general  economy  of  the  state  occurs  only  where  citizens  or 
businesses  in  the  state  have  been  adversely  affected,  by  making  it  easier  to  recover 
for  the  citizens  in  a  state,  this  will  itself  assist  the  general  economy  of  the  state. 
Indeed,  since  the  damages  which  can  be  recovered  on  behalf  of  citizens  and  other 
parties  will  be  trebled,  this  should  inciate  that  caution  is  in  order  before  authoriz- 
ing further  causes  of  action  which  could  involve  risks  of  excessive  recoveries  which 
could  be  unduly  damaging  to  business. 

The  notice  provisions  should  be  changed  to  require  notice  whenever  the  United 
States  Attorney  General  has  reason  to  beHeve  that  any  state  attorney  general 
could  sue  as  parens  patriae.  I  would  suggest  that  the  state  attorney  general  be 
given  120  daj-s  in  which  to  take  action.  If  the  state  attorney  general  did  not  in- 
stitute such  an  action,  the  statute  might  simply  authorize  but  not  require  the 
United  States  Attorney  General  to  bring  an  action  on  behalf  of  citizens  of  the 
state  involved.  This  would  afford  both  the  state  attorneys  general  and  the  United 
States  Attorney  General  the  discretion  which  they  traditionally  have  exercised 
with  respect  to  the  bringing  of  any  lawsuit. 


Hill,  Lewis,  Adams,  Goodrich  &  Tait, 

Detroit,  Mich.,  July  I4,  1975. 
Hon.  Philip  A.  Hart, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Hart:  Thank  you  for  your  letter  of  July  2,  1975,  in  which  you 
requested  a  copy  of  the  report  prepared  by  myself  in  conjunction  with  Mr.  Paul 
Titus  setting  forth  our  recommendations  and  analyses  of  HR  12528  and  HR 
12921  being  the  Antitrust  Parens  Patriae  Amendments.  In  furtherance  of  vour 
request  I  am  enclosing  a  copy  of  that  report.  Please  keep  in  mind  that  our  recom- 
mendations may  not  coincide  identically  with  the  recommendations  of  the  Anti- 
trust Section. 

If  you  have  any  questions  concerning  the  enclosed  or  if  I  maj^  be  of  any  other 
service  to  j^ou  in  this  regard,  please  feel  free  to  contact  the  undersigned. 
Sincerely, 

Thomas  N.  Burnham. 

American  Bar  Association — Antitrust  Section  (Recommend.\tion  .\nd 
Report  of  the  Drafters  of  the  Committee  Comment  Regarding 
H.R.  12528  and  H.R.  12921  (Rodino  Bill)  Being  the  Antitrust  Parens 
Patri.\e  Amendments) 

recommendations 

The  public  interest  requires  that  there  be  an  increased  level  of  enforcement  of 
the  antitrust  laws.  The  empowering  of  the  attorneys  general  of  the  states  to  bring 
actions  as  parens  patriae  adds  to  the  resources  available  to  enforce  those  laws. 
It  is  also  desirable,  particularly  in  consumer  actions,  to  permit  the  attorneys 
general  to  represent  their  citizens.  Such  representation  of  citizens  by  the  dulj^ 
elected  or  appointed  representative  of  all  of  the  citizens  means  that  actions  for 
damages  do  not  have  to  be  left  purely  in  the  hands  of  private  class  action  plaintiffs. 
We  therefore  recommend  supporting  the  fundamental  concept  of  the  Rodino 
Bill,  but  would  urge  the  following  amendments: 

1.  The  Bill  presently  authorizes  state  attorneys  general  to  bring  suits  on 
behalf  of  "citizens"  of  the  state  as  parens  patriae.  It  is  felt  that  the  term  "citizens" 
is  overly  restrictive  and  thus,  the  relevant  section  of  the  Bill  should  be  amended 
to  authorize  the  bringing  of  suits  "as  a  representative  member  of  the  class  con- 
sisting of  persons,  including  political  subdivisions,  within  that  state."  Such 
amendment  would  authorize  an  attorney  general  to  bring  actions  on  behalf  of 
business  firms,  non-profit  institutions  and  political  subdivisions,  as  well  as  indi- 
vidual citizens  who  have  been  damaged. 

2.  The  Bill  presently  permits  recovery  for  damages  to  the  general  economy. 
While  it  may  well  be  theoretically  possible  to  distinguish  between  injury  to  the 
citizens  and  businesses  of  the  state  and  damage  to  the  general  economy  of  the 
state,  such  will  practically  be  extremely  difficult  and  further  such  damages  would 
be  difficult  to  quantify.  Also,  the  exposure  of  the  business  community  to  un- 
foreseeable trebled  damages  is  patently  unacceptable.  In  addition,  the  funda- 
mental requirement  of  provable  damages  would  not  support  such  a  provision. 
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It  seems  that  the  Bill  itself,  without  this  particular  provision,  by  providing  an 
improved  mechanism  for  citizens  to  recover  for  antitrust  injuries  incurred, 
suffices  without  extending  the  damage  concept  to  the  extreme.  Consequently, 
this  enabling  provision  should  be  deleted  in  its  entirety. 

3.  The  Bill  presently  requires  the  United  States  Attorney  General  to  bring  suit 
as  parens  patriae  of  the  citizens  of  a  particular  state  after  the  state  attorney 
general,  having  had  a  ninety-day  notice  from  the  U.S.  Attorney  General,  fails  or 
declines  to  bring  an  action.  It  is  recommended  that  the  state  attorney  general  be 
given  120  days  in  which  to  take  action  and  that  if  he  fails  to  do  so,  the  United 
States  Attorney  General  might  simply  be  authorized,  but  not  required,  to  bring 
an  action  on  behalf  of  the  citizens  of  the  state  involved.  This  would  afford  both 
the  state  attorneys  general  and  the  United  States  Attorney  General  the  discretion 
with  which  they  traditionally  have  exercised  with  respect  to  the  bringing  of  any 
lawsuit. 

REPORT 

Introduction 

The  proposed  Rodino  Bill  (HR  12528  and  HR  12921,  93rd  Congress  2nd  Sess.) 
provides  a  new  mechanism  for  the  enforcement  of  the  antitrust  laws  by  authorizing 
the  attorneys  general  of  the  various  states  to  bring  actions  on  behalf  of  their 
constituents  for  damages  under  the  antitrust  laws.  The  proposed  legislation  does 
not  work  any  substantive  amendments  to  the  antitrust  laws;  however,  it  does 
raise  several  fundamental  issues  concerning  the  enforcement  of  the  antitrust 
laws  through  the  recovery  of  money  damages  and  the  scope  of  protection  afforded 
by  such  laws. 

The  theory  underlying  the  proposed  amendments  has  received  the  qualified 
support  of  the  Department  of  Justice  and  strong  support  from  over  30  state 
attorneys  general  and  the  National  Association  of  Attorneys  General.  In  the 
presentations  to  the  Subcommittee  on  Monopolies  and  Commercial  Law  of  the 
Committee  on  the  Judiciary  the  various  proponents  of  the  legislation  did  raise 
numerous  objections  to  specific  provisions  and  in  so  doing  indicated  that  a  variety 
of  problems  have  been  envisioned  in  connection  therewith. 

Analysis 

In  general,  the  Bill  proposes  that  Section  4  of  the  Clayton  Act  would  be  amended 
by  adding  three  additional  subsections.  The  following  is  a  summary  of  the  proposed 
amendments  and  the  problems  or  objections  raised  with  respect  to  each  subsection: 

1.  Section  4C 

Proposed  section  4C(a)  provides  for  attorneys  general  of  the  various  states  to 
sue  for  damages  and  other  relief  under  §§4  and  16  of  the  Clayton  Act  either  as 
parens  patriae  of  the  citizens  of  the  particular  state  or,  alternatively,  as  a  repre- 
sentative member  of  a  class  consisting  of  the  citizens  of  the  state.  The  attorneys 
general  are  further  authorized  to  sue  as  parens  patriae  with  respect  to  damages  to 
the  general  economy  of  the  state  or  any  political  subdivision  thereof. 

Proposed  section  4C(b)  provides  for  the  type  of  evidence  which  may  be  used  to 
prove  damages  including  statistical  sampling  and  pro  rata  allocation  of  excess 
profits  to  sales  occurring  within  a  state.  Also  provided  therein  is  a  mechanism  for 
distributing  any  monies  recovered.  The  express  purpose  of  the  above  provisions 
is  to  overrule  the  opinion  of  the  United  States  Supreme  Court  in  Hawaii  v. 
Standard  Oil  Co.,  405  U.S.  251  (1972)  and  the  opinion  of  the  Ninth  Circuit  Court 
of  Appeals  in  California  v.  Frito-Lay,  Inc.,  474  F.2d  774  (9th  Cir.  1973)  cert.  den. 
412  U.S.  908  (1973). 

While  there  appears  to  be  virtually  unanimous  support  for  the  concept  of  per- 
mitting state  attorneys  general  to  bring  actions  as  parens  patriae,  certain  funda- 
mental problems  have  been  raised  with  respect  to  the  proposed  provisions  including 
the  scope  of  standing  to  sue,  avoidance  of  duplicative  recovery,  and  overlapping 
litigation.  In  addition,  certain  technical  problems  have  been  raised  with  regard 
to  the  use  of  the  term  "citizen",  the  relationship  of  this  legislation  with  Rule  23 
and  the  Federal  Rules  of  Civil  Procedure,  and  the  standards  to  be  employed  in 
allowing  an  attorney  general  to  sue  on  behalf  of  a  class  of  citizens. 

The  fundamental  problems  require  a  reconsideration  of  the  purpose  of  the 
antitrust  laws.  Since  the  effects  of  anti-competitive  behavior  or  restraints  on  trade 
are  felt  by  many  persons  and  entities  in  varying  ways,  the  challenge  facing  the 
drafters  of  antitrust  legislation  is  that  of  devising  a  means  to  recover  the  windfall 
derived  by  the  party  engaged  in  prohibited  activities  and  to  distribute  such 
monies  to  those  who  have  been  deemed  "injured"  by  the  alleged  activities. 
Traditionally,  the  courts,  denying  standing  to  sue  to  those  whose  injury  was 
deemed  too  remote,  have  been  concerned  with  the  problem  of  duplicative  recovery 
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as  well  as  with  the  question  of  actual  injury  as  exemplifiod  by  the  doctrines  of 
"passing-on"  and  the  "target-theory".  The  courts  have  also  struggled  with  the 
problem  of  permitting  the  wrongdoer  to  escape  liability  due  to  the  unascertain- 
ability  of  the  exact  amount  of  damages.  This  proposed  legislation  is  directed  at 
some  of  these  issues. 

Many  of  the  state  attorneys  general  raise  the  concern  that  unless  the  legisla- 
tion clearly  indicates  an  intention  to  permit  remote  consumers  to  recover  for  the 
injuries  which  they  have  suffered,  such  consumers  may  be  barred  from  recovery 
for  lack  of  standing  to  sue.  A  related  concern  is  whether  private  suits  by  citizens 
should  be  barred  if  an  action  on  behalf  of  such  citizens  has  been  brought  by  an 
attorney  general.  In  addition,  Mr.  Thomas  E.  Kauper,  Assistant  Attorney  General, 
Antitrust  Division,  seriously  questions  the  wisdom  of  overruling  Hawaii  v 
Standard  Oil  Co.,  and  had  noted  that  the  difficulty  of  separating  damages  to  the 
general  economj^  of  the  state  from  damages  suffered  by  citizens  of  the  state  was 
such  that  a  strong  possibility  of  a  duplicative  recovery  existed.  Beyond  the  problem 
of  a  duplicative  recovery,  he  urges  that  the  damage  exposure  for  firms  created 
by  allowing  recovery  for  damages  to  the  general  economy  might  be  so  great  as  to 
impose  excessive  risks  on  the  business  community.  On  this  point  the  National 
Association  of  Attorneys  General  disagrees  strongly.  Their  position  is  that  where 
a  party  has  inflicted  harm  on  the  economy  of  the  state  by  violating  the  antitrust 
laws,  these  damages  should  be  recovered  for  the  benefit  of  the  citizens  of  the  state, 
and  in  furtherance  thereof  it  is  economically  feasible  to  separate  individual  damages 
from  damages  occurring  to  the  general  economy  of  the  state. 

The  technical  questions  relating  to  proposed  section  4C  involve  problems  arising 
out  of  the  precise  wording  of  the  legislation  such  as  the  authorization  of  suits  on 
behalf  of  "citizens"  which  raises  the  issue  as  to  whether  the  attorney  general  can 
represent  business  firms,  nonprofit  institutions  and  other  entities  within  the  state, 
including  political  subdivisions  within  the  state.  In  authorizing  a  filing  of  class 
actions  in  a  representative  capacity,  the  Bill  provides  that  this  will  be  permitted 
"in  the  interests  of  justice."  This  standard  is  viewed  as  being  too  vague  by  many 
attorneys  general.  Finally,  there  is  some  question  as  to  whether  the  provisions  of 
Rule  23  would  apply  to  a  class  action  under  this  statute. 

The  provisions  of  the  Bill  regarding  the  measurement  of  damages  and  proof 
thereof  would  permit  aggregating  damages  without  separately  proving  the  in- 
dividual claims  of  every  citizen.  The  Bill  would  also  authorize  the  distribution  of 
any  recovery  to  citizens  either  in  accordance  with  state  law  or  in  accordance  with 
a  plan  formulated  and  approved  by  the  court.  There  is  a  proviso  that  the  distribu- 
tion procedure  should  afford  each  citizen  an  opportunity  to  secure  a  pro  rata 
portion  of  the  recovery.  In  general,  these  provisions  are  acceptable. 

2.  Section  ^D 

Proposed  section  4D  is  extremely  controversial  for  it  would  require  the  Attorney 
General  of  the  United  States  to  give  notice  of  the  tiling  of  any  civil  action  under 
section  4  to  the  state  attorney  general  of  any  state  where  he  believes  a  cause  of 
action  may  exist  which  could  lead  to  a  substantial  recovery.  The  state  attorneys 
general  object  that  the  giving  of  notice  should  not  be  confined  to  civil  actions.  It 
is  their  view  that  notice  should  be  given  whenever  any  action  was  commenced  by 
the  Justice  Department  which  would  indicate  the  possibility  of  a  cause  of  action 
existing  which  could  be  pursued  by  them  under  the  provisions  of  this  Bill.  The 
most  troublesome  part  of  section  4D  is  requirement  that,  if  a  state  attorney 
general  does  not  take  action  within  90  days  of  the  receipt  of  notice,  the  United 
States  Attorney  General  would  be  required  to  file  an  action  on  behalf  of  the 
citizens  of  that  state.  The  United  Statse  Department  of  Justice  strongly  objects  to 
this  provision  and  most  of  the  state  attorneys  general  resist  the  notion  of  having 
the  United  States  Department  of  Justice  prosecute  cases  on  their  behalf. 

3.  Section  4E 

The  final  subsection  of  the  Rodino  Bill  provides  for  recovery  of  damages  in- 
volving federally  funded  programs  by  the  state.  In  such  a  situation  the  United 
States  would  then  share  in  the  recovery  made  by  the  state  attorney  general.  This 
is  a  relatively  noncontroversial  proposal. 
Respectfully  submitted, 

Thomas  N.  Burnham, 
Hill,  Lewis,  Adams,  Goodrich  &  Tail, 

Detroit,  Mich. 
Paul  H.  Titus, 

Kaufman  &  Harris, 

Pittsburgh,  Pa. 
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Bepokt  by  the  Committee  on  T^ade  Regulation  of  the  Association  of  the  Bab 

OF  the  City  of  New  York 

introduction 

Several  bills  have  been  introduced  in  the  last  two  sessions  of  Congress  that 
would  give  the  state  attorneys  general  the  right  to  sue  as  parens  patriae  both 
for  damages  sustained  by  the  citizens  of  the  state  and  for  injury  to  the  state's 
economy  as  a  result  of  antitrust  violations.  The  bills  would  allow  fluid  recovery 
in  actions  brought  on  behalf  of  citizens ;  that  is,  the  attorney  general  could,  if  he 
meets  his  burdens  of  proof,  recover  aggregate  damages  sustained  by  the  state's 
residents  proved  on  the  basis  of  statistical  or  sampling  methods,  pro  rata  alloca- 
tion of  illegal  overcharges  or  excess  profits,  "or  other  reasonable  system  of  esti- 
mating aggregate  damages  .  .  .  ."  From  the  fund  thus  recovered,  each  injured 
person  would  be  entitled  to  his  pro  rata  share,  and  any  unclaimed  portion  could 
be  used  for  the  general  welfare. 

Supporters  of  the  legislation  generally  advocate  it  on  one  or  more  of  the 
following  grounds : 

(1)  On  the  theory  that  it  will  provide  an  effective  damage  remedy  to  large 
groups  of  injured  citizens  whose  individual  claims  are  too  small  to  justify 
individual  suit ; 

(2)  On  the  theory  that  it  will  achieve  a  "fair"  result  and  right  a  wrong  by  re- 
quiring the  offender  to  disgorge  illegal  overcharges,  whether  or  not  the  person 
overcharged  comes  forward  ;  and 

(3)  On  the  theory  that  increased  exposure  to  more  lawsuits  and  to  larger  re- 
coveries will  deter  antitrust  violations. 

The  Committee  on  Trade  Regulation  supports  an  effective  damage  remedy  for 
injured  consumers.  Having  a  strong  interest  in  the  effective  enforcement  of  the 
antitrust  laws,  it  of  course  supports  deterrence  of  antitrust  violations.  The  mem- 
bers of  the  Committee  have  differing,  deeply  held  views  on  whether  legislation 
of  the  sort  described  will  be  useful  in  achieving  either  end.  Some  believe  that  the 
parens  patriae  legislation  will  make  the  consumer  remedy  more  effective  and  will 
deter  violations.  Others  recommend  against  enactment,  believing  that  the  bill's 
promises  of  a  more  effective  consumer  remedy  are  illusory,  that  existing  de- 
terrents to  antitrust  violations  are  sufficient,  and  that  the  risk  of  massive  recov- 
eries in  a  parens  patriae  case,  should  the  defendant  lose,  would  be  so  great  as  to 
force  defendants  to  settle  otherwise  defensible  claims. 

Likewise,  the  members  of  the  Committee  have  differing  views  on  whether  an 
antitrust  offender  should  be  required  to  disgorge  illegal  overcharges  even  when 
no  injured  plaintiff  comes  forth  to  claim  his  damages.  While  some  regard  such 
recovery  as  punitive  and  unwarranted,  a  number  of  Committee  members  would 
support  such  a  provision,  at  least  in  the  case  of  hard  core  violations  such  as  price- 
fixing,  where  a  reasonable  and  reliable  system  for  estimating  aggregate  damages 
can  be  devised.  Some  who  favor  the  concept  of  aggregate  damages  believe  that 
device  would  work  more  equitably  if  the  trebling  of  damages  were  discretionary 
with  the  Court. 

The  Committee  does  not  believe  a  sufficient  showing  has  been  made  to  support 
extension  of  the  damage  remedy  to  injuries  to  the  state's  economy — an  extension 
which  seems  duplicative  of  existing  remedies.  In  our  view  no  case  has  been  made 
out  for  the  need,  usefulness,  or  appropriateness  of  such  a  cause  of  action.  We 
suspect  that  creating  such  a  cause  of  action  could  significantly  extend  tradi- 
tional concepts  of  "target  area"  and  could  result  in  unreasonable  and  unpredict- 
able additional  exposure  to  the  risk  of  loss. 

Nor  do  we  support  provisions  that  would  give  the  federal  government  the 
right  to  sue  on  behalf  of  the  citizens  of  a  state  if  the  state  attorney  general  de- 
clines or  fails  to  do  so. 

We  have  thus  far  addressed  questions  of  principle.  We  worry  too,  about  am- 
biguities and  other  technical  problems  of  the  parens  patriae  proposals ;  and, 
while  some  members  of  our  Committee  believe  that  the  technical  problems  can 
be  cured,  others  believe  that  the  technical  and  administrative  problems  are 
insurmountable.  In  principle,  we  agree  that : 

(1)  Any  such  legislation  should,  as  seems  intended,  explicitly  preclude  dupli- 
cative recovery — a  result  not  unlikely,  absent  necessary  coordination,  where 
actions  are  pressed  on  behalf  of  buyers  at  different  functional  levels. 

(2)  If  aggregate  damages  (fluid  recovery)  should  be  allowed,  no  system  for 
aggregating  damages  should  be  accepted  by  the  court  unless  that  system  pro- 
vides a  reasonable  basis  for  estimating  injury  ;  the  provision  should  not  be  read 
to  authorize  speculative  damages. 
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(3)  The  relationship  of  the  legislation  to  Rnle  23  must  he  clarified.  Most  be- 
lieve that  the  state  should  bo  allowed  to  sue  as  surrogate  for  the  class  even  if 
the  state's  own  claims  are  not  typical  of  those  of  the  class ;  but,  even  this  result 
which  seems  clearly  intended,  is  not  explicit  on  the  face  of  the  bills.  Other  im- 
portant relationships  to  Rule  23  are  undefined. 

(4)  If  parens  patriae  actions  should  be  authorized,  they  should  be  authorized 
on  behalf  of  consumers  only,  and  possibly  natural  persons  only,  rather  than  all 
"citizens." 

(5)  The  relationship  of  the  legislation  to  the  Hanover  Shoe'^  case  must  be 
clarified.  Is  it  intended,  as  it  seems  to  be,  that  consumers  may  recover  if  and 
to  the  extent  they  were  damaged,  regardless  of  whether  and  how  overcharges 
were  passed  on  by  a  middleman? 

These  and  other  substantive  and  technical  problems  are  analyzed  more  fully 
below. 

THE  BILLS 

On  March  22,  1975  Senator  Philip  A.  Hart,  Chairman  of  the  Subcommittee 
on  Antitrust  and  Monopoly  of  the  Senate  Committee  on  the  Judiciary,  introduced, 
for  himself  and  Senator  Hugh  Scott,  S.  1284,  "A  bill  to  improve  and  facilitate 
the  expeditious  and  effective  enforcement  of  the  antitrust  laws."  Title  IV  of  the 
bill  entitled  "Parens  Patriae."  The  bill  has  been  referred  to  the  Senate  Com- 
mittee on  the  Judiciary. 

Earlier  this  year,  on  January  14,  Representative  Peter  W.  Rodino,  Chairman 
of  the  House  Committee  on  the  Judiciary  and  its  Monopolies  Subcommittee, 
introduced  H.R.  38,  entitled  "A  Bill  to  permit  the  attorneys  general  of  the 
several  States  to  secure  redress  to  the  citizens  and  political  subdivisions  of  their 
States  for  damages  and  injuries  sustained  by  reason  of  unlawful  restraints  and 
monopolies."  On  February  5,  1975  Mr.  Rodino  reintroduced  the  same  bill  as 
H.R.  2850  on  behalf  of  himself  and  nine  other  members  of  the  Judiciary  Com- 
mittee. A  revised  version  of  the  bill,  H.R.  6786,  more  similar  to  the  Hart-Scott 
bill,  was  approved  by  the  Subcommittee  early  in  May.^ 

The  bills  would  amend  the  Clayton  Act,  15  U.S.C.  §  12,  et  seq.,  to  add  new 
Sections  4C,  4D  and  4E,  which  would  respectively  provide  as  follows : 

1.  The  basic  provision:  Section  IfC. — This  section  would  authorize  the  attorney 
general  of  each  state  to  bring  suit  for  treble  damages  (under  section  4  of  the 
Clayton  Act,  15  U.S.C.  §15),  or  for  injunctive  relief  (under  section  16  of  the 
Clayton  Act,  15  U.S.C.  §26),  in  three  different  "parens  patriae"  capacities: 
First,  under  subsection  (a)(1),  on  behalf  of  the  "persons"^  residing  in  the 
state  "with  respect  to  damages  sustained  by  such  persons" ;  *  second,  under 
subsection  (a)(2)  "with  respect  to  damages  to  the  general  economy"  of  the 
state;  and  third,  on  behalf  of  "any  or  all  political  subdivisions  of  that  State 
with  respect  to  damage  sustained  by"  them.^ 

2.  Notice  provision. — Section  4C(b)  (1)  requires  the  state  attorney  general  to 
provide  notice  by  publication  within  30  days  after  he  brings  an  action  either 
on  behalf  of  persons  damaged  or  as  a  representative  of  a  class  or  classes  of  per- 
sons damaged.  Section  4C(b)  (2)  of  S.  1284  permits  any  person  to  exclude  his 
claim  (opt  out)  by  filing  an  appropriate  statement  in  the  court  where  the  action 
is  pending  within  30  days  after  the  attorney  general's  notice  is  published.*  H.R. 
6786  adds  a  similar  30-day  notice  and  opt  out  provision  to  govern  actions  on 
behalf  of  political  subdivisions. 

5.  Aggregate  damage  provision. — Section  4C  (c)(1)  provides  that  in  actions 
brought  to  recover  damages  sustained  by  the  persons  in  the  state  or  by  its  politi- 
cal subdivisions,  the  state  may  recover  "the  aggregate  damages  sustained  by  the 
persons  or  political  subdivisions  on  whose  behalf  the  State  sues  without  sepa- 
rately proving  the  individual  claims"  of  each  of  them.  Proof  of  such  damage 


1  Hanover  Shoe,  Inc.  v.  United  SJioe  Machinery  Corp.,  392  U.S.  4S1  (1968). 

2  Citations  in  this  report  are  to  the  Hart-Scott  bill  unless  otherwise  noted. 

3  H.R.  38  used  the  word  "citizens"  but  H.R.  6786  uses  "persons." 

*  The  subsection  goes  on  to  provide,  alternatively,  that  the  state  may  sue  as  a  "repre- 
sentative of  a  class  or  classes  consisting  of  the  persons  residing  in  that  State,  who  have 
been  damaged."  A  comparable  provision  appears  in  subsection  4C(b)  of  H.R.  6786. 

6  If  this  provision  is  merely  intended  to  enable  state  attorneys  general  to  bring  antitrust 
claims  on  behalf  of  localities  only  when  the  attorneys  general  are  otherwise  authorized  by 
state  law  to  represent  political  subdivisions,  the  committee  does  not  find  it  troublesome. 
But,  if  it  is  intended  to  override  contrary  state  law,  this  provision  raises  significant  ques- 
tions of  comity  and  would  be  opposed  by  many  members  of  the  committee. 

'The  comparable  provisions  of  H.R.  6786  are  4C  (c)  and  (d)  which  permit  a  party  to 
opt  out  as  of  right  up  to  60  days  after  notice  is  given  ;  thereafter,  the  final  judgment  Is 
res  judicata  as  to  any  person's  claim  unless  he  shows  "good  cause"  for  his  failure  to  opt  out. 
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is  permitted  on  the  basis  of  statistical  or  sampling  methods,  the  pro  rata  allo- 
cation of  illegal  overcharges  or  excess  profits  to  sales  occurring  witliin  the  state, 
or  other  reasonable  systems  of  estimating  damages. 

Section  4C(c)(2)^  concerns  distribution  of  funds  recovered  in  a  parens 
patriae  action  under  Section  4C(c)  (1).  It  provides  that  the  damage  fund  shall 
be  distributed  by  the  attorney  general  either  in  accordance  with  state  law  or,  in 
the  absence  of  state  law,  as  the  court  may  direct,  provided  that  each  person  or 
political  subdivision  represented  in  the  action  is  afforded  an  opportunity  to 
secure  a  pro  rata  share  "before  any  of  such  fund  is  escheated  or  used  for  general 
welfare  purposes." 

Jf.  Federal  notice  to  state  attorneys  general. — Section  4D  provides  that,  when- 
ever the  federal  government  has  sought  damages  under  Section  4A  of  the  Clayton 
Act,  15  U.S.C.  §  16a,  and  the  Attorney  General  of  the  United  States  has  reason 
to  believe  that  a  state  would  be  entitled  to  bring  a  parens  patriae  action  under 
Section  4C  based  "substantially  on  the  same  cause  of  action,"  he  shall  promptly 
notify  the  state  attorney  general  accordingly.  If  the  state  fails  to  commence 
suit  within  90  days,  Section  4D(b)  would  then  authorize,  but  not  require,  the 
Attorney  General  of  the  United  States  to  sue  in  the  district  where  the  Section  4A 
suit  is  pending,  and  would  mandate  the  consolidation  of  all  such  cases.^  In 
such  actions  brought  by  the  Attorney  General  of  the  United  States,  damage 
recoveries  would,  after  the  deduction  of  litigation  expenses,  attorneys'  fees  and 
administrative  costs,  be  paid  to  the  states  on  whose  citizens'  behalf  the  case 
was  brought. 

5.  Clarifioation  of  antitrust  claims  in  connection  with  federally  funded  pro- 
grams.— Section  4E  would  clarify  the  law  with  respect  to  treble  damage  actions 
arising  out  of  antitrust  violations  affecting  federally  funded  state  programs. 
It  provides  that  the  state  would  be  entitled  to  the  entire  damage  claim,  with 
the  Attorney  General  of  the  United  States  empowered  to  intervene  or  to  initiate 
such  actions  where  a  state  declines  to  do  so.  The  federal  government  would 
also  be  entitled  to  sue  for  "reimbursement  of  its  equitable  share  of  any  recovery" 
under  regulations  to  be  promulgated  by  the  respective  federal  agencies  involved 
in  such  programs. 

II.  THE  PURPOSES  OF  THE  BILLS 

The  underlying  purposes  of  these  bills  are  readily  apparent  and,  as  a  matter 
of  overall  public  policy,  not  subject  to  substantial  dispute :  To  provide  an  effec- 
tive damage  remedy  on  behalf  of  large  groups  of  injured  citizens  who  otherwise 
would  not  have  available  to  them  a  practicable  means  of  redress.  As  Congress- 
man Rodino  put  it  in  his  opening  remarks  at  the  first  set  of  hearings  on  his  bill : 

"It  has  long  been  the  policy  of  the  anti-monopoly  antitrust  laws  of  the  United 
States  to  afford  redress  to  the  citizens  of  this  country  who  have  been  injured  by 
the  illegal  practices  those  laws  forbid.  Too  frequently,  however,  this  antitrust 
remedy  is  illusory,  and  the  injured  consumers  of  the  Nation  must  suffer  monopo- 
listic wrongs  for  which  they  lack  any  practicable  remedy." 

More  particularly,  the  bills  are  designed  to  overrule  two  lines  of  judicial 
authority  which  have  limited  the  parens  patriae  role  of  the  states  in  enforcing 
the  federal  antitrust  laws  to  injunctive  actions  only." 

First,  the  bills  would  overrule  a  number  of  cases  in  the  lower  federal  courts 
which  have  held  that  a  state  may  not  sue,  as  parens  patriae  under  Section  4  of 
the  Clayton  Act,  to  recover  damages  incurred,  not  by  the  state  itself,  but  by  its 
individual  citizens.^"  Section  4C(a)  (1)  of  the  bills  would  change  the  law  in  that 
respect. 

Second,  the  bills  would  overrule  the  Supreme  Court's  decision  in  Haivaii  v. 
Standard  Oil  Co.,  405  U.S.  251  (1971),  which  held  that  Section  4  of  the  Clayton 
Act  does  not  permit  a  state,  as  parens  patriae,  to  recover  damages  suffered  by 
"its  general  economy."  Section  4C(a)(2)  of  the  bills  would  provide  the  state 
with  such  a  remedy. 


7  Section  4E  of  H.R.  6786  Is  comDarable. 

8H.R.  .38  would  have  required  the  Attorney  General  of  the  United  States  to  bring  an 
action  after  the  90-day  waiting  period  ;  this  mandatory  provision  was  made  permissive  in 
H.R.  6786  as  it  is  in  S.  1284.  However,  the  waiting  period  is  180  days  in  H.R.  6786 
(Section  4F(b))  and  the  federal  action — in  the  state's  stead — depends  on  a  finding  by  the 
Attorney  General  that  it  "would  probably  lead  to  a  substantial  recovery  of  damages." 

»  Such  suits  for  injunctive  relief  were  approved  by  the  Supreme  Court  in  Georgia  v. 
Pennsylvania  R.R.,  324  U.S.  438  (1945). 

^0  State  of  California  v.  Frito-Lay,  Inc.,  474  F.2d  774  (9th  Cir.  1973).  cert,  denied.  412 
U.S.  908  (1973)  ;  In  re  Motor  Vehicle  Air  Pollution,  52  F.R.D.  398  (CD.  Cal.  1970)  ; 
Philadelphia  Housing  Authority  v.  American  Radiator  <i  Standard  Sanitary  Corp.,  309  F. 
Supp.  1057.  1061  (E.D.  Pa.  1969)  ;  Hawaii  v.  Standard  Oil  Co.,  301  F.  Supp.  982,  986 
(D.  Haw.  1969). 
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The  draftsmen  of  the  proposed  legislation  believe  that  new  remedies  are  neces- 
sary if  certain  antitrvist  violations  which  injure  large  numbers  of  individual 
consumers  each  in  a  modest  dollar  amount  are  to  be  redressed.  The  concern  is 
that,  unless  a  procedure  is  established  for  the  prosecution  of  the  claims  of  such 
persons  in  the  aggregrate,  no  single  person's  claim  will  be  of  sufficient  magnitude 
to  warrant  litigation  ;  current  developments  in  the  construction  of  F.R.  Civ.  P.  23 
as  it  regulates  class  actions  in  the  federal  courts  are  viewed  as  making  that 
remedy  less  likely  to  serve  the  purpose  of  redressing  antitrust  wrong  suffered  by 
large  numbers  of  consumers,  each  with  a  small  claim. 

III.    ANALYSIS 

A.  Parens  patriae  suits  for  damages  sustained  hy  the  state's  citizens 

1.  Relationship  to  Rule  2J.— Under  Section  4C(a)  (1)  of  the  bills,  the  attorneys 
general  of  the  several  states  would  have  authority  to  sue  as  parens  patriae  on 
behalf  of  its  political  subdivisions,  its  residents  or  classes  made  up  of  either. 
This  provision  would  apparently  come  into  play  whether  or  not  the  state  itself 
claims  any  damages — that  is,  regardless  of  whether  the  state  would  be  considered 
an  adequate  representative  or  its  claim  would  be  considered  "typical"  of  the 
claims  of  its  residents  under  Rule  23.  Indeed,  in  light  of  the  fact  that  Rule  23 
can  be  applied  to  permit  the  states  in  their  proprietary  capacities  to  represent 
classes  of  similarly  situated  citizens,"  the  provision  serves  a  function  only 
insofar  as  it  would  permit  a  state  action  when  the  state  has  no  proprietary 
claim — is  not  similarly  situated  to  its  citizens — and,  hence,  could  not  represent 
such  a  class  under  Rule  23. 

Unfortunately,  the  relationship  between  this  provision  and  Rule  23  is  not 
spelled  out.  For  example,  the  legislation  does  not  say  in  so  many  words  that  the 
state,  as  representative,  need  not  have  a  typical  claim,  although  this  seems 
clearly  intended.  Are  the  standards  of  Rule  23 — apart  from  "typicality" — in- 
tended to  govern  its  implementation?  Is  Rule  23  to  control  the  notice  and  "opt 
out"  provisions?  And,  is  the  parens  patriae  action  to  be  deemed  "superior"  to  a 
class  action,  or  may  the  existing  form  of  class  action  be  "superior"  for  purposes 
of  Rule  23(b)(3)?  These  and  other  quections  ought  to  be  addressed  directly 
and  the  answers  spelled  out  in  some  detail.^^ 

2.  Problems  of  defining  the  hills'  scope  and  purpose. — The  grant  of  authority 
in  Section  4(C)  (a)  (1)  raises  more  fundamental  questions  concerning  the  legis- 
lation's scope  and  purpose.  Among  others,  the  following  policy  questions  are 
raised  by  the  bills : 

(1)  Should  consumers  injured  by  antitrust  violations  in  relatively  small 
amounts  have  a  more  effective  procedural  mechanism  available  for  pursuit  of 
their  claims,  or  are  the  risks  of  duplicative  recovery  so  great  and  the  prospective 
burdens  on  business  so  oppressive  as  to  outweigh  the  desirability  of  creating  a 
new  consumer  remedy? 

(2)  Should  the  parens  patriae  remedy  extend  to  all  "persons"  in  the  state, 
whether  or  not  consumers  and  whether  or  not  corporations?  The  effect  would  be 
to  modify  the  existing  structure  of  private  antitrust  enforcement  by  vesting  the 
right  to  bring  most  antitrust  enforcement  actions  in  the  states'  attorneys  general, 
at  least  in  the  first  instance.  ^Vhat  should  be  the  relationship  of  the  new  parens 
patriae  remedy  to  private  rights  of  action  under  existing  law? 

(3)  What  should  be  the  impact  of  the  parens  patriae  remedy  on  "pass  along" 
issues?  Should  second  and  third  line  purchasers  be  entitled  to  damages  for  over- 
charges passed  onto  them?  Are  the  bills  intended  to  affect  the  growing  controversy 
within  the  federal  courts  concerning  the  scope  of  the  decision  in  Hanover  Shoe, 
Inc.  V.  United  Shoe  Machinery  Corp.,  382  U.S.  481  (1968)  ? 

There  may  be  legitimate  dispute  on  these  policy  questions  but,  in  the  end,  no 
room  should  be  left  for  doubt  either  as  to  how  the  bills  resolve  the  policy  issues 
or  as  to  the  basic  mechanics  for  implementing  the  remedy,  if  it  is  enacted.  Yet 
the  bills  leave  open  important  questions  of  both  policy  and  practice.  We  deal  here 
with  representative  problems  in  both  areas. 

The  bills  would  vest  in  the  state,  as  parens  patriae,  all  the  antitrust  damage 
claims  of  all  persons  residing  in  it.  This  suggests  that  the  proposed  procedure 
would  not  be  limited  to  so-called  "consumer"  actions.  In  a  situation  where  there 
is  an  alleged  price  fixing  conspiracy  among  widget  manufacturers  who  sell  widgets 


"See,  eg.,  In  re  Antibiotic  Antitrust  Actions,  333  F.  Supp.  27S   (S.D.N.Y.  1971). 
"  Some  members  of  the  Committee  believe  that  such  Issues  would  be  better  addressed  in 
a  comprehensive  revision  of  Rule  23  rather  than  In  a  parens  patriae  bill. 
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to  corporate  distributors,  who  resell  them  to  retailers  who  in  turn  sell  them  to 
consumers,  the  bills  would  apparently  permit  the  state  as  parens  patriae  to  bring 
an  action  on  behalf  of  all  these  different  levels  of  purchasers,  who  may  have  con- 
flicting claims,  with  attendant  pass-on  problems. 

Every  person  in  the  state — corporations,  partnerships,  businesses  as  well  as 
individuals — would  be  comprehended  within  the  parens  patriae  concept ;  and,  as 
a  result,  serious  problems  might  arise  with  respect  to  their  rights  to  bring  treble 
damage  actions  on  their  own  behalf  and  class  actions  on  behalf  of  others. 

From  the  point  of  view  of  such  potential  plaintiffs,  there  would  be  a  substantial 
question  as  to  the  status  of  their  pei-sonal  claims  once  the  state  sues.  For  example, 
would  a  judgment  for,  or  against,  the  state  as  parens  patriae  bar  (under  res 
judicata  principles)  separate  prosecution  of  the  claim  by  the  person  directly 
affected?  Suppose  a  person  or  corporation  brings  a  class  action  and  the  class 
membership  overlaps  an  existing  or  prospective  parens  patriae  action,  which  of 
these  actions  would  talve  priority?  Who  would  represent  the  class?  Would  class 
members  have  a  choice?  Under  the  bills'  opting  out  procedure,  would  a  party's 
right  to  prosecute  his  own  claim  for  himself  be  extinguished  if  he  failed  to  dis- 
cover the  attorney  general's  published  notice  and  act  on  it  within  30  or  60  days?  " 

As  these  questions  suggest,  there  is  a  serious  possibility  that  the  principal  if 
not  sole  responsibility  for  private  antitrust  enforcement  would  pass  from  private 
plaintiffs  to  the  state  attorneys  general.  This  would  be  a  fundamental  change 
in  antitrust  enforcement,  one  which  merits  far  more  extensive  discussion  and 
analysis  than  has  occurred  to  date.  At  the  very  least,  private  parties  would  have 
the  burden  of  acting  within  a  very  brief  time  period  to  preserve  for  themselves 
the  right  to  bring  actions  available  to  them  under  existing  law. 

From  the  point  of  view  of  putative  defendants,  the  problem  is  equally  serious. 
For,  if  the  state  parens  patriae  action  is  held  not  to  oust  the  citizen's  right  to 
pursue  his  own  damage  remedy,  there  is  a  real  possibility  of  double  liability  for 
the  same  wrong — one  recovery  by  the  state  on  behalf  of  all  citizens  and  another 
by  those  citizens  who  assert  their  own  claims.  It  seems  clear  that  no  such 
double  recovery  is  intended  but  there  should  be  explicit  language  in  the  bills 
addressed  to  this  issue. 

The  bills  also  raise  the  possibility  of  another  form  of  double  recovery,  this  time 
by  purchasers  at  different  levels  of  the  distribution  network.  This  pass  along 
issue  was  addressed  by  the  Supreme  Court  in  Hanover  Shoe.  Some  on  the  Com- 
mittee read  that  case  and  its  progeny  "  as  virtually  precluding  anyone  but  the 
party  making  the  first  purchase  in  the  distribution  chain  from  asserting  claims 
for  antitrust  violations,  except  in  the  rare  cases  where  the  first  purchaser  resold 
the  product  pursuant  to  a  preexisting  cost  plus  contract.  Others  on  the  Committee 
cite  recent  cases  which  suggest  that  Hanover  Shoe  should  not  be  read  so  nar- 
rowly as  to  restrict  the  rights  of  prospective  plaintiffs.'^  Regardless  of  which  view 
should  prevail,  the  Committee  believes  that  the  impact,  if  any,  of  the  parens 
patriae  action  on  the  pass  along  doctrine  ought  to  be  addressed  by  the  Congress. 

Specifically,  are  the  bills  intended  to  permit  cumulative  recovery  by  purchasers 
at  different  levels  of  the  distribution  network?  If  so,  or  if  duplication  results 
despite  Congress'  contrary  intent,  the  bills  may  herald  a  massive  increase  in  the 
liability  attaching  to  antitrust  violations. 

While  some  members  of  the  Committee  believe  that  duplicative  recovery  can 
and  will  be  prohibited,  others  doubt  this  result.  They  believe  that  duplication 
will  inevitably  result ;  that  it  could  well  cause  economic  hardship  and  that  the 
threat  of  duplication  might  trigger  unwarranted  settlements  by  putative  de- 
fendants who  simply  could  not  afford  to  litigate  in  the  face  of  such  exposures. 
They  question  whether  the  incremental  deterrent  effect  of,  perhaps,  sextuple 
recovery  outweighs  these  risks. 

If  no  double  recovery  is  permitted,  the  bills  still  pose  a  practical  dilemma  by 
apparently  providing  a  single  forum  and  a  single  action  for  all  of  a  state's  citi- 
zens. Thus,  there  may  be  situations  where  an  action  is  brought  both  on  behalf  of 


^3  The  notice  by  publication  and  right  to  opt  out  are  the  minimum  necessary — ^and,  some 
members  of  the  Committee  believe,  are  insufficient — to  meet  constitutional  due  process 
requirements.  See  Eisen  v.  Carlisle  d-  Jacquelin,  417  U.S.  156  (1974). 

^*  E.g.,  Philadelphia  Housing  Authority  v.  American  Radiator  rf  Standard  Sanitary  Corp., 
50  F.R.D.  13.  30  (E.D.  Pa.  19703,  aff'd,  438  F.2d  1187  (3d  Cir.  1971)  ;  Denver  v.  American 
Oil  Co.,  53  F.R.D.  620.  (D  Colo.  1971)  ;  Akron  v.  Laub  Baking  Co.,  1972  Trade  Cas.  No. 
73.930  (N.D.  Ohio  1972)  ;  Donson  Stores,  Inc.  v.  American  Bakeries  Co.,  58  F.R.D.  481 
(S.D.N.Y.  1973). 

^  In  re  Western  Liquid  Asphalt  Cases,  487  F.2d  191  (9th  Cir.  1973).  cert,  denied,  415 
U.S.  919  (1974)  ;  Illinois  v.  Ampress  Brick  Co..  Inc..  1975  Trade  Cas.  If  60,295  (N.D.  111. 
1975)  :  Boshes  v.  General  Motors  Corp.,  59  F.R.D.  589   (N.D.  111.  1973). 
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a  consumer  and  his  supplier ;  to  the  extent  one  is  entitled  to  recover,  the  other 
is  not.  Many  members  of  tiie  Committee  question  the  manageability  of  such  a 
litigation  as  well  as  the  desirability  of  lumping  all  these  claims  together.  Un- 
fortunately, the  bill's  lack  of  precision  with  respect  to  the  pass  along  issue 
invites  this  kind  of  donnybrook. 

Many  of  tliese  problems  could  be  solved  if  the  parens  patriae  action  were  limited 
to  an  action  on  behalf  of  individual  consumers  in  situations  where  Hanover  Shoe 
would  not  deny  them  a  right  of  action.  The  bills  would  then  permit  redress  of 
iujui-y  that  is  cognizable  under  existing  law  but  too  often  goes  unremedied  be- 
cause no  one  person  has  a  sufficiently  large  stake.  The  major  class  of  actions  in 
this  category  that  cannot  now  be  brought  by  the  state  are  those  where  (i)  con- 
sumers are  victimized  by  antitrust  violations — primarily,  those  committed  by 
retailers  or  others  selling  directly  to  consumers;  (ii)  the  violations  result  in 
modest  individual  injury  so  that  individual  actions  are  unlikely;  and  (iii)  the 
state  is  not  a  purchaser  of  the  product,  at  least  not  at  the  same  distribution 
level,  so  that  it  could  not  represent  the  class  of  consumers  under  Rule  23. 

If  so  limited,  the  bills  would  create  a  new  remedy  which  many  on  the  Com- 
mittee believe  desirable.^"  But,  if  that  is  all  the  bills  are  meant  to  do,  they  should 
be  redrafted  to  make  clear  their  limited  scope  and  purpose  and  to  eliminate  the 
broader  interpretations  suggested  above.  To  be  sure,  if  parens  patriae  were 
limited  in  this  way,  it  would  operate  within  a  narrower  ambit  than  some  of  its 
proponents  have  suggested ;  but  many  on  the  Committee  believe  it  would  never- 
theless be  an  effective  remedy  in  the  class  of  cases  to  which  it  applies." 

Finally,  there  is  substantial  agreement  within  the  Committee  that,  if  enacted, 
the  4C(a)  (1)  parens  patriae  remedy  ought  to  be  limited  to  cases  of  price  fixing, 
or,  at  a  minimum,  cases  involving  per  se  violations.  The  Committee  would  oppose 
extension  of  the  parens  patriae  concept  to  cover  alleged  violations  of  section  7  of 
the  Clayton  Act  or  the  Robinson  Patman  Act.  There  is  also  limited  support 
within  the  Committee  for  the  view  that  the  4C  (a)(1)  parens  patriae  remedy 
.should  be  available  only  against  defendants  convicted  of  criminal  antitrust 
violations  in  proceedings  brought  by  the  Department  of  Justice." 

3.  Aggregate  damage  recovery. — Under  Section  4C(b)  (1)  the  state  "may 
recover  the  aggregate  damages  sustained  by  the  person  or  political  subdivision 
[represented  in  the  action]  without  separately  proving  the  individual  claim 
of  each"  such  party.  This  clause  would  legislate,  for  parens  patriae  cases,  fluid 
class  damage  recovery. 

Damages  in  antitrust  cases  have  previously  been  based  on  a  compensatory 
measure — albeit  with  a  punitive  trebling  feature — with  damages  depending  on 
proof  that  the  plaintiff  was  in  fact  injured  and  the  injury  was  a  proximate  result 
of  the  defendant's  antitrust  violation.  The  bills  would  adopt  a  new  standard, 
one  which  purports  to  measure  plaintiff's  damages  by  reference  to  the  "excessive- 
ness"  of  defendant's  profits  or  overcharges.  In  support  of  this  measure,  proponents 
of  the  parens  patriae  remedy  stress  that  in  situations  where  there  are  large 
numbers  of  small  claimants,  it  is  all  but  impossible  under  existing  procedures 
for  them  to  prove  damages  and  obtain  redress.  The  parens  patriae  remedy  has 
the  overriding  benefit  of  providing  a  means  whereby  wrongdoers  are  not  per- 
mitted to  retain  the  fruits  of  their  illegal  acts.  Some  members  of  the  Committee 
share  this  view,  particularly  if  the  parens  patriae  right  of  action  is  limited  as 
suggested  in  the  preceding  section  of  this  report.^* 

Others  take  an  opposite  view.  The  argument  is  as  follows :  If  every  defendant 
in  a  parens  patriae  antitrust  suit  were  necessarily  a  willful  violator  of  the  law, 
this  paramount  public  policy  consideration  might  justify  this  legislation.  But 
that  is  not  the  fact.  Companies  are  often  charged  with  antitrust  violations  when 
it  is  far  from  clear  that  they  have  violated  the  law.  And  the  situation  confronted 
by  such  defendants  if  sued  by  a  substantial  number  of  populous  states  on  behalf 
of  all  of  their  citizens  would  be  most  unfair.  Unlike  the  normal  litigation  (when 


^9  Some  believe  this  new  remedy  would  be  particularly  desirable  if  consumers  are  per- 
mitted to  recover  to  the  extent  that  they  were  damaged,  notwithstanding  any  interpretation 
of  Hanover  Shoe  to  the  contrary.   Others  argue  equally  forcefully  against  such  recovery. 

^^  Some  on  the  Committee,  particularly  those  who  oppose  the  "aggregate  damage"  pro- 
vision discussed  in  the  next  section  of  this  report,  question  the  manageability  of  parens 
patriae  actions  even  if  limited  as  suggested. 

"  Finally,  it  has  been  suggested  by  one  Committee  member  that  the  claim  of  each  citizen 
represented  in  a  parens  patriae  action  not  exceed  a  dollar  figure,  to  be  established  by 
Congress,  above  which  the  citizen  would  be  expected  tn  retain  counsel  to  sue  on  his  behalf. 

"  Some  of  those  who,  in  principle,  support  aggregate  damage  recoveries  would  prefer 
that  such  a  remedy  be  accompanied  by  discretionary  power  of  the  judge  to  grant  single 
damages  or  some  other  amount  less  than  treble  damages. 
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a  defendant  can  litigate  in  the  hope  or  expectation  of  ultimate  success  balanced 
against  a  risk  of  loss  to  a  single  plaintiff),  the  exposure  faced  by  a  defendant 
in  a  statewide  parens  patriae  case  would  tend  to  be  so  large  that  it  might  not 
be  prudent  to  take  the  risk  of  ultimate  loss — whatever  the  merits  of  the  case. 

B.  Parens  patriae  suits  for  damages  to  a  state's  general  economy 

Section  4(C)  (a)  (2)  would  overrule  Hawaii  v.  Standard  Oil  Co.,  405  U.S.  251 
(1971),  and  permit  a  state  to  recover  damages  to  its  "general  economy"  suffered 
as  a  result  of  an  antitrust  violation.  The  principal  difficulty  with  this  provision 
is  that  it  offers  scant  guidance  as  to  what  is  meant  by  damages  to  the  general 
economy ;  ^^  in  any  event,  it  is  hard  to  see  how  such  damages,  even  if  adequately 
defined,  could  be  proved. 

Since,  as  noted  above,  the  states  are  presently  able,  under  Section  4,  to  recover 
damages  suffered  in  their  proprietary  capacity  and  since  each  citizen  of  the 
state  has  the  same  right  to  recover  any  damages  he  has  suffered,  what  is  left  to  be 
covered  by  the  concept  of  injury  to  the  general  economy?  Can  a  state's  economy 
suffer  injury  above  and  beyond  that  of  its  constituent  parts?  The  Ninth  Circuit, 
in  the  Hawaii  case,  noted  that  "the  general  economy  is  an  abstraction.  It  has  no 
value  itself.  ...  It  exists  only  as  a  reflection  of  the  business  or  property  value 
it  represents."  (431  F.  2d  at  1285).  And,  the  Supreme  Court,  while  suggesting 
that  there  might  be  some  substance  to  the  "general  economy"  concept,  also  made 
it  quite  clear  that  the  overlap  between  such  damages  and  those  of  the  state's 
citizens  was  so  great  as  to  make  the  prospect  of  double  recovery  virtually 
inevitable : 

"A  large  and  ultimately  indeterminable  part  of  the  injury  to  the  'general 
economy,'  as  it  is  measured  by  economists,  is  no  more  than  a  reflection  of  in- 
juries to  the  'business  and  property'  of  consumers,  for  which  they  may  recover 
under  §  4.  Even  the  most  lengthy  and  extensive  trial  could  not,  in  the  final 
analysis,  cope  xvith  the  problem  of  double  recovery  inherent  in  alloxving  damages 
for  harm  both  to  the  economic  interests  of  individuals  and  for  the  quasi-sovereign 
interests  of  the  State."  (405  U.S.  at  264)  (emphasis  added) 

As  pointed  out  by  Assistant  Attorney  General  Thomas  E.  Kauper  in  his  May  7, 
1975  testimony  on  S.  1284,  this  right  of  action  for  injury  to  the  economy  could 
entail  a  virtually  unlimited  expansion  of  antitrust  damage  expo.sure.  The 
"spectre"  which  he  raised  of  "massive  recoveries  based  upon  unquantifiable  and 
perhaps  totally  unforeseeable  damages  multiplied  by  three"  may  be  more  real 
than  spectral.  In  light  of  these  considerations,  we  are  not  satisfied  that  pro- 
ponents of  this  provision  have  shown  that  it  would  serve  any  useful  purpose  or 
that  its  tenuous  benefits  outweight  its  very  real  risks. 

C.  Section  ^D — Notification 

Section  4D  provides  that  where  the  Attorney  General  of  the  United  States  has 
brought  a  damage  action  under  Section  4A  of  the  Clayton  Act,  and  has  reason 
to  believe  that  a  state  would  be  entitled  to  bring  a  parens  patriae  action  based 
substantially  on  the  same  claim,  he  must  notify  the  state  of  the  pendency  of  the 
federal  action.  If,  after  90  days  from  the  mailing  of  the  notification,  the  state 
has  not  brought  an  action,  the  attorney  general  would  be  permitted  to  sue  as 
parens  patriae  of  the  citizens  of  the  state.  The  provisions  of  Section  4C(c)  con- 
cerning aggregation  and  proof  of  damages  are  made  applicable  to  these  suits. 

This  provision  .should  be  deleted.  It  would  force  the  Attoiney  General  of  the 
United  States  to  make  a  judgment  in  almost  every  antitrust  case  brought  by  the 
Department  of  Justice  as  to  whether  any  or  all  of  the  50  states  would  be  entitled 
to  bring  a  substantially  similar  claim.  The  state  would  then  have  only  90  days  to 
determine  whether  it  wished  to  bring  suit.  Often  this  time  period  may  not  be 
adequate  to  review  satisfactorily  a  proposed  suit.  This  provi-sion,  also,  could 
re.sult  in  a  weakening  of  state  antitrust  enforcement  since,  in  many  instances, 
states,  instead  of  developing  their  own  antitrust  enforcement  program,  would 
tend  to  depend  on  the  federal  government.  And,  of  course,  the  bills  trespass  on 
traditional  notions  of  federalism  and  comity. 

For  these  reasons,  and  becau.se  we  do  not  understand  existing  liaison  arrange- 
ments between  the  states  and  the  Attorney  General  of  the  United  States  to  be 
inadequate,  we  agree  with  the  recommendation  of  the  Department  of  Justice  that 
this  section  should  not  be  enacted. 


20  H.R.  6786  defines  such  injury  as  an  "actual"  decrease  in  state  revenues  or  increase  in 
expenses  caused  by  an  antitrust  violation.  Even  with  this  definition,  the  Committee  is 
unable  to  determine  how  this  kind  of  injury  differs  from  injury  for  which  redress  is  already 
available  under  existing  procedures. 
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D.  Section  4E — federally  funded  projectft 

Section  4E  is  intended  to  make  clear  that  states  are  entitled  to  collect  trclilo 
damages  for  the  entire  amount  of  damajres  sustained  in  connection  with  a  fed- 
erally funded,  state  operated,  program.  At  the  present  time  the  law  on  this  point 
is  unclear.  T'nder  Section  4A  of  the  Clayton  Act  (15  U.H.C.  S  15(a)),  the  United 
States  is  entitled  to  collect  i>nly  actual  damages  for  violation  of  the  antitrust 
laws.  Arguably,  recovery  by  a  state  of  treble  damages  sustained  in  connection 
with  a  federally  funded  program  permits  trel)le  damages  for  injury  to  the 
United  States  and  is,  tlierefore,  inconsistent  with  Section  4A.  On  the  other  hand, 
even  if  a  state  funds  a  portion  of  one  of  its  programs  with  federal  funds,  any 
damages  sustained  in  that  program  as  a  result  of  antitrust  violations  were  suf- 
fered by  the  state.  Moreover,  it  is  consistent  with  the  deterrent  purpose  of  private 
antitrust  enforcement  to  permit  treble  damage  recovery  in  this  situation. 

Enactment  of  the  first  sentence  of  Section  4E  would  clarify  this  point  by 
expressly  permitting  state  treble  damage  actions.  The  Committee  supports  this 
provision. 

The  remainder  of  Section  4E  permits  the  United  States  (i)  to  intervene  in  any 
such  suit  to  protect  its  interests  in  the  funds  in  question;  and  (ii)  to  bring  an 
action  on  behalf  of  any  state  which  fails  to  sue  within  90  days  after  the  T^nited 
States  has  notified  it  that  probable  cause  exists  for  such  an  action.  The  United 
States  would  be  entitled  to  secure  reimbursement  of  its  equitable  share  of  any 
recovery  of  damages,  which  presumably  would  amount  to  the  federal  contribu- 
tion, untrebled. 

Many  on  the  Committee  oppose  this  part  of  Section  4E  as  authorizing  an 
unwarranted  federal  intrusion  on  state  enforcement  prerogatives — the  same 
ground  cited  in  Mr.  Kauper's  testimony  opposing  this  provision.  If  this  pro- 
vision is  enacted,  we  note  that  90  days  may  not  be  sufficient  to  permit  a  state 
to  decide  whether  it  wishes  to  bring  suit.  Where  a  state  notifies  the  United 
States  that  it  has  not  decided  whether  it  wishes  to  bring  suit,  it  should  be 
given  an  additional  period  of  time  to  consider  the  matter  before  the  United 
States  is  permitted  to  file.  Section  4E  should  also  be  clarified  to  provide  that 
the  United  States  can  recover  on  behalf  of  a  state  the  same  trebled  damages 
that  the  state  could  have  recovered  had  it  sued  for  itself. 

CONCLUSION 

The  Committee  supports  the  general  purposes  of  this  legislation  but  we  are 
concerned  about  its  ramifications  and  about  the  numerous  problems  set  forth  in 
this  report,  which  some  of  us  believe  to  be  manageable  but  which  others  con- 
sider insurmountable.  In  any  event,  we  are  united  in  our  behalf  that  the  issues 
raised  here  merit  consideration  by  the  Congress  as  it  addresses  this  legislation. 
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May   27,    1975 


Mr.  Peter  Chumbris 
Senate  Antitrust 
Washington,  D.C.  20510 


Dear  Mr.  Chumbris: 


I  am  enclosing  a  reprint  of  a  recent 
article  by  a  colleague  of  mine  and 
myself.   I  think  it  has  some  bearing 
on  parts  of  S.  1284  which  prevent 
me  from  supporting  the  bill. 

The  provisions  of  that  bill  which 
would  support  private  actions 
are,  at  least  from  an  economic 
standpoint,  most  unfortunate. 

I  hope  your  summer  is  an  enjoyable 
one. 


Yours  faithfully. 


Kenneth  G.  illzf^nga 
Professor  of  Economics 
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ANTITRUST  ENFORCEAfENT  AND  ECONOMIC 

EFFICIENCY:  THE  UNEASY  CASE  FOR 

TREBLE  DAMAGES* 

WILLIAM  BREIT  and  KENNETH  G.  ELZINGA 
University  oj  Virginia 

I.     Introduction 

JL  RiVATE  antitrust  enforcement  has  been  designated  the  "strongest  pillar  of 
antitrust."^  If  this  assessment  could  be  made  as  early  as  1958,  what  was  once 
only  a  pillar  might  now  appear  to  be  the  foundation  itself.  Not  only  are 
increasing  numbers  of  consumers  and  small  businessmen  now  represented  on 
the  plaintiff's  side  in  antitrust  suits,  but  some  of  the  largest  corporations  are 
presently  involved  in  the  veritable  explosion  of  private  antitrust  litigation. 
Blue  chip  companies  such  as  ITT,  Allis  Chalmers,  American  Electric  Power, 
Bell  &  Hovvcll,  Control  Data  and  others  have  utilized  the  private  action  pro- 
vision of  the  federal  antitrust  laws  against  their  suppliers,  their  competitors, 
and  to  prevent  takeovers  of  their  own  compam'es.  But  this  is  only  the  tip  of 
an  iceberg  indicative  of  what  the  American  Bar  Association  has  called  the 
era  of  "The  Corporate  Trustbuster."-  In  the  decade  1963-1972  over  7,000 
private  antitrust  suits  were  filed  in  federal  courts. 

*  The  authors  benefitted  from  comments  received  at  George  J.  Stigler's  Workshop  in 
Industrial  Organization  at  the  University  of  Chicago.  In  addition  they  wish  to  thank 
Ward  S.  Bowman,  Jr.,  Edgar  K.  Browning,  James  M.  Buchanan,  Kenneth  Clarkson, 
W.  P.  Culbertson,  Jr.,  Richard  A.  Posner,  V^arren  Schwartz,  Roger  Sherman,  and 
Gordon  Tullock  for  their  helpful  suggestions  on  an  earlier  draft.  The  authors  ako  received 
helpful  comments  from  Gary  S.  Becker  through  correspondence  and  from  Le\'iis  Bern- 
stein of  the  Antitrust  Division  of  the  Department  of  Justice.  Research  on  this  paper 
was  conducted  while  the  authors  were  Scsquicentennial  .Associates  of  the  Center  for  Ad- 
vanced Studies  at  the  University  of  Virginia  and  v.hile  Kenneth  G.  Elzinga  w;is  a  Fellow 
in  Law  and  Economics  at  the  University  of  Chicago  Law  School 

1  Lee  Loevinger,  Private  Action — The  Strongest  Pillar  of  Antitrust,  3  .-Xntilrust  Bul- 
letin 167  (1958).  The  p.rime  inducement  to  private  enforcement  is  Section  4  of  the 
Clayton  Act  which  enables  persons  to  recover  threefold  any  damages  suffered  as  a 
result  of  violations  of  the  federal  antitrust  laws.  The  statute  reads:  "Any  person  who 
shall  be  irjjurcd  in  his  business  or  property  by  reason  of  anything  forbidden  in  the  anti- 
trust laws  may  sue  therefor  .  .  .  without  respect  to  the  amount  in  controversy,  and  shall 
recover  threefold  the  dainages  by  him  sustained,  and  the  cost  of  suit,  including  a  reason- 
able attorney's  fee."  15  U.S.C.  §  15  (1970). 

2  American  Bar  Association  National  Institute,  The  Corporate  Trust  Buster  (Nov.  8  & 
9,  1973),  proceedings  in  43  Afltitrust  Law  J.  6  (1973). 
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The  attention  devoted  to  the  lega]  imph'cations  of  private  treble  damage 
suits  in  scholarly  journals  has  been  enormous.  Moreover  economists  along 
with  lawyers  generally  have  been  strong  supporters  of  the  private  action 
approach  to  antitrust  enforcement.  It  is  curious  therefore  that  no  study  of 
the  efficiencyof_the_private_acUons_^^ 

■""TTTis^aper  attempts  to  provide  such  an  analysis.  We  shall  begin  by  placing 
antitrust  policy  into  the  framework  of  the  economic  theory  of  public  goods, 
treating  monopoly  as  an  example  of  market  failure.  Then  we  shall  demonstrate 
the  reciprocal  nature  of  the  monopoly  problem  in  an  effort  to  define  the 
meaning  of  efficiency  vdthin  the  context  of  antitrust  econon"'ics.  This  will 
illuminate  the  effects,  both  direct  and  indirect,  of  private  treble  damage  suits. 
Our  analysis  casts  considerable  doubt  on  the  wisdom  of  any  reparations- 
induced  private  antitrust  enforcement.  As  a  preferable  alternative  we  shall 
suggest  that  the  efficient  enforcement  of  the  antitrust  laws  can  be  best 
accomplished  by  placing  major  reliance  on  a  public  sector  approach  to  deter 
anticompetitive  practices. 

In  what  follows  we  are  taking  the  antitrust  laws  as  they  stand.  We  share 
the  concern  of  many  economists  that  the  enforcement  of  some  parts  of  the 
antitrust  laws  actually  lessens  competition.  But  these  problems,  which  have 
been  discussed  frequently  in  the  literature,  are  endemic  to  the  antitrust  laws 
whether  the  law  enforcers  are  private  or  public.  We  are  here  concerned  not 
with  the  specific  details  and  precedents  of  antitrust  law  as  it  now  exists  but 
with  the  inefficiencies  inherent  in  our  reparations-induced  system  of  private 
antitrust  enforcement. 


II.     Antitrust  as  a  Public  Good 

A.     Morwpoly  as  Market  Failure 

The  orthodox  rationale  for  the  antitrust  laws  is  that  they  promote  com- 
petition and  prevent  "undue  limitations  on  competitive  conditions."^  But 
from  the  point  of  view  of  economic  anal3'sis,  public  policy  to  promote  com- 
petition can  be  e>q)lained  as  an  attempt  to  come  to  grips  with  "market  failure." 
Market  failure  occurs  when  voluntary  exchanges  do  not  sustain  desirable 
activities  or  eliminate  undesirable  ones.^  The  spillover  effects  of  production 
(or  consuniption)  that  are  not  taken  into  account  through  markets  are  called 
externalities  and  are  usually  associated  va'th  "public  goods." 

^  U.S.  Attorney  General's  National  Committee  to  Study  the  .njititrust  Laws,  Report, 
at  1  (19SS). 

•*  For  a  technical  discussion  of  market  failure  see  Francis  M.  Bator,  The  Anatomy  of 
Market  Failure,  12  Q.J.  Econ.  351  (2958)  as  reprinted  in  William  Breit  &  Harold  M. 
Hochman,  Rcv-dings  in  Microeconomics  51S  (2d  ed.  rev.  1971). 
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There  are  two  distinguishing  features  of  a  pubh'c  good:  (1)  indivisibility 
and  (2)  nonexcludability.  Indivisibility  means  that  the  consumption  of  the 
good  by  one  person  does  not  diminish  the  possibility  of  its  consumption  by 
another  as  well,  that  is,  a  pubh'c  good  permits  simultaneous  consumption. 
Nonexcludability  means  that  once  an  indivisible  good  is  provided,  it  is  not 
possible  economically  to  exclude  others  from  its  enjoyment. 

National  defense  is  a  traditional  example  of  a  pure  public  good.  Not  only 
is  it  indivisible  since  one  person's  consumption  of  its  servicee  does  not  preclude 
others;  it  is  also  nonexcludable  since  it  is  not  economical  to  prevent  the 
enjoyment  of  this  service  by  excluding  those  who  refuse  to  pay  for  it. 

WTaenever  a  public  good  exists  in  the  sense  defined  above,  it  is  tmlikely  that 
the  optimal  amount  of  it  will  be  provided  privately  since  individuals  have 
an  incentive  to  behave  strategically,  dissembling  their  preferences  in  the  hopes 
that  others  will  provide  the  service.  Since  everyone  has  an  incentive  to  "free 
ride,"  not  enough  public  goods  will  be  provided  through  a  system  of  voluntary 
exchanges  and  it  is  said  there  is  market  failure.  WTien  this  occurs,  the  pos- 
sibility of  government  provision  of  the  good  or  service  is  given  consideration 
and  market  failure  has  become  the  central  explanation  or  justification  for 
much  government  activity. 

^\'hen  seen  in  this  setting,  antitrust  policy  is  simply  a  method  of  pro\ading 
a  public  good,  although  tliis  is  not  the  conventional  way  it  is  handled  in  the 
literature.  Milton  Friedman,  for  example,  gives  two  different  justifications 
for  government  intervention:  (1)  the  existence  of  public  goods;  and  (2)  mo- 
nopoly.^ But  this  is  a  distinction  without  a  difference.  For  in  fact  the  elimina- 
tion of  monopoly  is  a  public  gctod  in  the  purest  sense:  it  is  both  indivisible 
and  nonexcludable.  If  one  person  enjoys  the  ser\nces  of  a  noncollusive  market, 
tliis  does  not  preclude  others  from  that  enjo3'ment;  nor  is  it  economical  to 
exclude  others.  In  other  words,  changes  in  market  behavior  affect  all  con- 
sumers simultaneously  and  it  is  not  possible  to  have  some  consumers  pur- 
chasing in  a  market  with  cnlj'  a  single  producer  while  others  purchase  the 
same  product  in  a  market  ^vith  many  sellers.® 

Note  that  in  a  world  of  no  trarisactions  or  infoiination  costs,  and  where 
people  did  not  attempt  to  act  as  free  riders,  the  benefits  of  competitive 
markets  would  be  readily  secured  as  the  customers  of  any  monopolist  would 
find  it  to  their  advantage  to  get  together  and  bribe  the  monopolist  to  behave 
like  a  competitive  firm,  producing  at  an  output  where  price  is  equal  to 

5  Milton  Friedman,  Capitalism  and  Freedom  28  (1962). 

8  It  -would  not  be  advantageous  for  a  monopolist  to  sell  at  marginal  cost  to  some  and 
not  to  others  since  those  who  buy  at  the  lower  price  would  sell  to  others  at  a  higher 
price  (but  lower  than  the  price  the  monopolist  would  be  charging),  iloreover  under  the 
antitrust  laws  such  price  discrimination  might  be  iUegaL 
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marginal  cost.'^  By  so  doing,  the  gain  to  consumers  (in  the  form  of  increased 
consumers'  surplus)  would  be  larger  than  the  firm's  reduction  in  monopoly 
profits  (and  the  amount  of  the  bribe)  and  consequently  (in  principle)  any 
monopolist  could  be  compensated  to  forego  monopolizing,  instead  providing 
a  greater  supply  of  his  product  at  lower  prices.  Both  the  monopolist  and  its 
customers  could  be  made  better  off. 

But  one  reason  we  do  not  see  such  behavior  in  the  marketplace  is  because 
there  is  an  incentive  for  individuals  to  feign  indifference  to  the  possibility  of 
having  the  monopolist  produce  v.here  price  equals  marginal  cost.  Given  the 
free  rider  problem  the  establishment  of  competitive  markets  is  a  public  good 
in  the  classical  sense. 

However,  where  there  are  significant  costs  of  exchanging  information  be- 
tween the  parties  actually  damaged  by  the  monopolist,  and  substantial  nego- 
tiation costs  as  well,  the  free  rider  problem  is  compounded.  For  even  in  the 
unlikely  case  that  all  the  customers  of  a  monopolist  were  amenable  to  shun 
free  riding,  that  is,  everyone  was  willing  to  pay  his  share,  the  costs  of  assem- 
bling the  potential  customers,  collecting  their  payments,  and  negotiating  %M"th 
the  monopolist,  could  exceed  the  benefits  derived  from  competitive  behavior. 
In  such  a  case,  government  intervention  to  provide  the  public  good  of  com- 
petitive markets  becomes  expUcable,  and  antitrust  policy  represents  an  attempt 
to  eliminate  the  public  bad  of  monopoly. 

The  mere  demonstration  of  the  existence  of  a  public  good  does  not  by  itself 
constitute  an  argument  that  the  good  should  be  provided  by  the  government.^ 
It  merely  demonstrates  that  there  is  a  potential  for  gains  in  consumer  v.clfare 
rjid  suggests  that  institutional  arrangemen'S  to  internalize  the  externalities 
should  be  considered.  The  antitrust  laws  represent  such  a  consideration.  They 
attempt  to  provoke  competitive  bcha\aor  through  a  blending  of  public  v\Tth 
private  enforcement.  But  how  efficient  is  this  approach  to  the  solution  of 
the  monopoly  problem?  In  Section  III  we  shall  evaluate  the  efiiciency  of  the 
private  ingredient  of  our  antitrust  policy  mix  v^hile  in  Section  IV  the  efficiency 
of  the  iiUernative  of  ijlccing  major  reliance  on  public  enforcement  will  be 
e:-;aj7iiiied.  But  before  proceeding  to  this  ar^aly-is  it  is  necessary  to  clarify 
what  it  r.ear.s  to  say  that  one  or  the  other  of  two  policies  might  be  more  or 
less  efncient. 

B.     The  Reciprocal  Nainre  of  Moiiopoly  Damages 

In  order  to  anal3-ze  whether  private  actions  under  Section  4  of  the  Cla34on 
Act  lead  to  an  efficient  solution  to  the  monopoly  problem  it  is  necessary  to 

"It  should  be  noted  here  that  we  are  assuming  a  single  price  monopolLst  in  the  classical 
sense. 

8Jart.es  M.  Buchanan,  The  Demand  and  Supply  of  Public  Goods,  ch.  9  (1968).  See 
also  Roknd  N.  McKean,  Govercment  and  the  Covii-u'^er,  39  So.  Econ.  J.  481  (1973). 


733 


ANTITRUST  ENFORCEMKNT  AND  ECONOMIC  EFFICIENCY  333 

examine  the  meaning  of  efficiency  in  this  context.  The  issue  is:  are  there  any 
peculiar  effidencies  or  inefficiendes  in  private  versus  public  enforcement? 

In  discussing  the  relative  efficiency  merits  of  private  antitrust  enforcement, 
the  concepts  of  liability  and  negligence,  which  have  recently  received  atten- 
tion in  the  literature  of  economics  and  law,  have  particular  relevance.^  In  fact 
the  same  conceptual  questions  that  arise  in  regard  to  products  liability  and 
torts  are  present  in  the  antitrust  area.  That  is,  in  products  liability  the  effi- 
ciency issue  is  one  of  determining  which  party  has  the  comparative  advantage 
in  avoiding  the  dangers  of  an  exploding  bottle,  a  defective  tricycle,  or  what- 
ever. The  analogue  in  antitrust  v.-ould  be  to  detennine  on  which  party  the 
liability  or  tort  for  monopolizing  should  be  assigned.  And  how  strict  (or 
conditional)  should  this  rule  be?  Of  course  present  antitrust  law  places  the 
liability  on  the  monopolist,  that  is,  the  monopolist  bears  the  penalty  for 
anticompetitive  behavior  in  the  same  sense  that  in  the  arena  of  products 
liability,  firms  are  increasingly  held  liable  for  defective  or  negligently  used 
products.  But  this  rule  is  not  conceptually  inviolate  nor  historically  de  rigueur, 
as  the  law  on  products  liability  indicates. 

In  what  has  become  one  of  the  most  widely  cited  contributions  to  the 
literature  of  economics  and  law,  Ronald  Coase  demonstrated  that  the  assign- 
ment of  rules  of  hability  does  not  affect  private  marginal  costs  of  production, 
either  in  the  short  or  long  run,  and  therefore  has  no  effect  on  the  final  com- 
position of  output.^"  This  remarkable  result  assumes,  as  Coase  noted,  a  cost- 
less market,  or  a  world  of  no  transactions,  information  or  monitoring  costs; 
a  world  where  the  laissez-faire  policy  solution  of  classical  economics  is  the 
correct  one  in  terms  of  maximizing  the  value  of  the  economy's  total  output. 
To  prove  this  proposition  Coase  assumed  there  were  no  incentives  for  people 
to  attempt  to  free  ride.  In  such  a  world,  the  assignment  of  "fault"  for  mo- 
nopolistic distortions  would  also  be  irrelevant  from  an  efficiency  standpoint. 
The  key  proposition  is  this:  if  the  fault  or  liability  for  damages  resulting 
from  overcharges  were  placed  on  the  monopolist,  he  would  cease  monopoliz- 
ing. But  if  the  fault  were  assigned  to  coP-Sumers  the  end  result  would  also  be 
the  elimination  of  monopoly  as  consumers  S'uoothly  and  costlessly  seek  out 
monopolists  and  bribe  them  to  behave  competitively. 

But  it  is  the  real  world  that  concerns  us.  Aiid  Cease's  analysis  should  pro- 
\nde  a  guide  to  the  correct  approach  to  the  problem  here  as  well  since  Coase 
himself  devoted  the  bulk  of  his  attention  to  cases  where  bargaining  and  nego- 

9  Roland  N.  McKean,  Products  Liability:  Trends  and  Implications,  38  U.  Chi.  L.  Rev.  3 
(1970) ;  Richard  A.  Posner,  A  Theory  of  Negligence,  1  J.  Leg.  Studies  29  (1972) ;  Richard 
A.  Posner,  Strict  Liability:  A  Comment,  2  J.  Leg.  Studies  205  (1973). 

10  R.  H.  Coase,  The  Problem  of  Social  Cost,  3  J.  Law  &  Econ.  1  (1960)  as  reprinted 
in  Wilh'am  Breit  &  Harold  M.  Hochman,  supra  note  4,  at  4S4. 
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tiation  use  up  both  time  and  resources.^^  Indeed  Cease  stressed  that  in  a 
world  where  the  costs  of  market  transactions  are  positive,  there  is  no  single 
poh'cy  or  set  of  policies  which  would  a  priori  lead  to  an  efficient  output. 
Public  policy  should  attempt  to  balance  the  loss  in  the  value  of  production 
against  the  gain  in  the  value  of  production  resulting  from  the  policy.^^ 

Put  into  the  framework  of  the  Coasian  anaJysis,  the  costs  involved  in 
monopolistic  beha\nor  can  be  seen  to  have  the  same  reciprocal  nature  as  any 
externality.  If  liability  is  imposed  on  the  consumer,  a  monopolist  causes 
damage  to  the  consumer  of  his  product  in  the  form  of  consumer's  surplus  lost. 
But  if  the  liability  is  imposed  on  the  monopolist  through  some  form  of  anti- 
trust law,  the  customer  of  the  monopolist,  in  insisting  through  the  law  that 
the  monopolistic  behavior  end,  imposes  a  cost  on  the  monopolist.  This  is  the 
cost  of  lost  monopoly  returns.  The  question  of  "fault"  is  largely  irrelevant 
in  such  a  setting.  The  real  issue  is:  what  party  to  the  transaction  is  the  most 
efficient  at  preventing  the  misallocation  resulting  from  monopoly ?^^ 

The  alternatives  are  placing  the  liability  entirely  upon  the  monopolist 
(as  with  the  prevailing  antitrust  laws),  placing  the  liability  entirely  upon 
the  consumer,  or  placing  the  liability  upon  both.  We  shall  now  examine  the 
imphcations  of  the  present  private  action  system' which  is  one  of  strict  liabihty 
since  the  monopolistic  seller  must  pay  compensation.  We  shall  show  that 
there  are  three  major  sources  of  inefficiency  resulting  from  a  private  sector 
approach  to  eliminating  anticompetitive  behavior.  The  first  we  shall  call  the 
perverse  incentives  effect;  the  second,  the  misinjormation  effect;  and  the 
third,  reparations  costs. 

11  In  fact  the  important  contribution  of  Cease  lies  in  this  area  and  it  is  unfortunate 
that  his  central  proposition—often  referred  to  as  "the  Coase  theorem" — has  come  to  be 
identified  with  the  world  of  costless  transactions. 

i-"The  question  is  commonly  thought  of  as  one  in  which  A  inflicts  harm  on  B  and 
what  has  to  be  decided  is:  how  should  we  restrain  A?  But  this  is  wrong.  We  are  dealing 
with  a  prol.'em  of  a  nriprocal  nature.  To  avoid  the  hrum  to  B  would  inflict  harm  on  A. 
The  real  CiJestion  to  be  decided  is:  should  A  be  allowed  to  harm  B  or  should  B  be 
aL'owed  to  harm  A?  The  problem  is  to  avoid  the  more  serious  harm.  .  .  .  WTiat  answer 
should  be  given  is,  of  course,  not  clear  unless  we  know  the  value  of  what  is  obtained 
as  well  as  the  value  of  what  is  sacrificed  to  obtain  it."  R.  H.  Coase,  as  reprinted  in 
William  Breit  &  Harold  M.  Hochman,  supra  note  4,  at  485. 

13  The  reciprocal  nature  of  externalities  was  noted  by  Golda  Meir  who  taught  the 
lesson  to  the  Israeli  Knesset.  In  the  face  of  a  rising  rate  of  rapes  the  politicians  proposed 
a  bill  to  protect  tie  nation's  women  by  placing  a  curfew  on  them.  Mrs.  Meir  pointed 
out  that  such  a  law  would  be  punishing  the  victim,  not  the  criminal,  and  suggested 
tlie  curfew  be  placed  on  men.  Both  missed  Coase's  point.  The  Coase  proposition  is  that 
if  a  curfew  is  to  be  imposed,  it  should  be  placed  on  that  group  which  would  cause  the 
least  r-crifice  of  total  output.  The  story  of  Mrs.  Meir's  arguments  before  the  Knesset 
was  reported  by  Colman  McCarthy  in  the  Washington  Post,  Aug.  8,  1973,  at  AlS,  col.  4. 
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III.     The  Efficiency  of  Private  Actions 

A.     The  Perverse  Incentives  Effect 

By  "perverse  incentives"  we  mean  that  a  private  party  neglects  to  modify 
liis  behavior  when  the  damage  done  by  the  monopolistic  firm  to  him  exceeds 
the  cost  to  him  of  avoiding  that  damage,  or  the  consumer  modifies  his  be- 
havior in  order  to  increase  the  damage  done  to  him  by  the  anticompetitive 
activity.  Unless  a  consumer  bears  the  cost  of  purchasing  from  a  firm  with 
market  power,  for  instance,  he  has  less  motive  to  be  a  careful  shopper  and 
seek  out  competitive  substitutes.  In  other  w^ords,  the  incentive  to  minimize 
one's  damages  is  weakened  or  disappears.  He  will  not  attempt  to  alter  his 
customary  purchasing  practices  to  avoid  being  overcharged  since  he  believes 
reparations  will  be  forthcoming  should  he  be  found  dealing  with  an  antitrust 
violator.  JVIoreover,  given  the  possibility  of  receiving  more  than  the  actual 
amount  of  damages  ma.gnifies  the^erverse  incentives  effect,  since  there  is  an 
iiKentive  not  only  to  neglect  seeking  out  substitut^_or  finding  ways  of  avoid- 
Jngdamag'^s,  but  an  individual  may  even  attempt  to  suffer  damages  in  order 
to  benefit  from  tlie  collection  of  threefold  the  amount  actually  sustained.  This 
would  occur  whenever  the  expected  value  of  the  reparations  is  greater  than 


/ 


the  amount  of  the  damage^ 


In  a  system  where  the  probaM2ty_^f_a__coDvicUon_is_j^  the  present 
trebling  .provision  could  put  the  e?q:ected  value  above  the  actual  damage 
bo£ne^  That  the  probability  is  sufficiently  high  has  led  a  number  of  ^uthori- 

ties  to  recommend  d^ubje  damages  as  being  more  appropriate  for  achieving 

the.aims.Qf  a'^titrust  pol[c^.-As  the  Report  of  the  Attorney  General's  National 
Committee  to  Study  the  Antitrust  Laws  noted:  "The  inducement  of  manda- 
tory trebled  damages_is  no  longer_n.ei:£ssary_to_.encouraoe  suits  by  injured 

persons.  The  development  of  both  the  procedural  and  substantive  law,  largely 

favorable  to  the  plaintiff,  plus  the  award  of  the  attorney  fees  affords  siifficienL 


incenLi\'eTo"pn"\Nale~airtTfrust  actions."^*  If  this  is  the  case  then  the  perverse.  /^ 

incentives  effect  would  be  expected. 

Some  courts  have  recognized  tlie  inefficiencies  that  arise  from  the  perverse 
iDcentuies  effect.  Perhaps  it  will  prove  instructive  to  review  some  of  these 
cases  since  they  represent  evidence  that  this  effect  exists  under  the  present 
strict  lability  approach  to  antitrust  law. 

^un^CcorncJ^ic  Shopj^e,  a  New  York  City  retailer. of  perfunies^nd  cosmetics, 
brought  suit  for  treble^  dam  ages  against  one  of  its  sujjplie.rs_whi.ch,  it  claimed^ 
had  violated  the  Robinson-Patman  Act.^^  The  supplier,  Elizabeth  Arden  Sales 

1^  U.S.  Attorney  GenrraFs  NatioDal  Committee,  supra  DOte  3,  at  379. 

35  Sun  Cosmetic  Shopi.)e  v.  Elizabeth  Arden  Sales  Corp.,  178  F.2d  150  (2d  Cir.  1949). 
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Corporation,  furnished  "demonstrators"  to  some  of  its  retail  outlets  to  assist 
in  the  promotion  of  its  cosmetics  and  toilet  preparations.  Sun  Cosmetic 
Shoppe,  however,  was  not  provided  with  such  a  special  sales  clerk  and  it 
claimed _dam ages  of  $15,600  as  a  result  of  this  "discrimmation?'  The  use  of 
demonstratorj^j)}^  rival  retail  stores  allegedly  diverted  this  an:iount  of  profits 
from  Sun  to  the  favored  stores.  ^ 

With  regard  to  the  damages  claimed,  Judge  Learned  Hand,  speaking  for 
the  court  of  appeals,  stated  that  if  the  loss  caused  by  the  diversion  of  Sun's 
customers  to  those  retail  outlets  where  the  defendant  furnished  a  demonstrator 
was  greater  than  the  cost  of  employing  a  demonstrator,  Sun  had  an  obligation 
to  minimize  its  losses  by  employing  one.  Such  a  decision,  making  use  of  avoid- 
able loss,  introduces  the  element  of  negligent  liability  into  what  is  normally 
a  strict  liabiUty  atmosphere.  In  so  doing,  Pland  recognized  what^  we  have 
called  the  perverse  incentives  aspect  of  private'antitrust  policy.  Judge  Hand's 
logical^iagnTa^is,  appeallng_as_ iWnigh^^e J.o_ecorj  ha^  not  however 

persuaded  hisjeljowjurors.  For  example  in  State  Wholesale  Grocers  v.jGreat 
Atlantic  &  Pacific  Tea  Co.  the  court  said:. 

.  .  .  Judge  Hand  opined  that  if  the  loss  caused  by  the  diversion  of  business  was 
greater  than  the  cost  of  employing  a  demonstrator,  the  non-favored  customer  would 
have  the  duty  to  minimize  the  damages  by  employing  one.  This  contention  I  am 
unable  to  accept  .  .  .  and  I  believe  not  in  accordance  not  only  with  prevailing 
authority  but  the  realities  of  economic  facts  of  life  as  well.^* 

The  latter  view  has  become  the  prevailing  one  and,  as  we  shall  show  later, 
the  claim  of  per\'erse  incentives  is  not  currently  a  defense  to  antitrust  prose- 
cution. ~~ 

The  magnified  perverse  incentives  effect  was  recognized  by  the  court  in 
American  Can  Co.  v.  Rnsselhille  Canning  Co.^"^  In  this  case  the  operator  of 
a  green  bean,  spinach,  turnip  green  and  inustard  green  canning  company  in 
Russellville,  Arkansas  purchased  its  cans  from  the  defendant,  which  it  claimed 
discriminated  against  it  in  price  by  giving  quantity  discounts  to  larger  cus- 
tomers; by  adopting  a  freight  equalization  plan  from  Fort  Smith,  Arkansas; 
and  by  granting  a  discount  to  a  canner  adjacent  to  the  defendant's  can 
factory. 

The  trial  produced  a  voluminous  record,  enornjous  detail  about  the  canning 
industry,  a  prolonged  legal  skirmish  involving  two  of  the  nation's  most  promi- 
nent law  firms,  and  an  important  legal  precedent.  But  ^^hat  is  of  particular 
interest  here  is  the  refusal  of  the  plaintiff  to  accept  delivery  of  cans  at  the 

16  202  F.  Supp.  768,  777  (N.D.  III.  1961). 
"  191  F.2d  38  (Sth  Cir.  1951). 
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allei^e(L_discnminatory  prices,  then  being  awarded  $3  75,000  in  damages  for_, 
losses  incurred  partly  because^  had  no  cans.  As  Arvel  Blaylock,  the  owner_ 
oMhe  firm,  put  thejnatter  in  a  telegram  to  American  Can: 

We  could  I^ye_becn_runningju£nip  and  rnus^  greens  for  the  last  ten  or  twelve 
days  but  you  have  failed  to  furnish  and  ship  cans.  .  .  .  We  are  instructing  our  at- 
toiTiey  to  sue  for  damages  for  this  loss.^^ 


^ 


But_the  plaintiff  could  have  received  the  cans  had  he  been  \viIIing^to  p_ay^&-^        / 
freight  equalisation  for  the  eighty  mile  iourney  froiXLFort  Smith_to_RusseIl 
viJ^e.-'^  The  appellate  court'_s_s{;itement  in  reversing  the  trial  court's  judgrnent 
fpr_tJTejilainJifLis-rcj.^2aling  of  the  kind  of  perverse  incentives  that  can  arise 
in  a  system  of  compensatory  damages: 


1 


Arvel  Blaylock's  conduct  in  dealing  Vkith  these. shipi-nents  and  rcaking  clajrns  for 

loss  of  profits  was  obviously  strategic,  and_stemmed  from_Lhe_defend£nt'_s  refusal 

to__acce3e  to'his  demand  tbat_cans^_be^  Ehij.)Ded_to  the_plaii:'l.iff  free  of  freight,  as 
well  as  from  his  interest  in  enhancing  his  alleged  dainages  for  the  purpose  of  this 
b.wsmt.-^ 

In  the  electrical  equipment  conspiracy,  there  was  evidence  that  J:he_cus- 


(omers  of  thJs  cariel_\vere  either  aware _(or  had  strong  suspicions)  that  they 
were  purchasing  urider  a  regime  of  rigged  bidding.  During  the  treble  damage 
actions  a  number  of  the  interrogatories  from  the  defendant_companies  sought 
to  learn  if  tTieiF  customers  knew  oJJ;he  conspiracy  prior  to  the  Government's 
successful  prosecuITon  and  tojvshat  extent  J.hei_r_custqnaers_had_ taken  action, 
eitheFby  discussing  theproblem  among  themselves,  seeking  antitrust  advice, 
or  trying  to  shop  vrith  nonmember  supp^ers.-^  Cha.rles_Bane,  in  his  detailed 
account  of  the  treble  damage  actions  against  the  cartel,  relates  the  tenuous 
nature  of  this  defense  for  the  electrical  equipment  companies:  it  would  take 
substantJaP^chuIipalP^  to  argue~{b"a  Jury  tE¥t  the  cartel's  customers  knew 
of^the  prtce^riggmg,  when  the  top  executives  of  the  companies  themselves 
feTventlyr  denied  any  knowledge  of  the  activityXJ"  But  questions  of  legal 
strategy ^asTd'e, Th  1957,  the  managenierits_qf_34jutilities  responded  to  a  ques- 
tionnaire andoyerv.helnangly  indicated  _abeljef  that  the  electrical  equipment 
manufacturers  were  conspiring  onj:»rice,  and  that  the  rna)iufacturers'  trade 


i8  7rf.  at  47. 

^9  In  1945  Ibis  freight  increment  for  all  can  shipments  to  Blay'ock  was  less  than 
§5,500.  See  RusselJ\ille  Canning  Co.  v.  American  Can  Co.,  87  F.  Supp.  484,  492  (W.D. 
Aik.  1949). 

-0  191  F.2d  38,  55  (Sth  Cir.  1951). 

21  Charity  A.  Bane,  The  Electrical  Equipment  Conspiracies:  The  Treble  Damage  Actions 
202   (1973). 

==  Id.  at  236. 
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association  was  a  vehicle  for  the  fixing  of  prices  and  the  allocation  of 
markets.^^  The  following  deposition  taken  from  an  emplo3ee  of  one  of  the 
damage  seekers  is  reveahng: 

A.    There  was  certainly  the  feeling  that  our  people  shared  with  many  others  that 
there  was  an  artificial  level  being  maintained  by  the  manufacturers. 

Q.    Now,  when  you  say  "artificial  level"  would  you,  again,  be  more  concrete? 

A.    I  mean  by  getting  together,  .  .  . 

Q.    You  say  that  was  shared  by  many  others? 

A.    Yes.  .  .  . 

...  It  v.-as  shared  by  so  many  among  the  better  utilities  that  it  was  almost 
universally  felt,  I  would  say.-* 

In  the  defendant  companies'  national  discovery  program,  a  memorandum 
of  October,  1954  was  uncovered  which  reported  that  at  a  meeting  of  the 
Edison  Electric  Institute  Committee  on  Purchasing  and  Stores  the  answer 
was  "unanimously  given  as  'yes'  "  to  the  Ciuestion  of  v.hether  the  "electrical 
manufacturers  engage  in  the  collusive  setting  of  prices,  terms  and  conditions. "^^ 

Both  economic  theory  and  empirical  evidence,  then,  indicate  that  the  per- 
verse incentives  effect  has  militated  against  prudent  conduct  on  the  part  of 
customers,  conduct  which  would  have  penalized  fuTns  with  market  power. 
The  effect  also  affords  inducemjents  to  customers  to  behave  perversely  in  hopes 
of  collecting  greater  damages.  One  re;i5on  this  behavior  receives  little  atten- 
tion in  antitrust  case  law  is  because  it  is  viewed  differently  in  antitrust  than 
in  the  law  of  torts.-^ 

In  the  law  of  torts,  the  doctrine  of  contributory  fault  or  negligence  may 
enable  a  defendant  to  escape  payment  of  dam^ages  as  does  the  doctrine  of 
in  pari  delicto.  Thus  if  the  defendant  can  show  that  the  plaintiff  himself  was 
involved  in  \\rongdoing  or  was  negligent  in  his  beha\aor  the  plaintiff  may  be 
precluded  from  securing  damages.  In  antitnist  the  rule  regarding  the  plain- 
tiff's behavior  is  precise:  plaintiff's  behavior  is  seldom,  if  ever,  a  bar  to 
collection.  As  a  result,  the  perverse  incentives  effect  is  given  full  sway.^' 

-3  7J.  at  275,  290.  This  1956  quistionria're,  knOA'n  as  the  ITogg  questionnaire,  was 
circulalsd  by  Mr.  J.  Donald  Hogg,  an  executive  vdth  the  C]evel;ind  Electric  UluminatiDg 
Company.  The  first  indictnjents  in  this  case  came  m  Fcbruaiy,  1960. 

~^Id.  at  289-90. 

-s/d.  at  291. 

2®  This  dichotomy  is  presented  clearly  and  thoroughly  in  Mcrnor?-r-di:m  re  The  Effects 
of  PlaintiSs'  Beha\aor  prepared  in  IMarch,  1964  for  General  Eltctric  Company  by  the 
law  firm  of  Holme,  Roberts  &  Owen,  Denver,  Colorado,  as  part  of  its  defense  of  treble 
damage  claims.  This  document,  hereafter  cited  as  iNlemorandum,  is  on  file  vWth  the 
authors  at  the  University  of  Virginia. 

2"  In  the  past  the  doctrines  of  in  pari  dtUcto  and  "clean  hands"  were  recognized  as 
pors.'ble  bars  to  a  plaintiff's  recovery  and  in  some  Instances  bad  been  used  successfully 
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Since  1951,  the  American  Can  decision  has  been  eroded,  for  the  courts  now 
place  far  more  emphasis  on  penalizing  the  antitrust  violators,  regardless  of 
the  "morals"  of  the  plainffff.  As  one~court  stated: 

.  .  .  \\Ti2Lever  equities  may  be  present  as  between  private  litigants,  they  must 
yield  to  the  overall  public  policy  of  the  antitrust_Iaws  _tp_prei'ent  jnonnpolies-and 

rcSiiainf^f  traoe."^  " 

■^    .. 

There  have  been  some  aberrations  in  this  trend,  but  the  Court's  decision  in 

I . __      —  -  -  ' 

Pcr}na^Lije_  Milkers  v.  Inttmctional  Parts  C or f^  seems  to  have  settled  the 
issue.  Justice  Black  -wrote  that  though  tJie  plaintiff 

.  .  .  may  be  no  less  morally  reprehensible  thaTi_tie_defendant,  .  .  .  the  doctrine  of 
ia  pari  delicto,  with  its  complex  scope,  contents,  and  effects^  js_not.  to  be_ recognized __ 
as  a  deferiSe  to  an  antitrust  action.^^ 

Given  tl^^s  st.3Le_of_the_kw^_many  bu?inessmen_and._consumerSj  cognizant 
of  Jhe  potential  for^collecting  darnages,  can  view  the  antitrust  laws  as  a  tvpe 

of  insurance  poh'cy  against  "poor  purchasing"  and  wnll  at  the  margin  reduce - 

tiTeir~precc.uti6nar>'~purchasing^  efforts.  The  situation  is  analogous  to  that__ 
found  in  the  field  of  insurance.  Private  insurance  cornpanies  do  not  pro'vyde._ 

protection  against  fire  or  theft  above  the  a.mount  of  actual  lqss_ because  _of 

\vhat  is  knoAvn  as  ^'njoral  hazard.^  To  do  so  would  affect  incentives  and 
result  in  more  carelessness,  or  even  arson  and_other  unlav.-ful  capers.  Stated 
in  this  fashion,  tbe^prospective  payment_of_treble_damages  provides  a  type^ 
of  insurance  policy  for  businessmen  and  consumers.  

TEis  is  not  (b  say  that~aIT"businessmen  or  consumers  are  insensitive  to 
careful  shopping  and  prudent  purchasing  nor  is  it  to  say  tliat  all  businessnien 
o£^consumer"s  activeTy~seeIc  out  monopoly  prices  in  the  expectation  of  being_ 
trebly  recompensed  at~ani¥ter  date.  In  point  of  fact,  some  are  possibly  un- 
aware of  the  reparations  feature  of  the  antitrust  laws  or  could  not,  without 
exerting  enormous  "efiorts,  learn  that  they  are  buying  from  a  cartel  or  have_ 
been  damaged  by  an  anticompetitive  merger.  But  at  the  margin  some  will 
exhibit  the  perverse  incentives  eiTect  by  not  protecting  aeains^  e;isily  avoid- 
able damages  or  by  actively  seelong  to  increase  the  damage  done  to  them  by 
alleged  antitrust  violators.  Economic  theory  predicts  that  the  greater   the 


by  defend.'ints.  The  doctrines  refer  to  the  plaintiffs  bar  to  recovery  because  of  his  own 
fc,uilt  or  wJllful  participation  in  the  axititrust  violation.  Cf.  Bluefields  S.S.  Co.  v.  United 
Fniit  Co.,  243  F.  1  (3d  Cir.  1917);  and  Eastman  Kodak  v.  Blactmore,  277  F.  694  (2d 
Cir.  1921).  But  see,  Kicfer-Stewart  Co.  v.  Joseph  E.  Seagxam  &  Sons,  340  U.S.  211  (1951)  ; 
and  Memorandum,  at  15-32. 

"STrebufis  Realty  Co.  v.  News  Sj-ndicate  Co.,  107  F.  Supp.  595,  599  (S.D.N.Y.  1952). 

29  392  U.S.  134,  139-40   (1968). 
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probability  of  collecting  amazes,  and  the  greater  the  damage  a\vards^owed      /sj 
by  law,  the  greater  will  this  incentive  be  operative.^" 

B.     Misinjor7nation  Effect 

By  "misinformation  effect"  we  mean  the  propensity  for  a  private  party  to 
claim  that  anticompetitive  beha\aor  has  taken  place  when  in  fact  none  existed. 
In  other  words,  the  misinformation  effect  appears  when  allegations  are  gen- 
erated about  violations  of  the  antitrust  laws  v>hich  are  not  grounded  in  fact. 
This  effect  is  to  l-e  disting-uished  from  tlie  perverse  incentives  effect.  As  we 
have  seen  the  latter  refers  to  instances  wht^re  a  private  party  modifies  his 
behavior  in  order  to  increa5e  the  actual  damage  done  to  him  by  the  anti- 
competitive activity,  or  neglects  to  iriodify  his  behavior  so  RS  to  avoid  the 
damage  done  to  him  by  the  antitrust  violator.  Note  that  in  the  case  of  per- 
verse incentives,  the  individual  actually  sustains  damages.  In  the  effect 
examined  in  this  section,  there  is  no  damage  done  to  the  plaintiff,  only  an 
allegation  of  damages.  This  type  of  siut  is  commonly  referred  to  as  a  "nuisance 
suit"  and  is  brought  in  the  hopes  that  defendants  will  pay  some  amount  of 
money  rather  than  go  to  trial.  As  a  consequence  prices  are  higher  since  this 
litigation,  by  rai.-ing  costs,  has  the  same  effect  as  a  tax  levied  by  plaintiffs  on 
defendants. 

Nuisance  suits  .'re  considered  common  in  personal  injury  c^^es.^-'  And  the 
pr'  sent  structure  of  private  treble  damage  suits,  wth  their  emphasis  on  strict 
Uability,  offers  even  greater  incentives  for  suits  of  this  nature.  Given  the  risk 
averse  psychology  of  the  managers  of  l-irge  corporations,  lawyers  and  their 
clients  may  see  businessmen  as  taritali-ingly  vulnerable.  The  directors  of 
large  enterprises  ti'pically  prefer  a  completely  Cirrtrrin  but  relatively  small  loss 
to   the  unpredictable   payment   of  a   relatively  large    (even   if  improbable) 

30  Richard  A.  Posncr  fcas  sugges'ed  to  us  that  under  certain  conditions  the  perverse 
incentives  effect  might  not  result  in  serious  n-iisaUocative  probleixis.  After  all  if  this  effect 
Lnvolves  a  v.illingness  to  increase  purchases  from  a  monopolist,  buying  more  than  would 
otherv.'ise  be  the  case  at  the  monopoly  price,  the  deadweight  loss  is  reduced.  IIo^veve^ 
further  reflection  shows  that  this  mitigating  influence  is  uriikely.  If  the  compensation 
Payments  to  Ihe  consumer  must  come  from  the  monopolist,  these  payments  are  equivalent 
to  a  fr-.x  on  the  producer-monopolist.  The  more  he  sells  to  the  consumer  who  is  recom- 
p.L-.'Scd,  the  grv.ater  the  tax.  Hence  his  costs  rise.  This  causes  him  to  produce  less,  thus 
■ncrcasir.g  deadweight  loss.  It'isliOt"  clijar  on  which  side  of  the  ledger  the  balance  of  the 
cfTects  would  fall.  Moicover  the  belief  that  the  perverse  incjitives  effect  might  reduce 
d£::d>v,.ight  loss  is  a  second-best  argument.  In  effect  it  says  that  the  distortions  caused 
by  monopoly  c.-n  be  offset  by  distortions  caused  by  the  perverseincen^ives  effect.  Once 
.Sccond-best  cor,sJdc^l)6ns'are~intfoduced^''thie  welfare  implications  of  any  policy  become 
murky.       '  " 

21 H.  Lawrence  Ross,  St-tlhd  Out  of  Court:  The  Social  Process  of  Insurance  Claims 
Adjustments  204-11    (1970). 
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loss.  In  such  circumstances,  an  out-of-court  settlemenj.  with^  cjaimants  \vho_ 

have  brought  RT0und]_els~^ar^^]JeFmFTIke7ni  course  of  conduct. 

ThiTiTparticularly  true  of  aji_tit£ustj-iolaUonsjvhere_the  outcome  of  a  suit 
is  unpredictablO^TTnuisajTceTuit  to  piose  a  _crediblej.hri'at  to  a  defendant, 
therelnusTbTaTow  probabih'ty  of  predicting  the_outcome  (guilt^orinnocence) 
of  the  suit.  If  it  were  against  the  law  to  be  over  six  feet  tall,  and  there  were  a 
bounty  for  delecting  the  guilty,  short  people  would  not  be  hkely^  candidates 
for  nuisance  suits;  Ihe  precise  nature  of  the  offense  enables  them  confidently 
and  inexpensively  to  go  to  trial  and  prove  their  innocence. 

Juch  a  situation  does_noJt_e^xist_with  regard  to  the  antitrust  laws.  Certain 
'offensesT^o  be  sure^  can_be  rjeadily_h"tigaled  in_apr^ictable  fashion:   for 
example,  the_p.er^se_rule_against  price  fixing  is  well  established.  But  in  other 
areas  of  the  law,  where  private  antitrust_actions  are  common,  the  precise 
nature  of  the  actixit}'  which  might  be  found  unlawful  is  less  clear.  For  exam- 
ple, a  seller  sued  for  damages  stemming  from  an  alleged  Robinson -Patman 
Act  violation  (a  statute  even  the  Supreme  Court  admits  is  not  known  for  its 
precision)  cannot  accurately  predict,  from  the  facts,  eventual  guilt  or  inno- 
cence. Refusals  to  sell,  franchise  termination,  exclusive  dealer  arrarTgemehts,' 
franchise  territorial  agreements,  and  other  such  "marketing  violations"  as  well_ 
as  non-horIzohtal'nTergers,1nvolve  so  many  combinations  and  perniutations 
of  f^ct-siluations  that  a  confident  prediction  of  guilt  or  innocence  is  difficulL 
(3-. second  probje^  which  makes  antitrustlkigation  unpredictable  in  relation 
to  other  kinds  of  suitsjs_the  question  of_who_ has  sJandin£_to^5ue.  If  only 
certain  groups  are  allowed  to  bring  suits,  and  these  groups  are  well  specified, 
then  defendants  sued  by  inehgible  parties  need  not^seriously  consider  out  of 
court  settlement  proposalsHjy  the  plaintiff.  But  the  anibiguous  issue  of  who 
has  legal  standing  to  bring  suits  compounds   the  prediction   difficulty   for 
defendants  in  private  antitrust  actions.  Courts  have  used  such  concepts  as 
the  "target  r.rea,"  the  parties  suffering  "impact'^and  "proximjJte_cau^e]_i^^_ 
delinLate  those  mjured  by  ajri_ariti  trust  vTolationtrom  those  not  injured  under 
the  doctrine  oT  "remoteness."  The  ingenious  application  by  some  plaintiffs  of 
novel  doctrines  such  as  panns  patriae  and  cy  prcs  are  illustrative  of  the 
innovative  id'eas  used  in  seeking  standing  to  sue."-  WTiile  these  may  not  re- 

32  The  cy  pres  doctrine  is  the  doctrine  that  enables  courts  to  di5tribute  charitable 
requests  which  literally  cannot  be  fulfilled.  See  15  Am.  Jur.  2d  Charities  §  151  (1964).  As 
ap-lied  to  piivate  damage  suits,  the  cy  pres  doctrine  would  mean  that  even  if  conditions 
make  it  impossible  to  directly  compensate  injured  persons,  plaintiffs  should  be  able  to 
sue  for  damages  and  award  the  reparations  in  some  general  next-best  fashion.  The  doctrine 
is  advocated  by  Comment,  Damage  Distribution  in  Class  Actions:  The  Cy  Pres  Remedy, 
39  U.  Chi.  L.  Rev.  448  (1972).  The  doctrine  of  paiefis  palria  permits  individual  states, 
as  quasi  sovereigns,  to  protect  their  interests — •historically   with   regard  to  disputes  vrith 


/ 
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ceive  judicial  favor,  the  dedsiop  inHanover^^  stands  as  evidence  that  courts 
can  radicaJly  alter  the  conventional  wisdom  on  wh[ch_groups_can_be  found_ 
to  have_standmglllntil  the  concept  of  standing  can  take  on  precise  analytical 
content,  and  allow  defendants  to  make  confident  ex  ante  predictions  about 
who  can  sue  them,  this  issue  further  compounds  the  ability  for  plaintiffs  to 
exploit  the  misinformation  effect. 

Even  if  the  determination  of  guilt  or  innocence  could  be  clearly  specified, 
the  present  law  on  private  damage  suits  offers  significant  incentives  for  a  risk 
averse  management  to  settle  spurious  claims  out  of  court  because  of  the 
difficult  task  of  estiniating  the  size  of  the  judgment.  The  economic  incentive 
for  a  plaintiff  to  generate  misinformation  regarding  the  extent  of  damages  is 
obvious:  for  every  extra  dollar  of  damages  claimed,  there  is  the  prospect  of 
gaining  three.  The  prospect  is  not  a  %nll-o'-the-wisp  under  current  case  law 
which  clearly  states  that  a  successful  plaintiff  is  not  to  be  deprived  damages 
even  though  the  amount  of  the  damages  cannot  be  precisely  measured.  As  the 
Supreme  Court  indicated: 

the  constant  tendency  of  the  courts  is  to  £nd  some  wa^Jn  which  damaj^es 
can  be  a\varucg~\v]Tere]j^  wrong  has  been  done.  DiflBculty  of  ascertainment  is  no 
longer  confused  wth  right  of  recovery  "for  a  proven  invasion  of  the  plaintiff's 
risrhts."3*  ^  ~~        "  — ^-^-r.— 


'o'^ 


Judge  Goodrich's  statement  in  Momand  v.  Universal  Fihn  Exchange  is  also 
illustrative: 

The  law  has  gone  far  to  ease  that  burden  [of  strict  requirements  of  proof  as  to 
exact  quan'uLy  uf-dama^ej^hypermittlhg  proof  oFTosseTlr^/c/z^Tw^er  on  the 
speculclrve^in  order  to  implement  the"^)oIIcy  dl^the  antitrust^jaws^^  "^ 


In  personal  injury  cases,  the  distinction  between  proof  of  injury  and  proof 
of  damages  usually  can  be  drawn  with  clarity;  but  in  antitrust  the  task  of 


other  states  over  such  inptters  as  interstate  embargoes,  water'.vays,  or  olernality  prob- 
lems. In  the  coritext  of  antitrust  enforcement,  the  doctrine  would  permit  a  state  to  sue 
for  damages  not  only  \\-ith  regard  to  its  own  purchases  but  also  as  representing  a  class 
of  its  citizens  who  had  been  directly  injured  by  the  antitrust  \iolation  or  even  representing 
all  of  the  citizens  of  the  state  if  the  antitrust  \Tolation  can  be  sho-ft-n  to  have  adversely 
afTected  the  state's  overall  ecoromy  and  prosperity.  The  latter  usage  has  not  fared  well 
in  the  courts.  See  Hawaii  v.  Standard  Oil  Co.  of  California,  405  U.S.  251  (1972).  For 
support  of  this  doctrine  see  Morris  D.  Forkosch,  .\ntitrust  and  The  Consumer  311-44 
(1956);  and  Comment,  Wrongs  Without  Remedy:  The  Concept  of  Parens  Patriae  Suits 
for  Treble  Damages  Under  the  Antitrust  Lav>-s,  43  So.  Cal.  L.  Rev.  570  (1970). 

"3  Hanover  Shoe,  Inc.  v.  United  Shoe  Machinery  Corp.,  245  F.  Supp.  258  (M.D.  Pa. 
1965);  377  F.2d  776  (3d  Cir.  1967);  392  U.S.  4S1   (1968). 

S^Bigelow  V.  R.s.O  Pictures,  Inc.,  327  U.S.  251,  265-66   (1945),  emphasis  added. 

35  172  F.2d  57,  43   (1st  Cir.  194S),  emphasis  added. 
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conceptually  distinguishing  the  proof  of  "fact  of  damage"  and  the  proof  of 


the  amounl^f  damages  is  mucEleis  cleai\  Nevertheless  in  private  antitrust 
cases,  the  courts  purportedly  require  plaintiffs  to  prove  rigorously  that  they 
have  been  damaged  but  "exactness  and  precision"  are  not  then  required  in 
proving  the  amoimt  of  the  damage.  Given  the  capricious  nature  of  the  calcu- 
lation of  damages  caused  by  anticompetitive  activity,  the  plaintiff's  posses- 
sion of  enormous  leeway  in  offering  these  calculations  means  that  defendants 
must  give  some  credence  to  any  private  suit. 

The  likelihood  for  the  generation  of  misinformation  is  further  heightened 
by  the  presence  of  juries  in  many  private  antitrust  suits.  This  means  a  defen- 
dant company,  usually  larger  than  the  plaintiff,  will  face  the  prospect  of 
litigating  complicated  economic  issues  before  what  Herbert  Spencer  described 
as  "a  group  of  twelve  people  of  average  ignorance."  Applying  the  ambiguous 
legal  principles  to  the  facts  of  the  case  can  provide  ferLile  soil  for  the  portrayal 
of  the  issue  in  moral  or  emotional  terms.  As  one  antitrust  lawyer  expressed 
the  matter: 

In  triple  damage  antitrust  actions  .  .  .  the  jury,  and  for  that_niatter  the  court,       / 
reaches  its^ verdict  _or_  finding jriqtivated  by  eniotignal  factors  and^  rational  factors 
are  used  only  to  justify  the  verdict  or  finding  after  It  has  been_jjnve'?J!r£mo2_ 
tionaUy.2®  "^ 

In  <_nolher  context,  a  plaintiff's  lawyer  remarked: 

The  plaintiff  wins  beca'jse  the  jury  determines  that  the  plaintiff  has  been  v^Tonged 
orjin_  the  Jan-uage  of  the  streets,  has  been  kicked  aroundby  tbe""defendants  and_ 
is  thus  entitled  to  some  recorrjpcnse.^^ 

Dif6cult.*es  in  predicting  the  outconie  of  h'tigation,  the  almost  whimsical 
standards  of  damage  estiinat'on,  the  uncertainties  of^a  jury  trial  of  com.pli- 
cated  legal  and  economic  issues — any  of  these  could  generate  the  inismfor- 
mation  manifested  in  nuisance  suits.  The  coalescense  of  all  of  these  factors 
in  private  antitrust  ^  nforcement  makes  nuisance  suits  more  likel}'  in  this  area 
of  law  than  many  others. 

Docum.cnting  the  misiaiormation  _effect  is  difficult,  ^ases  settled  out  of 
court  leave  no  public  record  and  parties  on  either  side  have  an  incentive  to 
dissemble  the  complete  circumstances  behind  tbjeir  decisions  to  settle.  The 
defendants  vrould  not  be  anxious  to  divulge  the  amount  they  have  paid  out 
in  what  they  may  recognize  as  a  groundless  claim  [est  they  invite  stockholder 
reprisals  or  similar  suits  from  other  plaintiffs.  Plaintiffs,  in  turn,  are  not 

3C  Thomas  M.  Scanlon,  The  Jury's  V)e't\'point,  38  Antitrust  Law  J.  76  (1969). 
37Ma-Xwell  M.  B]ecber,  DL^ci-^iion,  38  Arititrust  Law  J.  50,  52    (1959). 
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anxious  to  reveal  their  winnings  because  they  are  behaving  strategically  and 
it  may  affect  their  ability  to  make  such  claims  in  the  future. 

The  upshot  is  that  however  groundless  a  claim  might  be  in  reality,  every 
defendant  must  attach  some  positive  probability  to  the  prospect  of  losing  if 
the  claim  is  htigated.  In  such  cases,  a  nuisance  suit  can  become  a  realistic 
threat  if  the  defendant  fails  to  settle  on  terms  agreed  to  by  the  plaintiff.  In 
fact,  the  term  nuisance  suit  may  be  an  inappropriate  one.  The  amount  of 
damages  claimed,  particularl}'  under  the  umbrella  of  a  class  action,  can  be  of 
substantial  size.  A  rational  management,  faced  with  the  vagaries  mentioned 
above,  may  settle  out  of  court — not  so  much  at  nuisance  value — but  as  an 
"in  terrorem"  response  to  the  repercussions  of  an  (even  slim)  chance  of 
losing. 

C.  Reparaiwns  Costs 

There  is  a  third  inefficiency  associated  with  the  treble  damage  provision 
of  the  antitrust  laws.  In  addition  to  the  aforementioned  problems,  private 
enforcement  presently  involves  the  use  of  resources  in  the  deternunation  and 
allocation  of  the  damages  themselves.  This  is  in  contrast  to  public  enforce- 
ment where  no  reparations  are  made.  The  compensation  element  of  private 
enforcement  furttier  complicates  and  extends  the  usage  of  multidistrict  liti- 
gation, out  of  court  negotiations,  legal  strategy,  and  all  of  the  other  trappings 
of  reparations-induced  private  damiage  actions.  The  complications  of  these 
suits,  particularly  in  the  fo^m  of  class  actions,  has  already  engendered  much 
critical  comment  and  incrcc^sed  the  congestion  in  the  federal  courts. 

D.  Moral  Hazard  Costs,  Reparations  Costs,  and  Deterrence 

In  summary,  the  preceding  discussion  showed  that  from  an  efllciency  stand- 
point the  present  reliance  upon  reparations  to  private  parties  in  antitrust  en- 
foi cement  has  three  defects.  First,  if  expected  pavinents  to  plaiiitiffs  do  not 
completely  deter  monopolistic  activity,  private  actions  are  a  fertile  source  of 
perverse  incentives.  Second,  the  use  of  reparations  to  stimulate  private  acb'ons 
generates  misinformation  in  the  form  of  nuisance  suits.  The  third  serious  de- 
fect of  treble  damage  suits  is  that  real  resources  are  utilized  not  only  in  the 
conviction  of  violators  but  in  the  determination  of  damages.  The  latter  defect 
iiivolves  the  use  of  scarce  resources  that  could  be  f)ut  to  better  alternative 
uses.  Unlike  the  first  two  defects  of  private  actions,  the  costs  involved  are  a 
direct  effect  of  the  treble  damage  provision  and  were  clearly  intended  by  the 
original  proponents  of  the  arititrust  laws.  Nevertheless,  the  proliferation  of 
treble  damage  cases  in  the  courts  and  tbi  congestion  problems  accompanying 
them  suggest  that  a  search  for  less  costly  alternatives  would  be  fruitful. 
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IV.    The  Efficient  Solution 

Granted  the  reciprocal  nature  of  monopoly  damages,  the  real  issue,  as  we 
have  argued,  is  where  to  place  the  L'ability  for  the  untoward  economic  reper- 
cussions of  monopoly.  We  have  demonstrated  that  placing  the  liability  squarely 
on  the  antitrust  violator  by  requiring  him  to  pay  compensation  to  his  "vnc- 
tims"  does  not  permit  an  efficient  solution  since  it  changes  the  incentives  of 
tho5^  potentially  compensated,  thus  generating  unintended  and  adverse  side 
effects.  These  would  persist  even  if  the  reparations  process  were  costless, 
which  it  assuredly  is  not. 

The  Coasian  analysis  would  suggest  that  consideration  should  be  given  to 
placing  the  liability  on  the  consumer  and  then  comparing  the  results  under 
such  a  s3'stem  with  the  results  of  the  strict  liability  approach  of  present  treble 
damage  law.  But  it  is  clear  that  shifting  the  liability  to  the  consumer  with 
no  liabiUty  placed  on  the  monopolist  would  not  be  efficient.  That  is  equivalent 
to  haNnng  no  antitrust  laws.  The  covi-umer  would  then  bear  the  entire  burden 
of  damages  arising  from  monopolistic  practices.  Since  the  consumers'  surplus 
lost  would  be  larger  than  the  monopolists'  profits,  there  is  still  a  potential  for 
"gains  from  trade."  But  the  large  numbers  problem  and  the  free  rider  argu- 
ment dash  the  hope  that  strictly  private  transactions  would  eliminate  the 
monopolistic  market  structure.  Moreover,  it  is  unlikely  that  even  the  most 
assiduous  and  prudent  conduct  on  the  part  of  shoppers  by  itself  would  deter. 
For  if  there  were  always  effective  substitutes  in  the  market  there  v>ould  be  no 
monopol}'  problem.  So  there  are  sharp  limits  to  the  benefits  to  be  had  from 
a  completely  laissez  faire  approach.  To  achieve  optimahty  in  the  Coasian 
sense,  that  is,  to  maximize  the  value  of  total  output,  some  hability  must  be 
placed  on  the  monopolist.  Since  negotiation  is  impractical  and  perfect  sub- 
stitutes do  not  exist,  consideration  must  be  given  to  finding  a  solution  through 
governmental  action.  In  this  case  it  appears  that  the  optimal  solution  is  pre- 
cisely the  kind  which  Coase  once  suggested  might  prove  correct  in  the  case 
of  other  social  costs.  The  optimal  solution  calls  for  neither  compensation  for 
damages  suffered  nor  for  allowing  monopoly  to  persist  unabated.  Coase  him- 
self, in  di.vC'issing  another  t>pe  of  liability  issue,  suggested  that  in  some  in- 
stances the  liability  for  damages  must  be  shared  in  order  to  reach  an  optimal 
solution.^* 

But  v.hat  could  such  a  prescription  mean  in  the  context  of  antitrust  policy? 
The  answer  is  to  place  the  liability  for  monopolistic  behavior  on  both  buyers 

38  R.  H.  Corse,  as  reprinted  in  William  Brcit  &  Hsrold  M.  Hochman,  supra  note  4, 
al  SlS.  BucLanan  and  Stubblcbirie  have  aL<o  suggested  that  a  bilateral  approach  to  liability 
might  sometimes  be  necessary  to  achieve  full  Pareto  equilibrium.  See  James  M.  Buchanan 
&  William  Craig  Stubhiebine,  Externality,  29  Economica  371  (ns.  1962)  reprinted  in 
William  Breit  &  Harold  M.  Hochman,  supra  note  4,  at  477-S8.  See  especially  at  487. 
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and  sellers.  Under  the  ideal  solution  the  monopolistic  sellers  would  be  fined 
enough  to  cause  them  to  cease  and  desist  from  all  monopolistic  behavior.  But 
they  would  be  exempt  from  paying  compensation  to  anyone  who  purchased 
from  them.  Buyers  as  well  as  sellers  would  then  share  the  "liability,"  With 
no  potential  compensation,  perverse  incentives  and  misinformation  effects 
would  be  ehminated  and  the  perplexities  and  costs  of  the  reparations  process 
would  vanish. 

But  to  diehard  advocates  of  private  enforcement  such  a  proposal  might 
appear  unwarranted.  They  might  argue  that  increasing  the  amount  of  dam- 
ages which  plaintiffs  could  receive  would  at  some  point  completely  deter  mo- 
nopolistic behavior.^*  This  increase  could  be  accomplished  in  either  or  both 
of  two  ways.  First,  increase  the  multiple  of  damages  that  is  paid  to  successful 
plaintiffs  to  quadruple  or  quintuple  or  any  higher  multiple  which  would  lead 
to  complete  deterrence.  Second,  the  process  of  successfully  consummating 
private  suits  could  be  made  easier  for  the  plaintiff:  pleas  of  nolo  contendere 
could  serve  as  prima  fade  evidence  of  guilt  in  private  damage  suits;  there 
could  be  a  liberalization  of  rules  regarding  who  shall  have  standing  to  sue; 
the  statute  of  limitations  on  private  actions  could  be  extended ;  standards  of 
proof  of  damages  could  be  even  more  reduced ;  and  the  process  of  assembling 
a  class  action  suit  could  be  further  facilitated. 

At  first  glance  it  might  appear  that  such  a  proposal,  in  deterring  all  mo- 
nopoly, would  surely  eliminate  the  moral  hazards  of  private  actions.  But 
further  examination  renders  this  conclusion  dubious.  Increasing  private  pay- 
ments to  the  point  where  monopoly  is  deterred  would  of  course  eventually 
eliminate  the  perverse  incentives  effect  since  if  no  one  could  be  damaged  by 
monopolists  there  would  be  no  damages  to  be  avoided.  Nor,  for  obvious  rea- 
sons, could  an  individual  modify  his  behavior  to  increase  his  damiage  since 
without  monopolies  there  would  be  no  monopolistic  damages  to  be  increased. 

But  the  amehoration  of  one  adverse  effect  of  a  private  action  can  be  ob- 
tained in  this  way  only  by  exacerbating  the  other.  For  the  higher  the  amount 
of  damages  that  could  be  collected,  and  the  greater  the  ease  with  which  such 
suits  could  be  consummated,  the  greater  will  be  the  misinformation  effect.  As 
we  have  shown,  nuisance  suits  are  more  likely  to  occur  when  a  defendant 
cannot  easily  show  that  the  claimant's  charges  are  groundless  and  when  he 
predicts  that  he  has  a  good  chance  of  being  found  guilty.  If  a  defendant  is 
risk  averse,  then  the  greater  his  expected  payment  to  allegedly  injured  claim- 
ants, the  greater  will  be  his  desire  to  settle  without  litigation.  So  we  would 
predict  that  any  attempt  to  deter  monopolistic  activity  through  increasing 

3^  Gary  S.  Becker  is  a  leading  exemplar  of  this  point  of  view.  See  his,  Crime  and 
Punishment:  An  Economic  Approach,  76  J.  PoL  Econ.  169  (1968)  reprinted  in  William 
Breit  &  Harold  M.  Hochman,  supra  note  4,  at  339,  especially  at  360. 
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payments  to  plaintiffs  or  easing  the  way  to  their  bringing  and  winning  suits, 
tie  greater  wll  be  the  amount  of  misinformation  that  the  system  generates 
regarding  the  extent  of  monopoh'stic  activity.  Even  total  deterrence,  then, 
under  a  sj'slem  of  private  actions  would  not  be  efficient  deterrence  because  of 
the  resources  misallocated  to  nuisance  and  in  icrrorem  suits.  Indeed  the  closer 
we  would  approximate  total  deterrence,  the  greater  would  be  the  extent  of 
this  misallocation.'*^ 

As  a  first  approximation  to  an  optimal  solution  we  have  elsewhere  proposed 
that  a  monetary  fine  should  be  levied  which  is  25  per  cent  of  a  firm's  pre-tax 
profits  for  each  year  of  monopoh'stic  activity.  This  proposal  would  seem  suffi- 
dent  to  deter  most  risk  averse  managers.  We  shall  not  repeat  the  arguments 
we  have  made  as  to  why  this  proposal  seems  to  us  better  than  any  alter- 
native.'** Suffice  it  to  say  that  a  fine  would  enable  society  to  achieve  at  least 
the  present  degree  of  deterrence  at  far  less  cost  and  a  greater  degree  of  de- 
terrence at  the  same  cost.  Given  this  mandatory  fii^e,  the  Antitrust  Di\nsion 
and  Federal  Trade  Commission  could  increase  or  decrease  the  amount  of 
monopolistic  activity  by  altering  the  amount  of  resources  used  in  detecting 
and  convicting  antitrust  violators.  In  other  words  the  antitrust  authorities 
could  adjust  policy  through  marginal  increments  in  the  amount  of  investi- 

■^o  To  obviafe  these  problems  under  a  pri\-ate  actions  approach  it  would  be  ricce?sary 
to  consider  a  complicated  multi-pronged  attack  on  the  problem.  First,  only  unavcidable 
damages  \vculd  merit  compensation.  This  would  require  a  change  in  the  p,  -cnt  attitude 
of  the  courts  toward  this  problem.  Until  such  an  alteration  is  made,  the  mar.j.;fied  perverse 
incentives  effect  would  exist  under  a  regime  of  compensation.  But  even  if  this  effect  were 
eliminated,  the  perverse  incentives  effect  would  remain  unless  compensation  were  not 
paid  to  thc?.e  actually  dr-maged.  This  might  be  accomplished  through  a  system  of  entre- 
preneurial law  firms  vbich,  in  return  for  rev.ards,  detected  antitrust  law  violations. 
Second,  even  assuming  that  the  perveise  incentives  effect  were  completely  eliminated,  the 
misinformation  effect  would  persist.  It  would  be  greatly  reduced  of  course,  if  the  law 
were  changed  so  as  to  assign  all  legal  fees  to  urisuccessful  plaintiffs.  If  this  did  not 
eliminate  the  misinformation  effect,  it  v.ould  be  necessary  to  go  further  by  imposing 
heavy  penalties  upon  those  bririging  unsuccessful  suits.  We  are  indebted  to  Gary  Becker 
for  his  iUummating  discussion  of  these  points  with  us.  However  we  remain  unpcrsuaded 
of  the  superiority  of  this  approach.  For  one  thing  sucJi  a  system  of  penalties  might 
dampen  the  enthusia.sm  not  only  of  those  with  groundless  cbims  but  t^.ose  wth  viable 
tiicvances  as  well.  And  even  if  we  R.v'^urae  that  the  perverse  incuntivcs  effect  and  the 
misinformation  effect  could  be  eliminated  by  these  actions,  there  remain  two  seemingly 
incorrigible  problems  of  a  ful!-f^edgcd  reliance  on  private  antitriist  enforcement:  (a)  sub- 
stantive reform  of  the  antitrust  la^vs  would  have  to  be  undertaken  so  that  only  pro- 
rorapetitive  actions  would  be  brought;  (b)  in  the  event  that  such  a  sj'stem  led  to  over- 
enforcement  of  the  aiititrust  Iriv.-s,  one  would  have  to  calculate  an  optimal  tax  on  private 
enforcement  in  order  to  lov%-er  the  equilibrium  probability  of  conviction  to  the  desired 
level.  On  the  general  subject  of  private  law  enforcement,  see  Gary  S.  Becker  &  George  J. 
Stigler,  Law  Enforcement,  Malfeasance,  and  Compensation  of  Enforcers,  3  J.  Leg. 
Studies  1  (1974). 

•^1  William  Breit  &  Kenneth  G.  Ebinga,  .Antitrust  Penalties  ?md  Attitudes  Toward 
Risk:  An  Economic  Analysis,  86  Harv.  L.  Rev.  693   (1973). 
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gatory  and  litigative  activity  permitted.  Under  public  enforcement  of  the 
antitrust  laws  the  optimal  combination  of  probabilities  and  punishments 
would  more  readily  be  approximated.  Under  a  private  actions  approach,  on 
the  other  hand,  it  is  unlikely  that  such  an  outcome  could  be  obtained.  The 
amount  of  resources  devoted  to  the  apprehension  and  conviction  of  violators 
could  only  be  changed  through  the  use  of  the  blunt  instruments  of  congres- 
sionaJ  legislation,  or  court  decisions  which  could  ease  or  hinder  the  bringing 
of  private  actions.  Wiih  public  enforcement,  however,  a  change  in  total  anti- 
trust activity  could  be  accomplished  with  on!}'  a  change  in  the  congressional 
appropriations  for  these  agencies  and  in  the  discretionary  use  to  \vhich  the 
antitrust  authorities  put  these  resources.  This  policy  (permissible  only 
through  public  actions)  would  thus  entail  antitrust  enforcement  that  would 
be  f.'ister  and  more  predictable. 

One  likely  criticism  of  the  proposal  to  rel}''  upon  a  high  monetary  exaction 
combined  vWth  governmental  control  over  the  mechanisms  which  initiate  en- 
forcement is  the  argument  that  the  antitrust  authorities  would  be  subject  to 
temptations  to  accept  bribes  in  lieu  of  bringing  charges  against  a  violator. 
Since  the  gain  to  the  \nolators  is  potentially  greater  tlian  that  to  the  antitrust 
authorities  from  preventing  or  punishing  the  infringement  of  the  law,  the 
quality  of  enforcement  might  be  lessened.  The  higher  the  fine,  tbe  greater 
Mould  be  the  temptation  of  malfeasance,  and  the  greater  would  be  the  moni- 
toring costs  neces^.ry  to  police  the  antitrust  authorities.  However,  as  Becker 
and  Stigler  have  demonstrated,  a  compensation  structure  can  be  developed 
which  would  eh'minste  malfeasance.'*-^  The  higher  the  salary  paid  to  enforcers 
the  greater  is  the  cost  to  them  of  violations  of  trust.  An  alternative  would  be 
to  increase  the  penalties  for  dis'ionesty.  In  other  Mords,  it  is  necessaiy  to 
make  the  cost  of  dismis-T.al  to  a  p.blic  law  cnfurcer  gyc^ier  than  the  gain  he 
can  receive  from  dishonesty. 

V.     So^rE  Questions  Apout  Public  Enforcement 

We  h;n'e  argued  that  the  solution  to  tlie  problem  of  effjcient  antitrust  en- 
forcement is  tlie  replacement  of  the_p_resentj:eparations-induced  private  action 
system  by  public  enforcerneirt_armed  vvitli  the  unitarydevice  pX.a9_optirpal 
fine.  The  perceptu-ej-eader  may  hoj^-ever  have  raised  certain  questions  aboyt 
the  cfncicncy  of  public  e^iforcement  a_nd  the  equity  of  eliminatingreparations. 
Sorne^oFThe  questions  v.hich  suggest  thems-elves  are:  ( 1 J  ^VoulcTthe  perverse 
incentives  effect  and  misinformation  effect  be  operative  upon  the  staffs  of  the 
Federal  Trade  Corrmission  .■^nd  the  Antitiust  Division?  (2)  Even  in  the  ab- 
sence of  these  effects  at  the  enforcement  level,  are  not  Government  agencies 

*'  Gar>'  S.  Bt-rlier  &  George  J.  Stigler,  iufra  note  40. 
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subject  to  political  pressures  -which  abuse  or   subvert  public  (enforcement 


efforts  and  \vliicn  would  not  be  present  at  the  private  level?  (3)1  Do  govern- 
meH' agc^'cresTave~anabilIty^ 

vi2th_that_of  private  par tTes  and_would  JbJs.abiJity:.beJiindered_bYjLhejEh"rni- 
nation  of  private  suits?  (4)  Even  granting  the  efficiency  merits  of  public 
actions,  a.re^there  not  equity  arguments  \vh^ch  dictate  a  reparations_oriented_ 
^node  of  anJitrust~enforctnTent?  (5)  Would  the  extension  of  class  action  suits 
not_make.pri\;ate  enforcement  more  efficient  b^'  eliminatin^_rnan3'_individual_ 
plaintiffs  and  thereby  conseiving  judicial  resources?  (6)  Do  the  moral  hazard 
implications  of  private"  anUtrifslehforcement_ apply  to  all  private  actions  in 
torfTaw  whereTnjury  and  coinpensatlon  are  issues?  Let  us  deal  with  each  of 
these  questions  in  turn. 

To  answer  the  first  two  questions  definitively  would  require  a  theory  of 
bureaucratic  behavior  as  thorough  and  precise  as  the  theory  of  markets.  Un- 
fortunatel}'  no  such  theory  e>iists.  Some  promising  theoretical  beginnings  have 
been  made  concerning  the  behavior  of  bureaucracies,  noting  how  internal 
bureaucratic  incentives  and  external  political  pressures  might  distort  the  en- 
forcement process.^^  Notwithstanding  these  pressures,  the  fact  remains  that 
malfeasance  is  greater  when  a  reward  is  directly  pecuniary,  as  it  is  in  private 
actions,  than  when  enticement  is  in  the  form  of  nonpecuru'ary.  emoluments 
and  fringe  benefits,  as  is  usually  the  case  m  government.  IVToreover,  while  the 
cop  on  the  beat  may  be  thought  vulnerable  to  bribes  because  of  day-to-day 
contact  with  pr.icntial  law  violators,  antitrust  typical!}'  involves  nonrtpetitive 
violations  and  consequently  the  potential  for  malfeasance  by  antitrust  officials 
is  reduced.-^  In  addition  while  a  government  trustbuster  might  propose  a  suit 
designed  only  to  bring  him  notoriety  and  fame  (but  probably  not  fortune), 
such  a  proposal  within  the  government  must  at  least  pass  the  scrutiny  of  the 
agency's  evaluation  section  and  (iiicreasingly)  the  agency's  economists.^^  No 
comparable  review  or  evaluation  (xists  in  the  private  sector. 

Economists  who  are  critical  of  governinent  antitrust  enforcement  usually 
base  their  criticisms  not  on  perverse  incentives  existing  within  the  agencies 

•*3Fee  Gordon  Tullock,  The  Politics  of  Bureaucracy  (1965);  An'hony  Do-i\tis,  Inside 
Burcridcracy  (1967);  William  A.  Nl--tanen,  Jr.,  Bureaucracy  &  Rcpresenlative  Govem- 
luent  (1971). 

^Gary  S.  Becl-er  &  Gforge  J.  Stigler,  s^ipra  r.ote  40. 

^^Tbe  Antitrust  Di\-if:on  eslablisbed  an  ofT'ce  of  policy  plan^^lng  and  an  ev  .luation 
section  in  1963  and  a  comparable  office  exists  in  the  Federal  Trade  Coranriffion,  though 
in  the  latter  agency  the  cccMomics  bureau  has  ircrea?iDgly  served  an  evaluative  function. 
Reccntl3'  Giq  Antitrust  Di\-i?ion  has  increased  its  staff  of  economists  significantly  in  order 
to  conduct  industry' -b3'-induftry  investigations,  ranhing  the  importance  of  each  industry 
and  a<;s£ising  the  i^^npact  of  monopolistic  practices  in  each  on  the  economy.  See  Anti- 
trust Reorganizes  for  T.Tore  Action,  Business  Week,  Nov.   10,   1973,  at   142-46. 
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(as  they  frequently  do  with  regulatory  agencies)  but  upon  what  they  see  as 
laws  and  decisions  which  enable  inappropriate  cases  to  be  brought  and  won. 
But  this  objection  holds  for  suits  brought  privately  as  well,  indeed  perhaps 
more  strongly  since  the  potential  for  so  many  more  such  suits  exists. 

There  can  be  no  doubt  that  antitrust  developments  in  the  public  sector 
receive  far  more  scrutiny  than  private  suits.  Of  the  7,500  private  suits  brought 
in  1963-1972,  over  70.5  per  cent  were  settled  even  before  the  pre-trial  process 
and  those  litigated  avoided  the  lime-light  focused  on  government  antitrust 
suits.  While  the  facts  beriind  government  negotiations  and  out-of-court  set- 
tlements with  defendants  are  often  hard  to  learn,^^  the  nature  of  such 
negotiations  in  the  private  sector  are  virtually  a  complete  unknown.  The  Ad- 
ministrative Office  of  the  U.S.  Courts  keeps  no  pubhc  records  about  the 
resolution  of  non-litigated  private  actions  and  there  is  no  agency  from  which 
such  data  can  be  obtained.  The  implications  of  this  divergence  in  public 
scrutiny  are  obvious:  wnthout  gainsaying  the  potential  for  moral  hazard  and 
political  influence  in  the  public  sector,  the  attention  this  sector  receives  and 
the  extensive  factual  knowledge  about  its  antitrust  operations  make  it  far  less 
likely  that  untoward  beha\ior  exists  here  relative  to  the  private  sector. 

This  is  not  to  say  that  the  government  anb'trust  agencies  alwa3's  choose 
cases  rationally,  after  careful  evaluation  and  screening,  or  that  these  agencies 
are  free  from  political  pressure.  Such  propositions  would  not  be  accurate. 
But  in  spite  of  the  institutional  impediments  to  rational  enforcement  found  in 
government  agencies,  there  is  at  least  the  implementation  of  a  review  process, 
a  far  closer  scrutiny  by  the  press  and  academic  comrmmity,  and  an  imperfect 
(but  still  available)  forum  for  complaining  and  criticizing  the  cases  selected 
and  their  resolution.  No  similar  forum  exists  for  monitoring  the  selection  and 
resolution  of  private  suits. 

The  third  question  which  surfaces  is  whether  government  agencies  have 
the  ability  to  detect  and  convict  antitrust  violators  comparable  to  that  found 
in  the  private  sector.  There  is  no  doubt  that  the  private  antitrust  bar,  where 
the  stakes  are  large,  can  mobilize  impressive  litigative  skills  and  devnces. 
Plaintiff's  efforts  in  the  electrical  equipment  suits  testify  to  the  legal  devices 
available  to  the  private  bar  to  gather  ev'dence  and  successfully  prosecute 
blue  chip  corporations.'*^  And  in  fact,  in  one  monopoly  suit,  the  Antitrust 

*^  In  1961,  the  Attorney  General  linr.ounced  that  proposed  corscnt  Judgments  in  Gov- 
ernment antitrust  sv.its  would  be  filed  in  court  for  at  least  thirty  days  prior  to  their 
becoming  effective.  This  allows  some  opportimity  presently  for  re\"iew  and  criticism  of 
Government  settlements.  American  Bar  Association,  Antitrust  Developments:  1955-1968, 
at  228-29  (1968).  The  passage  of  S.782,  Senator  John  V.  Tunney's  bill  to  open  consent 
decree  negotiations  to  wider  judicial  and  public  scrutiny,  is  an  admirable  effort  to  further 
illun-inate  the  consent  decree  process.  But  it  would,  of  course,  apply  to  only  the  govern- 
ment antitrust  plaintiff.  See  BNA,  Antitrust  &  Trade  Reg.  Rep.,  March  20,  1973. 

<7  Charles  A.  Bane,  sui-ra  note  21,  at  chs.  3-S,  7-9. 
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Dh'isJon  claimed  that  its  Outi  prosecutorial  efforts  \vould  be  handicapped  if 
it  were  deprived  of  the  evidence  gathered  in  a  concurrent  private  monopoly 
suit  against  the  same  defendant.*^ 

But  such  illustrations  are  not  suggestive  of  the  true  picture.  The  typical 
situation  is  still  for  the  private  plaintiff  to  enter  antitnist  litigation  only  after 
a  government  agency  has  already  secured  a  conviction  against  the  defendant 
on  an  antitrust  charge;  the  comparative  advantage  of  the  private  plaintiff 
(and  the  private  plaintiff  bar)  is  not  in  detecting  and  con\acting  antitrust 
viol:4ors  but  rather  in  litigating  the  questions  of  standing  to  sue  and  the  esti- 
mation of  damages  (questions  which  would  become  moot  under  a  system  of 
fines). 

If  a  private  party  files  an  antitrust  complaint,  the  private  plaintiff,  under 
the  Federal  Rules  of  Civil  Procedure,  can  require  the  production  of  defen- 
dant's documents,  compel  the  answer  of  Interrogatories,  and  take  depositions 
in  an  effort  to  make  its  case.  In  this  domain,  the  private  plaintiff  has  the  same 
legal  weapons  as  are  available  to  the  government  enforcement  agency.  In  fact, 
the  liberalization  of  pretrial  discovery  rules  has  aided  both  the  government 
and  the  private  plaintiff.'® 

Not->vIthstanding  this  potent  collection  of  instruments  available  to  private 
enforcers  of  the  an ti trust  laws,  the  private  sector  still  does  not  have  the  "fish- 
ing rights"  available  to  the  government  to  investigate  possible  antitrust  vio- 
lations prior  to  an  actual  case.  The  1962  /j^titrust  Civil  Process  Act  expanded 
considerably  the  Antitrust  Di\asIon's  ability  to  gather  evidence  for  an  investi- 
gation, even  prior  to  the  institution  of  an  action,  by  issuing  civil  investigative 
demands;  the  Federal  Trade  Commission  counterpart,  unavailable  to  private 
parties,  is  the  Section  6(b)  report  power  which  ".  .  .  has  now  emerged  as  one 
of  the  Commission's  most  important  all-purpose  investigatory  tools."^  Court 
decisions  have  also  given  adminislrative  agencies  broader  subpoena  powers 
to  be  used  at  the  investigative  stage  than  private  plaintiffs  can  find  in  their 
arsenal.  Finally,  in  the  case  of  possible  criminal  violations  of  the  antitrust 
laws,  the  Antitrust  Divlslcn  can  empanel  a  grand  jury  to  begin  its  investi- 
gation, with  its  power  to  interrugate  v.itriesses  urider  nath  without  the  pres- 
ence of  the  witness's  lawyer.  This  is  not  an  option  to  a  private  plaintiff.  To 

^SOn  January  12,  1973,  IBM  and  Control  Data  Corporation  reached  an  agreement 
to  settle  an  antitrust  suit  out  of  court.  Included  in  tie  settlement  were  several  oral 
unf^f  rsta:.c'ngs  including  the  agreement  that  Control  Data  would  destroy  all  of  its 
attorney  work-product  relating  to  the  suit.  Control  Data  destroyed  a  computerized  index 
to  27  ir,illion  documents  as  a  result  of  this  settlement.  The  Department  of  Justice  claims 
that  the  destruction  of  the  data  base  "uiU  have  the  effect,  as  IBM  well  knew  ...  of 
impedLng  the  United  States  in  its  preparation  psid  trial"  of  its  own  suit  against  IBM.  See 
BNA  Antitrust  &  Trade  Reg.  Rep.,  Jan.  30,  1973. 

■^8  .*ii.nerican  Bar  Association,  supra  note  46,  at  230  and,  generally  ch.  8. 

^^Id.  at  220  and  2-43-44. 
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grant  investigatory  powers  such  as  these  to  the  private  sector  would  clearly 
involve  enormous  potential  for  abuses. 

On  balance  the  public  agency  has  the  edge  in  investigating  antitrust  vio- 
lations, if  not  in  litigating  them  as  well.  Casual  evidence  of  this  point  is 
manifested  by  the  simple  fact  that  every  iniportant  development  in  antitrust 
law  (except  those  dealing  specifically  \nth  matters  ujiique  to  private  suits) 
has  occurred  in  government  suits. 

The  more  interesting  issue  is  what  effect  the  absence  of  private  treble  dam- 
age enforcement  would  have  on  the  efficacy  of  public  enforcement.  The  an- 
swer to  this  quei'ion  hinges  on  the  impact  the  elimin.^tion  of  private  damage 
suits  would  have  on  the  present  practice  of  private  parties  informing  the 
enforcement  agencies  about  possible  antitrust  N'iolations.  Note  that  at  the 
present  time,  the  agencies  rely  heavily  on  such  complaints;  in  fact  one  anti- 
trust official  admitted  that  the  agency  operated  "out  of  the  m.ailbox.''^^ 

At  first  glance,  it  might  seem  that  without  the  attraction  of  potential  com- 
pensation follovving  a  successful  governinent  suit,  private  parties  would  have 
no  incentive  to  inform  the  public  agencies  of  violations  observed  "in  the  field". 
But  further  thought  persuades  us  that  the  costs  of  pro\nding  such  information 
are  so  low,  and  the  gains  (even  ft-ithout  compensation)  so  adequate,  that  such 
information  will  continue  to  flow  into  the  enforcement  agencies.  Consider  a 
simple  exaniple:  a  firm  believes  it  is  buying  from  a  cartel,  based  on  a  recent 
price  increase  by  all  suppliers  or  a  suspicious  pattern  in  the  submission  of 
price  bids.  At  only  minimal  costs,  -s^ithout  even  the  services  of  legal  counsel, 
it  can  vvrite  an  enforcement  agenc}''  about  its  beliefs.  The  payoffs  to  do  so, 
even  in  the  absence  of  treble  damages,  are  still  very  real:  if  the  antitrust 
agency  successfully  prosecutes  the  cartel,  and  it  is  penalized  and  deterred  by 
a  significant  fine,  the  informer  may  benefit  through  lower  prices.  In  fact,  the 
case  may  be  that  the  incentives  for  an  informer  to  provide  information  about 
possible  antitrust  violations  would  be  increased  in  the  absence  of  treble  dam- 
ages because  of  the  concomitant  elimination  of  moral  hazard  counter- 
incentives. 

In  short,  the  difficulty  of  eliminating  private  actions  is  not  that  of  having 
to  rely  on  a  less  efficacious  or  inadequately  arrned  public  sector,  one  which 
wiU  then,  encounter  serious  difficulties  gathering  inforn'iation.  The  more 
serious  question,  under  a  system  of  fines,  is  what  recourse,  if  any,  a  private 
party  has  if  it  believes  it  is  being  nnaxsdally  aggrieved  by  a  monopolistic 
practice  but  it  cannot  persuade  any  government  agency  to  bring  a  suit?  The 
only  recourse  is  to  permit  the  private  party  to  bring  the  suit,  with  the  relief 
being  not  in  the  form  of  damages  but  simple  injunctive  relief. 

^1  Mark  J.  Green,  The  Closed  Enterprise  System:  Raiph  Nader's  Group  Report  on 
Antitrast  Enforcement  119  (1972). 
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The  fourth  question  listed  above  concerned  [)Ossible  equity  argun-ients  for 
compensating  victims  of  antitrust  \nolations,  that  is,  floes  not  a  standard  of 
equity  or  justice  demand  that  parties  aggrieved  by  illegal  anticompetitive 
practices  should  be  compensated?  The  conventional  justification  for  treble 
damage  suits,  after  all,  is  purportedly  to  compensate  the  aggrieved  victims, 
not  necessarily  to  provide  an  efficient  deterrent  mechanism/'^  However  the 
question  of  equity  cannot  so  readily  be  divorced  from  that  of  efficiency.  The 
real  question  is  how  much  is  society  willing  to  give  up,  in  'he  form  of  real 
income,  in  order  to  achieve  the  normative  end  of  perfect  equity,  that  is,  full 
restitution.  For  as  we  have  shown  above,  to  achieve  equity  in  reparations 
would  involve  the  costs  of  perverse  incentives,  the  generation  of  misinforma- 
tion, and  what  we  have  termed  reparations  costs. 

At  the  outset,  it  should  be  understood  that  Avith  the  present  state  of  eco- 
nomic knowledge  the  ability  to  achieve  perfect  equity  does  not  exist.  For  in 
order  to  nv-:ke  full  restitution  to  all  parties  injured  b}'  anticompetitive  prac- 
tices would  require  a  precise  und-  -standing  of  the  incidence  of  monopolistic 
distortions.  That  is,  the  cop-suuier's  surplus  lost  by  each  individual  buying  not 
only  directly  from  the  monopolist  but  from  all  the  intermediaries  who  dealt 
with  the  monopolist  down  to  the  fmal  consum.er  v-Tiuld  have  to  be  determined. 
And  this  is  not  all.  Those  customers  who  nnd  that  under  monopoly  their  mar- 
ginal evaluations  of  the  monopolii-ed  product  are  less  than  the  monopoly  price 
(but  equal  to  or  greater  than  the  competitive  price)  would  also  require  com- 
pensation. Moreover,  monopoly  affects  not  only  the  purchasers  but  the  factors 
of  production  as  v,-ell.  Indeed  the  "exploitation"  of  the  factors  of  production 
is  considered  by  Joan  Robinson  to  be  the  chief  disadvantage  of  n';onopolistic 
market  structures.^^ 

Tl)e  problem  of  determining  the  identity  of  those  dam^aged  by  monopoly 
:tnd  the  extent  of  their  damages  is  analogous  to  the  problem  of  determining 
the  incidence  or  burden  of  a  tax.  Just  as  a  tax  drives  a  wedge  between  the 
relative  prices  faced  by  the  consumer  and  the  producer  in  the  miarket,  so  too 
a  monopolist,  in  ch.irging  a  price  above  marginal  cost,  alters  the  proportions 
HTid  lelative  quantities  in  which  different  consumer  goods  and  intermediate 
products  are  p;od  ced  and  the  proportions  and  relative  quantities  in  which 
the  services  of  ':  ctr'rs  are  coinkined.  Few  topics  in  econoniics  have  received 
such  sustained  atten  Jon  as  that  of  v,ho  actually  bears  the  burden  of  various 
taxes.  Yet  in.  spite  of  the-e  efforts,  one  authority  concluded  on  the  whole 
qiicstion  of  incidence: 

This  .  .  .  question  .  .  .  has  been  the  subject  of  much  discussion  among  buslriessmen, 

52  This  is  iht  position  of  Lawrence  Void.  See,  Are  Threefold  Daraages  Under  Ibe  Anti- 
tnist  Act  Penal  or  Compensatory?,  2S  Ky.  LJ.  117  (1940). 

^3  J,  _-n  Robu'j^on,  The  Econorair^  of  Imperfect  Cosnpetition  ch.  25  (19.^3). 
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politicians,  and  economists  for  decades,  wthout  any  satisfactory  resolution,  even 
among  the  experts.  In  the  1960's,  several  important  studies  were  devoted  to  this 
topic,  with  the  result  that  the  average  student  has  become  perhaps  more  confused 
than  he  ever  was.'^'* 

These  words  are  highly  suggestive.  For  determining  the  incidenre  of  who 
loses  wealth  because  of  monopolistic  practices  would  be  subject  to  at  least  as 
much  difnculty  and  controversy.  Tvlany  considerations  that  might  seem  extra- 
neous would  necessarily  have  to  be  brought  to  bear  before  their  could  be  an 
ultimate  resolution.  Even  so  remote  a  consideration  as  monetary  and  fiscal 
policy  v.ould  have  to  be  analyzed  in  order  to  determine  the  v?ealth  losses  of 
all  parties  affected.  For  example,  tl:ie  loss  in  income  sustained  by  workers 
following  the  foirnation  of  a  cartel  would  be  less  if  monetary  and  fiscal  poli- 
cies were  aimed  at  maintaining  full  c-n"iployment.'^^ 

Equity  is  not  free.  Even  if  advances  were  made  in  economic  science  which 
enabled  the  full  disclosure  of  all  damages  resulting  from  monopoly  and  the 
courts  were  to  accept  them  as  relevant,  there  would  still  be  iajporlant  costs 
to  society  associated  with  reparations.^^  The  masinformation  effect  would 
presumably  disap)pear  under  perfect  disclosure.  But  vdth  damage  estimation 
problems  resolved,  perverse  incentives  and  rep'^ralion  costs  would  remain. 

In  answering  the  fifth  question,  we  can  be  brief.  The  class  action  suit  is 
unlikely  to  provide  a  vehicle  for  conser\^ng  Judicial  resources  by  enabling 
many  individual  plaintiffs  to  be  joined  together  in  a  single  lawsuit.  WTiile 
judicial  efficiency  n,ay  have  been  one  of  the  hopes  of  the  class  action  de\ace, 
many  observers  now  see  the  hberalization  of  rules  permitting  class  actions  as 
a  chief  contributor  to  court  congestion.^''  Class  action  suits,  frequently  of  a 

54  Jaiiies  M.  SucL-insn,  TLe  Public  Fir.s'.ces  :c4  (1Q?0). 

•''' Wltbciiit  claboia'iiig  on  the  current  sta'us  of  the  law  on  who  has  been  damaged  by 
various  antitrust  \-io!ations  (the  50-03''  d  starjcang  fo  sue  issue),  it  is  clear  that  little 
attempt  is  made  to  fully  ccc^pensate  t-  ose  who  have  been  injured.  In  fact,  the  judicial 
eiTiphasis  excludes  consideration  of  many  indirect  effects  and,  in  the  cp^e  of  '-ic'.ors  of 
production,  precludes  standing  to  parties  im—iediately  affected.  Afoieover,  by  t'im',.?.{ing 
the  passing-on  defense,  even  the  implicatioiis  of  the  sitiipl=-,st  partial  equilibrium  r:odel 
of  incidence  are  seemingly  ignored.  See  Earl  E.  Pollock,  .■^.ulornstic  Treble  D"-iriases  and 
the  P:i5sLng-0n   Defense':    The   Hanover   Shoe   Dceliion,    13   Anritrust   Bull.    1183    (K-^CS). 

06  It  should  be  noted  that  in  a  v.orld  v.here  the  damages  from  monopoly  can  be 
measured  xs-ith  complete  accaracy,  monopolists  would  be  unable  to  pay  fuU  damages, 
much  less  treble  damages  sLoce  the  welfsre  loss  to  consumers  from  monopoly  is  always 
gjcater  than  the  r.ioriopoILst's  profits.  The  rec^.n^mend'tion  of  a  fine  in  h"eu  of  repara- 
tions for  all  damages  is  a  recognition  of  this  p'-.int  since  it  makes  no  pretence  at  exact 
cornpen'^atjon. 

5'  For  c:>:ample,  I.^ilton  Handler  concluded  there  was  then  ".  .  .  little  doubt  that 
massive  class  act'cis  constitute  a  net  liability  for  antitrust,  for  federal  courts,  and  society 
generally."  I.TH'on  Har.dler,  Shift  from  Subslajitlve  to  Procedural  Irmovations  in  Anti- 
trust Suits— The  Twenty-Third  Annual  Antitrust  Review,  71  Cob  L.  Rev.   1   (1971). 
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multidistrict  nature,  involve  substantial  difficulties  in  the  judicial  determina- 
tion of  class  members,  disputes  over  competing  clafs  action  motions,  problems 
in  the  notification  of  class  members  (and  possible  procedures  for  potential 
members  to  opt  out),  tbe  assignment  and  coordination  of  judges  in  the  case 
of  multidistrict  litigation,  and  the  impracticab'ties  of  notifying  and  compen- 
sating successful,  though  dispersed,  class  members.  These  are  illustrative  of 
the  problems  of  coordination  and  resolution  of  competing  claims.  One  former 
acting  bead  of  the  Antitrust  Division  expressed  misgivings  about  the  likely 
impact  of  the  amended  rule  which  further  facilitated  class  actions  by  pre- 
dicting a  "proliferation  of  litigants"  and  "more  congestion  of  ilie  courts' 
docbets."^^ 

The  final  question  raised  is  whether  the  proposal  to  cjiniinate  the  repara- 
tions feature  of  aaititrust  law  should  apply  to  all  torts  where  injury  and  com- 
pensation are  issues.  This  might  very  well  be  the  case  in  torts  whenever  there 
are  great  difficulties  in  identifying  the  offense,  precisely  delermJuing  v.-ho  has 
been  injured,  and  measuring  the  extent  of  the  inju  .'es.  W^here  any  or  all  of 
these  determinations  are  vague  or  imprecisely  denned,  tortious  actions  vWll 
involve  these  inefficiencies.  However  torts  usually  involve  actions  where  such 
questions  as  who  has  been  injured  are  much  clearer  than  in  antitrust  cases. 

VI.     Conclusion 

Almost  every  student  of  antitrust,  whether  in  kw  or  econoirJcs,  encounters 
at  the  outset  the  famous  case  of  Darcy  v.  Allen,  a  private  action  against  mo- 
nopoly brought  under  the  English  common  law/''^  And  the  introductory  stu- 
dent learns  how  this  private  suit  ended  the  pla^-ing  card  monopoly  in  England 
and  weakened  the  crox-ru's  prerogative  to  grcnt  n-'Onopoly  franchises.  In  rec- 
ommending a  significant  reversal  of  the  present  trend  of  private  antitrust  en- 
forcement, we  are  not  sa3ing  there  are  no  instances  v.here  private  daij^age 
actions  today  do  not  v-ield  socially  beneficial  results  of  the  Dircy  v.  AV.en 
nature.  Moreover  there  is  no  doubt  that  institutional  n-'odificaticns  could  be 
attempted  which  would  move  in  tbe  direction  of  alleviating  some  of  the 
grosser  inefficitncies  now  found  under  current  treble  damage  pro\iii'jiis.  For 
example,  allowing  the  defense  of  In  pari  delicto  and  contributory  negligence, 
tie  a^^jgnment  of  defendant's  legal  fees  (and  all  other  costs)  to  unsuccessful 
plaintiiTs,  a  clarification  of  ivhat  constitutes  an  antitrust  offense,  and  other 

5S  Walker  B.  Cooecys,  Jr.,  The  Advantages  and  DL-r^rl vantages  of  A  Cia55  Suit  Under 
Ncv^  Rule  23  Ss  Sc-cn  by  tbe  Treble  Damage  Dcfcnd-Lnt,  32  Atititrust  LJ.  271,  277,  279 
(1966). 

'•S' Darcy  v.  Allen  (The  Case  of  Monopolies),  77  Eng.  Rep.  1260,  11  Co.  Rtp.  846 
(1602). 
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such  reforms  discussed  earlier  would  give  lesser  scope  to  these  inefticiencies. 
We  would  applaud  any  and  all  of  these  reforms. 

But  in  contrast  to  a  multi-pronged  attempt  to  improve  the  private  damage 
suit,  we  have  put  forth  a  simple  proposal  for  deterring  monopolistic  behavior: 
an  optimal  fine  wtbout  compensation.  This  proposal  squares  with  the  public 
goods  nature  of  antitrust  enforcement  and  recognizes  the  reciprocal  nature  of 
monopoly  damages.  It  also  bj'passes  the  enormous  difficulties  in  equitably 
compensating  injured  parties  and  dovetails  Vvath  recent  developments  in  wel- 
fare economics  which  question  compensation  itself  on  efficiency  grounds.^** 
Moreover  the  costs  stemim'ng  from  perverse  incentives  and  misinformation 
effects  would  be  obviated  and  reparations  costs  excised.  Thus  such  a  fine 
could  accomplish  skillfully  and  adroitly  what  a  host  of  instruments  could 
achieve  at  best  only  imperfectly.  Occam's  Razor  has  its  applications  in  eco- 
nomic policy  as  well  as  in  logical  discourse. 

^0  Vvilliam  J.  Baumol,  On  Taxation  and  tbe  Control  of  Er-ternalities,   57  Am.  Econ. 
Rev.  307,  313  (1972). 
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Syllabus 
HAWAII  V.  STANDARD  OIL  CO.  OF  CALIFORNIA 

ET  AL. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 

THE  NINTH   CIRCUIT 

No.  70-49.    Argued  October  21,  1971— Decided  March  1,  1972 

Section  4  of  the  Clayton  Act  does  not  authorize  a  State  to  sue  for 
damages  for  an  injury  to  its  general  economy  allegedly  attributable 
to  a  violation  of  the  antitrust  laws.     Pp.  257-266. 

431  F.  2d  1282,  affirmed. 

Marshall,  J.,  delivered  the  opinion  of  the  Court,  in  which  Burger, 
C.  J.,  and  Stewart,  White,  and  Blackmun,  JJ.,  joined.  Douglas, 
J.,  filed  a  dissenting  opinion,  -post,  p.  266.  Brennan,  J.,  filed  a 
dissenting  opinion,  in  which  Douglas,  J.,  joined  -post,  p.  270. 
Powell  and  Rehnquist,  JJ.,  took  no  part  in  the  consideration  or 
decision  of  the  case. 

Maxwell  M.  Blecher  argued  the  cause  for  petitioner. 
With  him  on  the  briefs  were  Bertram  Kanhara,  Attorney 
General  of  Hawaii,  Hiromu  Suzawa,  Acting  Attorney 
General,  George  Pai,  Deputy  Attorney  General,  Joseph 
L.  Alioto,  and  Peter  J.  Donnici. 

Francis  R.  Kirkham  argued  the  cause  for  respondents. 
With  him  on  the  brief  were  Richard  J.  MacLaury,  Moses 
Lasky,  Malcohn  T.  Dungan,  and  William  Simon. 

Briefs  of  amid  curiae  urging  reversal  were  filed  by 
Evelle  J.  Younger,  Attorney  General  of  California,  and 
Anthony  C.  Joseph,  Robert  Murphy,  Herbert  Davis, 
Michael  I.  Spiegel,  and  Carole  A.  Kornbluvi,  Deputy 
Attorneys  General,  for  the  State  of  California,  and  by 
the  Attorneys  General  and  other  officials  for  their  re- 
spective States  and  jurisdictions  as  follows:  William  T. 
Bailey,  Attorney  General  of  Alabama,  Gary  K.  Nelson, 
Attorney  General  of  Arizona,  Ray  Thornton,  Attorney 
General  of  Arkansas,  Duke  W.  Dunbar,  Attorney  Gen- 
eral of  Colorado,  Robert  K.  Killian,  Attorney  General 
of  Connecticut,  W.  Laird  Stabler,  Jr.,  Attorney  General 
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of  Delaware,   Robert   L.  Shevin,   Attorney   General   of 
Florida,  W.  Ayithony  Park,  Attorney  General  of  Idaho, 
William  J.  Scott,  Attorney  General  of  Illinois,  Richard 
C.  Turner,  Attorney  General  of  Iowa,  Vern  Miller,  At- 
torney General  of  Kansas,  John  B.  Breckinridge,  Attor- 
ney General  of  Kentucky,  Jack  P.  F.  Gremillion,  Attor- 
ney  General  of  Louisiana,  James  S.  Erwin,  Attorney 
General  of  Maine,  Robert  H.  Quinn,  Attorney  General 
of  Massachusetts,  Frank  J.  Kelley,  Attorney  General  of 
Michigan,  Warren  Spannaus,  Attorney  General  of  Min- 
nesota, John  C.  Danjorth,  Attorney  General  of  Missouri, 
Robert    L.    Woodahl,    Attorney    General    of    Montana, 
Robert   List,  Attorney  General  of  Nevada,   Warren  B. 
Rudman,  Attorney  General  of  New  Hampshire,  George 
F.  Kugler,  Jr.,  Attorney  General  of  New  Jersey,  David 
L.  Norvell,  Attorney  General  of  New  Mexico,  Louis  J. 
Lefkowitz,     Attorney     General     of    New    York,    Helgi 
Johanneson,  Attorney  General  of  North  Dakota,  William 
J.  Brown,  Attorney  General  of  Ohio,  iM-rry  Derryberry, 
Attorney  General  of  Oklahoma,  Richard  J.  Israel,  At- 
torney   General    of    Rhode    Island,    Gordon    Mydland, 
Attorney   General   of   South    Dakota,   David  M.  Pack, 
Attorney   General   of   Tennessee,    Craivford  C.   Martin, 
Attorney  General  of  Texas,  Vernon  B.  Romney,  Attorney 
General  of  Utah,  James  M.  Jeffords,  Attorney  General 
of   Vermont,   Andrew  P.   Miller,   Attorney   General   of 
Virginia,  Slade  Gorton,  Attorney  General  of  Washington, 
Chauncey  H.  Browning,  Jr.,  Attorney  General  of  West 
Virginia,    Robert    W.    Warren,    Attorney    General,    and 
George  F.  Sieker,  Assistant  Attorney  General,  of  Wis- 
consin, and  /.  Lee  Rankin  of  the  City  of  New  York. 

Mr.  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  issue  presented  by  this  case  is  whether  §  4  of  the 
Clayton  Act,  38  Stat.  731,  15  U.  S.  C.  §  15,  authorizes  a 
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State  to  sue  for  damages  for  an  injury  to  its  economy 
allegedly  attributable  to  a  violation  of  th(^  antitrust  laws 
of  the  United  States.     We  hold  that  it  does  not. 

I.  Procedural  History 

Hawaii  filed  its  initial  comjDlaint  on  April  1,  1968, 
against  three  of  the  four  respondents.^  On  May  24, 
1968,  and  again  on  August  19,  1968,  Hawaii  filed 
amended  comi)laints.  The  third  amended  complaint 
filed  on  September  6,  1968,  raised  for  the  first  time  the 
issue  presented  herein.  That  complaint  named  all  four 
respondents  as  defendants  and  charged  them  with  violat- 
ing the  Sherman  Act,  26  Stat.  209,  15  U.  S.  C.  §  1,  in  the 
following  ways:  by  entering  into  unlawful  contracts;  by 
conspiring  and  combining  to  restrain  trade  and  com- 
merce in  the  sale,  marketing,  and  distribution  of  refined 
petroleum  products;  and  by  attempting  to  monopolize  and 
actually  monopolizing  said  trade  and  commerce.-  The 
State  sought  to  recover  damages  in  three  distinct  ca- 
pacities: in  its  proprietary  capacity  for  overcharges  for 
petroleum  products  sold  to  the  State  itself  (first  count); 
as  parens  patriae  for  similar  overcharges  paid  by  the 
citizens  of  the  State  (second  count) ;  and  as  the  repre- 
sentative of  the  class  of  all  purchasers  in  Hawaii  for 
identical  overcharges  (third  count). 

The  second  count  read,  in  relevant  part: 

"18.  The  above-named  plaintiff  [Hawaii],  [acts] 
in  its  capacity  as  parens  patriae,  and/or  as  trustee 


^  Chevron  Asphalt.  Co.  was  not  named  as  a  defendant  in  the 
initial  complaint.  As  pointed  out  in  the  text,  infra,  the  company 
was  named  as  a  defendant  in  the  third  and  fourth  amended  com- 
plaints which  raise  the  question  presented  to  the  Court. 

-In  the  third  amended  complaint,  the  State  abandoned  a  claim 
made  in  the  initial  complaint  that  the  Robinson-Patman  Act,  49  Stat. 
1526,  15  U.  S.  C.  §  13  (a),  had  been  violated.  This  claim  has  not 
been  resurrected  in  any  of  the  later  stages  of  the  proceedings. 
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for  the  use  of  its  citizens  who  purchased  refined 
petroleum  products,  from  any  defendant  or  co- 
conspirator herein  .... 

"19.  The  unlawful  contracts,  combination,  con- 
spiracy in  restraint  of  trade,  unlawful  combination 
and  conspiracy  to  monopolize,  and  monopolization 
have  resulted  in  the  plaintiff,  .  .  .  and  in  its  citizens, 
paying  more  for  refined  petroleum  products  than 
would  have  been  paid  in  a  freely  operating  competi- 
tive market.  Plaintiff  has  not  yet  ascertained  the 
precise  extent  of  said  damage  to  itself  and  its  citizens, 
however,  when  said  amount  has  been  ascertained, 
plaintiff  will  ask  leave  of  Court  to  insert  said  sum 
herein." 

Very  similar  language  appeared  in  the  class-action  count. 
In  all  three  counts,  the  State  sought  both  injunctive 
and  monetary  relief. 

After  each  of  the  respondents  moved  to  dismiss  the 
second  and  third  counts  of  the  complaint,  the  District 
Court  held  a  hearing  to  determine  the  propriety  of  the 
State's  suing  on  behalf  of  its  citizens.  With  respect  to 
count  two,  the  court  held  that  Hawaii  "has  not  even 
alleged  an  interest  in  its  citizens'  claims,  much  less  inter- 
est of  its  own  aside  from  the  State's  proprietary  rights," 
and  granted  the  motions  to  dismiss.^  Viewing  the  class 
action  as  being  "overlapping,  parallel  and/or  alternative 
to"  the  parens  patriae  claim,  the  court  dismissed  the  third 
count  as  well.* 

Hawaii  filed  its  fourth  amended  complaint  on  Feb- 
ruary 27,  1969.  This  is  the  complaint  with  which  we  are 
concerned.  Count  one  contains  a  reiteration  of  Hawaii's 
claim  that  in  its  proprietary  capacity  the  State  paid  an 


^  The  opinion  of  the  court  is  unreported,  but  is  contained  in  App. 
51-58. 
*  Id.,  at  58. 
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excessive  price  for  the  petroleum  products  that  it  pur- 
chased from  respondents.  Count  two  states  a  new 
parens  patriae  claim,  and  count  three  is  drawn  as  a 
class  action. 

The  parens  patriae  claim  is  stated  in  the  following 
manner: 

''19.  The  State  of  Hawaii,  acting  through  its  At- 
torney General,  brings  this  action  by  virtue  of  its 
duty  to  protect  the  general  welfare  of  the  State  and 
its  citizens,  acting  herein  as  parens  patriae,  trustee, 
guardian  and  representative  of  its  citizens,  to  recover 
damages  for,  and  secure  injunctive  relief  against,  the 
violations  of  the  antitrust  laws  hereinbefore  alleged. 

"20.  The  unlawful  contracts,  combination  and 
conspiracy  in  restraint  of  trade,  unlawful  combina- 
tion and  conspiracy  to  monopolize  and  monopoliza- 
tion, hereinbefore  alleged,  have  injured  and  ad- 
versely affected  the  economy  and  prosperity  of  the 
State  of  Hawaii  in,  among  others,  the  following 
ways: 

"(a)  revenues  of  its  citizens  have  been  wrongfully 
extracted  from  the  State  of  Hawaii; 

"(b)  taxes  affecting  the  citizens  and  commercial 
entities  have  been  increased  to  affect  such  losses  of 
revenues  and  income ; 

"(c)  opportunity  in  manufacturing,  shipping  and 
commerce  have  [sic]  been  restricted  and  curtailed; 

"(d)  the  full  and  complete  utilization  of  the  nat- 
ural wealth  of  the  State  has  been  prevented; 

"(e)  the  high  cost  of  manufacture  in  Hawaii  has 
precluded  goods  made  there  from  equal  competitive 
access  with  those  of  other  States  to  the  national 
market ; 

"(f)  measures  taken  by  the  State  to  promote  the 
general  progress  and  welfare  of  its  people  have  been 
frustrated : 
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"(g)  the  Hawaii  economy  has  been  held  in  a  state 
of  arrested  development. 

"21.  Plaintiff  has  not  yet  ascertained  the  precise 
extent  of  said  damage  to  itself  and  its  citizens;  how- 
ever, when  said  amount  has  been  ascertained,  plain- 
tiff will  ask  leave  of  Court  to  insert  said  sum  herein." 

The  class-action  count  is  similar  to  that  in  the  third 
amended  complaint.  As  in  the  previous  complaint, 
Hawaii  seeks  both  injunctive  and  monetary  relief  in  each 
count. 

Respondents  moved  to  dismiss  the  second  and  third 
counts,  and  hearing  was  again  had  in  the  District  Court. 
The  class  action  was  dismissed  by  the  court  on  the  ground 
that  "under  the  circumstances  .  .  .  ,  the  class  action 
based  upon  the  injury  to  every  individual  purchaser  of 
gasoline  in  the  State,  ...  in  the  context  of  the  pleadings, 
would  be  unmanageable."  °  In  a  rather  extensive  opin- 
ion, the  court  examined  the  law  that  has  developed  con- 
cerning suits  by  a  State  as  parens  patriae  and  denied  the 
motions  to  dismiss  the  second  count.  301  F.  Supp.  982 
(1969).  Recognizing  that  the  state  of  the  law  w^as  un- 
clear, the  District  Court  certified  its  decision  denying 
the  motions  to  dismiss  for  an  interlocutory  appeal  pur- 
suant to  28  U.  S.  C.  §  1292  (b)."  On  appeal,  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  reversed 
the  decision  of  the  District  Court  and  directed  that  the 
second  count  of  the  complaint  be  dismissed.^     431  F.  2d 


5  Reporter's  Tr.  154   (May  29,  1969). 

•^  The  District  Court  offered  to  certify  its  dismissal  of  Hawaii's 
class-action  count,  but  Hawaii  indicated  its  intention  not  to  appeal 
the  ruling.  Since  the  ruling  was  not  appealed  it  is  not  before  the 
Court  for  review. 

^  Although  the  Court  of  Appeals  directed  that  the  count  be 
dismissed  in  its  entirety,  the  parties  have  not  suggested  that  its 
decision  foreclosed  any  relief  the  State  might  obtain  by  way  of 
injunction. 
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1282  (1970).     Certiorari  was  granted  so  that  we  might 
review  this  decision.     401  U.  S.  936  (1971). 

II.  The  State  as  Parens  Patriae 

The  concept  of  parens  patriae  is  derived  from  the 
English  constitutional  system.  As  the  system  developed 
from  its  feudal  beginnings,  the  King  retained  certain 
duties  and  powers,  which  were  referred  to  as  the  "royal 
prerogative.''  Malina  &  Blechman,  Parens  Patriae  Suits 
for  Treble  Damages  Under  the  Antitrust  Laws.  65  Nw. 
U.  L.  Rev.  193,  197  ( 1970)  (hereinafter  Malina  &  Blech- 
man); State  Protection  of  its  Economy  and  Environ- 
ment: Parens  Patriae  vSuits  for  Damages,  6  Col.  J.  L.  & 
Soc.  Prob.  411,  412  (1970)  (hereinafter  State  Pro- 
tection). These  powers  and  duties  were  said  to  be  exer- 
cised by  the  King  in  his  capacity  as  "father  of  the  coun- 
try." ^  Traditionally,  the  term  was  used  to  refer  to  the 
King's  power  as  guardian  of  ]:)ersons  under  legal  dis- 
abilities to  act  for  themselves.''  For  example,  Black- 
stone  refers  to  the  sovereign  or  his  representative  as 
"the  general  guardian  of  all  infants,  idiots,  and  luna- 
tics," ^'^  and  as  the  superintendent  of  "all  charitable  uses 
in  the  kingdom."  ''  In  the  United  States,  the  "royal 
prerogative"  and  the  "parens  ])atriae"  function  of  the 
King  passed  to  the  States. 

The  nature  of  the  parens  patriae  suit  has  been  greatl}'' 
expanded  in  the  United  States  beyond  that  which  existed 
in  England.  This  expansion  was  first  evidenced  in 
Louisiana  v.  Texas,  176  U.  S.  1  (1900),  a  case  in  which 
the  State  of  Louisiana  brought  suit  to  enjoin  officials  of 
the  State  of  Texas  from  so  administering  the  Texas 
quarantine    regulations   as   to    prevent    Louisiana   mer- 


«  Malina  &  Blechman,  at  197;  State  Protection,  at  412. 

9  State  Protection,  at  412. 

^"  3  W.  Blackstone,  Commentaries  *47. 

1^  Ibid. 
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chants  from  sending  goods  into  Texas.  This  Court 
recognized  that  Louisiana  was  attempting  to  sue,  not  be- 
cause of  any  particular  injury  to  a  business  of  the  State, 
but  as  parens  patriae  for  all  her  citizens.  176  U.  S.,  at 
19.  While  the  Court  found  that  parens  patriae  could 
not  properly  be  invoked  in  that  case,  the  propriety  and 
utility  of  parens  patriae  suits  were  clearly  recognized. 

This  Court's  acceptance  of  the  notion  of  parens  patriae 
suits  in  Louisiana  v.  Texas  was  followed  in  a  series  of 
cases:  Missouri  v.  Illinois,  180  U.  S.  208  (1901)  (holding 
that  Missouri  was  permitted  to  sue  Illinois  and  a  Chicago 
sanitation  district  on  behalf  of  Missouri  citizens  to  en- 
join the  discharge  of  sewage  into  the  Mississippi  River) ; 
Kansas  v.  Colorado,  206  U.  S.  46  (1907)  (holding  that 
Kansas  was  permitted  to  sue  as  parens  patriae  to  enjoin 
the  diversion  of  water  from  an  interstate  stream) ;  Geor- 
gia v.  Tennessee  Copper  Co.,  206  U.  S.  230  (1907)  (hold- 
ing that  Georgia  was  entitled  to  sue  to  enjoin  fumes 
from  a  copper  plant  across  the  state  border  from  injur- 
ing land  in  five  Georgia  counties) ;  New  York  v.  New 
Jersey,  256  U.  S.  296  (1921)  (holding  that  New  York 
could  sue  to  enjoin  the  discharge  of  sewage  into  the 
New  York  harbor) ;  Pennsylvania  v.  West  Virginia,  262 
U.  S.  553  (1923)  (holding  that  Pennsylvania  might  sue 
to  enjoin  restraints  on  the  commercial  flow  of  natural 
gas);  and  North  Dakota  v.  Minnesota,  263  U.  S.  365 
(1923)  (holding  that  Minnesota  could  sue  to  enjoin 
changes  in  drainage  which  increase  the  flow  of  water  in 
an  interstate  stream). 

These  cases  establish  the  right  of  a  State  to  sue  as 
parens  patriae  to  prevent  or  repair  harm  to  its  "quasi- 
sovereign"  interests.^^     They  deal  primarily  with  original 


^2  Article  IIL  §2,  of  the  Constitution  confers  original  jurisdiction 
upon  this  Court  over  suits  between  States  or  by  one  State  against 
a  citizen  of  another  State.  In  order  to  properly  invoke  this  jurisdic- 
tion, the  State  must  bring  an  action  on  its  own  behalf  and  not  on 
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suits  brought  directly  in  this  Court  pursuant  to  Art.  Ill, 
§  2,  of  the  Constitution  under  common-law  rights  of 
action.  The  question  in  this  case  is  not  whether  Hawaii 
may  maintain  its  lawsuit  on  behalf  of  its  citizens,  but 
rather  whether  the  injury  for  which  it  seeks  to  recover 
is  compensable  under  §  4  of  the  Clayton  Act.  Hence, 
Hawaii's  claim  cannot  be  resolved  simply  by  reference  to 
any  general  principles  governing  parens  patriae  actions. 

The  only  time  this  Court  has  ever  faced  the  question 
of  what  relief,  if  any,  the  antitrust  laws  offer  a  State 
suing  as  parens  patriae  was  in  Georgia  v.  Pennsylvania 
R.  Co.,  324  U.  S.  439  (1945),  the  case  relied  on 
most  heavily  by  the  parties  herein.  In  that  case, 
Georgia  sought  to  invoke  the  original  jurisdiction  of 
this  Court  by  filing  an  amended  bill  of  complaint  against 
20  railroads,  alleging,  in  essence,  that  the  railroads  had 
conspired  to  restrain  trade  and  to  fix  prices  in  a  manner 
that  would  favor  shippers  in  other  States  (particularly 
Northern  States)  to  the  detriment  of  Georgia  shippers. 

Like  this  suit,  Georgia  arose  under  the  federal  anti- 
trust laws.  It  is  plain  from  the  face  of  the  complaint 
that  "[t]he  prayer  [was]  for  damages  and  for  in- 
junctive relief."  324  U.  S.,  at  445.  See  id.,  at  446-447, 
450-451.^^      Georgia   claimed   that   the   conspiracy   had 


behalf  of  particular  citizens.  See,  e.  g.,  Louisiana  v.  Texas,  176 
U.  S.  1  (1900);  New  Hampshire  v.  Louisiana,  108  U.  S.  76  (1883); 
Oklahoma  v.  Atchison,  T.  &  S.  F.  R.  Co.,  220  U.  S.  277  (1911). 
An  action  brought  by  one  State  against  another  violates  the 
Eleventh  Amendment  if  the  plaintiff  State  is  actually  suing  to  re- 
cover for  injuries  to  designated  individuals.  See,  e.  g..  New  Hamp- 
shire V.  Louisiana,  supra;  North  Dakota  v.  Minnesota,  263  U.  S.  365, 
376  (1923). 

^^  It  is  evident  from  the  bill  of  complaint  that  Georgia  sought 
to  sue  in  four  slightly  different  capacities:  its  sovereign  capacity 
(first  count);  as  a  quasi-sovereign  (second  count);  its  proprietary 
capacity  (third  count);  and  as  protector  of  a  general  class  of  its 
citizens  (fourth  count).  Damages  were  sought  in  each  count,  al- 
though treble  damages  were  sought  only  on  the  last  count. 
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severely  damaged  its  economy  and  sought  to  recover  dam- 
ages on  behalf  of  its  citizens. 

The  Court  upheld  Georgia's  claim  as  parens  patriae, 
with  respect  to  injunctive  relief,  but  had  no  occasion 
to  consider  whether  the  antitrust  laws  also  authorized 
damages  for  an  injury  to  the  State's  economy,  since  ap- 
proval of  the  challenged  rates  by  the  Interstate  Com- 
merce Commission  barred  a  damage  recovery  on  the 
ground  that  such  a  remedy  would  have  given  Georgia 
shippers  an  unfair  advantage  over  shippers  from  other 
States.  See  Keogh  v.  Chicago  &  Northwestern  R.  Co., 
260  U.  S.  156  (1922).  Nowhere  in  Georgia  did  the 
Court  address  itself  to  the  question  whether  §  4  of  the 
Clayton  Act  authorizes  damages  for  an  injury  to  the 
general  economy  of  a  State.  Thus,  the  question  pre- 
sented here  is  open. 

III.  Hawaii  and  the  Antitrust  Laws 

Hawaii  grounds  its  claim  for  treble  damages  in  §  4  of 
the  Clayton  Act,  15  U,  S.  C.  §  15,  which  reads: 

"Any  person  who  shall  be  injured  in  his  business 
or  property  by  reason  of  anything  forbidden  in  the 
antitrust  laws  may  sue  therefor  in  any  district 
court  of  the  United  States  in  the  district  in  which 
the  defendant  resides  or  is  found  or  has  an  agent, 
without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained, 
and  the  cost  of  suit,  including  a  reasonable  attor- 
ney's fee." 

This  section  is  notably  different  from  §  16  of  the  Clay- 
ton Act,  15  U.  S.  C.  §  26,  which  provides  for  injunctive 
relief : 

"Any  person,  firm,  corporation,  or  association  shall 
be  entitled  to  sue  for  and  have  injunctive  relief,  in 
any  court  of  the  United  States  having  jurisdiction 
over  the  parties,  against  threatened  loss  or  damage 
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by  a  violation  of  the  antitrust  laws  .  .  .  when  and 
under  the  same  conditions  and  principles  as  injunc- 
tive relief  against  threatened  conduct  that  will  cause 
loss  or  damage  is  granted  by  courts  of  equity,  under 
the  rules  governing  such  proceedings  .  .  .  ." 

Hawaii  plainly  qualifies  as  a  person  under  both  sec- 
tions of  the  statute,  whether  it  sues  in  its  proprietary 
capacity  or  as  parens  patriae.  Georgia  v.  Pennsylvania 
R.  Co.,  324  U.  S.,  at  447.  But  tlie  critical  question 
is  whether  the  injury  asserted  by  Hawaii  in  its  parens 
patriae  count  is  an  injury  to  its  "business  or  proi)erty." 

The  legislative  history  of  the  Sherman  and  Clayton 
Acts  is  not  very  instructive  as  to  why  Congress  in- 
cluded the  "business  or  property"  requirement  in  §  4, 
but  not  in  §  16.  The  most  likely  explanation  lies  in 
the   essential   differences  between   the   two   remedies. 

While  the  United  States  Government,  the  governments 
of  each  State,  and  any  individual  threatened  with  injury 
by  an  antitrust  violation  may  all  sue  for  injunctive 
relief  against  violations  of  the  antitrust  laws,  and  while 
they  may  theoretically  do  so  simultaneously  against  the 
same  persons  for  the  same  violations,  the  fact  is  that 
one  injunction  is  as  effective  as  100,  and,  concomitantly, 
that  100  injunctions  are  no  more  effective  than  one. 
This  case  illustrates  the  point  well.  The  parties  are 
in  virtual  agreement  that  whether  or  not  Hawaii  can 
sue  for  injunctive  relief  as  parens  patriae  is  of  little 
consequence  so  long  as  it  can  seek  the  same  relief  in 
its  proprietary  capacity.  While  some  theoretical  differ- 
ences may  exist  with  respect  to  the  parties  capable  of 
enforcing  a  parens  patriae  injunction  as  opposed  to  one 
secured  by  a  State  in  its  proprietary  capacity,  these 
differences  are  not  crucial  to  the  defendant  in  an  anti- 
trust case. 

The  position  of  a  defendant  faced  with  numerous 
claims  for  damages  is  much  different.     If  the  defendant 
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is  sued  by  100  different  persons  or  by  one  person  with 
100  separate  but  cumulative  claims,  and  each  claim  is 
for  damages,  the  potential  liability  is  obviously  far 
greater  than  if  only  one  of  those  persons  sued  on  only 
one  claim.  Thus,  there  is  a  striking  contrast  between 
the  potential  impact  of  suits  for  injunctive  relief  and 
suits  for  damages. 

Every  violation  of  the  antitrust  laws  is  a  blow  to  the 
free-enterprise    system    envisaged    by    Congress.      See 
Northern  Pacific  R.  Co.  v.  United  States,  356  U.  S.  1,  4 
(1958).     This  system  depends  on  strong  competition  for 
its  health  and  vigor,  and  strong  competition  depends,  in 
turn,  on  compliance  with  antitrust  legislation.     In  enact- 
ing these  laws.  Congress  had  many  means  at  its  disposal  to 
penalize  violators.     It  could  have,  for  example,  required 
violators  to  compensate  federal,  state,  and  local  govern- 
ments   for    the    estimated    damage    to    their    respective 
economies  caused  by  the  violations.     But,  this  remedy 
was  not  selected.     Instead,  Congress  chose  to  permit  all 
persons  to  sue  to  recover  three  times  their  actual  damages 
every  time  they  were  injured  in  their  business  or  property 
by  an  antitrust  violation.     By  offering  potential  litigants 
the  prospect  of  a  recovery  in  three  times  the  amount  of 
their  damages,  Congress  encouraged  these  persons  to  serve 
as  "private  attorneys  general."     See,  e.  g.,  Zenith  Radio 
Corp.  V.  Hazeltine  Research,  Inc.,  395  U.  S.  100,  130-131 
(1969);  Perma  Life  Mufflers,  Inc.  v.  International  Parts 
Corp.,  392  U.  S.  134,  147  (1968)  (Fortas,  J.,  concurring 
in  result). 

Thus,  §  4  permits  Hawaii  to  sue  in  its  proprietary 
capacity  for  three  times  the  damages  it  has  suffered  from 
respondents'  alleged  antitrust  violations.^*     The  section 

"  It  is  true,  as  Mr.  Justice  Brennan  suggests,  that  an  injury 
to  the  State  in  its  proprietary  capacity,  as  allegeci  in  count  one  of 
the  complaint,  affects  the  citizens  in  much  the  same  way  as  an 
injury  of  the  sort  claimed  by  Hawaii  here.     Each  has  the  effect  of 
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gives  the  same  right  to  every  citizen  of  Hawaii  with  re- 
spect to  any  damage  to  business  or  property.  Were  we, 
in  addition,  to  hold  that  Congress  authorized  the  State 


increasing  taxes,  or  reducing  government  services,  or  both.  But  this 
does  not  mean  that  the  two  kinds  of  injuries  are  identical  in  nature. 
Where  the  injury  to  the  State  occurs  in  its  capacity  as  a  consumer 
in  the  marketplace,  through  a  "payment  of  money  wrongfully 
induced,"  Chattanooga  Foundry  &  Pipe  Works  v.  City  of  Atlanta, 
203  U.  S.  390,  396  (1906),  damages  are  established  by  the  amount  of 
the  overcharge.  Under  §  4,  courts  will  not  go  beyond  the  fact  of  this 
injury  to  determine  whether  the  victim  of  the  overcharge  has  partially 
recouped  its  loss  in  some  other  way,  even  though  a  State,  for  example, 
may  ultimately  recoup  some  part  of  the  overcharge  through  increased 
taxes  paid  by  the  seller.  See  Hanover  Shoe,  Inc.  v.  United  Shoe 
Machinery  Corp.,  392  U.  S.  481,  489  (1968).  Measurement  of  an 
injury  to  the  general  economy,  on  the  other  hand,  necessarily  involves 
an  examination  of  the  imi)act  of  a  restraint  of  trade  upon  every  vari- 
able that  affects  the  State's  economic  health — a  ta.sk  extremely  diffi- 
cult, "in  the  real  economic  world  rather  than  an  economist's  hypo- 
thetical model."     Id.,  at  493. 

The  lower  courts  have  been  virtually  unanimous  in  concluding 
that  Congress  did  not  intend  the  antitrust  laws  to  provide  a  remedy 
in  damages  for  all  injuries  that  might  conceivably  be  traced  to  an 
antitrust  violation.  See,  e.  g.,  Miley  v.  John  Hancock  Mutual  Life 
Insurance  Co.,  148  F.  Supp.  299,  303  (Mass.),  aff'd,  242  F.  2d 
758  (CAl),  cert,  denied,  355  U.  S.  828  (1957) ;  Billy  Baxter,  Inc.  v. 
Coca-Cola  Co.,  431  F.  2d  183  (CA2  1970),  cert,  denied,  401  U.  S.  923 
(1971);  Kauffman  v.  Dreyfus  Fund,  Inc.,  434  F.  2d  727,  732-734 
(CA3  1970),  cert,  denied,  401  U.  S.  974  (1971);  South  Carolina 
Council  V.  Newton,  360  F.  2d  414,  419  (CA4),  cert,  denied,  385  U.  S. 
934  (1966) ;  Dailey  v.  Quality  School  Plan,  Inc.,  380  F.  2d  484  (CA5 
1967) ;  Volasco  Products  Co.  v.  Lloyd  A.  Fry  Roofing  Co.,  308  F.  2d 
383,  395  (CA6  1962),  cert,  denied,  372  U.  S.  907  (1963);  Common- 
ivealth  Edison  Co.  v.  Allis-Chalmers  Mfg.  Co.,  315  F.  2d  564,  566- 
567  (CA7),  cert,  denied  sub  nom.  Illinois  v.  Commomvealth  Edison 
Co.,  375  U.  S.  834  (1963);  Sanitary  Milk  Producers  v.  Bergjans 
Farm  Dairy,  Inc.,  368  F.  2d  679,  688-689  (CA8  1966) ;  Hoopes  v. 
Union  Oil  Co.,  374  F.  2d  480,  485  (CA9  1967) ;  Nationwide  Auto 
App.  Serv.  v.  Association  of  C.  &  S.  Co.,  382  F.  2d  925,  928-929 
(CAIO  1967). 
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to  recover  damages  for  injury  to  its  general  economy, 
we  would  open  the  door  to  duplicative  recoveries. 

A  large  and  ultimately  indeterminable  part  of  the 
injury  to  the  "general  economy,"  as  it  is  measured  by 
economists,  is  no  more  than  a  reflection  of  injuries  to 
the  "business  or  property"  of  consumers,  for  which  they 
may  recover  themselves  under  §  4.  Even  the  most 
lengthy  and  expensive  trial  could  not,  in  the  final  analy- 
sis, cope  with  the  problems  of  double  recovery  inherent 
in  allowing  damages  for  harm  both  to  the  economic 
interests  of  individuals  and  for  the  quasi-sovereign  in- 
terests of  the  State.  At  the  very  least,  if  the  latter 
type  of  injury  is  to  be  compensable  under  the  antitrust 
laws,  we  should  insist  upon  a  clear  expression  of  a  con- 
gressional purpose  to  make  it  so,  and  no  such  expres- 
sion is  to  be  found  in  §  4  of  the  Clayton  Act. 

Like  the  lower  courts  that  have  considered  the 
meaning  of  the  words  "business  or  property,"  we  con- 
clude that  they  refer  to  commercial  interests  or  enter- 
prises. See,  e.  g.,  Roseland  v.  Phister  Mfg.  Co.,  125 
F.  2d  417  (CA7  1942) ;  Hamman  v.  United  States,  267 
F.  Supp.  420  (Mont.  1967),  appeal  dismissed,  399  F. 
2d  673  (CA9  1968);  Broadcasters,  Inc.  v.  Morristown 
Broadcasting  Corp.,  185  F.  Supp.  641  (NJ  1960).  When 
the  State  seeks  damages  for  injuries  to  its  commercial 
interests,  it  may  sue  under  §  4.  But  where,  as  here, 
the  State  seeks  damages  for  other  injuries,  it  is  not 
properly  within  the  Clayton  Act. 

Support  for  this  reading  of  §  4  is  found  in  the  legis- 
lative history  of  15  U.  S.  C.   §  15a, ^''  which  is  the  only 

15  "Whenever  the  United  States  is  hereafter  injured  in  its  business 
or  property  by  reason  of  anything  forbidden  in  the  antitrust  laws  it 
may  sue  therefor  .  .  .  ,  and  shall  recover  actual  damages  by  it  sus- 
tained and  the  cost  of  suit."    69  Stat.  282,  15  U.  S.  C.  §  15a. 

This  section  was  enacted  in  1955  following  the  decision  in  United 
States  V.  Cooper  Corp.,  312  U.  S.  600  (1941),  which  held  that  the 
United  States  was  not  a  "person"  within  the  meaning  of  §  7  of  the 
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provision  authorizing  recovery  in  damages  by  the  United 
States,  and  which  hmits  that  recovery  to  damages  to 
"business  or  i)roperty."  The  legislative  history  of  that 
provision  makes  it  quite  plain  that  the  United  States 
was  authorized  to  recover,  not  for  general  injury  to  the 
national  economy  or  to  tlie  Government's  ability  to 
carry  out  its  functions,  but  only  for  those  injuries  suf- 
fered in  its  capacity  as  a  consumer  of  goods  and  services. 

"The  United  States  is,  of  course,  amply  equipped 
with  the  crhninal  and  civil  process  with  which  to 
enforce  the  antitrust  laws.  The  proposed  legisla- 
tion, quite  properly,  treats  the  United  States  solely 
as  a  buyer  of  goods  and  permits  the  recovery  of  the 
actual  damages  suffered."  S.  Rep.  No.  619,  84th 
Cong.,  1st  Sess.,  3  (1955). 

See  also  H.  R.  Rep.  Xo.  422,  84th  Cong.,  1st  Sess..  2-5 
(1955).  In  light  of  the  language  used  as  well  as  the  legis- 
lative history  of  15  U.  S.  C.  §  15a.  it  is  manifest  that  the 
United  States  cannot  recover  for  economic  injuries  to  its 
sovereign  interests,  as  opposed  to  its  proprietary  func- 
tions. And  the  conclusion  is  nearly  inescapable  that  §  4. 
which  uses  identical  language,  does  not  authorize  recovery 
for  economic  injuries  to  the  sovereign  interests  of  a  State. 
We  note  in  passing  the  State's  claim  that  the  costs 
and  other  burdens  of  protracted  litigation  render  private 
citizens  impotent  to  bring  treble-damage  actions,  and 
thus  that  denying  Hawaii  the  right  to  sue  for  injury 
to  her  quasi-sovereign  interests  will  allow  antitrust  vio- 
lations to  go  virtually  unremedied.  Private  citizens  are 
not  as  powerless,  however,  as  the  State  suggests. 


Sherman  Act  (the  predecessor  of  §  4  of  the  Clayton  Act).  Recovery 
is  hmited  to  actual  rather  than  treble  damages  because  Congress 
reasoned  that  the  United  States,  unlike  a  private  party,  needed  no 
extraordinary  incentive  to  bring  antitrust  suits.  H.  R.  Rep.  No.  422, 
84th  Cong.,  1st  Sess.,  3   (1955). 
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Congress  has  given  private  citizens  rights  of  action  for 
injunctive  relief  and  damages  for  antitrust  violations 
without  regard  to  the  amount  in  controversy.  28  U.  S.  C. 
§  1337;  15  U.  S.  C.  §  15.  Rule  23  of  the  Federal  Rules 
of  Civil  Procedure  proyides  for  class  actions  that  may 
enhance  the  efficacy  of  private  actions  by  permitting 
citizens  to  combine  their  limited  resources  to  achieve  a 
more  powerful  litigation  posture.  The  District  Court 
dismissed  Hawaii's  class  action  only  because  it  was  un- 
wieldy; it  did  not  hold  that  a  State  could  never  bring 
a  class  action  on  behalf  of  some  or  all  of  its  consumer 
citizens.  Respondents,  in  moving  to  dismiss  count  three 
of  the  fourth  amended  complaint,  in  which  the  State 
sought  to  bring  such  an  action,  virtually  conceded  that 
class  actions  might  be  appropriate  under  certain  circum- 
stances. The  fact  that  a  successful  antitrust  suit  for 
damages  recovers  not  only  the  costs  of  the  litigation, 
but  also  attorney's  fees,  should  provide  no  scarcity  of 
members  of  the  Bar  to  aid  prospective  plaintiffs  in  bring- 
ing these  suits. 

Parens  patriae  actions  may,  in  theory,  be  related  to  class 
actions,  but  the  latter  are  definitely  preferable  in  the 
antitrust  area.  Rule  23  provides  specific  rules  for  de- 
lineating the  appropriate  plaintiff-class,  establishes  who 
is  bound  by  the  action,  and  effectively  prevents  duplica- 
tive recoveries. 

The  judgment  of  the  Court  of  Appeals  is  affirmed  for 

the  reasons  stated  above. 

So   ordered. 

Mr.  Justice  Powell  and  Mr.  Justice  Rehnquist 
took  no  part  in  the  consideration  or  decision  of  this  case. 

Mr.  Justice  Douglas,  dissenting. 

Today's  decision  reflects  a  miserly  approach  to  the 
fashioning  of  federal  remedies  rectifying  injuries  to  the 
collective  interests  of  the  citizens  of  a  State  through 
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action  by  the  State  itself.  It  is  reminiscent  of  the  ill- 
starred  decision  in  Ohio  v.  Wyandotte  Chemicals  Corp., 
401  U.  S.  493.^ 

Hawaii,  in  her  fourth  amended  complaint,  sues  for  dam- 
ages and  injunctive  relief  as  parens  patriae  by  virtue  of 
her  "duty  to  protect  the  general  welfare  of  the  State  and 
its  citizens."  She  alleges  that  the  alleged  conspiracy 
among  the  respondent  oil  companies  has  "injured  and 
adversely  affected  the  economy  and  prosperity"  of 
Hawaii  as  follows: 

"(a)  revenues  of  its  citizens  have  been  wrong- 
fully extracted  from  the  State  of  Hawaii; 

"(b)  taxes  affecting  the  citizens  and  commercial 
entities  have  been  increased  to  affect  such  losses  of 
revenues  and  income; 

"(c)  opportunity  in  manufacturing,  shipping  and 
commerce  have  been  restricted  and  curtailed; 

"(d)  the  full  and  complete  utilization  of  the  nat- 
ural wealth  of  the  State  has  been  prevented; 

"(e)  the  high  cost  of  manufacture  in  Hawaii  has 
precluded  goods  made  there  from  equal  competitive 
access  with  those  of  other  States  to  the  national 
market ; 

"(f)  measures  taken  by  the  State  to  promote  the 
general  progress  and  welfare  of  its  people  have  been 
frustrated ; 


^  In  Wyaridotte,  the  Court  refused  to  exercise  its  conceded  original 
jurisdiction  over  an  original  complaint  filed  by  the  State  of  Ohio 
to  enjoin  alleged  pollution  of  Lake  Erie  by  manufacturing  plants 
in  Michigan  and  Ontario,  Canada^  because  "as  a  practical  matter, 
it  would  be  inappropriate  for  this  Court  to  attempt  to  adjudicate 
the  issues  .  .  .  ."  401  U.  S.,  at  501.  In  the  light  of  our  rules 
permitting  the  appointment  of  special  masters,  however,  this  rationale 
is  questionable  at  best.  Id.,  at  510-512  (Douglas,  J.,  dissenting). 
See  generally  Woods  &  Reed,  The  Supreme  Court  and  Interstate 
Environmental  Quality:  Some  Notes  on  the  Wyajidotte  Case,  12 
Ariz.  L.  Rev.  691   (1970). 
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"(g)  the  Hawaii  economy  has  been  held  in  a  state 
of  arrested  development." 

I  see  no  way  of  distinguishing  the  instant  case  from 
Georgia  v.  Pennsylvania  R.  Co.,  324  U.  S.  439.  The 
Georgia  case  held  that  a  State  may  sue  as  parens 
patriae  under  the  antitrust  laws  for  injury  to  the  econ- 
omy of  the  State  resulting  from  a  conspiracy  to  restrain 
trade  and  commerce  through  the  fixing  of  railroad  rates. 
Id.,  at  446.     As  we  said: 

"Georgia  as  a  representative  of  the  public  is  com- 
plaining of  a  wrong  which,  if  proven,  limits  the 
opportunities  of  her  people,  shackles  her  industries, 
retards  her  development,  and  relegates  her  to  an 
inferior  economic  position  among  her  sister  States. 
These  are  matters  of  grave  public  concern  in  which 
Georgia  has  an  interest  apart  from  that  of  particular 
individuals  who  may  be  affected."     Id.,  at  451. 

So-called  "growth,"  "progress,"  and  "development"  are 
more  than  symbols  of  power  in  modern  society;  they 
represent  the  goal  which  planners — private  and  public 
alike — establish  and  seek  to  attain.  And  the  State  plays 
an  important,  at  times  crucial,  role  in  achieving  that 
goal.-     If  Hawaii  can  sustain  her  allegations  by  proof, 


2  "In  these  three  respects — as  a  clearing  house  for  necessary  institu- 
tional innovations;  as  an  agency  for  resolution  of  conflicts  among 
group  interests;  and  as  a  major  entrepreneur  for  the  socially  required 
infrastructure — the  so\ereign  state  assumes  key  importance  in  chan- 
neling the  explosive  impacts  of  continuous  structural  changes,  in 
providing  a  proper  framework  in  which  these  structural  changes, 
proceeding  at  revolutionary  speed,  are  contained  and  prevented  from 
exploding  into  a  civil  war  (as  they  sometimes  may,  and  have). 
Thus,  the  high  rate  of  change  in  economic  structure  is  linked  to 
the  importance  of  the  sovereign  state  as  an  organizing  unit.  It  is 
not  accidental  that,  in  measuring  and  analyzing  economic  growth,  we 
talk  of  the  economic  growth  of  nations  and  use  national  economic 
accounts.     In   doing  so,   we   imply  that   the  sovereign   state  is  an 
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she  establishes  injury  both  as  respects  her  tourism  and 
her  industry,  her  "growth"  and  her  "development." 

The  Court  of  Appeals  was  "skeptical  of  the  existence 
of  an  independent  harm  to  the  general  economy."  431 
F.  2d  1282,  1285.  But  as  Alabama  states  in  her  brief 
amicus: 

"Economists  have  developed  models  for  measuring 
the  effects  upon  local  economies  from  infusions  or 
extractions  of  given  sums  of  money  from  those  econ- 
omies. In  short,  a  state's  economy  is  susceptible  of 
articulation  and  measurement." 

Hawaii  is  the  magnet  of  tourism  and  of  industry  as  well. 
She  measures  the  health  of  her  economy  by  her  economic 
growth.  No  one  citizen  can  stand  in  her  shoes  in  those 
respects,  for  she  represents  the  collective.  Those  inter- 
ests should  be  held  to  be  the  State's  "business  or  property" 
interests,  within  the  meaning  of  the  Clayton  Act,  and  not 
merely  the  plants,  factories,  or  hotels  which  she  may  own 
as  a  proprietor.  We  held  as  much  in  the  Georgia  case. 
It  is  indisputable  that  if  Hawaii  does  prove  damages, 
Georgia  authorizes  recovery.  For  as  Mr.  Justice  Bren- 
NAN  points  out,  Georgia  was  denied  damages  only  be- 
cause of  a  technicality  irrelevant  to  the  present  case. 

Injury  to  the  collective  will  commonly  include  injury 
to  members  of  the  collective.  In  that  event  damages 
recovered  by  Hawaii  could  not  later  be  recovered  by  in- 
dividual entrepreneurs.  It  might,  of  course,  be  shown 
that  the  individual's  loss  f|)r  the  period  in  question  was 
distinct  from   any  impact^  on   the  collective.     Thus,   if 


important  factor  in  modern  economic  growth;  that,  given  the  tran.s- 
national,  worldwide  character  of  ,t)ie  supply  of  useful  knowledge  and 
science,  the  major  permissive  factor  of  modern  economic  growth, 
the  state  unit,  in  adjusting  economic  and  social  institutions  to  facili- 
tate and  maximise  apjjlication,  pl^ys  a  crucial  supplementary  role." 
S.  Kuznets,  Economic  Growth  of  Nations  346-347  (1971). 
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Hawaii  failed  to  prove  that  the  alleged  conspiracy  dam- 
aged her  economy,  a  single  entrepreneur  might  still  be 
able  to  prove  that  it  drove  him  to  the  wall.  The  diffi- 
culties advanced  in  this  regard  are  more  imaginary  than 
real.  They  are  doubtless  rationales  that  express  a  preju- 
dice against  liberal  construction  of  the  antitrust  laws. 
Since  a  collective  damage  is  alleged,  I  would  allow  the 
case  to  go  to  trial,  saving  to  Congress  the  question 
whether  §  4  of  the  Clayton  Act  should  be  restricted  to  a 
State's  proprietary  interests. 

I  would  adhere  to  the  Georgia  case  and  allow  Hawaii 
a  chance  to  prove  her  charges  and  to  establish  the  actual- 
ity of  damages  or  the  need  for  equitable  relief.^ 

I  would  reverse  the  judgment  and  remand  the  case 
for  trial. ^ 

Mr.  Justice  Brennan,  with  whom  Mr.  Justice 
Douglas  joins,  dissenting. 

The  State  of  Hawaii  seeks  treble  damages  and  injunc- 
tive relief  for  an  alleged  conspiracy  among  respondents 
to  monopolize  and  fix  prices  on  the  sale  of  petroleum 


^  The  question  of  injunctive  relief  concerns  the  meaning  of  §  16  of 
the  Clayton  Act  which  grants  relief  to  any  "person"  against  loss  or 
damage  by  a  violation  of  "the  antitrust"  laws.  It  is  settled  that  a 
State  is  a  "person"  within  the  meaning  of  §  16.  Georgia  v.  Pennsyl- 
vania R.  Co.,  324  U.  S.  439,  452.  Hence,  it  is  clear  that  even  if 
Hawaii  does  not  prove  damages,  equitable  relief  is  available  as  it  was 
in  the  Georgia  case. 

■*  My  quarrel  with  the  Court  does  not  extend  to  its  approving 
reference  to  the  possibility  that  Hawaii  may  yet  be  able  to  maintain 
a  class  action  on  behalf  of  her  con.sumers,  ante,  at  266.  Cf.  Com- 
ment, Wrongs  Without  Remedy:  The  Concept  of  Parens  Patriae  Suits 
for  Treble  Damages  Under  the  Antitrust  Laws,  43  S.  Cal.  L.  Rev. 
570,  580-583  ( 1970) .  The  District  Court's  dismissal  of  Hawaii's  class 
action  count  as  "unmanageable"  was  not  certified  for  interlocutory 
appeal,  and  Hawaii's  rights  under  Fed.  Rule  Civ.  Proc.  23  are  not 
before  us  for  review. 
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products  in  the  State.  Count  one  of  Hawaii's  com- 
plaint alleges  an  economic  injury  to  the  State  in  its  pro- 
prietary capacity  as  purchaser  of  those  products.  Count 
two  states  a  claim  by  the  State,  as  parens  patriae,  for 
injury  to  its  "economy  and  prosperity,"  including  the 
withdrawal  of  its  citizens'  revenues,  increased  taxes  to 
offset  such  losses,  curtailment  of  manufacturing,  ship- 
ping, and  commerce,  and  injury  to  the  competitive  posi- 
tion of  Hawaiian  goods  in  the  national  market.  Count 
three  alleges  a  class  action  on  behalf  of  all  purchasers 
in  the  State  of  respondents'  petroleum  products.  The 
District  Court  dismissed  count  three  as  unmanageable, 
but  denied  respondents'  motion  to  dismiss  Count  two, 
the  parens  patriae  claim.  An  interlocutory  appeal  was 
taken  by  respondents  under  28  U.  S.  C.  §  1292  (b),  and 
the  Court  of  Appeals  for  the  Ninth  Circuit  reversed  and 
ordered  dismissal  of  count  two.  The  Court  of  Appeals 
held  that  even  if  the  State's  economy  might  suffer  injury 
from  antitrust  violations  independent  of  the  injury  suf- 
fered by  private  persons,  that  injury  would  not  be  to 
the  State's  "business  or  property"  within  the  meaning  of 
§  4  of  the  Clayton  Act,  and  in  any  event  would  be  too 
remote  from  respondents'  alleged  violations  to  permit  the 
State  to  recover  as  parens  patriae. 

Georgia  v.  Pennsylvania  R.  Co.,  324  U.  S.  439  (1945), 
in  my  view,  requires  reversal.  In  that  case  the  State 
of  Georgia  sought  to  invoke  the  original  jurisdic- 
tion of  this  Court  to  remedy  a  conspiracy  by  several 
railroads  to  fix  rates  on  the  transportation  of  goods  to 
and  from  the  State.  As  noted  by  the  Court,  ante,  at 
259  n.  13,  Georgia  sought  damages  in  each  of  the  four 
counts  of  its  complaint — in  its  sovereign  capacity,  as 
a  quasi-sovereign,  in  its  proprietary  capacity,  and  as 
representative  of  its  citizens.  Treating  the  complaint 
as  a  prayer  "for  damages  and  for  injunctive  relief,"  324 
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U.  S.,  at  445,  the  Court  held  that  Georgia,  both  as 
parens  patriae  and  proprietor,  was  an  appropriate  party 
to  bring  these  claims: 

"The  enforcement  of  the  criminal  sanctions  of 
[the  antitrust]  acts  has  been  entrusted  exclusively 
to  the  federal  government.  See  Georgia  v.  Evans, 
[316  U.  S.  159,]  162.  But  when  it  came  to 
other  sanctions  Congress  followed  a  different  course 
and  authorized  civil  suits  not  only  by  the  United 
States  but  by  other  persons  as  well.  And  we  find 
no  indication  that,  when  Congress  fashioned  those 
civil  remedies,  it  restricted  the  States  to  suits  to 
protect  their  proprietary  interests.  Suits  by  a  State, 
parens  patriae,  have  long  been  recognized.  There 
is  no  apparent  reason  why  those  suits  should  be 
excluded  from  the  purview  of  the  anti-trust  acts." 
Id.,  at  447. 

Georgia  was  in  fact  denied  damages,  but  only  because 
such  recovery  might  operate  as  an  illegal  rebate  on  rates 
already  approved  by  the  Interstate  Commerce  Commis- 
sion. See  Keogh  v.  Chicago  &  Northwestern  R.  Co.,  260 
U.  S.  156  (1922).  Implicit  in  the  decision,  however,  was 
the  holding  that  Georgia,  as  parens  patriae,  could  have 
recovered  damages  under  the  antitrust  laws  for  a  con- 
spiracy involving  other  than  agency-approved  trans- 
portation charges.  That  holding  api)lies  with  equal 
force  here.  Hawaii  is  complaining,  not  of  an  affront  to 
its  abstract  sovereignty,  but  of  the  economic  loss  oc- 
casioned by  respondents'  conspiracy.  As  in  Georgia, 
this  can  only  be  characterized  as  a  wrong  to  the  State 
"which,  if  proven,  limits  the  opportunities  of  her  people, 
shackles  her  industries,  retards  her  development,  and 
relegates  her  to  an  inferior  economic  position  among  her 
sister  States."  324  U.  S..  at  451.  If  that  injury  would 
have   been    a   sufficient   basis   for   a   damage   claim    by 
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Georgia,  as  we  held  in  that  case,  then  it  supports  an 
identical  action  by  Hawaii  here. 

Even  if  Georgia  were  not  dispositive,  I  would  still  find 
in  Hawaii's  parens  patriae  count  a  claim  of  injury  to 
its  "business  or  property"  sufficient  to  state  a  claim 
under  §  4.  There  runs  through  the  Court's  opinion 
an  assumption  that  Hawaii's  proprietary  claims,  though 
concededly  sufficient  to  state  a  cause  of  action,  are  wholly 
distinct  in  concept  from  those  raised  by  the  State  as 
parens  patriae.  While  I  agree  that  the  two  counts  rep- 
resent injuries  to  the  State  in  separate  capacities,  the 
injuries  themselves  are  not  so  unrelated  as  to  justify  a 
different  treatment  under  the  Clayton  Act.  In  Chatta- 
nooga Foundry  d^  Pipe  Works  v.  City  of  Atlanta,  203 
U.  S.  390  ( 1906),  the  city  brought  a  treble-damages  action 
against  two  pipe  companies  whose  trust  and  combination 
had  been  invalidated  in  Addyston  Pipe  &  Steel  Co.  v. 
United  States,  175  U.  S.  211  (1899).  Claiming  injury 
"  'in  its  business  or  property,'  "  203  U.  S.,  at  395,  the  city 
sought  damages  in  its  capacity  as  a  purchaser  of  water 
pipes  for  the  municipal  water  system.  In  ui)holding  the 
right  of  the  city  to  bring  that  action,  the  Court  stated: 

"It  was  injured  in  its  property,  at  least,  if  not  in  its 
business  of  furnishing  water,  by  being  led  to  pay 
more  than  the  worth  of  the  pipe.  A  person  whose 
property  is  diminished  by  a  payment  of  money 
wrongfully  induced  is  injured  in  his  property."  Id., 
at  396. 

See  also  Georgia  v.  Evans,  316  U.  S.  159  (1942). 

The  determinant,  then,  is  whether  "property  is  dimin- 
ished by  a  payment  of  money  wrongfully  induced." 
But  what  was  the  nature  of  the  injury  to  property  for 
which  recovery  was  permitted  in  Chattanooga?  Clearly 
it  was  nothing  more  than  the  added  expense  incurred  by 
the  city's  treasury  as  the  result  of  the  antitrust  violation. 


780 

274  OCTOBER  TERM,  1971 

Brennan,  J.,  dissenting  405  U.  S. 

While  it  was  incurred  in  the  course  of  a  business  trans- 
action, the  harm  was  to  the  economic  wealth  of  the 
city's  population  as  a  whole,  for  any  savings  in  public 
expenditures  that  ultimately  accrued  were  for  their 
benefit. 

This  is  the  same  sort  of  interest  sought  to  be  pro- 
tected here.  Hawaii's  economy,  to  which  tourism  and 
the  tourist  trade  are  important,  would  be  particularly  vul- 
nerable to  injury  from  a  price  conspiracy  involving  petro- 
leum products.  In  seeking  to  preserve  the  economic 
opportunities  of  its  people,  and  the  tax  revenues  gener- 
ated thereby,  Hawaii  is  asserting  an  interest  not  signifi- 
cantly different  in  concept  from  that  involved  in  Chat- 
tanooga. Whether  the  injury  sought  to  be  remedied 
consists  of  additional  payments  from  the  public  purse, 
as  in  that  case,  or  the  failure  to  generate  additional 
wealth,  as  here,  the  result  in  either  instance. is  the  same — 
the  government  and  its  population,  as  entities,  have  suf- 
fered harm  to  their  economic  well-being.  If  that  harm 
is  characterized  "business  or  property"  in  one  case,  then 
we  stretch  no  traditional  property  concepts  in  applying 
the  same  label  in  the  other.* 


*The  Court  seems  to  concede  as  much  in  saying  that  an  "injurj' 
to  the  State  in  its  proprietary  capacity  .  .  .  affects  the  citizens  in 
much  the  same  way  as  an  injury  of  the  sort  claimed  by  Hawaii 
here."  Ante,  at  262  n.  14.  Yet  because  the  assessment  of  damages 
might  prove  more  difficult  in  a  parens  patriae  than  a  proprietary  ac- 
tion, the  Court  concludes  that  "the  two  kinds  of  injuries  are  [not] 
identical  in  nature."  Id.,  at  263  n.  14.  The  Court  plainly  confuses 
two  separate  issues.  The  injury  to  Hawaii's  general  economy  may 
present  problems  of  proof  not  raised  in  its  proprietary  action,  but  a 
mere  difficulty  in  the  assessment  of  damages  cannot  change  the 
nature  of  the  damage  claimed.  In  short,  I  think  that  Hawaii  has 
alleged  an  injury  to  its  "business  or  property,"  and,  on  the  entirely 
separate  question  of  proving  damages  agree  with  my  Brother 
Douglas  that  the  injury  can  be  quantified,  or  at  least  approximated. 
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This  conclusion  is  not  undercut  by  15  U.  S.  C.  §  15a, 
which  hmits  recovery  by  the  United  States  for  injury 
to  its  "business  or  property"  caused  by  a  violation  of 
the  antitrust  laws  to  "actual  damages  suffered"  "solely 
as  a  buyer  of  goods."  S.  Rep.  No.  619,  84th  Cong.,  1st 
Sess..  3  (1955).  Nothing  in  the  Act  similarly  restricts 
a  State,  suing  as  parens  patriae.  As  the  legislative  his- 
tory of  §  15a  shows,  the  major  emphasis  during  passage 
of  the  Sherman  Act  was  on  the  methods  of  its  enforce- 
ment. "[I]t  was  believed  that  the  most  effective 
method,  in  addition  to  the  imposition  of  penalties  by  the 
United  States,  was  to  provide  for  private  treble-damage 
suits.  It  was  originally  hoped  that  this  would  encourage 
private  litigants  to  bear  a  considerable  amount  of  the 
burden  and  expense  of  enforcement  and  thus  save  the 
Government  time  and  money."  Id.,  at  2.  Thus  pri- 
vate litigants,  encouraged  by  the  hope  of  triple  recov- 
ery, were  seen  as  a  major  instrument  of  antitrust  en- 
forcement, supplemented  by  criminal  prosecutions  and 
civil  forfeiture  actions  brought  by  the  Federal  Govern- 
ment. These  remedies  did  not,  however,  adequately 
protect  the  Government  as  the  volume  of  its  procure- 
ment grew  and  collusion  among  its  suppliers  became 
increasingly  evident.  This  was  the  mischief  Congress 
enacted  §  15a  to  curb: 

"The  American  taxpayer  is  entitled  to  full  value 
for  his  tax  dollar.  He  should  be  protected  against 
its  going  into  the  pockets  of  wrongdoers  in  the 
form  of  excessive  prices  and  profits  gained  through 
violation  of  the  antitrust  laws.  If  he  were  spend- 
ing the  money  himself,  he  could  sue  for  triple  dam- 
ages. Surely,  he  is  entitled  to  protection  from 
actual  loss  where  the  Government  spends  it  for 
him.  By  permitting  the  United  States  Government 
to    recover   the    provable   damages   resulting   from 
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unlawful  practices  engaged  in  by  those  with  whom 
it  does  business,  [§  15a]  would  afford  those  safe- 
guards necessary  to  the  Public  Treasury  and  at 
the  same  time  severely  deter  those  who  would  con- 
spire in  their  dealings  with  Federal  departments." 
H.  R.  Rep.  No.  422,  84th  Cong.,  1st  Sess.,  4-5  ( 1955). 

At  the  same  time,  however.  Congress  felt  that  "unlike 
the  situation  with  respect  to  private  persons,  there  is 
no  need  to  furnish  the  Government  any  special  incen- 
tive to  enforce  the  antitrust  laws,  a  heavy  responsibility 
with  which  it  is  already  charged,"  and  tlierefore  Con- 
gress granted  ''to  the  Government  the  right  to  recover 
only  actual,  as  distinguished  from  treble,  damages." 
Id.,  at  4.  In  addition,  Congress  felt  that  the  United 
States  was  "amply  equipped  with  the  criminal  and  civil 
process  with  which  to  enforce  the  antitrust  laws.  The 
proposed  legislation,  quite  properly,  treats  the  United 
States  solely  as  a  buyer  of  goods  and  permits  the  recov- 
ery of  the  actual  damages  suffered."  S.  Rep.  No.  619, 
supra,  at  3. 

Thus  §  15a  served  a  narrower  purpose  than  the  treble- 
damages  provisions  of  the  Sherman  and  Clayton  Acts. 
The  United  States  was  "amply  equipped"  with  "crim- 
inal and  civil  process"  for  general  enforcement,  and 
needed  a  damage  remedy  solely  to  protect  itself  "as  a 
buyer  of  goods."  On  the  other  hand  private  litigants, 
including  the  States,  lacked  the  Government's  "crimi- 
nal and  civil  process."  Yet  they  were  viewed  as  primary 
enforcers  of  antitrust  policy  and  were  armed  with  the 
weapon  of  triple  recovery  as  a  means  of  stimulating 
their  efforts.  It  is  plain  from  the  history  of  §  15a  that 
Congress  did  not  intend  the  States  to  be  denied  the 
treble-damages  remedy  Hawaii  pursues  here. 

Finally,  this  result  does  not  necessarily  lead  to  double 
recovery.  Since  Hawaii  is  by  definition  asserting  claims 
"independent  of  and  behind  the  titles  of  its  citizens," 
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Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230,  237 
(1907),  there  may  be  excluded  from  its  recovery  any 
monetary  damages  that  might  be  claimed  by  its  citi- 
zens individually  or  as  part  of  a  properly  constituted 
class.  That  problem,  like  uncertainty  of  damages,  is 
better  answered  after  trial  than  on  the  pleadings. 

In  sum,  I  think  that  since  no  one  questions  that 
Hawaii  can  maintain  a  treble-damages  action  in  its  pro- 
prietary capacity,  for  analogous  reasons,  Hawaii  may  also 
maintain  the  action  pleaded  in  count  two  as  parens 
patriae. 
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V  '"''*m    Sjcates  where  state  seeks  to  halt  injury 
The  STATE  OF  CALIFORNIA,  on  liljalf,     to  a  quasi-sovereign  state  interest,  but 


of  itself  and  all  others  similarly  situ:^ 
ated,  and  as  parens  patriae,  Plaintiff- 
Appellee, 
/ 

V. 

FRITO-LAY,  INC.,  et  al.,  Defendants- 
Appellants. 

No.  72-1269. 

United  States  Court  of  Appeals, 
Ninth  Circuit. 

Feb.  7,  1973. 

Certiorari  Denied  May  21,  1973. 

See  93  S.Ct.  2291. 

State  brought  suit  seeking  treble 
damages  under  the  Clayton  Act.  The 
United  States  District  Court  for  the 
Central  District  of  California,  Manuel 
L.  Real,  J.,  333  F.Supp.  977,  denied  mo- 
tion to  dismiss  the  State's  second  cause 
of  action  whereby  it  sought  to  recover  as 
parens  patriae  on  behalf  of  its  citizen- 
consumers,  and  interlocutory  appeal  was 
taken.  The  Court  of  Appeals,  Merrill, 
Circuit  Judge,  held  that  the  State,  as 
parens  patriae,  could  not  sue  and  recover 
treble  damages  on  behalf  of  its  citizen- 
consumers  for  injuries  suffered  by  them. 

Reversed  and  remanded  with  direc- 
tions. 


1.  Guardian  and  Ward  "S=>1 
Mental  Health  ©=101 

In  the  United  States,  the  royal  pre- 
rogative of  the  king  as  general  guardian 
of  all  infants,  idiots  and  lunatics  has 
passed  to  the  states,  but  its  need  has 
been  met  by  provisions  for  court-admin- 
istered guardianships.  West's  Ann.Cal. 
Code  Civ.Proc.  §  372;  Fed.Rules  Civ. 
Proc.  rule  17(c),  28  U.S.C.A. 

2.  States  €=192 

State,  in  seeking  to  recover  treble 
damages  under  the  Clayton  Act  on  be- 
half of  its  citizens  against  manufac- 
turers of  "snack  foods"  on  theory  of 
practical  inability  of  an  injured  citizen 
to  bring  an  individual  suit,  was  seeking 
to  act  not  as  "parens  patriae,"  as  such 
term  has  been  recognized  in  the  United 


as  guardian  ad  litem  for  the  disabled 
members  of  the  class  it  purported  to 
represent.    Clayton  Act,  §  4,  15  U.S.C.A. 

§  15. 

See  publication  Words  and  Phrases 
for  other  judicial  constructions  and 
definitions. 

3.  Monopolies  <©=28(1.6) 

State,  as  parens  patriae,  could  not 
sue  and  recover  treble  damages  under 
the  Clayton  Act  in  a  representative  ca- 
pacity on  the  behalf  of  its  citizen- 
consumers  for  the  injuries  suffered  by 
them,  free  of  the  safeguard  surrounding 
guardianships  and  class  actions,  though 
State  was  looking  to  its  own  ultimate 
acquisition  of  the  recoveries  obtained 
under  statutes  providing  that  intangible 
property  held  by  the  State  and  unclaimed 
by  the  owner  for  more  than  seven  years 
escheats  to  the  State.  Sherman  Anti- 
Trust  Act,  §  1,  15  U.S.C.A.  §  1;  Clayton 
Act,  §  4,  15  U.S.C.A.  §  15;  Fed.Rules 
Civ.Proc.  rule  23,  28  U.S.C.A.;  West's 
Ann.Cal. Code  Civ.Proc.  §  1500  et  seq. 


Francis  R.  Kirkham  (argued),  William 

E.  Mussman,  Terrence  A.  Callan,  of 
Pillsbury,  Madison  &  Sutro,  San  Fran- 
cisco, Cal.,  Julian  von  Kalinowski,  Irwin 

F.  Woodland,  Don  J.  Belcher,  J.  Edd 
Stepp,  Jr.,  of  Gibson,  Dunn  &  Crutcher, 
Reed  Stout,  William  A.  Plourde,  of  Law- 
ler,  Felix  &  Hall,  Laughlin-  E.  Waters, 
Richard  Mainland,  of  Nossaman,  Waters, 
Scott,  Krueger  &  Riordan,  Thomas  R. 
Sheridan,  Edward  E.  Medvene,  Patrick 
Horgan,  of  Simon,  Sheridan,  Murphy, 
Thornton  &  Medvene,  Los  Angeles,  Cal., 
William  H.  Orrick,  Jr.,  William  L.  Riley, 
of  Orrick,  Herrington,  Rowley  &  Sut- 
cliffe,  San  Francisco,  Cal.,  William  I. 
Cohen,  Palo  Alto,  Cal.,  James  F.  Mat- 
thews, of  Malovos,  Mager  &  Chasuk,  San 
Jose,  Cal.,  for  defendants-appellants. 

Herbert  Davis,  Deputy  Atty.  Gen. 
(argued),  Elwood  Lui,  Deputy  Atty. 
Gen.,  Evelle  J.  Younger,  Atty.  Gen.,  Los 
Angeles,  Cal.,  for  plaintiff-appellee. 
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('ill-  nv4T»  F 

Before  MERRILL  and  TRASK,  Cir- 
cuit Judges,  and  FREY,  District  Judge.* 

MERRILL,  Circuit  Judge: 

Thi.s  interlocutory  appeal,  allowed  un- 
der 28  U.S.C.  §  1292(b),  is  taken  from 
an  order  of  the  District  Court,  333  F. 
Supp.  977,  denying  appellants'  motion  to 
dismiss  the  second  cause  of  action  stated 
by  California  in  its  complaint  to  recover 
treble  damages  under  §  4  of  the  Clayton 
Act,  15  U.S.C.  §  15.1  The  suit  was 
brought  against  twelve  manufacturers 
of  "snack  foods,"  charging  a  conspiracy 
to  fix  and  maintain  prices  in  violation 
of  the  Sherman  Act,  15  U.S.C.  §  1. 

The  state's  second  cause  of  action 
reads  as  follows : 

"The  State  of  California,  as  sover- 
eign, agent  and  protector  of  all  its 
citizens,  sues  parens  patriae  as  repre- 
sentative of  its  citizens  who  are  natu- 
ral persons  and  who  have  not  sued  in 
their  own  right.  This  action  is 
brought  for  treble  the  amount  of  dam- 
ages suffered  by  its  citizens  due  to 
the  defendants'  violations  of  the  anti- 
trust laws  of  the  United  States.  It 
is  impractical  or  impossible  for  the 
citizens  represented  herein  to  bring 
individual  suits  to  recover  damages 
and  the  duty  to  protect  their  interests 
and  to  enforce  the  policy  of  the  anti- 
trust laws  rests  with  their  sovereign, 
the  State  of  California." 

Thus  this  appeal  presents  the  question 
whether  a  state,  as  parens  patriae,  may 
sue  and  recover  treble  damages  on  behalf 

*  Honorable  William  C.  Frey,  United  States 
Di-strict  Judge  for  the  Distriet  of  Arizona, 
sitting  by  designation. 

I .    Seetion  4  of  the  Clayton  Act   reads : 

"Any  person  who  shall  be  injured  in 
his  business  or  property  by  reason  of 
anything  forbidden  iu  the  antitrust  laws 
may  sue  therefor  in  any  district  court 
of  the  United  States  in  the  district  in 
which  the  defendant  resides  or  is  found 
or  has  an  agent,  without  respect  to 
the  amount  in  controversy,  and  shall 
recover  threefold  the  damages  by  him 
sustained,  and  the  cost  of  suit,  including 
a  reasonable  attorney's  fee." 
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of  its  citizen-consumers  for  the  injuries 

suffered  by  them. 

This  is  quite  a  different  question  from 
that  presented  in  Hawaii  v.  Standard  Oil 
Company  of  California,  405  U.S.  251,  92 
S.Ct.  885,  31  L.Ed.2d  184  (1972).  There, 
Hawaii  sought  treble-damage  recovery 
for  injury  to  a  quasi-sovereign  interest 
of  the  state  itself — in  essence,  an  injury 
to  the  general  economy  of  the  state.  It 
was  held  that  this  was  not  injury  to 
business  or  property  of  the  state  under 
§  4  of  the  Clayton  Act.  405  U.S.  at  264, 
92  S.Ct.  885. 

Here,  it  is  for  injury  to  business  or 
property  of  the  state's  citizens  that  re- 
covery is  sought.  The  question  pre- 
sented is  the  authority  of  the  state  to 
sue  in  a  representative  capacity  as  pa- 
rens patriae  to  recover  for  that  injury.^ 

Judicial  recognition  of  such  authority 
would  be  a  substantial  departure  from 
the  scope  of  parens  patriae  authority  as 
it  has  been  recognized  in  this  country  to 
date.  Where  it  has  hitherto  been  recog- 
nized, it  has  been  to  halt  injury  to  a 
quasi-sovereign  state  interest.  Hawaii 
v.  Standard  Oil  Company  of  California, 
supra,  405  U.S.  at  257-259,  92  S.Ct.  885. 
This  interest  has  been  defined  as  "an 
interest  apart  from  that  of  particular 
individuals  who  may  be  affected."  Geor- 
gia v.  Pennsylvania  Railroad,  324  U.S. 
439,  451,  65  S.Ct.  716,  722,  89  L.Ed.  1051 
(1945). 

Parens  patriae  has  received  no  judicial 
recognition  in  this  country  as  a  basis  for 
recovery  of  money  damages  for  injuries 
suffered  by  individuals.^     In  a  series  of 

2.  This  proposition  has  been  considered  and 
rejected  in  at  lea.st  three  District  Court 
opinions  :  by  Judge  Pence,  in  Hawaii  v. 
Standard  Oil  Company  of  California,  301 
F.Supp.  i)S2,  9SG  (D.Haw.l969)  ;  by 
Judge  Lord,  in  Philadelphia  Housing  Au- 
thority V.  American  Radiator  and  S.  Fan. 
Corp.,  309  F.Supp.  l(>r>7,  1001  (E.D.Pa. 
19G9)  ;  and  by  Judge  Ueal,  in  In  re 
Motor  Veliicle  Air  Pollution  Control 
Equipment.  52  F.R.D.  39S  (C.D.Cal. 
1970). 

3.  But  see  Note,  Wrongs  Without  Remedy  : 
The  Concept  of  Parens  Patriae  Suits  for 
Treble     Damages     Under     the     Antitrust 
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cases  the  Supreme  Court  has  rejected 
parens  patriae  as  a  basis  for  invoking 
the  court's  original  jurisdiction  where 
individuals  were  the  real  parties  in  in- 
terest.* 

As  authority  for  extending  the  con- 
cept of  parens  patriae  into  this  area  the 
state  relies  on  the  historic  "royal  pre- 
rogative" of  a  king  "as  general  guardian 
of  all  infants,  idiots  and  lunatics."  ^ 
It  asserts  that  the  practical  inability  of 
an  injured  citizen  to  bring  an  individual 
suit  in  his  own  behalf  creates  a  com- 
parable disability  and  warrants  the  es- 
tablishment of  a  state  prerogative  to  act 
for  his  protection. 

[1]     It   is   true    that    in    the    United 
States  this  royal  prerogative  function  of 
the  king  has  passed  to  the  states.^    How- 
Laws.     43      S.Cal.L.Kev.     HTO,      584-93 
(1970)  ;     Note,    Dam.'ige    Distribution    in 
Class  Actions:    The  Cy  Pros  Remedy,  39 
U.Chi.L.Rev.  448,  453-56  (1972)    [herein- 
after eited   as  Damage  Distribution]. 

4.  New  Ilampsliire  v.  Louisiana,  108  U.S. 
76,  2  S.Ct.  176,  27  L.Ed.  656  (1883)  : 
Oklahoma  v.  Atchison,  Topeka  and  Santa 
Fe  Railway,  220  U.S.  277,  31  S.Ct.  434, 
55  L.Ed.  465  (1911)  ;  Pennsylvania  v. 
West  Virginia,  2(52  U.S.  .5.".3,  43  S.Ct. 
658,  67  L.Ed.  1117  (1923)  :  North  Da- 
kota V.  Minnesota,  263  U.S.  365,  44  S.Ct. 
138,  68  L.Ed.  342  (1923)  ;  Oklahoma  v. 
Cook,  304  U.S.  387,  58  S.Ct.  9.54.  82 
L.Ed.  1416  (19.38).  The  rationale  of 
these  decisions  is  that  "[A]n  action 
brought  by  one  State  against  another 
violates  the  Eleventh  Amendment  if  the 
plaintiff  State  is  actually  suing  to  recover 
for  injuries  to  designated  individuals." 
Hawaii  v.  Standard  Oil  Company  of  Cali- 
fornia, 405  I'.S.  at  2.58  n.  12,  92  S.Ct. 
at  889. 

5.  Blackstone  Commentary  47^8  (12tli  Ed. 
E.  Christian  Ed.  1794). 

6.  Hawaii  v.  Standard  Oil  Company  of 
California,    405    U.S.    at    257,    92    S.Ct. 

885. 

7.  See,  e.  g.,  Cal.Civil  Pro.Code  §  372  (West 
1954).  The  same  provisions  exist  in  the 
federal  courts.     Fed.R.Civ.P.  17(c). 

8.  "Rule  23  of  the   Federal  Rules  of  Civil 

Procedure  provides  for  class  actions 
which  may  enhance  the  efficacy  of 
private  actions  by  permitting  citizens 
to    combine    their    limited    resources    to 


ever,  its  need  has  been  met  by  provi- 
sions for  court-administered  guardian- 
ships.' Efforts  to  provide  for  the  dis- 
ability which  the  state  asserts  to  exist 
have  found  expression  in  provisions  for 
class  actions.* 

[2]  It  would  thus  appear  that  the 
state  is  seeking  to  act  here  not  as  parens 
patriae  in  the  sense  in  which  that  term 
is  recognized  in  this  country,  but  as 
guardian  ad  litem  for  the  disabled  mem- 
bers of  the  class  it  purports  to  repre- 
sent.3 

The  state  is  looking  beyond  recovery 
for  injuries  to  its  citizens  to  its  own 
ultimate  acquisition  of  the  recoveries  ob- 
tained.'" That  acquisition,  it  asserts, 
will  serve  a  valid  public  purpose  by  pro- 
viding the  injured  citizens  with  the  clos- 

acliieve  a   more  powerful   litigation   pos- 
ture.     *      *      *      The   fact    that    a    suc- 
cessful   antitrust    suit    for    damages    re- 
covers  not   oidy   the  costs  of  the   litiga- 
tion,   but    also    attorney's    fees,    should 
Iiroviile    no   scarcity   of  members   of  the 
Par     to    aid     i)rosi)»>ctive     plaintiffs     in 
bringing  tiiese  suits."     Hawaii  v.  Stand- 
ard Oil  Company  of  California,  405  U.S. 
at  266,  92  S.Ct.  at  893. 
For   a    criticism    of   the   efficacy   of   the 
cla.ss    action    procedures    in    private    anti- 
trust   litigation,    sec    Il.mdler,    The    Shift 
from    Substantive    to    I'rfxedural    Innova- 
tions   in    Antitrust    Suits — Tlie    Twenty- 
Tiiird      Annual      Antitrust      Review,      71 
Colum.L.Rev.  1,  9-10  (1971). 

9.  This  form  of  parens  patriae  action  lias 
also  been  labeled  a  "Class  Action  Sup- 
plement" by  one  commentator.  Note, 
State  Protection  of  its  Ecoitomy  and  En- 
vironment :  Parens  Patriae  Suits  for 
Damages,  6  Colum..T.L.  &  Soc.Prob.  411, 
42.3-32  (1970)  [hereinafter  cited  as  State 
Protection].  Tliis  characterization  seems 
to  be  a  more  accurate  description  of  the 
form  of  action  presented  by  California 
than  "parens  patriae."  No  matter  how  it 
is  labeled,  a  basic  problem  still  e.xists. 
The  class  action  safeguards  of  Fed. R. Civ. 
P.  23  are  absent,     ^ec  note  11  infra. 

10.  The  California  Unclaimed  Property  Act, 
Cal.Civil  Pro.Code  §  1.500  et  seq.  (West 
1972),  provides  that  intangible  property 
held  by  the  state  and  unclaimed  by  the 
owner  for  more  than  .seven  years  escheats 
to  the  state. 
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est  equivalent  of  the  recovery  which,  in- 
dividually, is  beyond  their  reach. 

[3]  This  may  be  a  worthy  state  aim, 
but  in  our  judgment  it  is  not  the  type 
of  state  action  taken  to  afford  the  sort 
of  benefit  that  the  common-law  concept 
of  parens  patriae  contemplates.  The 
means  for  conferring  such  benefit,  based 
as  they  are  on  management  and  acqui- 
sition of  the  property  of  others,  free 
from  the  safeguards  which  legislation 
and  rule  have  thrown  up  around  both 
guardianships  and  class  actions,  consti- 
tute state  action  of  a  sort  that  does  not 
fit  the  common-law  concept.  We  would, 
in  effect,  be  restoring  to  the  substance 
of  the  common  law  rules  of  law  in  an 
area  which  has  been  pre-empted  by  legis- 
lation because  of  the  need  for  careful 
control.  '1 

The  state  most  persuasively  argues 
that  it  is  essential  that  this  sort  of  pro- 


ceeding be  made  available  if  antitrust 
violations  of  the  sort  here  alleged  are  to 
be  rendered  unprofitable  and  deterred. 
It  would  indeed  appear  that  the  state  is 
on  the  track  of  a  suitable  answer  (per- 
haps the  most  suitable  yet  proposed)  to 
problems  bearing  on  antitrust  deterrence 
and  the  class  action  as  a  means  of  con- 
sumer protection.  We  disclaim  any  in- 
tent to  discourage  the  state  in  its  search 
for  a  solution. 

However,  if  the  state  is  to  be  empow- 
ered to  act  in  the  fashion  here  sought 
we  feel  that  authority  must  come  not 
through  judicial  improvisation  but  by 
legislation  and  rule  making,  where  care- 
ful consideration  can  be  given  to  the  con- 
ditions and  procedures  that  will  suffice 
to  meet  the  many  problems  posed  by 
one's  assertion  of  power  to  deal  with 
another's  property  and  to  commit  him 
to  actions  taken  in  his  behalf. 


II.  A  number  of  theories  linve  been  ail- 
vanced  concerning  ways  to  i)rovi(le  indi- 
vidual citizen.s  with  equivalenoy  recovery. 
For  a  discussion  of  the  more  prominent 
theories  see  State  Protection,  supra,  note 
9,  at  424-29 ;  Damage  Distribution,  su- 
pra, note  3,  at  4.'i3. 

To  a  greater  or  lesser  degree  these 
theories  attempt  to  utilize  class  action 
principles  without  the  class  action  safe- 
guards so  carefully  worked  out  by  the 
drafters. 

"The  first  [policy]  argument  offered 
as  support  for  the  extension  of  parens 
patriae  capacity  to  treble  damage  claims 
based  on  injury  to  individual  consumers, 
wliich  concerns  tlie  inadequacy  of  the 
class  action  device  provided  by  Rule 
23  is  as  follows  :  Where  the  nature  of 
antitrust  litigation  precludes  sejmrate 
damage  suits  by  individual  consumers, 
and  the  careful  framework  of  Rule  23 
makes  a  class  action  untenable,  there 
may  be  no  practical  remedy  for  an  anti- 
trust violation.  An  action  by  the  State, 
as  parens  patri.ae,  wouhl  (so  the  argu- 
ment goes)  be  a  logical  substitute  in 
such  cases.  This  position,  however,  ig- 
nores the  difficult  [iroblems  which  the 
Supreme  Court  and  the  Advisory  Com- 
mittee attempted  to  resolve  when  they 
revised  Rule  23  in  19GG.  The  joining 
of  the  claims  of  numerous,  dispersed 
claimants  in  a  single  judicial  action  is 
inherently  complicated  and  requires 
safeguards  if  injustice  is  to  be  avoided. 

474  F.2d — 491/2 


In  essence,  the  class  action  jirocedure 
permits  numerous  absent  |)arties  to  be 
represented,  but  it  does  so  by  tying 
their  fate  to  that  of  the  representative 
plaintiff  and  by  recpiiring  that  both 
rciiresentative  and  cl.iss  members  stand 
or  fall  togetlier.  *  *  *  to  ensure  the 
fairness  of  the  use  of  this  device,  the 
Rule  mandates  *  *  *  that  the  court 
find  that  all  of  the  members  of  the 
alleged  class  are  in  similar  legal  posi- 
tions. Indeed,  if  the  purported  repre- 
sentatives were  to  have  interests  which 
might  conflict  with  those  of  absent  par- 
ties, the  entire  procedure  would  be  open 
to  constitutional  attack.  The  proposed 
parens  patriae  d(>vice  would  disregard 
all  of  Rule  23's  safeguards  without 
providing  new  guidelines  as  to  when 
such  wholesale  determination  of  claims 
may  be  approi)riate  or  even  within  the 
bounds  of  due  ]>rocess.  Furthermore, 
since  a  ])arens  patriae  suit  for  the  bene- 
fit of  consumers  would  not  necessarily 
preclude  a  class  action  on  behalf  of  the 
same  individuals,  defendants  could  well 
be  faced  with  two  massive  actions  based 
on  identical  claims.  Tliis  would  *  * 
frustrate  not  only  the  careful  balancing 
of  policy  factors,  but  also  the  goal  of 
judicial  economy  wliich  the  draftsmen 
of  Rule  23  sought  to  achieve."  Malina 
&  Blechman,  Parens  Patriae  Suits  for 
Treble  Damages  Under  tlie  Antitrust 
Laws,  G5  .Xw.L.Rev.  193,  215-17 
(1970). 
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We  conclude  that  the  authority  of  the 
state  to  act  here  as  representative  of  its 
citizens  cannot  be  founded  on  its  com- 
mon-law capacity  as  parens  patriae. 

Reversed  and  remanded  with  direc- 
tions that  the  state's  cause  of  action  No. 
2  be  dismissed. 
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ON  MOTION  FOR  LEAVE  TO  FILE  AMENDED  BILL  OF  COMPLAINT. 
No.  11,  original.    Argued  January  2,  1945. — Decided  March  26,  1945. 

1.  Leave  is  granted  the  State  of  Georgia  to  file  in  this  Court  against 
twenty  railroads  a  bill  of  complaint  in  which  the  State,  suing  as 
parens  patriae  and  in  its  proprietary  capacity,  and  seeking  injunctive 
relief,  charges  that  the  defendants  have  conspired  to  fix  freight  rates 
which  discriminate  against  the  State  and  that  the  northern  roads  use 
coercion  on  the  southern  roads  in  the  fixing  of  joint  through  rates. 
Const.,  Art.  Ill,  §  2 ;  28  U.  S.  C.  §  341 ;  Clayton  Act,  §  16.  Pp.  443, 
452. 

2.  The  bill  states  a  justiciable  controversy.  Massachusetts  v.  Mellon, 
262  U.  S.  447,  and  Florida  v.  Mellon,  273  U.  S.  12,  distinguished. 
P.  445. 
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3.  That  the  United  States  may  bring  criminal  prosecutions  or  guitg 
for  injunctions  under  the  antitrust  laws  does  not  preclude  the  State 
from  maintaining  the  suit.     P.  447. 

4.  In  determining  whether  a  State  may  invoke  the  original  jurisdiction 
of  this  Court  in  a  dispute  which  is  justiciable,  the  interests  of  the 
State  are  not  confined  to  those  which  are  proprietary,  but  embrace 
also  the  so-called  quasi-sovereign  interests.    P.  447. 

5.  The  State  may  maintain  the  suit  as  parens  patriae  acting  on  behalf 
of  its  citizens,  and  the  injury  to  the  State  in  its  proprietary  capacity 
may  be  treated  as  makeweight.     P.  450. 

6.  A  State  is  a  "person"  entitled  to  sue  for  injunctive  relief  under 
§  16  of  the  Clayton  Act.    P.  452. 

7.  The  State  is  not  entitled  to  recover  damages,  even  if  the  conspiracy 
be  proved.  Keogh  v.  Chicago  A  N.  W.  R.  Co.,  2G0  U.  S.  156. 
P.  453. 

8.  The  injunctive  relief  sought  by  the  State  against  the  alleged  rate- 
fixing  combination  and  conspiracy  among  the  defendant  carriers  is 
not  a  matter  over  which  the  Interstate  Commerce  Commission  has 
jurisdiction,  and  the  relief  sought  is  therefore  not  such  as  is  avail- 
able under  §  16  of  the  Clayton  Act  only  in  a  suit  brought  by  the 
United  States.    P.  454. 

9.  Rate-fixing  combinations  are  not  immune  from  the  operation  of  the 
antitrust  laws.     P.  456. 

10.  There  is  no  warrant  in  the  Interstate  Commerce  Act  and  the 
Sherman  Act  for  saying  that  the  authority  to  fix  joint  through  rates 
clothes  with  legality  a  conspiracy  to  discriminate  against  a  State  or 
a  region,  to  use  coercion  in  the  fixing  of  rates,  or  to  put  in  the  hands 
of  a  combination  of  carriers  a  veto  power  over  rates  proposed  by  a 
single  carrier.    P.  458. 

11.  The  provision  of  §  16  of  the  Clayton  Act,  authorizing  relief  by 
injunction  "when  and  under  the  same  conditions  and  principles  as 
injunctive  relief  against  threatened  conduct  that  will  cause  loss  or 
damage  is  granted  by  courts  of  equity,"  is  here  sufficiently  satisfied 
to  justify  filing  of  the  bill  of  complaint.    P.  460. 

12.  That  the  rates  which  have  been  fixed  by  the  alleged  combination 
may  or  may  not  be  held  unlawful  by  the  Interstate  Commerce  Com- 
mission is  immaterial  to  the  issue  here  presented.    P.  460. 

13.  A  combination  to  fix  reasonable  and  non-discriminatory  rates  may 
nevertheless  be  illegal.    P.  460. 

14.  Damage  must  be  presumed  to  flow  from  a  conspiracy  to  manipulate 
rates  within  that  zone  of  reasonableness   (between  maxima  and 
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minima)  within  which  a  carrier  is  ordinarily  free  to  adjust  its  charges 
for  itself.    P.  461. 

15.  Construed  as  charging  a  conspiracy  among  the  defendants  to  use 
coercion  in  the  fixing  of  rates  and  to  discriminate  against  Georgia 
in  the  rates  which  are  fixed,  the  bill  states  a  cause  of  action  under 
the  antitrust  laws.    P.  462. 

16.  The  bill  is  here  construed  with  that  liberality  accorded  the  com- 
plaint of  a  sovereign  State  as  presenting  a  substantial  question  with 
sufficient  clarity  and  specificity  as  to  require  a  joinder  of  issues. 
P.  463. 

17.  A  State  may  not  invoke  the  original  jurisdiction  of  this  Court  in 
a  suit  against  one  of  its  citizens.    P.  463. 

18.  Since  the  two  defendant  corporations  which  claim  to  be  citizens 
of  Georgia  are  not  indispensable  parties  to  the  suit,  it  is  unnecessary 
at  this  stage  of  the  proceedings  to  determine  whether  they  are  citizens 
of  Georgia  within  the  meaning  of  Art.  Ill,  §  2  of  the  Constitution. 
The  citizenship  of  the  two  defendants  in  question  may  be  challenged 
by  a  motion  to  strike;  and,  if  they  are  stricken,  this  Court  would 
not  lose  original  jurisdiction  over  the  controversy  between  Georgia 
and  the  other  defendants.    P.  463. 

19.  It  does  not  necessarily  follow  from  the  grant  of  leave  to  file  the 
bill  of  complaint  that  this  Court  must  exercise  its  original  jurisdic- 
tion.   P.  464. 

20.  Clause  2  of  §  2  of  Article  III  of  the  Constitution,  which  confers 
on  this  Court  jurisdiction  of  those  cases  inter  alia  "in  which  a  State 
shall  be  Party,"  does  not  grant  exclusive  jurisdiction  to  this  Court 
in  the  classes  of  cases  enumerated,  and  the  exercise  of  the  jurisdic- 
tion is  not  mandatory  in  every  case.    P.  464. 

21.  This  Court  can  not  take  judicial  notice  of  the  district  or  districts 
wherein  all  of  the  defendant  railroads  are  "found"  or  "transact 
business,"  within  the  meaning  of  the  venue  provision  of  §  12  of  the 
Clayton  Act.    P.  466. 

22.  No  showing  having  been  made  here  that  all  of  the  defendants  can 
be  "found"  in  some  convenient  forum,  it  can  not  be  said  that 
Georgia  has  a  proper  and  adequate  remedy  apart  from  the  original 
jurisdiction  of  this  Court.  Once  a  State  makes  out  a  case  within 
the  original  jurisdiction  of  this  Court,  its  right  to  come  here  is  estab- 
lished; the  Constitution  does  not  require  that  the  State  go  further 
and  show  that  no  other  forum  is  available  to  it.    P.  466. 

23.  Apart  from  specific  exceptions  created  by  Congress,  the  jurisdic- 
tion of  the  federal  district  courts  is  territorial.    P.  467. 
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24.  The  provision  of  §  5  of  the  Sherman  Act  empowering  the  court 
before  whom  proceedings  imder  §  4  are  pending  to  bring  in  parties 
who  reside  outside  the  district  is  limited,  as  is  §  4,  to  suits  brought 
by  the  United  States.    P.  467. 

25.  In  the  exercise  of  its  discretion  this  Court  does  not  remit  Georgia 
to  the  federal  district  courts  for  relief  but  grants  leave  to  file  the 
amended  bill  of  complaint.    P.  468. 

Motion  granted. 

On  motion  by  the  State  of  Georgia  for  leave  to  file  an 
amended  bill  of  complaint  against  twenty  railroads. 

Mr.  Ellis  Amall,  Governor  of  Georgia,  with  whom 
Messrs.  T.  Grady  Head,  Attorney  General,  Marshall  L. 
Allison  and  Claude  Shaw,  Assistant  Attorneys  General, 
and  Edgar  Watkins,  Deputy  Assistant  Attorney  General, 
were  on  the  brief,  for  complainant. 

Mr.  John  Dickinson,  with  whom  Messrs.  Anthony  P. 
Donadio,  K.  L.  Richmond,  W.  T.  Pierson,  Thomas  P. 
Healy,  D.  Lynch  Younger,  E.  Randolph  IVilliams  and 
Carleton  S.  Hadley  were  on  the  brief,  for  the  Pennsylvania 
Railroad  Co.  et  al. ;  Mr.  George  S.  Leisure,  with  whom 
Messrs.  Ralstone  R.  Irvine,  Robert  W.  Purcell,  James  V. 
Hayes  and  Theodore  S.  Hope,  Jr.  were  on  the  brief,  for 
the  Chesapeake  &  Ohio  Railway  Co.  et  al. ;  Mr.  Sidney  S. 
Alderman,  with  whom  Messrs.  Thomas  W.  Davis,  J.  H. 
McChord,  Vernon  W.  Foster,  Elmer  A.  Smith,  J.  N.  Flow- 
ers, William  H.  Swiggart  and  S.  R.  Prince  were  on  the 
brief,  for  the  Southern  Railway  Co.  et  al. ;  and  Mr.  W.  R.  C. 
Cocke  submitted  for  the  Seaboard  Air  Line  Railway  Co., 
defendants. 

Attorney  General  Biddle,  Solicitor  General  Fahy,  Assist- 
ant Attorney  General  Berge,  Messrs.  Edward  Dumhauld, 
Edward  P.  Hodges,  Sigmund  Timberg  and  Arne  C.  TViprud 
filed  a  brief  on  behalf  of  the  United  States,  as  amicus 
curiae,  supporting  the  complainant. 
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Mr.  Justice  Douglas  delivered  the  opinion  of  the 
Court. 

The  State  of  Georgia  by  this  motion  for  leave  to  file  a 
bill  of  complaint  ^  seeks  to  invoke  the  original  jurisdiction 
of  this  Court  under  Art.  Ill,  §  2  of  the  Constitution.  See 
Judicial  Code  §  233,  28  U.  S.  C.  §  341.  The  defendants  are 
some  twenty  railroad  companies.  On  November  6,  1944, 
we  issued  a  rule  to  show  cause  why  Georgia  should  not  be 
permitted  to  file  its  bill  of  complaint.  Returns  to  the  rule 
have  been  made  and  oral  argument  had. 

Georgia  sues  in  four  capacities,  only  two  of  which  we 
need  mention:  (1)  in  her  capacity  as  a  quasi-sovereign 
or  as  agent  and  protector  of  her  people  against  a  continu- 
ing wrong  done  to  them;  and  (2)  in  her  capacity  as  a  pro- 
prietor to  redress  wrongs  suffered  by  the  State  as  the 
ow^ner  of  a  railroad  and  as  the  owner  and  operator  of  vari- 
ous institutions  of  the  State. 

The  essence  of  the  complaint  is  a  charge  of  a  conspiracy 
among  the  defendants  in  restraint  of  trade  and  commerce 
among  the  States.  It  alleges  that  they  have  fixed  arbitrary 
and  noncompetitive  rates  and  charges  for  transportation 
of  freight  by  railroad  to  and  from  Georgia  so  as  to  prefer 
the  ports  of  other  States  over  the  ports  of  Georgia.  It 
charges  that  some  sixty  rate  bureaus,  committees,  con- 
ferences, associations  and  other  private  rate-fixing 
agencies  have  been  utilized  by  defendants  to  fix  these 
rates;  that  no  road  can  change  joint  through  rates  with- 
out the  approval  of  these  private  agencies ;  that  this  pri- 
vate rate-fixing  machinery  which  is  not  sanctioned  by  the 
Interstate  Commerce  Act  and  which  is  prohibited  by  the 
anti-trust  Acts  has  put  the  effective  control  of  rates  to 


^The  original  bill  of  complaint  dated  June  12,  1944  was  followed 
by  an  amended  bill  of  complaint  dated  September  15,  1944.  Our  ref- 
erences throughout  are  to  the  amended  bill. 
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and  from  Georgia  in  the  hands  of  the  defendants.  Thp 
complaint  alleges  that  these  practices  in  purpose  and 
effect  give  manufacturers,  sellers  and  other  shippers  in 
the  North  an  advantage  over  manufacturers,  shippers  and 
others  in  Georgia.  It  alleges  that  the  rates  so  fixed  are 
approximately  39  per  cent  higher  than  the  rates  and 
charges  for  transportation  of  like  commodities  for  like 
distances  between  points  in  the  North.  It  alleges  that 
the  defendants  who  have  lines  wholly  or  principally  in  the 
South  are  generally  dominated  and  coerced  by  the  de- 
fendants who  have  northern  roads,  and  therefore  that, 
even  when  the  southern  defendants  desire,  they  cannot 
publish  joint  through  rates  between  Georgia  and  the 
North  when  the  northern  carriers  refuse  to  join  in  such 
rates. 

It  is  alleged  that  the  rates  as  a  result  of  the  conspiracy 
are  so  fixed  as 

"(a)  to  deny  to  many  of  Georgia's  products  equal  access 
with  those  of  other  States  to  the  national  market; 

(b)  to  limit  in  a  general  way  the  Georgia  economy  to 
staple  agricultural  products,  to  restrict  and  curtail  oppor- 
tunity in  manufacturing,  shipping  and  commerce,  and  to 
prevent  the  full  and  complete  utilization  of  the  natural 
wealth  of  the  State; 

(c)  to  frustrate  and  counteract  the  measures  taken  by  the 
State  to  promote  a  well-rounded  agricultural  program,  en- 
courage manufacture  and  shipping,  provide  full  employ- 
ment, and  promote  the  general  progress  and  welfare  of  its 
people;  and 

(d)  to  hold  the  Georgia  economy  in  a  state  of  arrested 
development." 

The  complaint  alleges  that  the  defendants  are  not  citi- 
zens of  Georgia;  that  Georgia  is  without  remedy  in  her 
own  courts,  as  the  defendants  are  outside  her  jurisdic- 
tion; that  she  has  no  administrative  remedy,  the  Inter- 
state Commerce  Commission  having  no  power  to  afford 
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relief  against  such  a  conspiracy ;  that  the  issues  presented 
constitute  a  justiciable  question. 

The  prayer  is  for  damages  and  for  injunctive  relief. 

We  will  return  later  to  the  cause  of  action  which  Geor- 
gia seeks  to  allege.  It  is  sufficient  at  this  point  to  say  that 
for  purposes  of  this  motion  for  leave  to  file  we  construe  the 
allegation  that  defendants  have  conspired  to  fix  the  rates 
so  as  to  "prefer"  the  ports  of  other  States  over  the  ports 
of  Georgia  as  a  charge  that  defendants  have  conspired  to 
fix  rates  so  as  to  discriminate  against  Georgia.  And  we 
construe  the  allegation  that  the  southern  defendants  are 
dominated  and  coerced  by  the  northern  roads  and  cannot 
publish  joint  through  rates  when  the  northern  roads  re- 
fuse to  join  as  a  charge  that  the  northern  roads  use  coer- 
cion on  the  southern  roads  in  the  fixing  of  joint  through 
rates. 

Defendants  in  their  returns  pray  that  the  motion  for 
leave  to  file  be  denied  on  three  grounds:  (1)  that  the  com- 
plaint presents  no  justiciable  controversy;  (2)  that  the 
complaint  fails  to  state  a  cause  of  action;  and  (3)  that 
two  of  the  defendants  are  citizens  of  Georgia.  Leave  to 
file  should  of  course  be  denied  if  it  is  plain  that  no  relief 
may  be  granted  in  the  exercise  of  the  original  jurisdiction 
of  this  Court.  See  Alabama  v.  Arizona,  291  U.  S.  286, 
291-292;  Arizorm  v.  California,  298  U.  S.  558,  572. 

Justiciable  Controversy.  It  is  said  that  the  bill  does  not 
set  forth  a  justiciable  controversy  within  the  rule  of  Mas- 
sachusetts V.  Mellon,  262  U.  S.  447,  and  Florida  v.  Mellon, 
273  U.  S.  12.  We  take  the  other  view,  for  we  are  of  the 
opinion  that  Georgia  as  'parens  patriae  and  as  proprietor 
of  various  institutions  asserts  a  claim  within  judicial  cog- 
nizance. The  complaint  of  Georgia  in  those  respects  is  not 
of  a  political  or  governmental  character.  There  is  involved 
no  question  of  distribution  of  powers  between  the  State 
and  the  national  government  as  in  Massachusetts  v.  Mel- 
lon and  in  Florida  v.  Mellon,  supra.     And,  as  we  shall  de- 
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velop  more  fully  when  we  turn  to  a  consideration  of  the 
assertion  that  no  cause  of  action  has  been  stated,  we  are 
not  asked  to  resolve  a  dispute  which  has  been  withdrawn 
from  the  judiciary  or  which  by  the  charter  of  our  gov- 
ernment has  been  reposed  in  departments  other  than  the 
judiciary.  Cf.  Coleman  v.  Miller,  307  U.  S.  433,  456,  460. 
The  complaint  alleges  a  conspiracy  to  restrain  trade  and 
commerce  through  the  fixing  of  rates.  The  history  of 
restraints  of  trade  makes  it  plain  that  these  problems 
present  judicial  questions  with  which  courts  have  long 
dealt.' 

It  is  of  course  true  that  Georgia  does  not  have  a  right  to 
invoke  the  original  jurisdiction  of  the  Court  merely  be- 
cause there  may  be  involved  a  judicial  question.  It  is 
not  enough  that  a  State  is  plaintiff.  The  original  juris- 
diction is  confined  to  civil  suits  where  damage  has  been 
inflicted  or  is  threatened,  not  to  the  enforcement  of  penal 
statutes  of  a  State.  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  297-300.  And  though  the  suit  is  civil,  leave  to 
file  will  be  denied  where  it  appears  that  the  suit  brought  in 
the  name  of  the  State  is  in  reality  for  the  benefit  of  particu- 
lar individuals.  Oklahoma  v.  Atchison,  T.  &  S.  F.  R.  Co., . 
220  U.  S.  277;  Oklahoma  v.  Cook,  304  U.  S.  387;  Jones  v. 
Bowles,  322  U.  S.  707.  Moreover,  Massachusetts  v.  Mellon 
and  Florida  v.  Mellon,  supra,  make  plain  that  the  United 
States,  not  the  State,  represents  the  citizens  as  parens 
patriae  in  their  relations  to  the  federal  government. 

The  present  controversy,  however,  does  not  fall  within 
any  of  those  categories.  This  is  a  civil,  not  a  criminal,  pro- 
ceeding. Nor  is  this  a  situation  where  the  United  States 
rather  than  Georgia  stands  as  parens  patriae  to  the  cit- 
izens of  Georgia.  This  is  not  a  suit  like  those  in  Massor 
chusetts  v.  Mellon,  and  Florida  v.  Mellon,  supra,  where 


2  See  McLaughlin,  Cases  on  the  Federal  Anti-Trust  Laws  (1933), 
pp.  7-42;  Thornton,  Combinations  in  Restraint  of  Trade  (192S),  chs. 
II.  III. 
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a  State  sought  to  protect  her  citizens  from  the  operation 
of  federal  statutes.  Here  Georgia  asserts  rights  based  on 
the  anti-trust  laws.  The  fact  that  the  United  States  may- 
bring  criminal  prosecutions  or  suits  for  injunctions  under 
those  laws  does  not  mean  that  Georgia  may  not  maintain 
the  present  suit.  As  we  have  seen,  Georgia  sues  as  a  pro- 
prietor to  redress  wrongs  suffered  by  it  as  the  owner  of 
a  railroad  and  as  the  owner  and  operator  of  various  public 
institutions.  Georgia,  suing  for  her  own  injuries,  is  a 
"person"  within  the  meaning  of  §  16  of  the  Clayton  Act; 
she  is  authorized  to  maintain  suits  to  restrain  violations 
of  the  anti-trust  laws  or  to  recover  damages  by  reason 
thereof.  Georgia  v.  Evans,  316  U.  S.  159.  But  Georgia  is 
not  confined  to  suits  designed  to  protect  only  her  propri- 
etary interests.  The  rights  which  Georgia  asserts,  parens 
patriae,  are  those  arising  from  an  alleged  conspiracy  of 
private  persons  whose  price-fixing  scheme,  it  is  said,  has 
injured  the  economy  of  Georgia.  Those  rights  are  of 
course  based  on  federal  laws.  The  enforcement  of  the 
criminal  sanctions  of  these  acts  has  been  entrusted  ex- 
clusively to  the  federal  government.  See  Georgia  v. 
Evans,  supra,  p.  162.  But  when  it  came  to  other  sanc- 
tions Congress  followed  a  different  course  and  authorized 
civil  suits  not  only  by  the  United  States  but  by  other 
persons  as  well.  And  we  find  no  indication  that,  when 
Congress  fashioned  those  civil  remedies,  it  restricted  the 
States  to  suits  to  protect  their  proprietary  interests.  Suits 
by  a  State,  parens  patriae,  have  long  been  recognized. 
There  is  no  apparent  reason  why  those  suits  should  be 
excluded  from  the  purview  of  the  anti-trust  acts. 

In  determining  whether  a  State  may  invoke  our  original 
jurisdiction  in  a  dispute  which  is  justiciable  {Oklahoma  v. 
Cook,  supra,  p.  393)  the  interests  of  the  State  are  not 
confined  to  those  which  are  proprietary;  they  embrace  the 
so-called  "quasi-sovereign"  interests  which  in  the  words 
of  Georgia  v.  Tennessee  Copper  Co.,  206  U.  S.  230,  237, 
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are  "independent  of  and  behind  the  titles  of  its  citizens,  in 
all  the  earth  and  air  within  its  domain."  In  that  case  this 
Court  enjoined  manufacturing  companies  from  discharg- 
ing noxious  gas  from  their  works  in  Tennessee  over  Geor- 
gia's territory.  It  was  pointed  out  that  "It  is  a  fair  and 
reasonable  demand  on  the  part  of  a  sovereign  that  the 
air  over  its  territory  should  not  be  polluted  on  a  great 
scale  by  sulphurous  acid  gas,  that  the  forests  on  its  moun- 
tains, be  they  better  or  worse,  and  whatever  domestic  de- 
struction they  have  suffered,  should  not  be  further 
destroyed  or  threatened  by  the  act  of  persons  beyond  its 
control,  that  the  crops  and  orchards  on  its  hills  should  not 
be  endangered  from  the  same  source."  206  U.  S.  p.  238. 
That  case  followed  Missouri  v.  Illinois,  180  U.  S.  208, 
where  Missouri  was  granted  leave  to  file  a  bill  seeking  to 
enjoin  the  discharge  of  sewage  into  the  Mississippi.^  The 
Court  observed  that  *'if  the  health  and  comfort  of  the  in- 
habitants of  a  State  are  threatened,  the  State  is  the  proper 
party  to  represent  and  defend  them."  180  U.  S.  p.  241. 
And  see  New  York  v.  New  Jersey,  256  U.  S.  296,  301-302. 
In  Kansas  v.  Colorado,  206  U.  S.  46,  Kansas  was  allowed  to 
sue  to  restrain  the  diversion  of  water  from  the  Arkansas 
River,  an  interstate  stream.  The  Court  in  upholding  the 
right  of  Kansas  to  maintain  the  suit  stated:  'Tt  is  not  act- 
ing directly  and  solely  for  the  benefit  of  any  individual 
citizen  to  protect  his  riparian  rights.  Beyond  its  property 
rights  it  has  an  interest  as  a  State  in  this  large  tract  of  land 
bordering  on  the  Arkansas  River.  Its  prosperity  affects 
the  general  welfare  of  the  State.  The  controversy  rises, 
therefore,  above  a  mere  question  of  local  private  right  and 
involves  a  matter  of  state  interest,  and  must  be  considered 
from  that  standpoint."  206  U.  S.  p.  99.  And  see  Colorado 
V.  Kansas,  320  U.  S.  383 ;  North  Dakota  v.  Minnesota,  263 


^And  see  Misso^iri  v.  Illinois,  200  U.  S.  496;  Wisconsin  v.  Illinois, 
278  U.  S.  367. 


799 


GEORGIA  V,  PENNSYLVANIA  R.  CO.       449 

439  Opinion  of  the  Court. 

U.  S.  365.  In  Pennsylvania  v.  West  Virginia,  262  U.  S. 
553.  Pennsylvania  and  Ohio  were  allowed  to  maintain  suits 
which  sought  to  enjoin  West  Virginia  from  interfering 
wuth  the  flow  of  natural  gas  from  West  Virginia  to  the 
other  states.    The  Court  said : 

"The  attitude  of  the  complainant  States  is  not  that  of 
mere  volunteers  attempting  to  vindicate  the  freedom  of 
interstate  commerce  or  to  redress  purely  private  griev- 
ances. Each  sues  to  protect  a  two-fold  interest — one  as 
the  proprietor  of  various  public  institutions  and  schools 
whose  supply  of  gas  will  be  largely  curtailed  or  cut  off  by 
the  threatened  interference  with  the  interstate  current, 
and  the  other  as  the  representative  of  the  consuming  pub- 
lic whose  supply  will  be  similarly  affected.  Both  inter- 
ests are  substantial  and  both  are  threatened  with  serious 
injury. 

"Each  State  uses  large  amounts  of  the  gas  in  her  several 
institutions  and  schools. — the  greater  part  in  the  discharge 
of  duties  which  are  relatively  imperative.  A  break  or 
cessation  in  the  supply  will  embarrass  her  greatly  in  the 
discharge  of  those  duties  and  expose  thousands  of  de- 
pendents and  school  children  to  serious  discomfort,  if  not 
more.  To  substitute  another  form  of  fuel  will  involve  very 
large  public  expenditures. 

"The  private  consumers  in  each  State  not  only  include 
most  of  the  inhabitants  of  many  urban  communities  but 
constitute  a  substantial  portion  of  the  State's  popula- 
tion. Their  health,  comfort  and  welfare  are  seriously 
jeopardized  by  the  threatened  withdrawal  of  the  gas  from 
the  interstate  stream.  This  is  a  matter  of  grave  public 
concern  in  which  the  State,  as  the  representative  of  the 
public,  has  an  interest  apart  from  that  of  the  individuals 
affected.  It  is  not  merely  a  remote  or  ethical  interest  but 
one  which  is  immediate  and  recognized  by  law."  262  U.  S. 
pp.  591-592. 
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It  seems  to  us  clear  that  under  the  authority  of  these 
cases  Georgia  may  maintain  this  suit  as  parens  patriae 
acting  on  behalf  of  her  citizens  though  here,  as  in  Georgia 
V.  Tennessee  Copper  Co.,  supra,  p.  237,  we  treat  the  in- 
jury to  the  State  as  proprietor  merely  as  a  "makeweight." 
The  original  jurisdiction  of  this  Court  is  one  of  the  mighty 
instruments  which  the  framers  of  the  Constitution  pro- 
vided so  that  adequate  machinery  might  be  available  for 
the  peaceful  settlement  of  disputes  between  States  and 
between  a  State  and  citizens  of  another  State.  See  Mis- 
souri V.  Illinois,  supra,  pp.  219-224;  Virginia  v.  West 
Virginia,  246  U.  S.  565,  599.  Trade  barriers,  recrimina- 
tions, intense  commercial  rivalries  had  plagued  the 
colonies.*  The  traditional  methods  available  to  a  sov- 
ereign for  the  settlement  of  such  disputes  were  diplomacy 
and  war.  Suit  in  this  Court  was  provided  as  an  alterna- 
tive. Missouri  v.  Illinois,  supra,  p.  241;  Georgia  v,  Ten- 
nessee Copper  Co.,  supra,  p.  237. 

If  the  allegations  of  the  bill  are  taken  as  true,  the  econ- 
omy of  Georgia  and  the  welfare  of  her  citizens  have 
seriously  suffered  as  the  result  of  this  alleged  conspiracy. 
Discriminatory  rates  are  but  one  form  of  trade  barriers. 
They  may  cause  a  blight  no  less  serious  than  the  spread 
of  noxious  gas  over  the  land  or  the  deposit  of  sewage  in 
the  streams.  They  may  affect  the  prosperity  and  welfare 
of  a  State  as  profoundly  as  any  diversion  of  waters  from 
the  rivers.  They  may  stifle,  impede,  or  cripple  old  indus- 
tries and  prevent  the  establishment  of  new  ones.  They 
may  arrest  the  development  of  a  State  or  put  it  at  a  de- 
cided disadvantage  in  competitive  markets.  Such  a 
charge  at  least  equals  in  gravity  the  one  which  Pennsyl- 
vania and  Ohio  had  with  West  Virginia  over  the  curtail- 
ment of  the  flow  of  natural  gas  from  the  West  Virginia 


*  See  1  Beveridge,  The  Life  of  John  Marshall  (1916),  pp.  310-311; 
Bancroft,  History  of  the  Formation  of  the  Constitution  (1885),  pp. 
27,  130,  183,  187,  454. 
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fields.  There  are  substitute  fuels  to  which  the  economy 
of  a  State  might  be  adjusted.  But  discriminatory  rates 
fastened  on  a  region  have  a  more  permanent  and  in- 
sidious quality.  Georgia  as  a  representative  of  the  pub- 
lic is  complaining  of  a  wrong  which,  if  proven,  limits  the 
opportunities  of  her  people,  shackles  her  industries,  re- 
tards her  development,  and  relegates  her  to  an  inferior 
economic  position  among  her  sister  States.  These  are 
matters  of  grave  public  concern  in  which  Georgia  has  an 
interest  apart  from  that  of  particular  individuals  who 
may  be  affected.  Georgia's  interest  is  not  remote;  it  is 
immediate.  If  we  denied  Georgia  as  parens  patriae  the 
right  to  invoke  the  original  jurisdiction  of  the  Court  in 
a  matter  of  that  gravity,  we  would  whittle  the  concept 
of  justiciability  down  to  the  stature  of  minor  or  conven- 
tional controversies.  There  is  no  warrant  for  such  a 
restriction. 

Oklahoma  v.  Atchison,  T.  &  S.  F.  R.  Co.,  supra,  is  not 
opposed  to  this  view.  In  that  case,  the  defendant  railroad 
company  had  obtained  a  grant  from  Congress  to  locate 
and  maintain  a  railway  line  through  the  Indian  Territory 
out  of  which  the  State  of  Oklahoma  was  later  formed.  The 
federal  act  provided  certain  maximum  transportation 
rates  which  the  company  might  charge.  Oklahoma  sued 
to  cancel  the  grant,  to  have  the  property  granted  decreed 
to  be  in  the  State  of  Oklahoma  as  cestui  que  trust,  to 
enjoin  the  defendant  from  operating  a  railroad  in  the 
State,  and  to  enjoin  pendente  lite  the  exaction  of  greater 
rates  than  the  maximum  rates  specified.  The  Court  con- 
strued the  Act  of  Congress  as  subjecting  the  rates  to  federal 
control  until  the  territory  became  a  part  of  a  State,  at 
which  time  the  rates  became  subject  to  state  control. 
The  Court  held  that  our  original  jurisdiction  could  not 
be  invoked  by  a  State  merely  because  its  citizens  were 
injured.  We  adhere  to  that  decision.  It  does  not  control 
the  present  one.    This  is  no  attempt  to  utilize  our  orig- 
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inal  jurisdiction  in  substitution  for  the  established 
methods  of  enforcing  local  law.  This  is  not  a  suit  in 
which  a  State  is  a  mere  nominal  plaintiff,  individual 
shippers  being  the  real  complainants.  This  is  a  suit  in 
which  Georgia  asserts  claims  arising  out  of  federal  laws 
and  the  gravamen  of  which  runs  far  beyond  the  claim  of 
damage  to  individual  shippers. 

Since  the  claim  which  Georgia  asserts  as  parens  patriae 
as  well  as  proprietor  meets  the  standards  of  justiciability 
and  since  Georgia  is  a  "person"  entitled  to  enforce  the 
civil  sanctions  of  the  anti-trust  laws,  the  reasons  which 
have  been  advanced  for  denying  Georgia  the  opportunity 
to  present  her  cause  of  action  to  this  Court  fail. 

Cause  of  Action.  It  is  argued  that  the  complaint  fails 
to  state  a  cause  of  action.  ( 1 )  It  is  pointed  out  that  under 
the  principle  of  the  Abilene  case  no  action  for  damages  on 
the  basis  of  unjust,  unreasonable,  or  discriminatory  rail- 
road rates  may  be  maintained  without  prior  resort  to  the 
Interstate  Commerce  Commission.  Texas  &  Pacific  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426;  Great  North- 
ern R.  Co.  V.  Merchants  Elevator  Co.,  259  U.  S.  285.  (2)  It 
is  said  that  an  injunction  may  not  be  granted  to  restrain 
rates  alleged  to  be  unreasonable  or  discriminatory  where 
there  has  been  no  prior  determination  of  the  matter  by 
the  Coimnission  and  that  the  only  way  a  State  or  any  other 
person  may  obtain  a  judicial  determination  of  the  legality 
of  a  rate  is  by  review  of  the  Commission's  order.  Balti- 
more &  Ohio  R.  Co.  v.  Pitcairn  Coal  Co.,  215  U.  S.  481; 
North  Dakota  v.  Chicago  &  N.  W.  R.  Co.,  257  U.  S.  485; 
Texas  v.  Interstate  Commerce  Commission,  258  U.  S.  158. 
(3)  It  is  said  that  damages  under  the  anti- trust  laws  may 
not  be  recovered  against  railroad  carriers  though  the  rates 
approved  by  the  Commission  were  fixed  pursuant  to  a 
conspiracy.  Keogh  v.  Chicago  &  N.  W.  R.  Co.,  260  U.  S. 
156.  (4)  It  is  said  that  persons  other  than  the  United 
States  are  barred  from  enjoining  violations  of  the  anti- 
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trust  laws  by  virtue  of  §  16  of  the  Clayton  Act.  38  Stat. 
737,  15  U.  S.  C.  §  26.  See  Central  Transfer  Co.  v.  Termi- 
nal R.  Assn.,  288  U.  S.  469,  473^75 ;  Terminal  Warehouse 
Co.  V.  Penmylvania  R.  Co.,  297  U.  S.  500,  513.  (5)  It  is 
argued  that  Georgia  cannot  maintain  an  action  on  com- 
mon law  principles  based  upon  a  conspiracy  among  carriers 
to  fix  rates. 

We  think  it  is  clear  from  the  Keogh  case  alone  that 
Georgia  may  not  recover  damages  even  if  the  conspiracy 
alleged  were  shown  to  exist.  That  was  a  suit  for  dam- 
ages under  §  7  of  the  Sherman  Act.  26  Stat.  210.  The 
Court  recognized  that  although  the  rates  fixed  had  been 
found  reasonable  and  non-discriminatory  by  the  Commis- 
sion, the  United  States  was  not  barred  from  enforcing  the 
remedies  of  the  Sherman  Act.  260  U.  S.  pp.  161-162.  It 
held,  however,  that  for  purposes  of  a  suit  for  damages  a 
rate  was  not  necessarily  illegal  because  it  was  the  result 
of  a  conspiracy  in  restraint  of  trade.  The  legal  rights  of 
a  shipper  against  a  carrier  in  respect  to  a  rate  are  to  be 
measured  by  the  published  tariff.  That  rate  until  sus- 
pended or  set  aside  was  for  all  purposes  the  legal  rate 
as  between  shipper  and  carrier  and  may  not  be  varied  or 
enlarged  either  by  the  contract  or  tort  of  the  carrier.  And 
it  added:  "This  stringent  rule  prevails,  because  other- 
wise the  paramount  purpose  of  Congress — prevention  of 
unjust  discrimination — might  be  defeated.  If  a  shipper 
could  recover  under  §  7  of  the  Anti-Trust  Act  for  damages 
resulting  from  the  exaction  of  a  rate  higher  than  that 
which  would  otherwise  have  prevailed,  the  amount  recov- 
ered might,  like  a  rebate,  operate  to  give  him  a  preference 
over  his  trade  competitors."  260  U.  S.  p.  163.  The  reason- 
ing and  precedent  of  that  case  apply  with  full  force  here. 
But  it  does  not  dispose  of  the  main  prayer  of  the  bill, 
stressed  at  the  argument,  which  asks  for  relief  by  way  of 
injunction. 
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It  is  clear  that  a  suit  could  not  be  maintained  here  to 
review,  annul,  or  set  aside  an  order  of  the  Interstate  Com- 
merce Commission.  Congress  has  prescribed  the  method 
for  obtaining  that  relief.  It  is  exclusive  of  all  other 
remedies,  including  a  suit  by  a  State  in  this  Court.  North 
Dakota  v.  Chicago  &  N.  W.  R.  Co.,  supra;  Texas  v.  Inter- 
state Commerce  Commission,  supra.  The  same  result 
obtains  where  the  basis  for  attacking  an  order  of  the  Com- 
mission is  a  violation  of  the  anti-trust  laws,  save  in  the 
case  where  the  United  States  is  the  complainant.  For  §  16 
of  the  Clayton  Act  which  gives  relief  by  way  of  injunction 
against  threatened  loss  or  damage  through  violation  of 
the  anti-trust  laws  provides  that  no  one  except  the  United 
States  shall  be  entitled  to  bring  such  suits  against  common 
carriers  subject  to  the  Interstate  Commerce  Act  "in  re- 
spect of  any  matter  subject  to  the  regulation,  supervision, 
or  other  jurisdiction"  of  the  Commission.  Central  Trans- 
fer Co.  V.  Terminal  R.  Assn.,  supra,  indicates  that  if 
Georgia  in  the  present  proceeding  sought  to  set  aside  the 
rates  of  the  defendants,  leave  to  file  would  have  to  be 
denied.  In  that  case  the  Commission  had  approved  cer- 
tain rate  schedules  which  entailed  abandoning  certain 
"off-track"  stations  and  the  employment  by  the  carriers  of 
a  single  transfer  company  to  do  interstation  hauling.  The 
carriers  proceeded  to  make  an  agreement  to  carry  out  the 
program  which  had  been  submitted  to  the  Commission  and 
which  was  later  approved  by  it.  Suit  was  brought  by  a 
private  company  to  enjoin  performance  of  the  contract 
on  the  ground  that  it  created  a  monopoly  in  violation  of 
the  anti-trust  laws.  The  Court  held  that  the  suit  was 
barred  by  §  16  of  the  Clayton  Act.  The  Court  pointed 
out  that  the  purpose  of  §  16  was  "to  preclude  any  inter- 
ference by  injunction  with  any  business  or  transactions 
of  interstate  carriers  of  sufficient  public  significance  and 
importance  to  be  within  the  jurisdiction  of  the  Commis- 
sion, except  when  the  suit  is  brought  by  the  Government 
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itself."  288  U.  S.  p.  475.  It  added  (p.  476) :  "True,  a 
contract  may  precede  and  have  existence  apart  from  the 
several  acts  required  to  perform  it,  and  conceivably  all  of 
those  acts  might  be  done  if  no  contract  or  agreement  to 
perform  them  had  ever  existed.  But  when  they  are  done 
in  performance  of  an  agreement,  there  is  no  way  by  which 
the  agreement  itself  can  be  assailed  by  injunction  except 
by  restraining  acts  done  in  performance  of  it.  That,  in 
this  case,  the  statute  forbids,  not  because  the  contract  is 
within  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission, but  because  the  acts  done  in  performance  of  it, 
which  must  necessarily  be  enjoined  if  any  relief  is  given, 
are  matters  subject  to  the  jurisdiction  of  the  Commission." 
The  policy  behind  these  restrictions  placed  on  suitors  by 
the  Congress  was  aptly  stated  in  Terminal  Warehouse 
Co.  V.  Pennsylvania  R.  Co.,  swpra,  p.  513,  as  follows:  "If 
a  sufferer  from  the  discriminatory  acts  of  carriers  by  rail 
or  by  water  may  sue  for  an  injunction  under  the  Clayton 
Act  without  resort  in  the  first  instance  to  the  regulatory 
commission,  the  unity  of  the  system  of  regulation  breaks 
down  beyond  repair."  We  adhere  to  these  decisions.  But 
we  do  not  believe  they  or  the  principles  for  which  they 
stand  are  a  barrier  to  the  maintenance  of  this  suit  by 
Georgia. 

The  relief  which  Georgia  seeks  is  not  a  matter  subject 
to  the  jurisdiction  of  the  Commission.  Georgia  in  this 
proceeding  is  not  seeking  an  injunction  against  the  con- 
tinuance of  any  tariff ;  nor  does  she  seek  to  have  any  tariff 
provision  cancelled.  She  merely  asks  that  the  alleged 
rate-fixing  combination  and  conspiracy  among  the  de- 
fendant-carriers be  enjoined.  As  we  shall  see,  that  is  a 
matter  over  which  the  Commission  has  no  jurisdiction. 
And  an  injunction  designed  to  put  an  end  to  the  con- 
spiracy need  not  enjoin  operation  under  established  rates 
as  would  have  been  the  case  had  an  injunction  issued  in 
Central  Transfer  Co.  v.  Terminal  R.  Assn.,  supra. 
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These  carriers  are  subject  to  the  anti-trust  laws. 
United  States  v.  Southern  Pacific  Co.,  259  U.  S.  214.  Con- 
spiracies among  carriers  to  fix  rates  were  included  in  the 
broad  sweep  of  the  Sherman  Act.  United  States  v.  Trans- 
Missouri  Freight  Assn.,  166  U.  S.  290;  United  States  v. 
Joint  Traffic  Assn.,  171  U.  S.  505.  Congress  by  §  11  of  the 
Clayton  Act  entrusted  the  Commission  with  authority 
to  enforce  compliance  with  certain  of  its  provisions  "where 
applicable  to  common  carriers"  under  the  Commission's 
jurisdiction.-^  It  has  the  power  to  lift  the  ban  of  the  anti- 
trust laws  in  favor  of  carriers  who  merge  or  consolidate 
(New  York  Central  Securities  Corp.  v.  United  States,  287 
U.  S.  12,  25-26)  and  the  duty  to  give  weight  to  the  anti- 
trust policy  of  the  nation  before  approving  mergers  and 
consolidations.  McLean  Trucking  Co.  v.  United  States, 
321  U.  S.  67.  But  Congress  has  not  given  the  Commission 
comparable  authority  to  remove  rate-fixing  combinations 
from  the  prohibitions  contained  in  the  anti-trust  laws. 
It  has  not  placed  these  combinations  under  the  control 
and  supervision  of  the  Commission.  Nor  has  it  empow- 
ered the  Commission  to  proceed  against  such  combina- 
tions and  through  cease  and  desist  orders  or  otherwise 
to  put  an  end  to  their  activities.  Regulated  industries 
are  not  per  se  exempt  from  the  Sherman  Act.  United 
States  v.  Borden  Co.,  308  U.  S.  188,  198  et  seq.  It  is  true 
that  the  Commission's  regulation  of  carriers  has  greatly 
expanded  since  the  Sherman  Act.  See  Arizona  Grocery 
Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  284  U.  S.  370,  385-386. 
But  it  is  elementary  that  repeals  by  implication  are  not 


^  These  provisions  are  those  relating  to  discriminations  in  price, 
services,  or  faciUties  (§2);  certain  sales  of  goods,  wares,  merchandise 
and  the  like  (§3);  acquisition  by  one  corporation  of  the  stock  of 
another  (§7);  interlocking  directorates  and  officers  (§8).  See  15 
U.  S.  C.  §§  13,  14,  18,  and  19.  The  enforcement  machinery  is  com- 
posed of  cease  and  desist  orders  enforceable  in  the  courts.  15  U.  S.  C. 
§21. 
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favored.  Only  a  clear  repugnancy  between  the  old  law 
and  the  new  results  in  the  former  giving  way  and  then 
only  pro  tanto  to  the  extent  of  the  repugnancy.  United 
States  V.  Borden,  supra,  pp.  198,  199.  None  of  the  powers 
acquired  by  the  Commission  since  the  enactment  of  the 
Sherman  Act  relates  to  the  regulation  of  rate-fixing  com- 
binations. Twice  Congress  has  been  tendered  proposals 
to  legalize  rate-fixing  combinations.^  But  it  has  not 
adopted  them.  In  view  of  this  history  we  can  only  con- 
clude that  they  have  no  immunity  from  the  anti-trust 
laws. 

It  is  pointed  out,  however,  that  under  §  1  (4)  of  the 
Interstate  Commerce  Act  (54  Stat.  900,  49  U.  S.  C.  §  1  (4) ) 
it  is  "the  duty  of  every  common  carrier  subject  to  this 
chapter  to  provide  and  furnish  transportation  upoTi  reft-s-*- 
sonable   request   therefor,   and   to   establish   reasonable" 
througli  routes  with  other  such  carriers,  and  just  and 
reasonable  rates,  fares,  charges,  and  classifications  appli-^ 
cable  thereto."    And  it  is  noted  that  agreement  amoiig*^ 
carriers  is  provided  in  the  establishment  of  joint  rates. 
§  6.    That  is  true.    But  it  would  be  a  perversion  of  those 
sections  to  hold  that  they  legalize  a  rate-fixing  combina- 
tion of  the  character  alleged  to  exist  here.    The  collabora- 
tion contemplated  in  the  fixing  of  through  and  joint  rates 
is  of  a  restrictive  nature.    We  do  not  stop  at  this  stage  of 
the  proceedings  to  delineate  the  legitimate  area  in  which 
that  collaboration  may  operate.    In  the  Keogh  case  (260 
U.  S.  156)  the  suit  was  one  for  damages  under  the  Sher- 
man Act.    The  charge  was  that  the  defendant  carriers 


«See  (1)  51  Conjr.  Record,  63d  Cong,  2d  Sess,  pp.  95S2,  95S3; 
(2)  S.  942,  78th  Cong,  1st  Sess.;  H.  R.  2720,  78th  Cong,  1st  Sess. 
These  latter  proposals  were  designed  (1)  to  make  lawful  the  fixing 
of  rates  by  carriers  through  rate  bureaus,  conferences,  or  associations; 
and  (2)  to  put  those  group  activities  under  the  control  of  the  Com- 
mission. The  history  and  activities  of  rate  bureaus  are  extensively 
reviewed  in  Hearings,  Senate  Committee  on  Interstate  Commerce  on 
S.  942,  Regulation  of  Rate  Bureaus,  7Sth  Cong.,  1st  Sess. 
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had  formed  a  rate  bureau  or  committee  to  secure  agree- 
ment in  respect  to  freight  rates  among  the  constituent 
railroad  companies  which  would  otherwise  be  competing 
carriers.  As  we  have  seen,  the  Court  held  that  damages 
could  not  be  recovered.  But  Mr.  Justice  Brandeis  speak- 
ing for  a  unanimous  Court  stated  that  a  conspiracy  to  fix 
rates  might  be  illegal  though  the  rates  fixed  were  reason- 
able and  non-discriminatory.  He  said  (260  U.  S.  pp. 
161-162) :  "All  the  rates  fixed  were  reasonable  and  non- 
discriminatory. That  was  settled  by  the  proceedings  be- 
fore the  Commission.  .  .  .  But  under  the  Anti-Trust 
Act,  a  combination  of  carriers  to  fix  reasonable  and  non- 
discriminatory rates  may  be  illegal ;  and  if  so,  the  Govern- 
ment may  have  redress  by  criminal  proceedings  under  §  3, 
by  injunction  under  §  4.  and  by  forfeiture  under  §  6.  That 
was  settled  by  United  States  v.  Trans-Missouri  Freight 
Association,  166  U.  S.  290,  and  United  States  v.  Joint 
Traffic  Association,  171  U.  S.  505.  The  fact  that  these 
rates  had  been  approved  by  the  Commission  would  not,  it 
seems,  bar  proceedings  by  the  Government."  The  Trans- 
Missouri  Freight  Assn.  case  and  the  Joint  Traffic  Assn.  case 
have  been  followed  in  other  fields.  United  States  v. 
Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  and  the  cases 
which  preceded  it  indicate  the  extent  of  the  ban  on  price- 
fixing  under  the  Sherman  Act.  But  we  need  not  at  this 
juncture  determine  the  full  extent  to  which  that  principle 
is  applicable  in  the  fixing  of  joint  through  rates.  It  is 
sufficient  here  to  note  that  we  find  no  warrant  in  the  Inter- 
state Commerce  Act  and  the  Sherman  Act  for  saying  that 
the  authority  to  fix  joint  through  rates  clothes  with 
legality  a  conspiracy  to  discriminate  against  a  State  or 
a  region,  to  use  coercion  in  the  fixing  of  rates,  or  to  put 
in  the  hands  of  a  combination  of  carriers  a  veto  power  over 
rates  proposed  by  a  single  carrier.  The  type  of  regula- 
tion which  Congress  chose  did  not  eliminate  the  emphasis 
on  competition  and  individual  freedom  of  action  in  rate- 
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making.  1  Sharfman,  The  Interstate  Commerce  Com- 
mission (1931),  p.  81.  The  Act  was  designed  to  preserve 
private  initiative  in  rate-making  as  indicated  by  the  duty 
of  each  common  carrier  to  initiate  its  own  rates.  Arizona 
Grocery  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co.,  supra.  If  a 
combination  of  the  character  described  in  this  bill  of  com- 
plaint is  immune  from  suit,  that  freedom  of  action  dis- 
appears. The  coercive  and  collusive  influences  of  group 
action  take  its  place."'  A  monopoly  power  is  created  under 
the  aegis  of  private  parties  without  Congressional  sanction 
and  without  governmental  supervision  or  control. 

These  considerations  emphasize  the  irrelevancy  to  the 
present  problem  of  the  fact  that  the  Commission  has 
authority  to  remove  discriminatory  rates  of  the  character 
alleged  to  exist  here.  Under  §  3  (1)  of  the  Act  rates  are 
declared  unlawful  which  give  **any  undue  or  unreasonable 
preference  or  advantage"  to  any  port,  region,  district,  ter- 
ritory and  the  like.  And  the  Commission  has  taken  some 
action  in  that  regard.  See  Alabama  v.  New  York  C.  R. 
Co.,  235  I.  C.  C.  255;  237  I.  C.  C.  515;  Live  Stock  to  and 
from  the  South,  253  I.  C.  C.  241.  The  present  bill  does  not 
seek  to  have  the  Court  act  in  the  place  of  the  Commis- 
sion. It  seeks  to  remove  from  the  field  of  rate-making  the 
influences  of  a  combination  which  exceed  the  limits  of  the 
collaboration  authorized  for  the  fixing  of  joint  through 


'  We  have  considered  the  argument  that  Certificate  No.  44,  issued 
March  20,  1943  under  §  12  of  the  Act  of  June  11,  1942  (56  Stat.  357) 
by  the  Chairman  of  the  War  Production  Board  (8  Fed.  Reg.  3804) 
protects  this  alleged  combination  from  the  charges  contained  in  the 
bill.  That  certificate  approves  joint  action  by  common  carriers 
through  rate  bureaus  and  the  like  in  the  initiation  and  establishment 
of  rates.  We  do  not  stop  to  analyze  it  beyond  observing  that  in  no 
respect  would  it  be  a  bar  to  the  present  action.  It  does  not  purport 
to  be  retroactive.  It  does  not  sanction  the  use  of  coercion.  It  does 
not  authorize  any  combination  to  discriminate  against  a  region  in  the 
establishment  of  rates.  Moreover,  legal  means  may  be  employed  for 
an  illegal  end. 
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rates.  It  seeks  to  put  an  end  to  discriminatory  and  co- 
ercive practices.  The  aim  is  to  make  it  possible  for  indi- 
vidual carriers  to  perform  their  duty  under  the  Act,  so 
that  whatever  tariffs  may  be  continued  in  effect  or  super- 
seded by  new  ones  may  be  tariffs  which  are  free  from  the 
restrictive,  discriminatory,  and  coercive  influences  of  the 
combination.  That  is  not  to  undercut  or  impair  the  pri- 
mary jurisdiction  of  the  Commission  over  rates.  It  is  to 
free  the  rate-making  function  of  the  influences  of  a  con- 
spiracy over  which  the  Commission  has  no  authority  but 
which  if  proven  to  exist  can  only  hinder  the  Commission 
in  the  tasks  with  which  it  is  confronted. 

What  we  have  said  disposes  for  the  most  part  of  the 
argument  that  recognized  principles  of  equity  prevent 
us  from  granting  the  relief  which  is  asked.  Sec.  16  of 
the  Clayton  Act  provides  for  relief  by  injunction  "when 
and  under  the  same  conditions  and  principles  as  injunc- 
tive relief  against  threatened  conduct  that  will  cause  loss 
or  damage  is  granted  by  courts  of  equity."  Those  require- 
ments are  sufficiently  satisfied  to  justify  a  filing  of  this 
bill.  It  must  be  remembered  that  this  is  a  suit  to  dissolve 
an  illegal  combination  or  to  confine  it  to  the  legitimate 
area  of  collaboration.  That  relief  cannot  be  obtained 
from  the  Commission  for  it  has  no  supervisory  authority 
over  the  combination.  It  is  true  that  the  injury  to  Geor- 
gia is  not  in  the  existence  of  the  combination  per  se  but  in 
the  rates  which  are  fixed  by  the  combination.  The  fact 
that  the  rates  which  have  been  fixed  may  or  may  not  be 
held  unlawful  by  the  Commission  is  immaterial  to  the 
issue  before  us.  The  Keogh  case  indicates  that  even  a 
combination  to  fix  reasonable  and  non-discriminatory 
rates  may  be  illegal.  260  U.  S.  p.  161.  The  reason  is  that 
the  Interstate  Commerce  Act  does  not  provide  remedies 
for  the  correction  of  all  the  abuses  of  rate-making  which 
might  constitute  violations  of  the  anti-trust  laws.  Thus 
a  "zone  of  reasonableness  exists  between  maxima  and 
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minima  within  which  a  carrier  is  ordinarily  free  to  adjust 
its  charges  for  itself."  United  States  v.  Chicago,  M.,  St. 
P.  <fe  P.  R.  Co.,  294  U.  S.  499,  506.  Within  that  zone  the 
Commission  lacks  power  to  grant  relief  even  though  the 
rates  are  raised  to  the  maxima  by  a  conspiracy  among 
carriers  who  employ  unlawful  tactics.  If  the  rate-making 
function  is  freed  from  the  unlawful  restraints  of  the  al- 
leged conspiracy,  the  rates  of  the  future  will  then  be  fixed 
in  the  manner  envisioned  by  Congress  when  it  enacted  this 
legislation.  Damage  must  be  presumed  to  flow  from  a 
conspiracy  to  manipulate  rates  within  that  zone. 

Moreover,  the  relief  sought  from  this  Court  is  not  an 
uprooting  of  established  rates.  We  are  not  asked  for  a 
decree  which  would  be  an  idle  gesture.  We  are  not  asked 
to  enjoin  what  the  Commission  might  later  approve  or 
condone.  We  are  not  asked  to  trench  on  the  domain  of 
the  Commission ;  nor  need  any  decree  which  may  be  ulti- 
mately entered  in  this  cause  have  that  effect.  Georgia 
alleges,  "No  administrative  proceeding  directed  against 
a  particular  schedule  of  rates  would  afford  relief  to  the 
State  of  Georgia  so  long  as  the  defendants  remained  free  to 
promulgate  rates  by  collusive  agreement.  Until  the  con- 
spiracy is  ended,  the  corrosion  of  new  schedules,  estab- 
lished by  the  collusive  power  of  the  defendant  carriers 
acting  in  concert,  would  frustrate  any  action  sought  to  be 
taken  by  administrative  process  to  redress  the  grievances 
from  which  the  State  of  Georgia  suffers."  Rate-making  is 
a  continuous  process.  Georgia  is  seeking  a  decree  which 
will  prevent  in  the  future  the  kind  of  harmful  conduct 
which  has  occurred  in  the  past.  Take  the  case  of  coercion. 
If  it  is  shown  that  the  alleged  combination  exists  and  uses 
coercion  in  the  fixing  of  joint  through  rates,  only  an  in- 
junction aimed  at  future  conduct  of  that  character  can 
give  adequate  relief.  Indeed,  so  long  as  the  collaboration 
which  exists  exceeds  lawful  limits  and  continues  in  oper- 
ation,  the  only  effective  remedy  lies  in  dissolving  the 
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combination  or  in  confining  it  within  legitimate  bound- 
aries. Any  decree  which  is  entered  would  look  to  the 
future  and  would  free  tomorrow's  rate-making  from  the 
coercive  and  collusive  influences  alleged  to  exist.  It  can- 
not of  course  be  determined  in  advance  what  rates  may- 
be lawfully  established.  But  coercion  can  be  enjoined. 
And  so  can  a  combination  which  has  as  its  purpose  an  in- 
vidious discrimination  against  a  region  or  locality.  Dis- 
solution of  illegal  combinations  or  a  restriction  of  their 
conduct  to  lawful  channels  is  a  conventional  form  of  relief 
accorded  in  anti-trust  suits.  No  more  is  envisaged  here. 
If  the  alleged  combination  is  shown  to  exist,  the  decree 
which  can  be  entered  will  be  no  idle  or  futile  gesture.  It 
will  restore  that  degree  of  competition  envisaged  by  Con- 
gress when  it  enacted  the  Interstate  Commerce  Act.  It 
will  eliminate  from  rate-making  the  collusive  practices 
which  the  anti-trust  laws  condemn  and  which  are  not 
sanctioned  by  the  Interstate  Commerce  Act.  It  will 
supply  an  effective  remedy  without  which  there  can  be 
only  an  endless  effort  to  rectify  the  continuous  injury 
inflicted  by  the  unlawful  combination.  The  threatened 
injury  is  clear.  The  damage  alleged  is  sufficient  to  satisfy 
the  preliminary  requirements  of  this  motion  to  file.  There 
is  no  administrative  control  over  the  combination.  And 
no  adequate  or  effective  remedy  other  than  this  suit  is 
suggested  which  Georgia  can  employ  to  eliminate  from 
rate-making  the  influences  of  the  unlawful  conspiracy 
alleged  to  exist  here. 

As  we  have  said,  we  construe  the  bill  to  charge  a  con- 
spiracy among  defendants  to  use  coercion  in  the  fixing  of 
rates  and  to  discriminate  against  Georgia  in  the  rates 
which  are  fixed.  We  hold  that  under  that  construction  of 
the  bill  a  cause  of  action  under  the  anti-trust  laws  is 
alleged.*    We  intimate  no  opinion  whether  the  bill  might 

^  We  therefore  do  not  reach  the  question  whether  an  action  based 
on  common  law  principles  could  be  maintained. 
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be  construed  to  charge  more  than  that  or  whether  a  rate- 
fixing  combination  would  be  legal  under  the  Interstate 
Commerce  Act  and  the  Sherman  Act  but  for  the  features 
of  discrimination  and  coercion  charged  here.  We  are  deal- 
ing with  the  case  only  in  a  preliminary  manner.  Cf .  Mis- 
souri V.  Illinois,  200  U.  S.  496,  517,  518.  The  complaint 
may  have  to  be  amplified  and  clarified  as  respects  the 
coercion  and  discrimination  charged,  the  damage  suffered, 
or  otherwise.  We  do  not  test  it  against  the  various  types 
of  motions  and  pleadings  which  may  be  filed.  We  con- 
strue it  with  that  liberality  accorded  the  complaint  of 
a  sovereign  State  as  presenting  a  substantial  question  with 
sufficient  clarity  and  specificity  as  to  require  a  joinder  of 
issues. 

Alleged  Misjoinder  of  Parties  Defendant.  Two  of  the 
defendant-corporations  claim  to  be  citizens  of  Georgia. 
Georgia  asserts  they  are  not.  That  issue  is  an  involved 
one.  Georgia  may  not  of  course  invoke  the  original  juris- 
diction of  the  Court  in  a  suit  against  one  of  her  citizens. 
If  either  of  the  defendants  who  assert  this  defense  is  a 
citizen  of  Georgia  and  is  a  necessary  party,  leave  to  file 
would  have  to  be  denied.  Pennsylvania  v.  Quicksilver 
Mining  Co.,  10  Wall.  553 ;  California  v.  Southern  Pacific 
Co.,  157  U.  S.  229;  Minnesota  v.  Northern  Securities  Co., 
184  U.  S.  199;  Louisiana  v.  Cummins,  314  U.  S.  577.  We 
do  not,  however,  have  to  decide  at  this  stage  of  the  pro- 
ceedings whether  the  corporations  in  question  are  citizens 
of  Georgia  within  the  meaning  of  Art.  Ill,  §  2  of  the  Con- 
stitution. They  are  not  indispensable  parties.  In  a  suit 
to  enjoin  a  conspiracy  not  all  the  conspirators  are  neces- 
sary parties  defendant."     It  is  averred  and  not  challenged 

^See  Waterman  v.  Canal-Louisiana  Bank  Co.,  215  U.  S.  33,  49; 
United  Shoe  Machinery  Corp.  v.  United  States,  258  U.  S.  451,  456; 
Hopkins  v.  Oxley  Stave  Co.,  83  F.  912,  915-916;  Rocky  Mountain 
Bell  Tel.  Co.  v.  Montana  Federation  of  Labor,  156  F.  809,  811-812. 
Cf.  United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  247. 
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that  the  other  defendants  are  citizens  of  other  States. 
The  citizenship  of  the  two  defendants  in  question  may  be 
challenged  by  a  motion  to  strike.  Louisiana  v.  Cummins, 
314  U.  S.  580.  But  if  they  are  stricken,  the  Court  would 
not  lose  original  jurisdiction  over  the  controversy  between 
Georgia  and  the  other  defendants. 

Exercise  of  Original  Jurisdiction.  It  does  not  necessar- 
ily follow  that  this  Court  must  exercise  its  original  juris- 
diction. It  has  at  times  been  held  that  this  Court  is  not 
the  appropriate  tribunal  in  which  to  maintain  suits 
brought  by  a  State. 

By  Clause  1  of  §  2  of  Article  III  of  the  Constitution,  the 
judicial  power  of  the  United  States  extends  "to  all  Cases, 
in  Law  and  Equity,  arising  under  .  .  .  the  Laws  of  the 
United  States"  and  "to  Controversies  .  .  .  between  a 
State  and  Citizens  of  another  State."  ^°  Clause  2  of  §  2  of 
Article  III  confers  on  this  Court  jurisdiction  of  those  cases 
"in  which  a  State  shall  be  Party."  But  Clause  2  of  §  2 
merely  distributes  the  jurisdiction  conferred  by  Clause  1 
of  §  2.  Louisiana  v.  Texas,  176  U.  S.  1, 16;  Massachusetts 
V.  Missouri,  308  U.  S.  1,  19.  Clause  2  does  not  grant 
exclusive  jurisdiction  to  this  Court  in  the  cases  enumer- 
ated by  it.  Ames  v.  Kansas,  111  U.  S.  449,  469;  Plaque- 
mines Fruit  Co.  V.  Heiiderson,  170  L^.  S.  511.  And  it  has 
been  held  that  the  exercise  of  that  jurisdiction  is  not  man- 
datory in  every  case.  North  Dakota  v.  Chicago  &  A'.  W. 
R.  Co.,  supra;  Georgia  v.  Chattanooga,  264  U.  S.  472,  483 ; 
Oklahoma  v.  Cook,  supra,  p.  396;  Massachusetts  v.  Mis- 
souri, supra.  The  Court  in  its  discretion  has  withheld  the 
exercise  of  its  jurisdiction  where  there  has  been  no  want 
of  another  suitable  forum  to  which  the  cause  may  be  re- 
mitted in  the  interests  of  convenience,  efficiency  and  jus- 


^°By  reason  of  the  Eleventh  Amendment  the  judicial  power  of 
the  United  States  does  not  extend  to  suits  brought  against  a  state  by 
a  citizen  of  another  state. 
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tice.  Georgia  v.  Chattanooga,  supra;  Massachusetts  v. 
Missouri,  supra. 

There  is  some  suggestion  that  the  issues  tendered  by 
the  bill  of  complaint  present  questions  which  a  district 
court  is  quite  competent  to  decide.  It  is  pointed  out  that 
the  remedy  is  one  normally  pursued  in  the  district  courts 
whose  facilities  and  prescribed  judicial  duties  are  better 
adapted  to  the  extended  trial  of  issues  of  fact  than  are 
those  of  this  Court.  And  it  is  said  that  no  reason  appears 
why  the  present  suit  may  not  conveniently  proceed  in  the 
district  court  of  the  proper  venue  or  why  the  convenience 
of  the  parties  and  witnesses,  as  well  as  of  the  courts,  would 
be  better  served  by  a  trial  before  a  master  appointed  by 
this  Court  than  by  a  trial  in  a  district  court  with  the 
customary  appellate  review.^^  The  suggestion  is  that  we 
deny  the  motion  for  leave  to  file,  without  prejudice  to  the 
maintenance  of  the  suit  in  an  appropriate  district  court. 
See  Massachusetts  v.  Missouri,  supra,  pp.  17-18. 

There  is,  however,  a  reason  why  we  should  not  follow 
that  procedure  here  though  in  other  respects  we  assume  it 
would  be  wholly  appropriate.  Sec.  16  of  the  Clayton  Act 
(15  U.  S.  C.  §26),  with  the  exceptions  already  noted, 
provides  that  "any  person  .  .  .  shall  be  entitled  to  sue 
for  and  have  injunctive  relief,  in  any  court  of  the  United 
States  having  jurisdiction  over  the  parties,  against  threat- 
ened loss  or  damage  by  a  violation  of  the  antitrust  laws." 
Sec.  12  of  the  Clayton  Act  (15  U.  S.  C.  §  22)  provides  that 
"Any  suit,  action,  or  proceeding  under  the  antitrust  laws 
against  a  corporation  may  be  brought  not  only  in  the 
judicial  district  whereof  it  is  an  inhabitant,  but  also  in 
any  district  wherein  it  may  be  found  or  transacts  busi- 
ness; and  all  process  in  such  cases  may  be  served  in  the 


^^  In  a  proper  case  appellate  review  may  be  had  directly  in  this 
Court  by  certiorari  before  judgment  in  the  Circuit  Court  of  Appeals. 
JudiciafCode  §240  (a),  28  U.  S.  C.  §347  (a). 


52-439   (Pt.   2)  O  -  75  -  19 


816 


466  OCTOBER  TERM,  1944. 

Opinion  of  the  Court.  324 U.S. 

district  of  which  it  is  an  inhabitant,  or  wherever  it  may 
be  found." 

From  these  provisions  it  is  apparent  that  Georgia  might 
sue  the  defendants  only  in  the  judicial  district  where  they 
are  inhabitants  or  where  they  may  be  found  or  transact 
business.  The  bill  of  complaint,  however,  alleges  and 
(with  the  exception  of  the  two  defendants  already  men- 
tioned) it  is  not  denied  that  "the  parties  defendant  are  not 
citizens  of  Georgia,  or  within  the  jurisdiction  of  its  courts." 
If  that  allegation  is  taken  as  true,  it  is  apparent  that 
Georgia  could  not  find  all  of  the  defendants  in  one  of  the 
judicial  districts  of  Georgia  so  as  to  maintain  a  suit  of  this 
character  against  all  of  them  in  a  district  court  in  Georgia. 
Certainly  we  have  no  basis  for  assuming  that  all  of  the  so- 
called  northern  roads,  incorporated  in  such  States  as  Penn- 
sylvania, Maryland,  Indiana,  Ohio,  New  York  and  Illinois, 
are  doing  business  in  Georgia.  It  is  said  that  most  of 
the  defendants  can  be  found  in  Georgia,  in  the  District 
of  Columbia,  or  in  other  districts.  But  no  such  facts 
appear  in  the  record  before  us.  And  we  cannot  take  judi- 
cial notice  of  the  district  or  districts  wherein  all  of  the 
defendants  are  "found"  or  "transact  business."  We  would 
not  be  warranted  in  depriving  Georgia  of  the  original 
jurisdiction  of  this  Court  merely  because  each  of  the  de- 
fendants could  be  found  in  some  judicial  district.  Unless 
it  were  clear  that  all  of  them  could  be  found  in  some  con- 
venient forum  we  could  not  say  that  Georgia  had  a 
"proper  and  adequate  remedy"  apart  from  the  original 
jurisdiction  of  this  Court.  Massachusetts  v.  Missouri, 
supra,  p.  19.  No  such  showing  has  been  made.  Once 
a  state  makes  out  a  case  which  comes  within  our  original 
jurisdiction,  its  right  to  come  here  is  established.  There 
is  no  requirement  in  the  Constitution  that  it  go  further 
and  show  that  no  other  forum  is  available  to  it. 

It  is  true  that  §  5  of  the  Sherman  Act  empowers  the 
court  before  whom  proceedings  under  §  4  are  pending  to 
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bring  in  parties  who  reside  outside  the  district  in  which 
the  court  is  held/-  That  procedure  is  available  in  civil 
suits  brought  by  the  United  States.  Standard  Oil  Co.  v. 
United  States,  221  U.  S.  1,  46.  But  since  §  4  is  limited  to 
suits  brought  by  the  United  States,  §  5  is  similarly  con- 
fined. See  Greer,  Mills  &  Co.  v.  Stoller,  77  F.  1 ;  Hansen 
Packing  Co.  v.  Armour  &  Co.,  16  F.  Supp.  784,  787.  Apart 
from  specific  exceptions  created  by  Congress  the  juris- 
diction of  the  district  courts  is  territorial.  As  stated  in 
Robertson  v.  Railroad  Labor  Board,  268  U.  S.  619,  622- 
623: 

"In  a  civil  suit  in  personam  jurisdiction  over  the  de- 
fendant, as  distinguished  from  venue,  implies,  among 
other  things,  either  voluntary  appearance  by  him  or  serv- 
ice of  process  upon  him  at  a  place  where  the  ofl&cer  serving 
it  has  authority  to  execute  a  writ  of  summons.  Under  the 
general  provisions  of  law,  a  United  States  district  court 


^2 Sec.  4  reads: 

"The  several  district  courts  of  the  United  States  are  invested  with 
jurisdiction  to  prevent  and  restrain  violations  of  sections  1-7  and  15 
of  this  title;  and  it  shall  be  the  duty  of  the  several  district  attorneys 
of  the  United  States,  in  their  respective  districts,  under  the  direction 
of  the  Attorney  General,  to  institute  proceedings  in  equity  to  prevent 
and  restrain  such  violations.  Such  proceedings  may  be  by  way  of 
petition  setting  forth  the  case  and  praying  that  such  violation  shall 
be  enjoined  or  otherwise  prohibited.  Wlien  the  parties  complained 
of  shall  have  been  duly  notified  of  such  petition  the  court  shall  pro- 
ceed, as  soon  as  may  be,  to  the  hearing  and  determination  of  the  case; 
and  pending  such  petition  and  before  final  decree,  the  court  may  at 
any  time  make  such  temporary  restraining  order  or  prohibition  as- 
shall  be  deemed  just  in  the  premises." 
Sec.  5  reads: 

"WTienever  it  shall  appear  to  the  court  before  which  any  proceeding 
under  section  4  of  this  title  may  be  pending,  that  the  ends  of  justice 
require  that  other  parties  should  be  brought  before  the  court,  the 
court  may  cause  them  to  be  summoned,  whether  they  reside  in  the 
district  in  which  the  court  is  held  or  not;  and  subpoenas  to  that  end 
may  be  served  in  any  district  by  the  marshal  thereof." 
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cannot  issue  process  beyond  the  limits  of  the  district, 
Harkness  v.  Hyde,  98  U.  S.  476 ;  Ex  parte  Graham,  3  Wash. 
456;  and  a  defendant  in  a  civil  suit  can  be  subjected  to  its 
jurisdiction  in  personam  only  by  service  within  the  dis- 
trict. Toland  v.  Sprague,  12  Pet.  300,  330.  Such  was  the 
general  rule  established  by  the  Judiciary  Act  of  September 
24,  1789,  c.  20,  §  11,  1  Stat.  73,  79,  in  accordance  with  the 
practice  at  the  common  law.  Piquet  v.  Swan,  5  Mason  35, 
39  et  seq.  And  such  has  been  the  general  rule  ever  since. 
Munter  v.  Weil  Corset  Co.,  261  U.  S.  276,  279." 

It  follows  that  we  should  not  in  the  exercise  of  our  dis- 
cretion remit  Georgia  to  the  federal  district  courts  for 
relief  against  the  injuries  of  which  she  complains. 

The  motion  for  leave  to  file  the  amended  bill  of  com- 
plaint is  granted. 

It  is  so  ordered. 

Mr.  Chief  Justice  Stoxe,  dissenting. 

Mr.  Justice  Roberts,  Mr.  Justice  Frankfurter, 
Mr.  Justice  Jacksox,  and  I  think  that  the  applica- 
tion of  the  State  of  Georgia  for  leave  to  file  its  amended 
bill  of  complaint  in  this  Court  should  be  denied  (1)  be- 
cause in  its  judicial  discretion,  this  Court  should,  without 
deciding  the  merits,  leave  the  State  to  its  remedy,  if  any,  in 
the  district  court;  (2)  because  the  State  lacks  standing  to 
present  the  only  substantial  issue  in  the  case;  and  (3) 
because  in  the  present  posture  of  the  case,  the  bill  of  com- 
plaint, for  several  reasons,  fails  to  state  a  cause  of  action 
for  which  a  court  of  equity  can  give  effective  relief. 

As  the  Court  concedes  and  for  reasons  which  will  pres- 
ently be  more  fully  considered,  the  State,  under  the  rule 
laid  down  in  Keogh  v.  Chicago  &  Northwestern  R.  Co., 
260  U.  S.  156,  cannot  maintain  its  suit  for  damages  result- 
ing from  the  alleged  conspiracy  to  fix  unlawful  interstate 
railroad  freight  rates.  But  the  Court  grants  Georgia's 
application  to  file  on  the  ground  that  its  bill  of  complaint. 
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as  now  amended,  states  a  cause  of  action  under  §  16  of  the 
Qayton  Act,  c.  323,  38  Stat.  737,  15  U.  S.  C.  §  26,  for  an 
injunction  against  a  conspiracy  in  violation  of  the  antitrust 
laws.  The  Court  holds  that  such  a  suit  is  within  the 
original  jurisdiction  of  this  Court,  conferred  by  Article 
III,  §  2,  Cls.  1  and  2  of  the  Constitution.  Clause  1  pro- 
vides that  the  judicial  power  of  the  United  States  extends 
"to  all  Cases,  in  Law  and  Equity,  arising  under  .  .  .  the 
Laws  of  the  United  States"  and  "to  Controversies  .  .  . 
between  a  State  and  Citizens  of  another  State.  .  .  ." 
Clause  2  confers  on  this  Court  original  jurisdiction  of 
those  cases  or  controversies  "in  which  a  State  shall  be 
Party." 

The  Court  disregards  the  fainthearted  and  uncon- 
vincing assertion  of  the  State  that  it  has  a  "common  law" 
cause  of  action  entitling  it,  independently  of  the  Clay- 
ton Act  and  the  federal  antitrust  laws,  to  maintain  the 
present  suit  to  restrain  the  alleged  conspiracy  to  fix  and 
maintain  rates  or  charges  for  the  interstate  transportation 
of  freight.  We  do  not  stop  to  consider  this  contention, 
for  we  are  of  the  opinion  that  the  objections  to  the  main- 
tenance of  the  present  suit  are  essentially  the  same, 
whether  it  be  regarded  as  a  suit  upon  a  cause  of  action 
arising  under  the  Clayton  Act  or  as  one  maintainable  upon 
the  equitable  principles  generally  applicable  in  the  federal 
courts  independently  of  the  Clayton  Act. 


If  it  be  assumed  that  the  State  may  maintain  this  ac- 
tion, either  as  parens  patriae  or  for  the  injury  to  itself 
as  a  shipper  and  consignee  of  interstate  freight,  the  right 
sought  to  be  established  is  in  point  of  substance  like  that 
of  a  private  corporation,  and  the  remedy  asked  is  one 
normally  pursued  in  district  courts  whose  facilities  and 
prescribed  judicial  duties  are  better  adapted  to  the  trial 
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of  issues  of  fact  than  are  those  of  this  Court.  In  an 
original  suit,  even  when  the  case  is  first  referred  to  a 
master,  this  Court  has  the  duty  of  making  an  independent 
examination  of  the  evidence,  a  time-consuming  process 
which  seriously  interferes  with  the  discharge  of  our  ever- 
increasing  appellate  duties.  No  reason  appears  why  the 
present  suit  may  not  be  as  conveniently  proceeded  with 
in  the  district  court  of  the  proper  venue  as  in  this  Court, 
or  why  the  convenience  of  the  parties  and  witnesses,  as 
well  as  of  the  courts  concerned,  would  be  better  served  by 
a  trial  before  a  master  appointed  by  this  Court  than  by  a 
trial  in  the  appropriate  district  court  with  the  customary 
appellate  review.  The  case  seems  preeminently  one  where 
this  Court  may  and  should,  in  the  exercise  of  its  discretion 
and  in  the  interest  of  a  more  efficient  administration  of 
justice,  decline  to  exercise  its  jurisdiction,  and  remit  the 
parties  to  the  appropriate  district  court  for  the  proper 
disposition  of  the  case  there.  North  Dakota  v.  Chicago  & 
Northwestern  R.  Co.,  257  U.  S.  485;  Georgia  v.  Chat- 
tanooga, 264  IT.  S.  472,  483 ;  Oklahoma  ex  rel.  Johnson  v. 
Cook,  304  U.  S.  387,  396;  Massachusetts  v.  Missouri, 
308U.S.  1,17-20. 

It  is  said  that  Georgia  should  not  be  deprived  of  the 
jurisdiction  of  this  Court  unless  it  can  bring  suit  against 
all  the  defendants  in  one  convenient  district;  and  that 
there  is  no  reason  for  assuming  that  all  the  defendants  are 
amenable  to  suit  in  any  one  judicial  district.  But  this 
puts  the  shoe  on  the  wrong  foot.  It  is  Georgia  which  seeks 
to  invoke  our  equity  jurisdiction  to  hear  this  case,  and 
when  the  question  of  our  discretionary  power  to  remit  the 
parties  to  an  adequate  remedy  in  some  other  court  is 
raised,  it  is  incumbent  upon  it  to  show  that  it  will  be  un- 
able to  reach  all  the  defendants  in  a  convenient  district. 
And  Georgia,  although  invited  on  the  argument  of  this 
motion  to  do  so,  has  made  no  showing  that  the  suit  cannot 
be  proceeded  with  in  a  district  court  as  readily  as  in  this 
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Court.  It  made  no  such  allegation  in  the  amended  bill 
of  complaint  which  it  tenders.^  Hence  we  can  only  con- 
clude that  there  is  no  such  obstacle. 

Further,  it  may  be  readily  determined  from  standard 
works  of  reference,  such  as  The  Ofl&cial  Guide  of  the  Rail- 
ways, Moody's  Steam  Railroads,  railroad  timetables,  and 
telephone  directories,  that  the  supposed  difficulty  is  not 
a  real  one.  Under  §  12  of  the  Clayton  Act,  15  U.  S.  C. 
§  22,  these  defendants  may  be  sued  in  any  district  in 
which  they  are  "found"  or  "transact  business."  A  corpo- 
ration both  is  "found"  and  "transacts  business"  in  a  dis- 
trict in  which  it  operates  a  railroad  or  in  which  it  main- 
tains an  office  for  the  solicitation  of  freight  or  passenger 
traffic.  See  Eastman  Kodak  Co.  v.  Southern  Photo  Co., 
273  U.  S.  359,  370-374;  United  States  v.  Univis  Lens  Co., 
316  U.  S.  241,  246.  These  facts  may  be  ascertained  read- 
ily from  the  sources  we  have  mentioned.  It  appears  from 
them  that  there  are  several  districts  which  would  be  as 
convenient  for  a  trial  as  Washington,  D.  C,  where  pro- 
ceedings before  this  Court  would  be  had,  and  in  which 
Georgia  may  obtain  service  of  process  upon  at  least  as 
many  of  the  defendants  named  in  the  complaint,  as  it  may 
sue  in  this  Court.  For  Georgia,  itself,  as  well  as  this  Court, 
seems  reconciled  to  the  suit's  continuing  here  with  but 
eighteen  of  the  tw^enty  defendants,  since  two  may  be 
required  to  be  dismissed  from  the  suit  as  citizens  of 
Georgia.^ 


^  Some  reliance  is  placed  on  an  alIep;ation  of  the  proposed  amended 
complaint,  which,  in  its  context,  is  that  the  matters  of  which  com- 
plaint is  made  are  not  within  the  jurisdiction  of  the  state  courts  of 
Georgia;  but  that  has  no  bearing  on  the  question  whether  they  are 
within  the  competence  of  a  federal  district  court  in  Georgia  or  in  any 
other  State. 

2  These  two  defendants  are  the  Seaboard  Air  Line  Eailway  Co., 
and  the  Nashville,  Chattanooga  &  St.  Louis  Ry.,  two  of  the  largest 
of  the  southern  defendants. 
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Of  the  twenty  defendants,  at  least  18,  not  including 
the  New  York,  Chicago  &  St.  Louis  R.  Co.  and  the  Rich- 
mond, Fredericksburg  &  Potomac  R.  Co.  (R.  F.  &  P.), 
are  within  the  jurisdiction  of  the  Northern  District  of 
Georgia.  Of  these  defendants,  at  least  19,  all  but  the 
R.  F.  &  P.,  transact  business  in  the  Northern  District  of 
Illinois  and  in  the  Southern  District  of  New  York.  At 
least  18,  not  including  the  R.  F.  &  P.  and  the  Nashville, 
Chattanooga  &  St.  Louis  Ry.,  are  amenable  to  suit  in  the 
Western  District  of  Pennsylvania  and  in  the  Eastern  Dis- 
trict of  Michigan.  At  least  18,  all  but  the  R.  F.  &  P.  and 
the  Carolina,  Clinchfield  and  Ohio  Railway,^  are  suable  in 
the  Eastern  District  of  Missouri.  Thus,  there  is  no  want 
of  a  suitable  forum  in  which  Georgia  can  reach  at  least 
the  same  number  of  defendants  as  she  may  sue  in  this 
Court.  And  it  may  be  that  service  can  be  had  on  the 
other  defendants  in  the  districts  named. 

II 

If  leave  to  file  were  denied,  as  we  think  it  should  be, 
without  prejudice  to  a  suit  in  a  district  court,  it  would  be 
unnecessary  at  this  stage  of  the  proceedings  to  pass  upon 
the  question  whether  the  suit  is  one  which  a  court  of 
equity  could  entertain.  But  in  assuming  jurisdiction  of 
the  case,  the  Court  passes  on  that  question.  Hence  it 
becomes  necessary  to  state  the  reasons  why,  in  the  pres- 
ent posture  of  the  case,  the  State  does  not  state  a  case 
for  relief  within  our  original  jurisdiction. 

The  gist  of  the  cause  of  action  asserted  by  the  amended 
complaint  is  the  injury  visited  upon  the  inhabitants  of 
the  State  of  Georgia  by  the  alleged  conspiracy  among 
the  defendant  railroads  to  fix  and  maintain  unlawfully 
excessive  and  discriminatory  rates  upon  freight  moving 


3  This  defendant  has  been  operating  since  1924  as  the  Chnchfield 
Railroad  Company,  under  lease  to  the  Atlantic  Coast  Line  R.  Co.  and 
the  Louisville  &  Nashville  R.  Co. 
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by  interstate  rail  transportation  to  and  from  Georgia.  It 
is  further  alleged  that  the  conspiracy  violates  the  Sherman 
Act,  and  that  its  effect  is  to  retard  the  economic  growth 
of  the  State.  To  this  is  added  what  the  Court  concedes 
is  a  mere  "makeweight"  allegation  of  injury  to  the  State 
in  its  capacity  as  an  owner  of  a  railroad,  and  as  a  shipper 
and  consignee  of  freight. 

But  the  inhabitants  of  the  State  who  have  suffered  in- 
jur}'-  or  who  are  threatened  with  injury  by  the  unlawful 
practices  alleged  in  the  amended  complaint  are  alone 
entitled  to  seek  a  legal  remedy  for  their  injury,  and  are 
the  proper  parties  plaintiff  in  any  suit  to  enforce  their 
rights  which  are  alleged  to  have  been  infringed.  It  has 
long  been  settled  by  the  decisions  of  this  Court  that  a 
State  is  without  standing  to  maintain  suit  for  injuries 
sustained  by  its  citizens  and  inhabitants  for  which  they 
may  sue  in  their  own  behalf.  New  Hampshire  v.  Louisi- 
ana, 108  U.  S.  76;  Louisiana  v.  Texas,  176  U.  S.  1;  Okla- 
homa V.  Atchison,  T.  <fc  S.  F.  R.  Co.,  220  U.  S.  277,  289; 
Oklakoma  ex  rel.  Johnson  v.  Cook,  supra,  395-396;  Jones 
ex  rel.  Louisiana  v.  Bowles,  322  U.  S.  707.  And  many 
years  ago  it  was  established  by  decisions  of  this  Court, 
whose  authority  has  remained  unimpaired  until  discarded 
by  the  opinion  of  the  Court  just  announced,  that  a  State 
does  not  stand  in  such  relation  to  its  citizens  and  inhabit- 
ants as  to  enable  it  to  maintain  an  original  suit  in  this 
Court  to  protect  them  by  injunction  from  injuries  to  the 
State's  economy  resulting  from  the  maintenance  of  unlaw- 
ful interstate  freight  rates.  Oklahomu  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  supra;  of.  Oklahoma  v.  Gulj,  C.  &  S.  F.  R.  Co., 
220  U.S.  290, 301. 

In  the  Atchison  Railway  case  the  plaintiff  State  alleged 
as  the  basis  for  its  capacity  to  sue  for  relief,  see  220  U.  S. 
at  283-284,  as  does  Georgia  here,  that  the  maintenance 
of  the  unlawful  structure  of  freight  rates  on  commodities 
widely  used  by  inhabitants  of  the  State  was  "  'a  menace 
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to  the  future  of  said  State'  .  .  .  [and]  a  hindrance  to  the 
growth  of  the  State."  This  Court  nevertheless  held  that 
the  wrong  was  to  the  individuals  of  the  State,  and  that  the 
State  was  therefore  not  in  a  position  to  bring  the  suit  as 
parens  patriae. 

The  federal  government  is  parens  patriae  with  respect 
of  the  cause  of  action  here  alleged,  and  not  the  State.  The 
federal  government  alone  stands  in  such  relationship  to 
the  citizens  and  inhabitants  of  the  United  States,  as  to 
permit  the  bringing  of  suit  in  their  behalf,  to  protect  them 
from  the  violation  of  federal  laws  relating  to  interstate 
commerce.  See  Massachusetts  v.  Mellon,  262  TJ.  S.  447, 
485-486;  Florida  v.  Mellon,  273  U.  S.  12,  18;  Jones  ex  rel. 
Louisiana  v.  Bowles,  supra.  The  Sherman  Act,  §§  1-4,  15 
TJ.  S.  C.  §§  1-4,  recognized  that  it  is  the  United  States 
which  is  parens  patriae,  when  it  authorized  the  United 
States,  not  the  individual  States,  to  bring  criminal  pros- 
ecutions or  suits  for  injunctions  under  the  Act. 

When  the  United  States  brings  such  a  suit  it  is  acting 
on  behalf  of  the  people  of  the  United  States,  and  in  the 
national  interest.  The  authority  to  bring  such  suits  in- 
cludes the  discretionary  authority  not  to  bring  them,  if  the 
responsible  officers  of  the  government  are  of  the  opinion 
that  a  suit  is  not  warranted  or  would  be  of  disservice  to 
the  national  interest.  To  permit  a  State  to  bring  a  Sher- 
man Act  suit  in  behalf  of  the  public  is  to  fly  in  the  face  of 
the  national  policy  established  by  Congress  that  the  fed- 
eral government  should  determine  when  such  a  suit  is  to 
be  brought  and  how  it  should  be  prosecuted. 

Thus  the  Sherman  Act  entrusted  to  the  national  gov- 
ernment the  duty  to  represent  the  people  in  the  vindica- 
tion of  their  rights  under  the  antitrust  laws.  And  this  is 
confirmed  by  §  16  of  the  Clayton  Act,  which  permits  in- 
junction suits  by  the  United  States  against  common  car- 
riers in  respect  of  matters  within  the  province  of  the  Inter- 
state Commerce  Commission,  while  prohibiting  such  suits 
to  all  others,  including  a  State. 
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Ill 

But  even  if,  as  the  Court  decides,  Georgia  has  standing 
to  maintain  this  suit,  either  in  its  own  right  or  as  parens 
patriae,  and  this  Court  has  jurisdiction  of  the  suit  and 
should,  in  the  exercise  of  its  discretion,  entertain  it  rather 
than  remit  the  parties  to  the  district  court,  the  more  im- 
portant question  remains  whether  the  present  suit  is  one 
in  which  a  court  of  equity  can  give  any  effective  reUef . 

The  suit,  so  far  as  the  Court  allows  its  prosecution,  is  in 
equity  to  restrain  an  alleged  conspiracy  by  the  defendant 
rail  carriers  to  fix  and  maintain  unjust,  unlawful,  ex- 
cessive, and  discriminatory  freight  rates  in  violation  of 
the  antitrust  laws.  Section  16  of  the  Clayton  Act,  15 
U.  S.  C.  §  26,  authorizes  "any  person"  to  maintain  a  suit 
to  restrain  violations  of  the  antitrust  laws,  and  the  State 
of  Georgia,  suing  for  its  own  injuries,  is  a  person  within 
the  meaning  of  that  section.  Georgia  v.  Evans,  316  U.  S. 
159.  The  section  provides  that  the  relief  to  be  given  is  an 
injunction  "against  threatened  loss  or  damage  by  a  vio- 
lation of  the  antitrust  laws,  .  .  .  when  and  under  the 
same  conditions  and  principles  as  injunctive  relief  against 
threatened  conduct  that  will  cause  loss  or  damage  is 
granted  by  courts  of  equity,  under  the  rules  governing 
such  proceedings  .  .  ."  And  even  though,  as  asserted, 
the  suit  be  maintainable  in  the  federal  courts  independ- 
ently of  the  Clayton  Act.  the  controlling  principles  gov- 
erning the  maintenance  of  the  suit  are  the  same  in  either 
case.  The  plaintiff  must  show  threatened  injury,  Vicks- 
burg  Waterworks  Co.  v.  Vickshurg,  185  U.  S.  65,  82;  Paine 
Lumber  Co.  v.  Neal,  244  U.  S.  459,  471;  Duplex  Co.  v. 
Deering,  254  U.  S.  443,  464-465 ;  compare  Texas  v.  Florida, 
306  U.  S.  398,  406-412  with  Massachusetts  v.  Missouri, 
supra,  15-16,  for  which  he  is  without  other  adequate  rem- 
edy, Matthews  v.  Rodgers,  284  U.  S.  521,  525-526,  and 
cases  cited;  Schoenthal  v.  Irving  Trust  Co.,  287  U.  S.  92, 
94;  Myers  v.  Bethlehem  Corp.,  303  U.  S.  41,  50-52,  and 
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cases  cited,  and  for  which  a  court  of  equity  is  able  to 
provide  a  remedy. 

Georgia  is  threatened  with  injury  only  as  the  alleged 
conspiracy  will  result  in  the  defendants'  charging  freight 
rates  other  than  those  which  would  exist  in  the  absence 
of  the  conspiracy.  That  is.  Georgia  is  not  injured  unless 
other  rates  than  those  now  in  force  would  be  charged  if 
the  alleged  conspiracy  were  to  cease.  While  threatened 
damage  in  that  sense  could  be  assumed  in  a  free  competi- 
tive market,  freight  rates  are  not,  under  the  Interstate 
Commerce  Act,  arrived  at  by  the  processes  of  free  com- 
petition. The  requirements  of  the  Act  are,  as  we  will  see, 
that  the  rates  be  just  and  reasonable  and  that  they  accord 
with  the  national  transportation  policy;  the  determina- 
tion, in  the  first  instance,  whether  the  rates  conform  to 
those  standards  is  left  by  Congress  to  the  Interstate  Com- 
merce Commission,  not  to  the  courts.  And  unless  Georgia 
can  show  that  the  present  rates  are  unlawful,  or  that  some 
other  rate  structure,  which  could  be  substituted  for  that 
now  in  force,  would  be  just  and  reasonable,  which  Georgia 
cannot  do  without  prior  resort  to  the  Commission,  it  can 
not  show  that  any  other  structure  could  lawfully  exist  or 
that  any  injury  to  it  is  threatened  by  the  conspiracy. 

It  follows  from  this  that  the  prerequisites  to  the  main- 
tenance of  the  present  suit  are  lacking  for  the  following 
reasons:  First,  the  State  has  not  availed  itself  of  or  ex- 
hausted the  administrative  remedies  provided  by  the  In- 
terstate Commerce  Act,  which  may  afford  an  adequate 
remedy  and  which  must  in  any  case  precede  the  institu- 
tion of  the  present  suit  in  equity.  Second,  the  suit  as 
now  framed  falls  within  the  proviso  of  §  16  of  the  Clayton 
Act  denying  to  any  "person,"  except  the  United  States, 
authority  "to  bring  suit  in  equity  for  injunctive  relief 
against  any  common  carrier  subject  to  the  provisions  of" 
the  Interstate  Commerce  Act,  "in  respect  of  any  matter 
subject  to  the  regulation,  supervision,  or  other  jurisdic- 
tion  of  the  Interstate  Commerce   Commission."     And 


827 

GEORGIA  V.  PENNSYLVANIA  R.  CO.       477 

439  Stone,  C.  J.,  dissenting. 

third,  in  the  absence  of  a  determination  by  the  Commis- 
sion of  the  unlawfulness  of  the  interstate  freight  tariffs 
filed  or  proposed  to  be  filed  by  the  several  defendant  car- 
riers, no  court  of  equity  could,  within  the  scope  of  its 
authority,  frame  a  decree  effectively  enjoining  an  agree- 
ment or  "conspiracy"  to  file  tariffs  establishing  interstate 
freight  rates. 

First.  The  fact  that  a  State  may  constitutionally  invoke 
the  jurisdiction  of  this  Court  in  a  suit  brought  by  it  against 
citizens  of  another  State,  does  not  dispense  with  the  fur- 
ther requisite  that  if  equitable  relief  is  sought,  the  bill  of 
complaint  must  state  a  cause  of  action  cognizable  in 
equity,  of  such  a  nature  that  the  Court  can  give  relief. 
Texas  v.  Florida,  supra,  405.  It  is,  as  we  have  said,  a 
familiar  principle  governing  the  exercise  of  equity  juris- 
diction of  federal  courts  that  equitable  relief  may  be  in- 
voked only  when  the  plaintiff  is  without  other  adequate 
remedy.  And  it  is  a  corollary  of  this  that  a  suitor  may 
not  seek  such  relief  until  he  has  exhausted  his  available 
administrative  remedies.  Myers  v.  Bethlehem  Corp., 
supra,  51,  n.  9,  and  cases  cited;  Natural  Gas  Co.  v.  Slattery, 
302  U.  S.  300,  310-311. 

Here,  by  the  terms  of  §  16  of  the  Clayton  Act,  as  well  as 
the  principles  generally  governing  equitable  relief  in  the 
federal  courts,  the  State,  in  order  to  secure  the  aid  of  equity, 
must  show  injury  caused  or  threatened  by  the  alleged  un- 
lawful acts  of  which  it  complains.  Since  the  wrongful  acts 
relied  upon  are  a  conspiracy  to  adopt  and  maintain  unjust, 
unlawful,  excessive  or  discriminatory  freight  rates,  the 
only  threatened  injury  to  the  State  or  its  inhabitants, 
resulting  from  the  conspiracy,  is  that  which  is  or  may  be 
caused  by  such  unlawful  rates. 

But  the  Interstate  Commerce  Act  requires  all  interstate 
rail  carriers,  before  putting  into  effect  rates  or  charges  for 
interstate  transportation  to  adopt  and  file  with  the  Com- 
mission just  and  reasonable  rates.  §§1  (4)  (5)  (6),  6(1) 
(3),  49  U.  S.  C.  §§  1  (4)  (5)  (6),  6  (1)  (3).    It  confers  on 
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the  Commission  exclusive  jurisdiction  to  determine  the 
lawfulness  of  all  rates  appearing  in  the  filed  tariffs,  and 
authority  to  suspend  rates,  and  to  order  the  railroad  to 
cease  and  desist  from  charging  other  than  the  lawful  rates. 
§§  15(1)  (7),49U.S.C.  §15(1)  (7).  The  Commission's 
determination  is  to  be  in  accordance  with  the  "national 
transportation  policy,"  to  develop  and  preserve  a  national 
transportation  system,  see  Wisconsin  Railroad  Commis- 
sion V.  Chicago,  B.  &  Q.  R.  Co.,  257  U.  S.  563,  585 ;  New 
England  Divisions  Case,  261  U.  S.  184,  189-190;  Railroad 
Commission  v.  Southern  Pacific  Co.,  264  U.  S.  331,  341- 
342,  and  to  establish  and  maintain  "reasonable  charges 
.  .  .,  without  .  .  .  unfair  or  destructive  competitive 
practices  .  .  ."  Transportation  Act  of  1940,  c.  722,  54 
Stat.  899,  §  1. 

The  Commission  is  directed  to  consider  the  effect  of 
rates  on  the  movement  of  traffic,  and  the  need  of  adequate 
and  efficient  railway  transportation  service  at  low  cost, 
as  well  as  the  carriers'  need  of  revenues  sufficient  to  en- 
able them  to  provide  that  service.  Interstate  Commerce 
Act,  as  amended,  §  15a,  49  U.  S.  C.  §  15a.  In  fixing 
rates  or  divisions,  the  Commission's  determination  may 
take  account  of  the  financial  needs  of  the  weaker  carriers, 
by  giving  them  a  larger  share  of  divisions,  or  by  a  general 
rate  increase.*    New  England  Divisions  Case,  supra,  189- 


^  Under  the  recapture  clause  of  the  Transportation  Act  of  1920, 
c.  91,  41  Stat.  488,  §  422,  adding  §  15a  to  the  Interstate  Coimnerce  Act, 
profits  of  carriers  in  excess  of  a  fair  return  were  held  in  trust  for 
purposes  of  improving  railroad  service.  Dayton-Goose  Creek  R.  Co. 
V.  United  States,  263  U.  S.  456.  The  recapture  clause  was  repealed 
by  the  Act  of  June  16,  1933,  c.  91,  48  Stat.  220,  §  205.  But  its  under- 
lying purpose  to  permit  rates  sufficient  to  provide  an  adequate  and 
efficient  transportation  system  was  reaffirmed  by  the  declaration  of  a 
"National  Transportation  Policy"  which  the  Commission  is  com- 
manded to  observe,  by  the  Transportation  Act  of  1940,  c.  722,  54 
Stat.  899,  §1. 
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195;  Beaumont,  S.  L.  &  W.  R.  Co.  v.  United  States,  282 
U.  S.  74;  cf.  Ann  Arbor  R.  Co.  v.  United  States,  281  U.  S. 
658.  It  may  fix  minimum  as  well  as  maximum  rates,  §  15, 
49  U.  S.  C.  ^  15,  thus  permitting  it  to  prevent  cut-throat 
competition  and  to  protect  weaker  competitors.  It  may 
consider  the  effect  of  competing  means  of  transportation, 
or  other  relevant  circumstances  and  conditions  attending 
the  transportation  service.  See  Barringer  &  Co.  v.  United 
States,  319  U.  S.  1,  and  authorities  cited;  and  on  the  con- 
siderations upon  which  the  Commission  fixes  rates,  see 
Sharfman,  The  Interstate  Commerce  Commission,  Volume 
III-B.  These  and  many  other  controlling  factors,  which 
enter  the  Commission's  determination  of  rates,  may  be 
irrelevant  to  decision  in  an  ordinary  Sherman  Act  case,  but 
are  inextricably  interwoven  with  the  present  suit,  in  which 
the  State  must  establish  that  injury  to  it  is  threatened  by 
the  conspiracy  to  fix  freight  rates. 

The  Commission's  orders  are  enforceable  by  injunc- 
tions in  the  district  courts.  §  16  (12),  49  U.  S.  C.  §  16 
(12).  And  the  administrative  remedy  is  exclusive  of  any 
which  may  be  afforded  by  courts,  at  least  until  the  Com- 
mission has  passed  upon  the  validity  of  the  rates  and  clas- 
sifications involved.  Texas  &  Pacific  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426;  Robinson  v.  Baltimore  & 
Ohio  R.  Co.,  222  U.  S.  506;  Northern  Pacific  R.  Co.  v. 
Solum,  247  U.  S.  477;  Director  General  of  Railroads  v. 
Viscose  Co.,  254  U.  S.  498;  Midland  Valley  R.  Co.  v.  Bark- 
ley,  276  U,  S.  482.  Until  the  Commission  acts,  no  court 
can  say  that  the  rates  are  not  lawful  and  reasonable  or 
that  they  are  not  within  the  lowest  range  of  the  zone  of 
reasonableness.  Nor  can  either  be  assumed,  the  burden 
being  upon  Georgia  to  show  that  it  is  injured  by  the  acts 
of  which  it  complains.  And  if  the  present  rates  are  at 
the  lowest  point  of  reasonableness,  as  they  well  may  be, 
Georgia  is  not  injured,  for  in  that  event  no  lower  rates 
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could  be  lawfully  enforced  by  the  Commission  or  the 
courts. 

It  is  not  without  pertinence  to  the  present  application 
that  the  State  of  Georgia  and  seven  other  southern  States 
are  parties  to  proceedings  now  pending  before  the  Inter- 
state Commerce  Commission,  Docket  No.  28300,  Class 
Rate  Investigation,  and  Docket  No.  28310,  Consolidated 
Freight  Classification,  in  which  the  Chairman  of  the 
Georgia  Public  Service  Commission  has  appeared  as  the 
principal  witness  on  behalf  of  the  State.  In  these  proceed- 
ings the  witness  urged  uniformity  of  rates  in  southern  and 
official  classification  territories,  in  conformity  to  the  offi- 
cial territory  system  of  rates.  The  witness  relied  on 
§  3  (1)  of  the  Act,  49  U.  S.  C.  §  3  (1),  making  it  unlawful 
for  any  rail  carrier  to  make  or  give  undue  or  unrea- 
sonable preferences  or  advantage  to  any  particular  per- 
son, locality  or  particular  description  of  traffic ;  on  §  1  (4) 
(5)  (6),  49  U.  S.  C.  §  1  (4)  (5)  (6),  requiring  common 
carriers  by  rail  to  establish  just  and  reasonable  rates, 
fares,  charges  and  classifications;  and  on  §  5  (b)  of  the 
Transportation  Act  of  1940,  which  requires  the  Commis- 
sion to  investigate  the  lawfulness  of  rates  between  points 
in  different  classification  territories  and  to  enter  such 
orders  as  may  be  appropriate  for  the  removal  "of  any 
unlawfulness  which  may  be  found  to  exist." 

It  is  plain  that  the  Commission  has  jurisdiction  in  these 
proceedings  to  set  aside  such  unlawful  rates  as  may  have 
resulted  from  the  conspiracies  alleged  in  the  State's 
amended  complaint.  If  the  Commission  orders  them  set 
aside,  nothing  further  remains  for  any  court  to  do,  for 
reasons  which  will  presently  more  fully  appear,  save  only 
as  it  may  be  asked  to  review  or  enforce  the  Commission's 
order.  Without  prior  resort  to  the  Commission,  Georgia 
does  not  and  cannot  establish  in  a  court  proceeding  that 
it  is  threatened  with  injury  by  the  conspiracy  or  that  it 
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is  necessary  for  it  to  resort  to  the  courts  to  secure  the 
rehef  which  it  seeks  in  the  present  suit. 

The  State  seeks  to  avoid  these  plain  provisions  of  the 
Clayton  and  Interstate  Commerce  Acts  by  its  insistence 
that  by  its  amended  complaint  it  asks  relief  not  from  the 
unlawful  rates  which  have  been  or  will  be  established  as 
a  result  of  the  alleged  conspiracy,  but  from  the  conspiracy 
itself,  over  which  the  Interstate  Commerce  Commission 
is  said  to  have  no  jurisdiction,  and  from  which  it  can  give 
no  relief.  In  the  State's  bill  of  complaint,  as  originally 
presented,  it  sought  an  injunction  setting  aside  the  unlaw- 
ful rates.  Evidently  realizing  that  all  courts  are  precluded 
from  taking  such  action  before  the  Commission  has  de- 
termined the  validity  of  the  rates,  the  State  sought  to 
overcome  the  difficulty  by  an  amendment  to  its  bill  of 
complaint,  purporting  to  withdraw  its  attack  on  the  rates 
and  assailing  the  conspiracy  alone.  But,  as  the  Court 
seems  to  recognize,  even  the  amended  complaint  con- 
tains allegations  and  raises  issues  as  to  whether  the  rates 
charged  by  the  defendants  are  discriminatory.  The  com- 
plaint therefore  raises  questions  as  to  interference  with  the 
primary  jurisdiction  of  the  Interstate  Commerce  Com- 
mission which  are  essentially  the  same  as  those  presented 
by  the  original  bill. 

This  verbal  maneuver,  as  a  means  of  conferring  juris- 
diction on  this  Court,  is  futile,  for  the  reason,  as  we  have 
said,  that  the  State  cannot  maintain  its  suit  in  equity 
either  under  §  16  of  the  Clayton  Act  or  upon  general  equity 
principles,  without  establishing  a  threatened  injury  to 
it  or  those  whom  it  represents.  And  this  is  equally  true 
whether  it  sues  as  parens  patriae  or  as  owner  of  a  railroad, 
and  a  shipper  and  consignee  of  freight.  The  threatened 
injury  can  ensue  only  from  the  maintenance  of  the  unlaw- 
ful rates  and  practices,  which  are  specially  charged  to  be 
discriminatory.    But  "a  rate  is  not  necessarily  illegal  be- 
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cause  it  is  the  result  of  a  conspiracy  in  restraint  of  trade  in 
violation  of  the  Anti-Trust  Act.  WTiat  rates  are  legal  is 
determined  by  the  Act  to  Regulate  Conunerce"  and  not  by 
the  antitrust  laws.  Keogh  v.  Chicago  <fc  Northwestern  R. 
Co.,  supra,  162.  Hence  it  follows  in  this  case  that  the  suit 
can  be  maintained  only  by  showing  that  the  alleged  con- 
spiracy has  resulted  or  will  result  in  unlawful  rates,  or  that 
without  the  conspiracy,  lawful  rates,  other  than  those  now 
in  force,  would  prevail,  determinations  which  can  be  made 
only  by  the  Interstate  Commerce  Commission,  and  which 
must  be  made  by  it,  before  this  Court  can  take  any  judicial 
action  based  upon  such  determinations. 

We  assume  for  present  purposes  that  a  conspiracy  to  fix 
lawful  rates  may  be  a  violation  of  the  antitrust  laws, 
as  was  intimated  in  the  Keogh  case.  But  as  this  Court 
there  pointed  out,  pages  161-162,  the  remedy  is  not  to 
be  had  by  the  suit  of  a  private  individual;  ''the  Govern- 
ment may  have  redress  by  criminal  proceedings  under 
§  3,  by  injunction  under  §  4,  and  by  forfeiture  under  §  6." 
The  State  cannot,  more  than  a  private  individual,  bring 
a  suit  under  the  Clayton  Act  to  restrain  the  conspiracy 
unless  it  be  a  conspiracy  to  do  something  injurious  to 
the  plaintiff.  The  only  such  injury  alleged  in  a  great 
variety  of  ways  is  that  caused  by  unlawful  and  discrimi- 
natory freight  rates  established  by  the  conspiracy.  No 
such  injury  can  be  presumed  from  a  conspiracy  to  fix 
lawful  rates  or  to  fix  any  rate  unless  it  can  be  known 
with  what  new  rates  those  now  in  force  will  be  replaced 
by  Commission  action. 

For  this  and  like  reasons,  this  Court  has  uniformly 
refused  to  permit  a  party  under  guise  of  suing  under  the 
antitrust  laws,  to  seek  in  the  courts  by  indirection,  deter- 
minations which  are  reserved  for  the  Commission  in  the 
first  instance.  Keogh  v.  Chicago  &  Northivestern  R.  Co., 
supra;  Central  Transfer  Co.  v.  Terminal  Railroad  Assn., 
288  U.  S.  469,  476;  Terminal  Warehouse  Co.  v.  Pennsyl- 
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vania  R.  Co.,  297  U.  S.  500;  and  compare  United  States 
Navigation  Co.  v.  Cunard  S.  S.  Co.,  284  U.  S.  474;  Armour 
&  Co.  V.  Alton  R.  Co.,  312  U.  S.  195.  As  these  cases  show, 
the  State  cannot  make  its  assault  on  a  matter  said  not  to 
be  within  the  jurisdiction  of  the  Commission,  when  ad- 
judication must  turn  upon  matters  which  are  within  its 
jurisdiction.  Here  the  Court  cannot  ascertain  and  en- 
join threatened  injury  resulting  from  a  conspiracy  to  fix 
unlawful  freight  rates  without  considering  their  lawful- 
ness and  reasonableness,  and  thus  encroaching  upon  the 
authority  which  Congress  has  given  to  the  Commission 
alone.  The  case  is  therefore  peculiarly  one  for  the  appli- 
cation of  the  rule  that  equity  will  not  undertake  to  give 
relief  until  the  plaintiff  has  exhausted  his  administrative 
remedies,  for  until  that  has  occurred,  it  cannot  be  known 
that  the  plaintiff  is  without  adequate  relief  or,  in  the 
event  that  it  is  not,  what  relief  equity  may  appropriately 
give. 

Second.  Independent  of,  but  supplementing  the  con- 
siderations which  indicate  the  unmistakable  intention  of 
Congress  that  a  suit  like  the  present  should  not  be  made 
the  means  of  breaking  down  the  regulatory  powers  of  the 
Commission,  are  the  provisions  of  §  16  of  the  Clayton  Act. 
As  already  noted,  a  proviso  to  the  section  withholds  from 
"any  person"  other  than  the  United  States  the  right  "to 
bring  suit  in  equity  for  injunctive  relief  against  any  com- 
mon carrier  subject  to  the  provisions  of"  the  Interstate 
Commerce  Act  "in  respect  of  any  matter  subject  to  the 
regulation,  supervision,  or  other  jurisdiction  of  the  Inter- 
state Commerce  Commission." 

When  the  Clayton  Act  was  adopted  in  1914.  the  Com- 
mission had  already  been  given  broad  powers  to  fix  and 
regulate  rates  by  the  Hepburn  Act  of  June  29,  1906, 
c.  3591,  34  Stat.  584,  and  the  Mann-Elkins  Act  of  June 
18,  1910,  c.  309,  36  Stat.  539.  Congress  realized  the 
danger  that  indiscriminate  suits  for  injunctions  under  the 
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antitrust  laws,  in  many  cases  affecting  interstate  rail 
carriers,  would  substitute  the  many  district  courts  for  the 
Commission,  the  single  rate-making  authority,  a  retro- 
gression from  the  consistent  Congressional  policy  to 
avoid  confusion  and  conflict  in  this  field.  Hence,  when 
Congress,  by  §  16  of  the  Clayton  Act,  for  the  first  time 
authorized  private  suitors  to  seek  relief  by  injunction 
under  the  antitrust  laws,  it  was  at  pains  to  bar  such  suits 
against  carriers  with  respect  to  any  matters  within  the 
province  of  the  Commission.  Thus  it  was  the  purpose  of 
§  16  to  preclude  the  breakdown  of  the  unified  rate  struc- 
ture established  for  the  nation  by  the  Commission,  as 
would  inevitably  result  from  the  maintenance  under  the 
Sherman  Act  of  numerous  individual  suits,  like  the 
present  one.  affecting  rates  which  Congress  had  left  within 
the  Commission's  exclusive  control  in  the  first  instance. 

The  statutory  command  can  no  more  be  evaded  than 
may  the  exclusive  jurisdiction  of  the  Commission  to  regu- 
late rates,  by  saying  that  the  "relief"  which  Georgia  seeks 
is  not  a  matter  subject  to  the  jurisdiction  of  the  Commis- 
sion. Section  16  does  not  foreclose  a  suit  merely  where 
the  "relief  is  a  matter  subject  to  the  jurisdiction  of  the 
Commission.  Its  words  are  much  broader.  They  deny 
the  remedy,  except  to  the  United  States,  "in  respect  of 
any  matter  subject  to  .  ,  .  the  jurisdiction"  of  the  Com- 
mission. As  we  have  said,  Georgia  cannot  show  damage 
save  by  showing  that  the  Commission  would  approve  some 
rate  structure  other  than  that  presently  existing.  That 
is  certainly  a  "matter  subject  to  the  ,  .  .  jurisdiction"  of 
the  Commission,  sufficient  to  preclude  a  suit  under  §  16. 

The  inseparability  of  equitable  relief  against  a  rate- 
making  conspiracy  from  that  against  the  unlawfulness  of 
the  rates  w^hich  are  or  may  be  its  fruits,  has  already  been 
pointed  out.  Suffice  it  to  say  here  that  precisely  the  argu- 
ment now  made  for  disregarding  the  prohibition  of  §  16 
was  rejected  by  this  Court  in  a  suit  brought  by  an  injured 
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private  party  to  restrain  agreements  or  conspiracies  to  do 
acts  within  the  jurisdiction  of  the  Commission.  Central 
Transfer  Co.  v.  Terminal  Railroad  Assn.,  supra.  And 
compare  United  States  Navigation  Co.  v.  Cunard  S.  S.  Co., 
supra,  where  this  Court  gave  the  like  construction  to  §  16 
of  the  Clayton  Act,  in  its  comparable  relation  to  the 
authority  of  the  Shipping  Board  to  fix  rates  under  the 
Shipping  Act  of  1916,  c.  451,  39  Stat.  728,  46  U.  S.  C. 
§^  801-842.  as  amended  by  the  Merchant  jNIarine  Act  of 
1920,  c.  250.  41  Stat.  988. 

In  the  Central  Transfer  Co.  case  it  was  urged  that  §  16 
of  the  Clayton  Act  did  not  preclude  the  relief  sought, 
since  the  Commission  did  not  have  jurisdiction  over  the 
agreements  or  contracts  complained  of,  but  only  over 
the  acts  involved  in  their  performance.  This  Court  gave 
the  conclusive  answer  which  we  think  should  be  given  now, 
that  no  injunction  could  be  effectively  given  against  the 
agreement  or  conspiracy  without  in  some  manner  relating 
it  to  the  lawfulness  of  the  acts  done  or  to  be  done  in 
execution  of  the  agreement  or  contract,  and  that  the  de- 
termination of  the  lawfulness  of  those  acts  and  their  regu- 
lation v,-ere  within  the  exclusive  jurisdiction  of  the  ad- 
ministrative agency.  In  that  case,  as  well  as  in  the  United 
States  Xavigation  Co.  case,  it  was  pointed  out  that  any 
other  construction  would  defeat  the  plain  purpose  of  §  16 
to  preclude,  except  in  suits  by  the  Government,  judicial 
interference  with  or  prejudgment  of  the  lawfulness  of 
matters  which  Congress  has  indubitably  placed  within  the 
jurisdiction  of  the  administrative  agency. 

Equitable  relief  under  §  16  in  the  present  case  must  be 
denied  upon  the  principle  identical  with  that  upon  which 
the  Court  has  relied  in  denying  the  right  of  the  State  to 
recover  damages  in  the  suit  vrhich  it  proposes  here.  The 
fact  that  in  this  branch  of  the  case,  as  in  Keogh  v.  Chicago 
&  Northwestern  R.  Co.,  supra,  and  Terminal  Warehouse 
Co.  V.  Pennsylvania  R.  Co.,  supra,  the  suit  is  for  damages 
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resulting  from  unlawful  rates,  instead  of  an  injunction 
restraining  threatened  damage  or  injury,  is  without  sig- 
nificance. For  in  either  case,  damage  cannot  ensue  unless 
the  agreement  or  conspiracy  results  in  an  unlawful  rate  or 
practice  of  whose  lawfulness  the  Commission  is  the  sole  ar- 
biter. And  in  both,  this  Court  has  held  that  the  suit  cannot 
be  maintained  without  first  resorting  to  the  Commission. 

Congress  did  not  see  fit  by  its  extensive  revision  of  the 
Interstate  Commerce  Act  in  the  Transportation  Act  of 
1940,  to  alter  the  application  of  the  Clayton  Act  to  the 
jurisdiction  of  the  Interstate  Commerce  Commission. 
For  us  to  alter  it  now  to  meet  the  exigencies  of  a  partic- 
ular case,  which  presents  no  plausible  relevant  differences 
from  those  which  we  have  heretofore  decided,  is  an  as- 
sumption of  power  which  only  Congress  could  rightly 
exercise,  and  a  power  which  it  has  plainly  declined  to 
exercise. 

Third.  Even  assuming,  as  the  State  does,  and  as  the 
Court  is  persuaded,  that  a  court  of  equity  could  be  called 
upon  to  enjoin  a  conspiracy  to  establish  rates  in  anticipa- 
tion of  a  determination  of  their  unlawfulness,  it  would 
plainly  be  impossible  to  frame  a  decree  for  relief  in  ad- 
vance of  a  determination  by  the  Commission  that  the 
present  rates  are  unlawful,  or  that  those  resulting  from 
the  decree  would  be  lawful.  Courts  cannot  enjoin,  in 
general  terms,  violations  of  the  Sherman  Act,  without 
specifying  what  acts  are  to  be  enjoined  as  violations,  or  as 
aiding  or  inducing  violations.  Swijt  &  Co.  v.  United 
States,  196  U.  S.  375,  396;  Swift  &  Co.  v.  United  States, 
276  U.  S.  311,  328;  of.  New  York,  N.  H.  &  H.  R.  Co.  v.  In- 
terstate Commerce  Comm'n,  200  U.  S.  361,  404;  Labor 
Board  v.  Express  Publishing  Co.,  312  U.  S.  426.  Nor  can 
it  determine  in  advance  what  rates  may  be  lawfully  estab- 
lished since  the  jurisdiction  to  make  that  determination 
is  reserved  exclusively  to  the  Commission. 
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Hence  the  suggestion,  which  the  Court  has  been  per- 
suaded to  accept,  that  this  Court  can  find  a  way  to  enjoin 
the  alleged  conspiracy  to  fix  rates,  without  regard  to  what 
rates  are  or  may  be  agreed  upon  and  whether  the  Com- 
mission finds  them  to  be  lawful  or  unlawful,  is  an  invita- 
tion to  a  course  of  the  veriest  futility.  Any  injunction 
which  this  Court  could  properly  frame  must  not  be  an  idle 
gesture.  It  must  be  one  to  prevent  the  threatened  injury. 
An  injunction  to  prevent  a  conspiracy  without  relation 
to  its  injurious  consequences  could  not  have  that  effect, 
and  the  injunction  could  be  related  to  those  consequences 
in  this  case  only  by  defining  rates  and  practices  which  the 
Commission  has  not  declared,  and  may  or  may  not  declare, 
to  be  unlawful. 

It  is  futile  to  attempt  to  enjoin  a  conspiracy  to  fix  rates 
because  of  their  injurious  effect  on  the  plaintiff,  unless  it 
is  known  that  they  are  unlawful  or  will  be  and  unless  the 
Court  is  free  to  determine  the  point.  And  it  is  futile  for 
this  Court  to  attempt  to  prescribe  what  rates  will  be  law- 
ful since  its  determination  will  not  be  binding  upon  the 
Commission,  and  may  be  ignored  by  it.  Indeed,  even  after 
the  Commission  has  made  such  a  determination  this 
Court,  in  the  first  instance,  is  without  power  to  set  it 
aside.  North  Dakota  v.  Chicago  &  Northwestern  R.  Co., 
supra;  Texas  v.  Interstate  Commerce  Coinm'n,  258  U.  S. 
158,  164-165,  for  exclusive  jurisdiction  to  set  aside  an 
order  of  the  Commission  is  vested  in  a  district  court  of 
three  judges  under  the  Urgent  Deficiencies  Act,  c.  32,  38 
Stat.  219,  as  amended,  28  U.  S.  C.  §§  41  (28),  43. 

It  is  the  duty  of  this  Court  to  dismiss  an  original  suit 
in  which  it  cannot  make  an  effective  decree.  See  Arizona 
V.  California,  298  U.  S.  558,  572,  and  cases  cited.  A 
fortiori,  it  is  its  duty  not  to  entertain  such  a  suit. 

The  soundness  and  the  compelling  necessity  for  the  con- 
struction which  the  Court  has  hitherto  given  to  §  16  of 
the  Clayton  Act  could  not  be  better  illustrated  and  em- 
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phasized  than  by  reference  to  the  situation  exhibited  by 
the  case  which  is  now  before  us.  Any  decree,  effective  to 
prevent  the  injury  of  which  the  State  complains,  would 
necessarily  result  in  further  inequalities  in  rates,  such 
as  are  now  alleged  to  exist.  The  Court  cannot  enjoin  as 
unlawful  the  alleged  conspiracy  to  establish  rates  without 
undertaking  to  say  what  rates  and  practices  are  to  be 
deemed  lawful  and  what  unlawful.  But  by  this  deter- 
mination the  Interstate  Commerce  Commission  would 
not  be  bound,  nor  would  the  United  States  or  any  railroad 
other  than  those  which  are  parties  defendant. 

Only  Georgia  would  secure  relief  approximating  that 
sought  by  the  bill.  If  relief  enjoining  the  conspiracy  com- 
plained of  were  effective  to  relieve  the  State  of  the  injury 
from  unlawful  rates  to  which  it  objects,  and  without  which 
it  could  not  maintain  the  suit  under  §  16,  the  decree  must 
result  in  a  new  rate  structure  applicable  to  the  railroads 
which  are  parties  defendant.  Prejudice  and  discrimina- 
tion would  be  created  as  to  every  other  State  in  southern 
territory  and  as  to  shippers  and  consignees  of  freight  in 
those  States  who  would  still  be  governed  by  the  published 
tariff  rates,  against  which  only  Georgia  and  its  citizens 
would  have  secured  some  measure  of  relief.  There  would 
be  two  sets  of  rates  between  the  south  and  the  north,  one, 
effected  as  a  result  of  this  Court's  decree,  applicable  to 
shippers  in  Georgia  over  the  railroads  which  are  defend- 
ants here,  and  another  governed  by  published  tariffs  ap- 
proved by  the  Commission  and  applicable  to  all  other 
shippers  and  railroads  in  the  south.  Since  illegality  in 
existing  rates  is  averred  because  of  disparity  in  the  level 
of  rates  in  two  rate-making  areas,  with  no  allegation  that 
southern  carriers  receive  more  than  a  fair  charge  for  their 
transportation  service,  the  Court  would  be  required  to 
determine  whether  the  discrimination  should  be  removed 
by  increasing  rates  in  official  territory  or  establishing  an 
intermediate  level  of  new  rates,  Interstate  Commerce 
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Commission  v.  United  States,  289  U.  S.  385,  392 — a  de- 
termination which  could  be  arrived  at  only  by  the  per- 
formance by  this  Court  of  the  legislative  function  of 
rate  making  which  has  hitherto  been  reserved  to  the 
Commission. 

If  all  this  is  to  be  avoided  by  the  injunction  against  the 
alleged  conspiracy,  but  without  enjoining  any  of  its  as- 
serted evil  consequences  in  rate  making,  the  issue  origi- 
nally tendered  would,  by  the  amendment  to  the  bill  of 
complaint,  seem  to  amount  to  little  if  anything  more  than 
a  political  issue.  The  amended  complaint  alleges  that 
"The  wrong  done  transcends  that  experienced  by  individ- 
uals. For  as  men,  firms,  and  corporations  have  come  and 
gone,  the  conspiracy  has  continued  over  the  decades." 
While  trial  upon  the  original  complaint  might  have  re- 
duced this  grievance  to  the  dimensions  of  a  cause  of  action 
to  enjoin  illegal  freight  rates  injurious  to  the  State,  it 
now  appears  as  the  grievance  of  a  section  of  the  country 
against  an  existing  federal  system  of  rate  making,  which 
should  be  addressed  to  Congress  rather  than  to  this 
Court. 

The  support  which  the  Department  of  Justice  lends  to 
Georgia's  contentions  by  the  brief  amicus,  filed  in  this 
Court  in  behalf  of  the  United  States,  removes  any  evident 
need  for  entertaining  this  suit.  The  Government  is 
charged  with  the  enforcement  of  the  antitrust  laws,  and 
is  authorized  by  §  4  of  the  Sherman  Act  and  §  16  of  the 
Clayton  Act  to  maintain  suits  for  that  purpose,  which 
others  cannot  bring.  If  it  believes  that  the  alleged  con- 
spiracy exists  and  should  be  stopped  by  the  remedial  ac- 
tion of  courts,  without  resort  to  the  Commission,  there 
would  seem  to  be  no  reason  why,  avoiding  the  many 
technical  obstacles  to  the  present  suit,  it  should  not  pro- 
ceed to  remedy  in  the  usual  manner  the  grievances  of 
the  citizens  of  the  United  States  including  citizens  of 
Georgia. 
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Other  objections  aside,  it  seems  obvious  that  this  Court 
cannot  give  any  effective  relief  removing  the  threat  of 
injury  to  the  State  resulting  from  a  railroad  rate  con- 
spiracy without  breaking  down  the  system  of  rate  regu- 
lation by  the  Commission — a  system  which  Congress  has 
painstakingly  built  up  since  the  decisions,  more  than 
forty-five  years  ago,  in  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  290,  and  United  States  v.  Joint 
Traffic  Assn.,  171  U.  S.  505,  when  the  Commission  was 
without  power  to  prescribe  rates.  See  Texas  &  Pacific 
R.  Co.  V.  Abilene  Cotton  Oil  Co.,  supra;  Terminal  Ware- 
house Co.  V.  Pennsylvayiia  R.  Co.,  supra,  513. 

The  reasoning  of  the  Court  is  not  and  cannot  be  re- 
stricted to  this  case.  If  Georgia  may  prosecute  the  pres- 
ent suit,  every  shipper  or  consignee  of  freight  who  asserts 
injury  by  a  conspiracy  respecting  railroad  rates  in  viola- 
tion of  the  antitrust  laws  may  maintain  a  like  suit  in 
a  district  court.  The  prosecution  of  such  suits  cannot 
fail  to  bring  chaos  into  the  field  of  interstate  rate  making. 
The  entry  of  decrees  for  the  plaintiffs  could  only  mean 
the  breakdown  of  the  unified  system  of  fixing  rates  by 
Commission  action,  which  Congress  has  ordained  by  the 
Interstate  Commerce  Act.  It  was  the  purpose  of  §  16 
of  the  Clayton  Act  to  preclude  such  a  breakdown.  Its 
purpose  can  and  should  be  effected  by  the  refusal  of  this 
Court  to  entertain  the  proposed  suit. 
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(a)  Prerequisites  to  a  Class  Action.  One  or  more  members  of 
a  class  may  sue  or  be  sued  as  representative  parties  on  behalf  of  all 
only  if  (1)  the  class  is  so  numerous  that  joinder  of  all  members  is 
impracticable,  (2)  there  are  questions  of  la\v  or  fact  common  to  the 
class,  (3)  the  claims  or  defenses  of  the  representive  parties  are  typical 
of  the  claims  or  defenses  of  the  class,  and  (4)  the  representative  parties 
will  fairly  and  adequately  protect  the  interests  of  the  class. 

(b)  Class  Actions  Maintainable.  An  action  may  be  maintained 
as  a  class  action  if  the  prerequisites  of  subdivision  (a)  are  satisfied, 
and  in  addition: 

(1)  the  prosecution  of  separate  actions  by  or  against  individual 
members  of  the  class  would  create  a  risk  of 

(A)  inconsistent  or  varying  adjudications  with  respect  to 
individual  members  of  the  class  which  would  establish  in- 
compatible standards  of  conduct  for  the  party  opposing  the 
class,  or 

(B)  adjudications  with  respect  to  individual  members  of 
the  class  which  would  as  a  practical  matter  be  dispositive 
of  the  interests  of  the  other  members  not  parties  to  the 
adjudications  or  substantially  impair  or  impede  their  ability 
to  protect  their  interests;  or 

(2)  the  party  opposing  the  class  has  acted  or  refused  to  act  on 
grounds  generally  applicable  to  the  class,  thereby  making  appro- 
priate final  injunctive  relief  or  corresponding  declaratory  relief 
with  respect  to  the  class  as  a  whole;  or 

(3)  the  court  finds  that  the  questions  of  law  or  fact  common  to 
the  members  of  the  class  predominate  over  any  questions  affecting 
only  individual  members,  and  that  a  class  action  is  superior  to 
other  available  methods  for  the  fair  and  efficient  adjudication  of 
the  controversy.  The  matters  pertinent  to  the  findings  include: 
(A)  the  interest  of  members  of  the  class  in  individually  controlling 
the  prosecution  or  defense  of  separate  actions;  (B)  the  extent  and 
nature  of  any  litigation  concerning  the  controversy  already  com- 
menced by  or  against  members  of  the  class;  (C)  the  desirability 
or  undesirability  of  concentrating  the  litigation  of  the  claims 
in  the  particidar  forum;  (D)  the  difficulties  likely  to  be  encoun- 
tered in  the  management  of  a  class  action. 
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(c)  Determination  by  Order  Whether  Class  Action  To  Be 
Maintained;  Notice;  Judgment;  Actions  Conducted  Partially 
AS  Class  Actions. 

(1)  As  soon  as  practicable  after  the  commencement  of  an 
action  brought  as  a  class  action,  the  court  shall  determine  by 
order  whether  it  is  to  be  so  maintained.  An  order  imder  this 
subdivision  may  be  conditional,  and  may  be  altered  or  amended 
before  the  decision  on  the  merits. 

(2)  In  any  class  action  maintained  under  subdiWsion  (b)(3),  the 
court  shall  direct  to  the  members  of  the  class  the  best  notice 
practicable  under  the  circumstances,  includins;  individual  notice 
to  all  members  who  can  be  identified  through  reasonable  effort. 
The  notice  shall  advise  each  member  that  (A)  the  court  will 
exclude  him  from  the  class  if  he  so  requests  by  a  specified  date; 
(B)  the  judgment,  whether  favorable  or  not,  will  include  all 
members  who  do  not  request  exclusion;  and  (C)  any  member 
who  does  not  request  exclusion  may,  if  he  desires,  enter  an  appear- 
ance through  his  counsel. 

(3)  The  judgment  in  an  action  maintained  as  a  class  action 
under  subdivision  (b)(1)  or  (b)(2),  whether  or  not  favorable  to 
the  class,  shall  include  and  describe  those  whom  the  court  finds 
to  be  members  of  the  class.  The  judgment  in  an  action  main- 
tained as  a  class  action  under  subdivision  (b)(3),  whether  or  not 
favorable  to  the  class,  shall  include  and  specify  or  describe  those 
to  whom  the  notice  provided  in  subdivision  (c)(2)  was  directed, 
and  who  have  not  requested  exclusion,  and  whom  the  court  finds 
to  be  members  of  the  class. 

(4)  When  appropriate  (A)  an  action  may  be  brought  or  main- 
tained as  a  class  action  with  respect  to  particular  issues,  or  (B) 
a  class  may  be  divided  into  subclasses  and  each  subclass  treated 
as  a  class,  and  the  provisions  of  this  rule  shall  then  be  construed 
and  applied  accordingly. 

(d)  Orders  in  Conduct  of  Actions.  In  the  conduct  of  actions 
to  which  this  rule  applies,  the  court  may  make  appropriate  orders: 
(1)  determining  the  course  of  proceedings  or  prescribing  measures  to 
prevent  imdue  repetition  or  complication  in  the  presentation  of  evi- 
dence or  argument;  (2)  requiring,  for  the  protection  of  the  members  of 
the  class  or  otherwise  for  the  fair  conduct  of  the  action,  that  notice 
be  given  in  such  manner  as  the  court  may  direct  to  some  or  all  of  the 
members  of  any  step  in  the  action,  or  of  the  proposed  extent  of  the 
judgment,  or  of  the  opportunity  of  members  to  signify  whether  they 
consider  the  representation  fair  and  adequate,  to  intervene  and 
present  claims  or  defenses,  or   otherwise    to    come  into   the  action; 

(3)  imposing  conditions  on  the  representative  parties  or  on  intervenors; 

(4)  requiring  that  the  pleadings  be  amended  to  eliminate  therefrom 
allegations  as  to  representation  of  absent  persons,  and  that  the  action 
proceed  accordingly;  (5)  dealing  with  similar  procedural  matters. 
The  orders  may  be  combined  with  an  order  under  Rule  16,  and  may 
be  altered  or  amended  as  may  be  desirable  from  time  to  time. 

(e)  Dismissal  or  Compromise.  A  class  action  shall  not  be  dis- 
missed or  compromised  without  the  approval  of  the  court,  and  notice 
of  the  proposed  dismissal  or  compromise  shall  be  given  to  all  members 
of  the  class  in  such  manner  as  the  court  directs. 

(As  amended  Feb.  28,  1966,  eff.  July  1,  1966.) 
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Rule  23.1.  Derivative  Actions  By  Shareholders.  In  a  derivative 
action  brought  by  one  or  more  shareholders  or  members  to  enforce  a 
right  of  a  corporation  or  of  an  unincorporated  association,  the  corpo- 
ration or  association  having  failed  to  enforce  a  right  which  may 
properly  be  asserted  by  it,  the  complaint  shall  be  verified  and  shall 
allege  (1)  that  the  plaintiff  was  a  shareholder  or  member  at  the  time 
of  the  transaction  of  which  he  complains  or  that  his  share  or  member- 
ship thereafter  devolved  on  him  by  operation  of  law,  and  (2)  that  the 
action  is  not  a  collusive  one  to  confer  jurisdiction  on  a  court  of  the 
United  States  which  it  would  not  otherwise  have.  The  complaint 
shall  also  allege  with  particularity  the  efforts,  if  any,  made  by  the 
plaintiff  to  obtain  the  action  he  desires  from  the  directors  or  compa- 
rable authority  and,  if  necessary,  from  the  shareholders  or  members, 
and  the  reasons  for  his  failure  to  obtain  the  action  or  for  not  making 
the  effort.  The  derivative  action  may  not  be  maintained  if  it  appears 
that  the  plaintiff  does  not  fairly  and  adequately  represent  the  interests 
of  the  shareholders  or  members  similarly  situated  in  enforcing  the 
right  of  the  corporation  or  association.  The  action  shall  not  be 
dismissed  or  compromised  without  the  approval  of  the  court,  and 
notice  of  the  proposed  dismissal  or  compromise  shall  be  given  to  share- 
holders or  members  in  such  manner  as  the  court  directs. 
(As  added  Feb.  28,  1966,  eff.  July  1,  1966.) 

Rule  23.2.  Actions  Relating  to  Unincorporated  Associations.     An 

action  brought  by  or  against  the  members  of  an  unincorporated 
association  as  a  class  by  naming  certain  members  as  representative 
parties  may  be  maintained  only  if  it  appears  that  the  representative 
parties  will  fairty  and  adequately  protect  the  interests  of  the  associa- 
tion and  its  members.  In  the  conduct  of  the  action  the  court  may 
make  appropriate  orders  corresponding  with  those  described  in  Rule 
23(d),  and  the  procedure  for  dismissal  or  compromise  of  the  action 
shall  correspond  with  that  provided  in  Rule  23(e). 
(As  added  Feb.  28,  1966,  eff.  July  1,  1966.) 
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EISEN  V.  CARLISLE  &  JACQUELIN  et  al. 

CERTIORARI    TO  THE   UNITED   STATES   COURT  OF  APPEALS  FOR 

THE    SECOND    CIRCUIT 

No.  73-203      Argued  February  25,  1974— Decided  May  28,  1974 

Petitioner  brought  n  class  action  under  Fed.  Rule  Civ.  Proc.  23  on 
behalf  of  himself  and  all  cdd-lot  traders  on  the  New  York  Stock 
Exchange  for  a  certain  four-year  period,  charging  respondent 
brokerage  firms,  which  handled  99"^^  of  the  Exchange's  odd-lot 
business,  and  respondent  Exchange  with  violating  the  antitrust 
and  securities  laws.  There  followed  a  series  of  decisions  by  the 
District  Court  and  the  Court  of  Appeals.  The  District  Court 
ulrimatclv  decided  that  the  suit  could  be  maintained  as  a  class 
action,  and,  after  finding  tliat  some  two  and  a  quarter  million 
members  of  the  pro.-pective  class  could  be  identified  by  name  and 
address  with  reasonable  effort  and  that  it  would  cost  $225,000 
to  send  indivitlual  notice  to  all  of  them,  proposed  a  notification 
scheme  jiroviding  for  individual  notice  to  only  a  limited  number 
of  prospective  class  members  and  notice  by  publication  to  the 
remainder.  The  District  Court  then  held  a  preliminary  hearing 
on  the  merits,  and  after  finding  that  petitioner  was  ''more  than 
likel>"  t'l  prevail  at  trial,  ruled  that  respondents  should  bear 
909f  of  the  costs  of  the  notification  scheme.  The  Court  of  Appeals 
reversed  and  orderctl  tlie  suit  dismissed  as  a  class  action,  dis- 
approving the  District  Court's  partial  reliance  on  publication 
notice.  The  Court  of  .\ppeals  held  that  Rule  23  (c)(2)  required 
indi\idual  notice  to  all  identifiable  class  members;  that  the  District 
Court  had  no  authority  to  hold  a  preliminary  hearing  on  the 
merits  for  the  purpose  of  allocating  notice  costs;  that  the  entire 
notice  expense  should  fall  on  petitioner;  and  that  the  proposed 
class  action  was  unmanageable  under  Rule  23(b)(3)(D).  Peti- 
tioner contends  that  the  Cf)urt  of  Appeals  had  no  jurisdiction  to 
review  the  District  Court's  orders,  and  further,  that  the  Court 
of  Appeals  decided  the  above  issues  incorrectl.w     Held: 

1.  The  District  Court's  resolution  of  the  notice  problems  con- 
stituted a  "finar'  decision  within  the  meaning  of  28  U.  S.  C.  §  1291 
and  was  therefore  appealable  as  of  right  under  that  section. 
Pp.  169-172. 

(a)   Section    1201    does   not    limit    appellate   review   to   "those 
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final  judgments  which  terminate  an  action  .  .  .  ,"  but  rather 
the  requirement  of  finality  is  to  be  given  a  "practical  rather  than 
a  technical  construction."  Cohen  v.  Beneficial  Loan  Corp.,  337 
U.  S.  541.  545-546.     Pp.  170-172. 

(b)  The  District  Court's  decision  that  respondents  could  law- 
fully be  required  to  bear  the  costs  of  notice  involved  a  collateral 
matter  unrelated  to  the  merits  of  petitioner's  claims  and  was  "a 
final  disposition  of  a  claimed  right  which  is  not  an  ingredient 
of  the  cause  of  action  and  does  not  require  consideration  with  it," 
Cohen,  supra,  at  o4()-o47.     P.  17'J. 

2.  The  Di.<trict  Court's  resolution  (if  the  notice  problems  failed 
to  comply  with  the  notice  requirement  of  Rule  23(c)(2).  Pp. 
173-177. 

(a)  The  express  language  and  intent  of  Rule  23  (c)  (2)  leave 
no  doubt  that  individual  notice  must  be  sent  to  all  class  members 
who  can  be  identified  through  reasonable  effort.  Here  there  was 
nothing  to  show  that  individual  notice  could  not  be  mailed  to 
each  of  the  two  and  a  quarter  million  class  members  whose  names 
and  addresses  were  easily  ascertainable,  and  for  these  class  mem- 
bers individual  notice  was  clearly  the  "best  notice  practicable" 
within  the  nifainng  of  Rule  23  ((•)(2).     Pj).  173-175. 

(b)  The  facts  that  the  cost  of  sending  individual  notices 
would  be  prohibitively  high  to  i)ctitioner,  who  has  only  a  S70 
stake  in  the  matter,  or  that  individual  notice  might  be  unnecessary 
because  no  prospective  class  member  has  a  large  enough  stake  to 
justify  sejiarate  litigation  of  his  individual  claim,  do  not  dispense 
with  the  individual-notice  requirement,  since  individual  notice 
to  identifiable  class  members  is  not  a  discretionary  consideration 
to  be  waived  in  a  particular  case  but  an  unambiguous  requirement 
of  Rule  23.     Pp.  175-176. 

(c)  Adequate  representation  in  itself  does  not  satisfy  Rule 
23  (c)(2),  since  the  Rule  speaks  to  notice  as  well  as  to  adequacy 
of  representation  and  requires  that  both  be  provided.  Otherwise 
no  notice  at  all,  published  or  otherwise,  would  be  required  in  this 
case.     Pp.  17()-I77. 

3.  Petitioner  must  bear  the  cost  of  notice  to  the  members  of 
his  class,  and  U  was  improper  for  the  District  Court  to  impose 
part  of  the  cost  on  res]iondents.     Pp.  177-179. 

(a)  There  is  nothing  in  either  the  language  or  historj^  of  Rule 
23  that  gives  a  court  any  authority  to  conduct  a  preliminary 
inquiry  into  the  merits  of  a  suit  in  order  to  determine  whether 
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it  may  be  maintained  as  a  class  action,  and,  indeed,  such  a 
procedure  contravenes  the  Rule  by  allowing;  a  representative 
plaintiff  to  secure  the  benefits  of  a  class  action  without  first 
satisfying  the  rcc|uiremonts  of  the  Rule.     Pp.  177-17S. 

(b)  A  preliminary  determination  of  the  merits  may  substan- 
tially prejudice  a  defendant,  since  it  is  unaccompanied  by  the 
traditional  rules  and  procedure.'^  api)licable  to  civil  trials.     P.  17S. 

(c)  Where,  as  here,  the  relationship  between  the  parties  is 
truly  adversary,  the  plaintiff  must  pay  for  the  cost  of  notice 
as  part  of  the  ordinary-  liurden  of  financing  his  own  suit.  Pp. 
178-179. 

479  F.  2d  1005,  vacated  and  remanded. 

Powell,  J.,  delivered  the  opinion  of  the  Court,  in  which  Burger, 
C.  J.,  and  Steav.xrt.  White.  Rl.vckmun.  and  Rehnqulst,  JJ..  joined. 
DoUGL.\s,  J.,  filed  an  opinion  dissenting  in  part,  in  which  Brennan 
and  M.\RSH.\LL.  JJ.,  joined,  post.  p.  179. 

Anro)i  M.  Fine  argued  the  cause  for  petitioner.  With 
him  on  the  briefs  were  Mordecai  Rosenjeld  and  Harold  E. 
Kohn. 

Devereux' Milburn  and  William  Eldred  Jackson  argued 
the  cause  for  respondents.  With  them  on  the  briefs 
were  Louis  L.  Stanton,  Jr.,  and  Russell  E.  Brooks* 


"Briefs  of  aynici  curiae  urging  reversal  were  filed  by  Louis  J. 
Lejkomtz,  Attorney  General,  pro  se,  Samuel  A.  Hirshowitz,  First 
Assistant  Attorne>-  General,  and  George  D.  Zuckerman  and  Arnold 
D.  Fleischer,  A.^sistant  Attorneys  General,  for  the  Attorney  General 
of  New  York;  by  Israel  Packel.  Attorney  General,  Lawrence  Silver 
and  Gerry  J.  Ehna)i,  De]nity  .\ttorneys  General,  and  David  Berger 
for  the  Commonwealth  of  Pennsylvania;  by  Evelle  J.  Younger,  At- 
torney General,  Anthony  C.  Joseph,  Assistant  Attorney  General,  and 
Michael  I.  Spiegel,  Dei)uty  .Attorney  General,  for  the  State  of  Cali- 
fornia; by  William  J.  Baxiey,  Attorney  General  of  Alabama,  Norman 
C.  Gorsuch,  Attorney  General  of  .Maska,  Gary  K.  Nelson,  Attorney 
General  of  Arizona,  Arthur  K.  Bolton,  Attorney  General  of  Georgia, 
Ed  W.  Hancock,  Attorney  General  of  Kentucky,  Robert  H.  Quinn, 
Attorney  General,  and  Leo  Schwartz,  Special  Assistant  Attorney 
General  of  Massachusetts,  John  C.  Danforth,  Attorney  General  of 
Missouri,  Allen  I.  Olson.  Attorney  General  of  North  Dakota,  Richard 
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156  -  Opinion  of  the  Court 

Mr.  Justice  Powell  delivered  the  opinion  of  the 
Court. 

On  May  2,  1966,  petitioner  filed  a  class  action  on 
behalf  of  himself  and  all  other  odd-lot '  traders  on  the 
New  York  Stock  Exchange  (the  Exchange).  The  com- 
plaint charged  respondents  with  violations  of  the  anti- 
trust and  securities  laws  and  demanded  damages  for 
petitioner  and  his  class.  Eight  years  have  elapsed,  but 
there  has  been  no  trial  on  the  merits  of  these  claims. 
Both  the  parties  and  the  courts  are  still  wrestling  with 
the  complex  questions  surrounding  petitioner's  attempt 
to  maintain  his  suit  as  a  class  action  under  Fed.  Rule  Civ. 
Proc.  23.  We  granted  certiorari  to  resolv^e  some  of  these 
difficulties.     414  U.  S.  908  (1973). 


J.  Israel,  Attorney  General  of  Rhode  Ishmd.  Kimbcrli/  B.  Cheney, 
Attorney  General  of  "\'ermont,  Robert  I.  Shevin,  Attorney  General 
of  Florida,  Richard  C.  Turner,  Attorney  General  of  Iowa,  William 
J.  Gnste,  Attorney  General  of  Louisiana,  A.  F.  Summer,  Attorney 
General  of  Mississippi,  Louis  J.  Lefkoiritz,  Attorney  General  of  New 
York,  Larry  Dernjberry,  Attorne\-  General  of  Oklahoma,  Kermit  A. 
Sande.  Attorne.\-  General  of  South  Dakota.  Andrew  P.  Miller,  Attor- 
ney General  of  Virginia,  and  David  /.  Sha])iro  and  James  vaiiR. 
Springer  for  the  State  of  Alabama  et  al.;  by  Sheldon  V.  Biirman  for 
the  New  York  State  Trial  Lawyers  Assn.;  by  Edward  /.  Pollock, 
Leonard  Sacks,  and  Stephen  L  Zetterberg  for  the  California  Trial 
Lawyers  Assn.:  by  Melrin  L.  Wu/f  and  Burt  Xeuboryie  for  the  Amer- 
ican Civil  Libertie--  Union;  b\-  Jack  Grecnberg.  James  ^L  Nabrit  III, 
Charles  Stephen  Ralston,  and  Eric  Schnapper  for  the  NAACP  Legal 
Defease  and  Educational  Fund,  Inc.;  and  by  Alan  B.  Morrison  for 
the  Public  Citizen  and  Consumers  Union  of  United  States,  Inc. 

Briefs  of  onuci  curiae  urging  affirmance  were  filed  by  William  C. 
Falkenhainer  and  Rollin  E.  Woodbury  for  Southern  California  Edi- 
son Co.,  and  by  Samuel  E.  Gates.  Dwight  B.  Buss,  Ralph  L.  McAfee, 
Carl  J.  Schuck,  Marvin  Schwartz,  William  Simoii,  George  A.  Spiegel- 
berg,  and  Philip  H.  Strubing  for  the  American  College  of  Trial 
Lawyers. 

^  Odd  lots  are  shares  traded  in  lots  of  less  than  a  hundred.  Shares 
traded  in  units  of  a  hundred  or  multiples  thereof  are  round-lots. 
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I 

Petitioner  brought  this  class  action  in  the  I'nited 
States  District  Court  for  the  Southern  District  of  New 
York.  Originally,  he  sued  on  behalf  of  all  buyers  and 
sellers  of  odd  lots  on  the  Exchange,  but  subsequently 
tlie  class  was  limited  to  those  who  traded  in  odd  lots 
during  the  period  from  May  1.  1962,  through  June  30, 
1966.  52  F.  R.  D.  253.  261  (1971).  Throughout  this 
period  odd-lot  trading  was  not  part  of  the  Exchange's 
regular  auction  market  but  was  handled  exclusively  by 
special  odd-lot  dealers,  who  bought  and  sold  for  their 
own  accounts  as  principals.  Respondent  brokerage 
firms  Carlisle  t^'  Jacquelin  and  DeC'oppet  &  Doremus 
together  liandled  99  Vf  of  the  Exchange's  odd-lot  busi- 
ness. S.  E.  C..  Report  of  Special  Study  of  Securities 
Markets.  H.  R.  Doc.  No.  95,  pt.  2.  88th  Cong.,  1st  Sess.. 
172  (1963).  Thoy  were  comi^ensatod  by  the  odd-lot 
differential,  a  surcharge  iniposed  on  the  odd-lot  investor 
in  addition  to  the  standard  brokerage  commission  appli- 
cable to  round-lot  transactions.  For  the  period  in  ques- 
tion the  fhftcnMitial  was  Vs  of  a  point  (12ioC)  per 
share  on  stocks  trading  below  $40  per  share  and  14  oi  a 
point  ( 25o )  \)ov  share  on  stocks  tra'hng  at  or  above 
$40  per  share.- 

Petitioner  charger!  that  respondent  brokerage  firms 
had  monopolized  odd-lot  trading  and  set  the  rhfferential 
at  an  excessive  level  in  violation  of  §?$  1  and  2  of  the 
Sherman  Act,  15  U.  S.  C.  i5>;  1  and  2,  and  he  demanded 
treble  damages  for  the  amount  of  the  overcharge.  Peti- 
tioner also  demanded  unspecified  money  damages  from 
the  Exchange  for  its  alleged  failure  to  regulate  tlie  dif- 
ferential for  the  protection  of  investors  in  violation  of 
§§6  and  19  of  the  Securities  Exchange  Act  of  1934,  15 
U.   S.   ('.    >;>;  78f  and   7Ss.     Finally,   ho   refpiested   attor- 


-On  July   1,  l%f),  the  $40  'breakpoint"  was  raised  to  $55. 
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neys'  fees  and  injunctive  prohibition  of  future  excessive 
charges. 

A  critical  fact  in  this  litigation  is  that  petitioner's 
individual  stake  in  the  damage  award  he  seeks  is  only 
.S70.  No  competent  attorney  would  undertake  this  com- 
plex antitrust  action  to  recover  so  inconsequential  an 
amount.  Economic  reality  dictates  that  petitioner's  suit 
proceed  as  a  class  action  or  not  at  all.  Opposing  counsel 
have  therefore  engaged  in  prolonged  combat  over  the 
various  requirements  of  Rule  23.  The  result  has  been 
an  exceedingly  complicated  series  of  decisions  by  both 
the  District  Court  and  the  Court  of  Appeals  for  the 
Second  Circuit.  To  understand  the  labyrinthian  history 
of  this  litigation,  a  preliminary  overview  of  the  decisions 
may  prove  useful. 

In  the  beginning,  the  District  Court  determined  that 
petitioner's  suit  was  not  maintainable  as  a  class  action. 
On  appeal,  the  Court  of  Appeals  issued  two  decisions 
known  popularly  as  Eisen  I  and  Eiscn  II.  The  first  held 
that  the  District  Court's  decision  was  a  final  order  and 
thus  appealable.  In  the  second  the  Court  of  Appeals 
intimated  that  petitioner's  suit  could  satisfy  the  require- 
ments of  Rule  23,  but  it  remanded  the  case  to  permit  the 
District  Court  to  consider  tlie  matter  further.  After 
conducting  severgj  evidentiary  hearings  on  remand,  the 
District  Court  decided  that  the  suit  could  bo  maintained 
as  a  class  action  and  entered  orders  intended  to  fulfill  the 
notice  requirements  of  Rule  23.  Once  again,  the  case 
was  appealed.  The  Court  of  Appeals  then  issued  its 
decision  in  Eiseti-  III  and  ended  the  trilogy  by  denying 
class  action  status  to  petitioner's  suit.  We  now  review 
these  developinents  in  more  detail. 

Eisen  I 

As  we  have  seen,  petitioner  began  this  action  in  May 
1066.      In   September   of  that  year   the   District  Court 
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dismissed  the  suit  as  a  class  action.  41  F.  R.  D.  147. 
Following  denial  of  his  motion  for  interlocutory  review 
under  28  U.  S.  C.  §  1292  (b),  petitioner  took  an  appeal 
as  of  right  under  §  1291.  Respondents  then  moved  to 
dismiss  on  the  ground  that  the  order  appealed  from 
was  not  final.  In  Eisen  I,  the  Court  of  Appeals  held 
that  the  denial  of  class  action  status  in  this  case 
was  appealable  as  a  final  order  under  §  1291.  370  F. 
2d  119  (1966).  cert,  denied.  386  U.  S.  1035  (1967).  This 
was  so  because,  as  a  practical  matter,  the  dismissal  of 
the  class  action  aspect  of  petitioner's  suit  was  a  "death 
knell"  for  the  entire  action.  The  court  thought  this  con- 
sequence rendered  the  order  dismissing  the  class  action 
appealable  under  Cohen  v.  Beneficial  Loan  Corp.,  337 
U.S.  541,546  (1949). 

Eisen  II 

Nearly  18  months  later  the  Court  of  Appeals  reversed 
the  dismissal  of  the  class  action  in  a  decision  known  as 
Eisen.  II.  391  F.  2d  555  (1968).  In  reaching  this  result 
the  court  undertook  an  exhaustive  but  ultimately  incon- 
clusive analysis  of  Rule  23.  Subdivision  (a)  of  the  Rule 
sets  forth  four  prerequisites  to  the  maintenance  of  any 
suit  as  a  class  action:  "(1)  the  class  is  so  numerous  that 
joinder  of  all  members  is  impracticable,  (2)  there  are 
questions  of  law  or  fact  common  to  the  class,  (3)  the 
claims  or  defenses  of  the  representative  parties  are  typical 
of  the  claims  or  defenses  of  the  class,  and  (4)  the  repre- 
sentative parties  will  fairly  and  adequately  protect  the 
interests  of  the  class."  The  District  Court  had  experi- 
enced little  difficulty  in  finding  that  petitioner  satisfied 
the  first  three  prerequisites  but  had  concluded  that  peti- 
tioner might  not  "fairly  and  adequately  protect  the  inter- 
ests of  the  class"  as  required  by  Rule  23  (a)(4).  The 
Court  of  Appeals  indicated   its  disagreement  with   the 
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reasoning  behind  the  latter  conclusion  and  directed  the 
District  Court  to  reconsider  the  point. 

In  addition  to  meeting  the  four  conjunctive  require- 
ments of  23  (a),  a  class  action  must  also  qualify  under 
one  of  the  three  subdivisions  of  23  (h).^  Petitioner 
argued  that  the  suit  was  maintainable  as  a  class  action 
under  all  three  subdivisions.  The  Court  of  Appeals  held 
the  first  two  subdivisions  inapplicable  to  this  suit  ^  and 


^"(b)  Class  Actions  Maintainable. 

''An  action  may  be  maintained  as  a  class  action  if  the  prerequisite? 
of  subdivision  (a)  are  satisfied,  and  in  addition: 

"(1)  the  prosecution  of  separate  actions  by  or  against  individual 
members  of  the  class  would  create  a  risk  of 

"(A)  inconsistent  or  varying  adjudications  with  respect  to  in- 
dividual members  of  the  class  which  would  establish  incompatible 
standards  of  conduct  ft)r  the  party  opjiosing  the  class,  or 

"(B)  adjudications  with  respect  to  individual  members  of  the 
class  which  would  as  a  practical  matter  be  dispositive  of  the  in- 
terests of  the  other  members  not  partie-  to  the  adjudications  or  sub- 
stantially impair  or  impede  their  abilit>'  to  protect  their  interests:  or 

'■(2)  the  party  oiijiosing  the  class  ha-  acred  or  refused  to  act  on 
grounds  generally-  applicable  to  the  clas--.  thereby  making  appropriate 
final  injunctive  relief  or  corresixjiidiiig  declaratory  relief  with,  respect 
to  the  class  as  a  whole;  or 

"(3)  the  court  finds  that  the  questions  of  law  or  fact  common  to 
the  members  of  the  class  predominate  over  any  questions  nttecting 
only  individual  members,  and  that  a  class  action  is  superior  to 
other  available  methods  for  the  fair  and  efficient  adjudication  of 
the  controversy.  Tiie  matter.-^  jxTtineiu  to  the  findings  include: 
(A)  the  interest  of  members  of  the  class  in  individualh-  controlling 
the  pro.secution  or  defen.'^e  of  separate  actions;  (B)  the  extent  and 
nature  of  any  litigation  concerning  the  controversy  already  com- 
menced by  or  against  members  of  the  class;  (C)  the  desirability  or 
undesirability  of  concentratinc  the  luiaation  of  the  claims  in  the 
particular  forum;  (D)  the  difficulties  likel\-  to  be  encountered  in  the 
management  of  a  class  action." 

■•  Before  the  Court  of  Appeals,  petitioner  dropped  the  contention 
that  the  suit  qualified  under  subdivision  (b)(1)(B).  The  court 
held  subdivision  (b)(1)(A)  inapplicable  on  the  ground  that  the  pro- 
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therefore  turned  its  attention  to  the  third  subdivision, 
(b)(3).  That  subdivision  requires  a  court  to  determine 
whether  "questions  of  law  or  fact  connnon  to  the  members 
of  the  class  predominate  over  any  questions  affecting 
only  individual  members"  and  whether  "a  class  action  is 
superior  to  other  available  methods  for  the  fair  and 
efficient  adjudication  of  the  controversy."  More  specifi- 
cally, it  identifies  four  factors  relevant  to  these  inquiries. 
After  a  detailed  review  of  these  provisions,  the  Court  of 
Appeals  concluded  that  the  only  potential  barrier  to 
maintenance  of  this  suit  as  a  class  action  was  the  Rule  23 
(b)(3)(D)  directive  that  a  court  evaluate  "the  difficulties 
likely  to  be  encountered  in  the  management  of  a  class 
action."  Commonly  referred  to  as  "manageability."  this 
consideration  encompasses  the  whole  range  of  practical 
problems  that  may  render  the  class  action  format 
inappropriate  for  a  particular  suit.  With  reference  to 
this  litigation,  the  Court  of  Appeals  noted  that  the  diffi- 
culties of  distributing  any  ultimate  recovery  to  the  class 
members  would  be  formidable,  though  not  necessarily 
insuperable,  and  commented  that  it  was  "reluctant  to 
permit  actions  to  proceed  where  they  are  not  likely  to 
benefit  anyone  but  the  lawyers  who  bring  them."  391 
F.  2d.  at  567.  The  Court  therefore  directed  the  District 
Court  to  conduct  "a  further  inquiry  ...  in  order  to 
consider  the  mechanics  involved  in  the  administration  of 
the  present  action."     Ibid. 

spective  class  consisted  entirely  of  small  claimants,  none  of  whom  could 
afford  to  litigate  this  action  in  order  to  recover  his  individual  claim  and 
that  consequently  there  was  little  chance  of  "inconsistent  or  \aryins 
adjudications  with  resjiect  to  individual  members  of  the  class  which 
would  establish  uicomi^atible  standartls  of  conduct  for  the  party 
opposing  the  class  .  .  .  ."  Subdivision  (b)(2)  was  held  to  apply 
only  to  actions  exclusively  or  predominantly  for  injunctive  or 
declaratory-  reli(^f.  Advisory  Committee's  Note,  Propo.sed  Rules  of 
Civil  Procedure,  39  F.  R.  D.  69,  9S,  102  (1966). 
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Finally,  the  Court  of  Appeals  turned  to  the  most 
imposing  obstacle  to  this  class  action — the  notice  require- 
ment of  Rule  23  (c)(2).  The  District  Court  had  held 
that  both  the  Rule  and  the  Due  Process  Clause  of  the 
Fifth  Amendment  required  individual  notice  to  all  class 
members  who  could  be  identified.  41  F.  R.  D.,  at  151. 
Petitioner  objected  that  mailed  notice  to  the  entire  class 
would  be  prohibitively  expensive  and  argued  that  some 
form  of  publication  notice  would  suffice.  The  Court 
of  Appeals  declined  to  settle  this  issue,  noting  that  "[ojn 
the  record  before  us  we  cannot  arrive  at  any  rational  and 
satisfactory  conclusion  on  the  propriety  of  resorting  to 
some  form  of  publication  as  a  means  of  giving  the  neces- 
sary notice  to  all  members  of  the  class  on  behalf  of  whom 
the  action  is  stated  to  be  commenced  and  maintained." 
391  F.  2d,  at  569. 

The  outcome  of  Eisen  II  was  a  remand  for  an  eviden- 
tiary^ hearing  on  the  questions  of  notice,  manageability, 
adequacy  of  representation,  and  "any  other  matters 
which  the  District  Court  may  consider  pertinent  and 
proper."  Id.,  at  570.  And  in  a  ruling  that  aroused 
later  controversy,  the  Court  of  Ajipeals  expressly  pur- 
ported to  retain  appellate  jurisdiction  while  the  case  was 
heard  on  remand. 

Eisen  III 

After  it  held  the  evidentiary  hearing  on  remand,  wliich 
together  with  affidavits  and  stipulations  provided  the 
basis  for  extensive  findings  of  fact,  the  District  Court  is- 
sued an  opinion  and  order  holding  the  suit  maintainable 
as  a  class  action.  52  F.  R.  D.  253  (  1971).  The  court  first 
noted  that  petitioner  satisfied  the  criteria  identified  by 
the  Court  of  Appeals  for  determining  adequacy  of  repre- 
sentation under  Rule  23  (a)(4).  Then  it  turned  to  the 
more  difficult  question  of  manageability.  Under  this 
general  rubric  the  court  dealt  with  problems  of  the  com- 
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putation  of  damages,  the  meclianics  of  administering  this 
suit  as  a  class  action,  and  the  distribution  of  any  eventual 
recovery.  The  last-named  problem  had  most  troubled 
the  Court  of  Appeals,  prompting  its  remark  that  if  "class 
members  are  not  likely  ever  to  share  in  an  eventual  judg- 
ment, we  would  probably  not  permit  the  class  action  to 
continue."  391  F.  2d.  at  567.  The  District  Court  at- 
tempted to  resolve  this  difficulty  by  embracing  the  idea 
of  a  "fluid  class"  recovery  whereby  damages  would  be 
distributed  to  future  odd-lot  traders  rather  than  to  the 
specific  class  members  who  were  actually  injured. 
The  court  suggested  that  "a  fund  equivalent  to  the 
amount  of  unclaimed  damages  might  be  established 
and  the  odd-lot  differential  reduced  in  an  amount  de- 
termined reasonable  by  the  court  until  such  time  as 
the  fund  is  depleted."  52  F.  R.  D.,  at  265.  The  need 
to  resort  to  this  expedient  of  recovery  by  the  "next 
best  class"  arose  from  the  prohibitively  high  cost  of  com- 
puting and  awarding  multitudinous  small  damages  claims 
on  an  individual  basis. 

Finally,  the  District  Court  took  up  the  problem  of 
notice.  The  court  found  that  tiie  i^rospective  class 
included  some  six  million  individuals,  institutions,  and 
intermediaries  of  various  sorts;  that  with  reasonable 
effort  some  two  milHoii  of  th(^^e  odd-lot  investors  could 
be  identified  by  name  and  address;  ''  and  that  the  names 
and  addresses  of  an  additional  250.000  persons  who  had 
participated   in   special   investment   programs  involving 


''Those  two  million  trader.<  dcilt  with  l)rokoraKc  firms  who  tran:-- 
mittc'd  their  odd-lot  transaction-  to  re-poiidciifs  Carli.-le  iV  Jaequelin 
and  DeCopjx'f  cV:  Doreiim-  \  la  tel('t\iie.  By  romparinc;  the  odd-lot 
firms'  computerizod  reiord.-  of  the>e  felct\pe  transactions  and  the 
general-services  l)rokcra^c  tiniis'  computerized  records  of  all  customer 
names  and  addresses,  the  name.-  and  addresses  of  these  two  million 
odd-lot    traders  cau  lie  obtained. 
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odd-lot  trading "  could  also  be  identified  with  reasonable 
effort.  Using  the  then  current  first-class  postage  rate 
of  six  cents,  the  court  determined  that  stuffing  and  mail- 
ing each  individual  notice  form  would  cost  10  cents. 
Thus  individual  notice  to  all  identifiable  class  members 
would  cost  $225,000,"  and  additional  expense  would  be 
incurred  for  suitable  publication  notice  designed  to  reach 
the  other  four  million  class  members. 

The  District  Court  concluded,  however,  that  neitlier 
Rule  23  (c)(2)  nor  the  Due  Process  Clause  required  so 
substantial  an  expenditure  at  tlie  outset  of  this  litigation. 
Instead,  it  proposed  a  notification  scheme  consisting  of 
four  elements:  (1)  individual  notice  to  all  member  firms 
of  the  Exchange  and  to  commercial  banks  with  large 
trust  departments;  (2)  individual  notice  to  the  approxi- 
mately 2,000  identifiable  class  members  with  10  or  more 
odd-lot  transactions  during  the  relevant  period;  (3)  indi- 
vidual notice  to  an  additional  5,000  class  members 
selected  at  random;  and  (4)  ]:)rominent  publication 
notice  in  the  WvM  Street  Journal  and  in  other  news- 
papers in  New  York  and  California.  The  court  calcu- 
lated that  this  package  would  cost  approximately 
$21,720. 

The  only  issue  not  resolved  by  the  District  Court  in 
its  first  opinion  on  remand  from  Eiseu  II  was  who  should 
bear  the  cost  of  notice.  Because  petitioner  understand- 
ably declined  to  pay  $21,720  in  order  to  litigate  an  action 


'"■In  the  lu-riiHl  from  May  H)l)2  rhrouKh  June  19(JS.  100,000  indi- 
viduals had  (Kid-lot  rran>actions  iliroush  ])articiiiafion  in  the  Monthly 
Inve^tnlent  Plan  operated  l)\-  the  Kxchanse  and  150,000  persons 
traded  m  odd  lots  through  participation  in  a  number  of  payroll 
deduction  plans  operated  by  Merrill  Lynch,  Pierce,  Fenner  k  Smith, 

'  Adjusting  this  figure  to  reflect  the  subsecjuent  4^*  increase  in  first- 
class  postage  would  _\  ield  a  figure  of  Solo.OOO. 
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involving  an  individual  stake  of  only  $70,  this  question 
presented  something  of  a  dilemma: 

"If  the  expense  of  notice  is  placed  upon  [peti- 
tioner], it  would  be  the  end  of  a  possibly  meritorious 
suit,  frustrating  both  the  policy  behind  private  anti- 
trust actions  and  the  admonition  that  the  new  Rule 
23  is  to  be  given  a  liberal  rather  than  a  restrictive 
interpretation.  Eisen  II  at  568.  On  the  other  hand, 
if  costs  were  arbitrarily  placed  upon  [respondents] 
at  this  point,  the  result  might  be  the  imposition  of 
an  unfair  burden  founded  upon  a  groundless  claim. 
In  addition  to  the  probability  of  encouraging  frivo- 
lous class  actions,  such  a  step  might  also  result  in 
[respondents']  passing  on  to  their  customers,  includ- 
ing many  of  the  class  members  in  this  case,  the 
expenses  of  defending  these  actions."  52  F.  R.  D., 
at  269. 

Analogizing  to  the  laws  of  preliminary  injunctions,  the 
court  decided  to  imi^oso  the  notice  cost  on  respondents 
if  petitioner  could  show  a  strong  likelihood  of  success  on 
the  merits,  and  it  scheduled  a  preliminary  hearing  on  the 
merits  to  facilitate  this  determination.  After  this  hear- 
ing the  District  Court  issued  an  opinion  and  order  ruling 
that  petitioner  was  "more  than  likely"  to  prevail  at  trial 
and  that  respondents  should  bear  90 ^/V  of  the  cost  of 
notice,  or  $19,548.     54  F.  R.  D.  565.  567  ( 1972). 

Relying  on  the  purported  retention  of  jurisdiction  by 
the  Court  of  Appeals  after  Eisen  II,  respondents  on 
May  1.  1972,  obtained  an  order  directing  the  clerk  of 
the  District  Court  to  certify  and  transmit  the  record  for 
appellate  review.  Subsequently,  respondents  also  filed 
a  notice  of  appeal  under  28  U.  S.  C.  §  1291.  Petitioner's 
motion  to  dismiss  on  the  ground  that  the  appeal  had 
not  been  taken  from  a  final  order  was  denied  by  the 
Court  of  Appeals  on  June  29,  1972. 
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On  May  1.  1973,  the  Court  of  Appeals  issued  Eisen  III. 
479  F.  2d  1005.  The  majority  disapproved  the  District 
Court's  partial  reliance  on  publication  notice,  holding 
that  Rule  23(c)(2j  required  individual  notice  to  all 
identifiable  class  members.  The  majority  further  ruled 
that  the  District  Court  had  no  authority  to  conduct  a 
preliminary  hearing  on  the  merits  for  the  purpose  of 
allocating  costs  and  that  the  entire  expense  of  notice 
necessarily  fell  on  petitioner  as  representative  plaintiff. 
Finally,  the  Court  of  Appeals  rejected  the  expedient  of 
a  fluid-class  recovery  and  concluded  that  the  proposed 
class  action  was  unmanageable  under  Rule  23  (b)  (3)  ( Dj. 
For  all  of  these  reasons  the  Court  of  Appeals  ordered 
the  suit  dismissed  as  a  class  action.  One'judge  concurred 
in  the  result  solely  on  the  ground  that  the  District  Court 
had  erred  in  imposing  90%  of  the  notice  costs  on 
respondents.  Petitioner's  requests  for  rehearing  and 
rehearing  en  banc  were  denied.     470  F.  2d,  at  1020. 

Thus,  after  six  and  one-half  years  and  three  published 
decisions,  the  Court  of  Appeals  endorsed  the  conclusion 
reached  by  the  District  Court  in  its  original  order  in 
1966 — that  petitioner's  suit  could  not  proceed  as  a  class 
action.  In  its  procedural  history,  at  least,  this  litigation 
has  lived  up  to  Judge  Lumbard's  characterization  of  it 
as  a  "Frankenstein  monster  posing  as  a  class  action." 
Eisen  II,  391  F.  2d,  at  572. 

II 

At  th(^  outset  we  must  decide  whetlier  the  Court  of 
Appeals  in  Eisen  III  had  jurisdiction  to  review  the  Dis- 
trict Court's  orders  permitting  the  suit  to  proceed  as  a 
class  action  and  allocating  the  cost  of  notice.  Petitioner 
contends  that  it  did  not.  Respondents  counter  by  assert- 
ing two  independent  bases  for  appellate  jurisdiction: 
first,   that  the  orders  in  question   constituted  a  "final" 
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decision  within  the  meaning  of  28  U.  S.  C.  §  1291 "  and 
were  therefore  appealable  as  of  right  under  that  section  ; 
and,  second,  that  the  Court  of  Appeals  in  Eisen  II  ex- 
pressly retained  jurisdiction  pending  further  development 
of  a  factual  record  on  remand  and  that  consequently  no 
new  jurisdictional  basis  was  required  for  the  decision  in 
Eisen  III.  Because  we  agree  with  the  first  ground  as- 
serted by  respondents,  we  liave  no  occasion  to  consider 
tlio  second. 

Restricting  appellate  review  to  "final  decisions"  pre- 
vents the  debilitating  effect  on  judicial  administration 
caused  by  piecemeal  appellate  disposition  of  what 
is.  in  practical  consequence,  but  a  single  controversy. 
While  the  application  of  >$  1291  in  most  cases  is  plain 
enough,  determining  tlie  finality  of  a  particular  judicial 
order  may  pose  a  close  question.  No  verbal  formula 
yet  devised  can  explain  prior  finality  decisions  with  un- 
erring accuracy  or  provide  an  utterly  reliable  guide  for 
the  future.'     We  know,  of  course,  that  §  1291  does  not 


^Section   1291   provides: 

■'The  courts  of  ;ipi)eal>  shall  have  jurisdiction  of  appeals  from  all 
final  decisions  of  the  district  courts  of  the  I'nited  States,  the  United 
Slates  District  Court  for  the  District  of  the  Canal  Zone,  the  District 
Court  of  Guam,  and  the  District  Court  of  tlie  Virgin  Islands, -except 
where  a  direct  review  may  be  had  in  the  Supreme  Court." 

"As  loiiu-  :\<To  ;,s  ls<i2  tlie  Court  com])laiiied :  "Probably  no 
((uestion  of  e(|uit\-  practice  ha-;  been  the  suliject  of  more  frequent 
discussion  in  this  court  than  the  finality  of  decrees.  .  .  .  The  cases, 
it  must  be  concedcil.  are  not  altosetiier  harmonious."  McGourkcy  v. 
Toledo  ii-  Ohio  R.  Co.,  140  U.  S.  .53r),  544-ri45.  In  the  intor- 
veninc  \cars  the  difiicult\-  of  resoh  ins  such  (|uestions  lias  not  abated. 
As  Mr.  .Justice  Black  commented  in  Gillespie  v.  U.  S.  Steel  Corp.. 
•TO  r.  S.  14S,  152  (19(in,  -whether  a  rulinc  is  'final'  within  the 
meaning  of  §  12'J1  is  fre(|uently  so  close  a  question  that  decision  of 
that  issue  either  way  can  be  supjiorted  with  efjually  forceful  argu- 
ments, and  that  it  is  imjiossible  to  devise  a  formula  to  resolve  all 
marginal  cases  cominc  within  wh.at  might  well  be  called  the  'twilight 
zone'  of  finalitv." 
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limit  appellate  review  to  "those  final  judgments  which 
terminate  an  action  ....''  Cohen  v.  Beneficial  Loan  Corp., 
337  U.  S.  541,  545  (1949).  but  rather  that  the  require- 
ment of  finality  is  to  be  given  a  "practical  rather  than  a 
technical  construction.''  Id.,  at  546.  The  inquiry  re- 
quires some  evaluation  of  the  competing  considerations 
underlying  all  questions  of  finality — "the  inconvenience 
and  costs  of  piecemeal  review  on  the  one  hand  and  the 
danger  of  denying  justice  by  delay  on  the  other."'  Dick- 
inson V.  Petroleum  Conversion  Corp.,  338  U.  S.  507,  511 
(1950)  (footnote  omitted). 

We  find  the  instant  case  controlled  by  our  decision 
in  Cohen  v.  Beneficial  Loan  Corp.,  supra.  There  the 
Court  considered  tiie  api^licability  in  a  federal  diversity 
action  of  a  forum  state  statute  making  the  plaintiff  in  a 
stockholder's  derivative  action  liable  for  litigation  ex- 
penses, if  ultimately  unsuccessful,  and  entitling  the  cor- 
poration to  demand  security  in  advance  for  their  pay- 
ment. The  trial  court  ruled  the  statute  inapplicable. 
and  the  corporation  sought  immediate  appellate  review 
over  the  stockholder's  objection  that  the  order  appealed 
from  was  not  final.  This  Court  held  the  order  appeal- 
able on  two  grounds.  First,  the  District  Court's  finding 
was  not  "tentative,  informal  or  incomplete."  337  U.  S., 
at  546.  but  settled  conclusively  the  corporation's  claim 
that  it  was  entitled  by  state  law  to  require  the  share- 
holder to  post  security  for  costs.  Second,  the  decision 
did  not  constitute  merely  a  "step  toward  final  disposition 
of  the  merits  of  the  case  .  .  .  .''  Ibid.  Rather,  it  con- 
cerned a  collateral  matter  that  could  not  be  reviewed 
effectively  on  appeal  from  the  final  judgment.  The 
Court  summarized  its  conclusion  in  this  way: 

"This  decision  appears  to  fall  in  that  small  class 
which  finally  determine  claims  of  right  separable 
from,  and  collateral  to.  rights  asserted  in  the  action, 
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too  imjiortant  to  be  denied  review  and  too  independ- 
ent of  the  cause  itself  to  require  that  appellate  con- 
sideration be  deferred  until  the  whole  case  is  adjudi- 
cated."    Ibid. 

Analysis  of  the  instant  case  reveals  that  the  District 
Court's  order  iniposing  90'/^  of  the  notice  costs  on  re- 
si)ondcnts  likewise  falls  within  "that  small  class."  It 
conclusively  rejected  resjwndents'  contention  that  they 
could  not  lawfully  be  required  to  bear  the  expense  of 
notice  to  the  members  of  petitioner's  proposed  class. 
Moreover,  it  involved  a  collateral  matter  unrelated  to 
the  merits  of  petitioner's  claims.  Like  the  order  in 
Cohen,  the  District  Court's  judgment  on  the  allocation  of 
notice  posts  was  "a  final  disposition  of  a  claimed  right 
whicli  is  not  an  ingredient  of  the  cause  of  action  and 
does  not  require  consifleration  with  it,""  337  U.  S.,  at  546- 
o47.  and  it  was  similarly  appealable  as  a  "final  decision" 
uii(l(M-  ^  1291.  Tn  our  view  the  (^ourt  of  Appeals  therefore 
had  jurischction  to  re\iew  fully  the  District  Court's  reso- 
lution of  the  class  action  notice  jiroblems  in  this  case,  for 
tliat  court's  allocation  of  OO'^r  of  tlie  notice  costs  to  re- 
si)onrlents  was  but  one  asjiect  of  its  effort  to  construe  the 
requii-iMuonts  of  Rul(>  23  (c)(2)  in  a  way  that  would  per- 
mit  petitioner"s  suit   to  jiroceed  as  a  class  action.^" 

Ill 

Turning  to  the  merits  of  the  case,  we  find  that  the 
District   Court "s  resolution   of  the   notice   jiroblems  was 


'" -As  o\pl;iiiU'd  in  Part  ITT  of  this  ojiinion.  wo  find  the  notice 
re(|uireinents  of  I^ilc  2o  to  l)c  (ii>po.-in\c  of  petitioner's  attempt  to 
maintain  tlie  chiss  action  as  procntlx-  defined.  We  therefore  have 
no  ocrasion  to  consider  whetlier  the  C\)urt  of  A])j)eals  correctly 
resolved  the  issues  of  manageabihty  and  fluid-class  recovery,  or 
indeed,  wliether  those  i>.Mi(>>  were  proi)erl>-  before  the  Court  of 
.Appeals    under   tlie    theor\    of    retained    juristiict  ion. 
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erroneous  in  two  respects.  First,  it  failed  to  comply 
with  the  notice  requirements  of  Rule  23  (c)(2),  and  sec- 
ond, it  imposed  part  of  the  cost  of  notice  on  respondents. 

A 

Rule  23(c)(2)  i)rovides  that,  in  any  class  action 
maintained  under  subdivision  (b)(3),  each  class  member 
shall  be  advised  that  he  has  the  right  to  exclude  himself 
from  the  action  on  request  or  to  enter  an  appearance 
througli  counsel,  and  further  that  the  judgment,  whether 
favorable  or  not.  will  bind  all  class  members  not  re- 
questing exclusion.  To  this  end,  the  court  is  required  to 
direct  to  class  members  "the  best  notice  practicable  under 
the  circumstances,  including  individual  notice  to  all  mem- 
bers who  can  be  identified  through  reasonable  effort." '^^ 
"We  think  the  import  of  this  language  is  unmistakable. 
Individual  notice  must  be  sent  to  all  class  members  whose 
names  and  addresses  may  be  ascertained  through  reason- 
able  effort. 

The  Advisory  Conunittee's  Note  to  Rule  23  reinforces 
this  conclusion.  See  30  F.  R.  D.  09.  OS  (1006).  The 
Advisory  Conunittee  described  subdivision  ('c)(2)  as  "not 
merely  discretionary"  and  added  that  the  "mandatory  no- 
tice pursuant  to  subdivision  ('c)(2)  ...  is  designed  to  ful- 
fill requirements  of  due  process  to  which  the  class  action 
procedure  is  of  course  subject."     Id.,  at   106-107.     The 


"  Empliasis   added.     S\ibdivi>ion    ((■)(2)   jirovides  in   full: 

"(2)  In  aiu'  class  action  maintained  under  .■subdivision  (b)(3),  the 
court  shall  direct  to  tlie  nieinhers  of  the  chiss  the  best  notice  prac- 
ticable under  the  circumstances,  including:  individual  notice  to  all 
members  who  can  be  identified  through  reasonable  effort.  The  notice 
shall  advise  each  member  that  (.\)  the  court  will  exclude  him  from 
the  class  if  lie  so  retjuests  by  a  specified  date;  (B)  the  judgment, 
whether  favorable  or  not.  will  include  all  members  who  do  not 
request  exclusicMi:  and  (C)  any  member  who  does  not  request 
exclusion  maw  if  he  desires,  enter  ;m  a])pearance  through  his  counsel." 
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C^onmiittee  explicated  its  incorporation  of  due  process 
standards  by  citation  to  MuUane  v.  Central  Hanover 
Bank  &  Trust  Co.,  339  U.  S.  306  (1950),  and  like  cases. 
Ill  Mullane  the  Court  addressed  the  constitutional  suf- 
ficiency of  publication  notice  rather  than  mailed  indi- 
vi(hial  notice  to  known  beneficiaries  of  a  common  trust 
fund  as  part  of  a  judicial  settlement  of  accounts.  The 
( \)urt  observed  that  notice  and  an  opportunity  to  be 
heard  were  fundamental  requisites  of  the  constitutional 
fiuarantee  of  procedural  due  jirocess.  It  further  stated 
that  notice  must  be  "reasonably  calculated,  under  all 
the  circumstances,  to  apprise  interested  parties  of  the 
l)eiidency  of  the  action  and  afford  them  an  opportunity  to 
])n>sent  their  objections.'"  Id.,  at  314.  The  Court 
continued: 

"But  when  notice  is  a  person's  due.  process  which 
is  a  mere  gesture  is  not  due  process.  The  means 
emi:)loyed  must  be  such  as  one  desirous  of  actually  in- 
forming the  absentee  might  reasonably  adopt  to  ac- 
complish it.  The  reasonableness  and  hence  the 
constitutional  validity  of  any  chosen  method  may 
1)0  dofended  on  the  ground  that  it  is  in  itself  reason- 
bly  certain  to  inform  those  affected."     Id.,  at  315. 

Tile  Court  then  held  that  publication  notice  could  not 
satisfy  due  process  wheie  tlu^  names  and  addresses  of  the 
beneficiaries  were  known.'-     In  such  cases,  "the  reasons 


1- The  Court's  di-scussion  of  the  in:ido(|uacio<  of  publishod  notice 
hears  attention: 

"It  would  lie  idh'  to  pretcMid  lliat  pul)licat ion  alone,  as  prescribed 
here,  is  a  reliable  means  of  actjuainting  interested  parties  of  the 
fact  that  their  riffhts  are  t)efore  the  courts.  .  .  .  Chance  alone  brings 
to  the  attention  of  e\-en  a  local  resident  an  advertisement  in  small 
type  inserted  in  the  l)ack  jiages  of  a  newspaper,  and  if  he  makes 
his  home  outside  tlic  area  of  the  newsi)aper's  normal  circulation  the 
odd-  that  the  information  will  never  reach  him  are  larjre  indeed. 
'J"he  ehance  of  actual   notice   is  further  reduced  when,  as  here,  the 


52-439   (Pt.    2)   O  -  75  -  22 
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disappear  for  resort  to  means  less  likely  than  the  mails 
to  apprise  them  of  [an  action's]  pendency."     Id.,  at  318. 

In  Schroeder  v.  Cihj  of  Xew  York,  371  U.  S.  208 
(1062).  decided  prior  to  the  promulgation  of  amended 
Rule  23.  the  Court  explained  that  Mullane  required  re- 
jection of  notice  by  j^ublication  where  the  name  and  ad- 
dress of  the  affected  person  were  available.  The  Court 
stated  that  the  "general  rule"  is  that  "notice  by  publi- 
cation is  not  enough  with  respect  to  a  person  whose  name 
and  address  are  known  or  very  easily  ascertainable  .  .  .  ." 
Id.,  at  212-213.  The  Court  also  noted  that  notice  by 
publication  had  long  been  recognized  as  a  poor  substi- 
tute for  actual  notice  and  tliat  its  justification  was  "  'diffi- 
cult at  best."  ■■     Id.,  at  213. 

Viewed  in  this  context,  the  express  language  and 
intent  of  Rule  23  (c)  (2)  leave  no  doubt  that  indi- 
vidual notice  must  be  provided  to  those  class  members 
who  are  identifial)le  through  reasonable  effort.  In  the 
present  case,  the  names  and  addresses  of  2,250.000  class 
members  are  easily  ascertainable,  and  there  is  nothing 
to  show  that  individual  notice  cannot  be  mailed  to  each. 
For  these  class  members,  individual  notice  is  clearly  the 
"best  notice  practicable"  within  the  meaning  of  Rule  23 
(c)(2)  and  our  prior  decisions. 

Petitioner  contends,  however,  that  we  should  dispense 
with  the  requirement  of  individual  notice  in  this  case, 
and  he  advances  two  reasons  for  our  doing  so.  First,  the 
prohibitively  liigh  cost  of  providing  individual  notice  to 
2,250,000  class  members  would  end  this  suit  as  a  class 
action  and  effectively  frustrate  petitioner's  attempt  to 
vindicate  the  policies  underlying  the  antitrust  and  se- 


notice  required  does  not  even  name  those  whose  attention  it  is 
supposed  to  attrnet,  and  does  not  inform  accjuaintances  who  might 
call  it  to  attention."     339  U.  8..  at  315. 
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curities  laws.  Second,  petitioner  contends  that  individual 
notice  is  unnecessary  in  this  case,  because  no  prospective 
class  member  has  a  large  enough  stake  in  the  matter  to 
justify  separate  litigation  of  his  iii(li\i(lual  claim.  Hence, 
class  members  lack  any  incentive  to  opt  out  of  the  class 
action  even  if  notified. 

The  short  answer  to  these  arguments  is  that  individual 
notice  to  id(Mitifial)le  class  members  is  not  a  discretionary 
consideration  to  be  waiver!  in  a  i)articular  case.  It  is, 
rather,  an  unambiguous  requirement  of  Rule  23.  As  the 
Advisory  Committee's  Note  exi)lained.  the  Rule  was  in- 
tended to  insure  that  the  judgment,  whether  favorable 
or  not.  woukl  bind  all  class  members  who  did  not  re- 
quest exclusion  from  the  suit.  39  F.  R.  D..  at  99,  105-106. 
Accordingly,  each  class  member  who  can  l)e  identified 
through  reasonable  effort  must  be  notified  that  he  may 
n^finest  exclusion  from  tlie  action  and  thereby  preserve 
liis  opportunity  to  press  his  claim  separately  or  that  he 
may  remain  ii]  the  class  and  perhaps  participate  in  the 
management  of  the  action.  There  is  nothing  in  Rule  23 
to  suggest  that  the  notice  requirements  can  be  tailorerl  to 
fit  the  pocketbooks  of  j^articular  plaintiffs.^^ 

Petitioner  further  contends  that  adequate  representa- 
tion, rather  than  notice,  is  the  touchstone  of  due  process 
in  a  class  action  and  therefore  satisfies  Ride  23.  We 
think  this  view^  has  little  to  commend  it.  To  begin  with. 
Rule  23  speaks  to  notice  as  well  as  to  adequacy  of  rei:)re- 
sentation  and  requires  that  both  be  provided.  More- 
over,   petitioner's    argument    proves    too    much,    for    it 


m  I'efitioner  also  ar)iiU'.<  that  cla.-s  riicniht'rs  will  not  oj)!  out 
ticcausc  the  statute  of  linut.'ilions  has  Innp:  since  nui  out  on  the 
claims  of  all  class  members  other  than  ])etifioner.  This  contention 
is  disposed  of  by  our  recent  decision  in  American  Pipe  (.{•  Construction 
Co.  V.  L'tah,  414  V .  S.  53S  (1974),  which  established  that  com- 
mencement of  a  cla.<s  action  tolls  the  ajjplicable  statute  of  limitations 
as  to  all  menibers  of  the  class. 
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quickly  leads  to  the  conclusion  that  no  notice  at  all. 
published  or  otherwise,  would  be  required  in  the  present 
case.  This  cannot  be  so.  for  quite  apart  from  what  due 
process  may  require,  the  command  of  Rule  23  is  clearly  to 
the  contrary.  We  therefore  conclude  that  Rule  23  ( c)  (2) 
requires  that  individual  notice  be  sent  to  all  class  mem- 
bers who  can  be  identified   with   reasonable  effort.'^ 

B 

We  also  agree  with  the  Court  of  Appeals  that  peti- 
tioner must  bear  the  cost  of  notice  to  the  members  of  his 
class.  The  District  Court  reached  the  contrary  con- 
clusion and  imposed  90''/  of  the  notice  cost  on  respond- 
ents. This  decision  was  predicated  on  the  court's  find- 
ing, made  after  a  j)reliminary  hearing  on  the  merits  of 
the  case,  that  petitioner  was  ''more  tlian  likely''  to  prevail 
on  his  claims.  Apparently,  that  court  interpreted  Rule 
23  to  authorize  such  a  hearing  as  part  of  the  determina- 
tion whether  a  suit  may  be  maintained  as  a  class  action. 
We  disagree. 

We  find  nothing  in  either  the  language  or  history  of 
Rule  23  that  gives  a  court  any  authority  to  conduct  a 
preliminary  inquiry  into  the  merits  of  a  suit  in  order 
to  determine  whether  it  may  be  maintained  as  a  class 
action.  Indeed,  such  a  procedure  contravenes  the  Rule 
by  allowing  a  representative  plaintiff  to  secure  the  bene- 
fits of  a  class  action  without  first  satisfying  the  require- 
ments for  it.  He  is  thereby  allowed  to  obtain-  a 
determination  on  the  merits  of  the  claims  advanced  on 


^■*  We  are  conoerned  liere  only  with  the  notice  requirements  of 
subdi\-ision  (c)(2),  wiiicli  ixvv  applicable  to  class  actions  main- 
tained under  subdivision  (b)(3).  By  its  terms  subdivision  (c)(2)  is 
inapplicable  to  class  actions  for  injunctive  or  declaratory  relief 
maintained  under  subdivision  (b)(2).  Petitioner's  effort  to  quality 
iiis  suit  as  a  class  action  under  subdivisions  (b)(1)  and  (b)(2)  was 
rejected   t)\-  the  Court   of  A]ipeals.     See  n.  4,  supra. 
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behalf  of  the  class  without  any  assurance  that  a  class 
action  may  be  maintained.  This  procedure  is  directly 
contrary  to  the  command  of  subdivision  (c)(1)  that  the 
court  determine  whether  a  suit  denominated  a  class  action 
may  be  maintained  as  such  "[a]?  soon  as  practicable  after 
the  commencement  of  [the]  action  .  .  .  ."  In  short,  we 
agree  with  Judge  Wisdom's  conclusion  in  Miller  v. 
Mackey  International,  452  F.  2d  424  (CAS  1971),  where 
the  court  rejected  a  preliminary  inquiry  into  the  merits 
of  a  proposed  class  action: 

"In  determining  the  propriety  of  a  class  action,  the 
question  is  not  whether  the  plaintift'  or  plaintiffs 
have  stated  a  cause  of  action  or  will  prevail  on  the 
merits,  but  rather  whether  the  requirements  of  Rule 
23  are  met."     Id.,  at  427. 

Additionally,  we  might  note  that  a  preliminary  deter- 
mination of  the  merits  may  result  in  substantial  prejudice 
to  a  defendant,  since  of  necessity  it  is  not  accompanied 
by  the  traditional  rules  and  procedures  applicable  to 
civil  trials.  Tlie  court's  tentative  findings,  made  in  the 
absence  of  established  safeguards,  may  color  the  subse- 
quent proceedings  and  place  an  unfair  burden  on  the 
defendant. 

In  the  absence  of  any  support  under  Rule  23,  petition- 
er's effort  to  impose  the  cost  of  notice  on  respondents 
must  fail.  The  usual  rule  is  that  a  plaintiff  must  initially 
bear  the  cost  of  notice  to  the  class.  The  exceptions  cited 
by  the  District  Court  related  to  situations  where  a  fidu- 
ciary duty  pre-existed  between  the  plaintift"  and  defend- 
ant, as  in  a  siiareiiolder  derivative  suit."  Where,  as 
here,  the  relationship  between  the  parties  is  truly  ad- 


i=Sce,  e.  (/..  Dolgoir  v.  Andcr^uii.  43  F.  R.  D.  472,  498-500 
(EIDXY  196S).  Wc,  of  course,  express  no  opinion  on  the  proper 
alloration  of  tlio  cost  of  notice  in  such  cases. 
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versary,  the  plaintiff  must  pay  for  the  cost  of  notice  as 
part  of  the  ordinary  burden  of  financing  his  own  suit. 

Petitioner  has  consistently  maintained,  however,  that 
he  will  not  bear  the  cost  of  notice  under  subdivision  (c) 
(2)  to  members  of  the  class  as  defined  in  his  original 
complaint.  See  479  F.  2d.  at  1008;  52  F.  R.  D.,  at  269. 
We  therefore  remand  the  cause  with  instructions  to 
dismiss  the  class  action  as  so  defined.^'' 

The  judgment  of  the  Court  of  Appeals  is  vacated  and 
the  cause  remanded  for  proceedings  consistent  with  this 
opinion. 

It  is  so  ordered. 

Mr.  Justice  Douglas,  with  whom  j\Ir.  Justice  Brex- 
NAN  and  Mr.  Justice  Marshall  concur,  dissenting  in 
part. 

While  I  am  in  general  agreement  with  the  phases  of 
this  case  touched  on  by  the  Court,  I  add  a  few  words 
because  its  opinion  does  not  fully  explore  the  issues  which 
will  be  dispositive  of  this  case  on  remand  to  the  District 
Court. 

Fed.  Rule  Civ.  Pruc.  23  (c)(4)  provides.  "When  appro- 
priate (A)  an  action  may  be  brought  or  maintained  as  a 
class  action  with  respect  to  particular  issues,  or  (  B)  a  class 
may  be  di\i(lo(l  into  subclasses  anrl  each  subclass  treated 
as  a  class,  and  the  provisions  of  this  rule  shall  then  be  con- 
strued and  applied  accordingly." 


^''  Tlu'  rpc()r(l  does  not  reveal  whether  a  smaller  clas.s  of  odd-lot 
traders  eovild  be  defined,  and  it"  so.  whether  j)etitioner  would  be 
willing  to  pay  the  cost  of  notice  to  members  of  such  a  class.  We 
intimate  no  view  on  whether  any  such  subclass  would  satisfy  the 
requirements  of  Rule  23.  We  do  note,  iiowever.  that  our  dismissal  of 
the  class  action  as  originally  defined  is  without  prejudice"  to  any 
efforts  petitioner  may  make  to  redefine  his  class  either  under  Rule 
23  (c)  (4)  or  Fed.  Rule  Civ.  Proc.  15. 
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As  Judge  Oakes.  speaking  for  himself  and  Judge  Tim- 
bers, said  below: 

«  "The  plaintiff  class  might,  for  example,  be  divided 
into  much  smaller  subclasses  ...  of  odd  lot  buyers  for 
particular  periods,  and  one  subclass  treated  as  a 
test  case,  with  the  other  subclasses  held  in  abeyance. 
Individual  notice  at  what  would  probably  be  a 
reasonable  cost  could  then  be  given  to  all  members  of 
the  particular  small  subclass  who  can  be  easily 
identified."'  479  F.  2(1  100.').  1023  (dissenting  from 
denial  of  rehearing  on  banc). 

Or  a  subclass  might  include  those  on  monthly  invest- 
ment plans,  or  jjayroll  deduction  jilans  run  by  brokerage 
houses.'  The  possibilities,  though  not  infinite,  are 
numerous. 


'The  parties  and  cnnris  below  cdncent  rated  on  wherher  a  class 
aetion  could  be  sustainetl  on  beliall'  of  all  (i  million  odd-lot  nivestor.s, 
so  that  the  record  is  liiniicd  ni  information  bearing  on  what  manage- 
able snbcla.sses  could  be  created. 

There  is,  nonetheless,  indication  that  certain  subclasses  might  be 
economicall\'  manageable.  Counsel  for  resjiondent  Carlisle  (k  Jac- 
quelin  stated  in  oral  argument  before  the  Court  of  Appeals  that 
100,000  shareholders  i)articipate  m  his  client's  Monthly  Investment 
Phm,  and  that  Carlisle  A:  Jacquelin  corresponds  with  those  investors. 
Merrill  L>-nch  corresponds  with  150,000  people  participating  in  a 
pa>Toll  deduction  investment  plan.  Whether  Eisen  or  any  other 
plaintiff  who  ma>-  come  forward  to  intervene  fits  in  such  a  subclass, 
we  do  not  know.  But  if  brokerage  houses  correspond  regularly  in 
the  course  of  business  witli  such  odd-lot  investors,  the  marginal  cost 
of  providing  the  individual  notice  rec^uired  by  Rule  23  (c)(2)  might 
be  nothing  more  than  printing  and  stuffing  an  additional  sheet  of 
paper  in  correspondence  .already  being  sent  to  the  investor,  or 
perhaps  only  programing  a  computer  to  type  an  additional  para- 
graph at  the  bottom  of  monthly  or  (juarterly  statements  regularly 
mailed  by  the  brokers. 

A  subclass  of  those  who  had  engaged  in  numerous  transactions 
might  also  be  defined,  so  that  the  recovery  per  class  member  might  be 
large  enough   to  justifiv  the  cost   of  notice  and  management   of  the 
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The  power  to  create  a  subclass  is  clear  and  unambigu- 
ous. Who  should  be  included  and  how  large  it  should  be 
are  questions  that  only  the  District  Court  should  resolve. 
Notice  to  each  member  of  the  subclass  would  be  essential 
under  Rule  23  (c)(2) ;  and  under  Rule  23  (c)(2)(A)  any 
notified  member  may  opt  out.  There  would  remain  the 
question  whether  the  subclass  suit  is  manageable.  But 
since  the  subclass  could  be  chosen  in  light  of  the  non- 
manageability  of  the  size  of  the  class  whose  claims  are 
presently  before  us,  there  is  no  apparent  difhculty  in  that 
sense. 

The  statute  of  limitations,  it  is  argued,  has  run  or 
is  about  to  run  on  many  of  these  classes.  We  held  in 
American  Pipe  t^-  Construction  Co.  v.  Utah.  414  U.  S.  338. 
that  the  start  of  a  class  action  prior  to  the  running  of  the 
statute  protects  all  members  of  the  class.  Whether  that 
rule  should  obtain  for  the  benefit  of  other  members  who 
could  have  been  included  in  the  subclass  bringing  suit, 
but  for  the  manageability  issue,  is  a  question  we  have 
not  decided.-     Moreover,  if  the  subclass  sues  and  wins  or 


artinn.  A  sur^•py  of  only  4  of  14  wire  firms  re\ealed  2,000  custoiners 
with  10  or  more  transartions  between  1962  and  1966,  52  F.  E.  D. 
253,  259,  267  ct  n.  10. 

By  defining  more  definite  subclasses  such  as  those  discussed,  more- 
over, the  ]iroblems  inherent  in  distributing  an  eventual  judgment 
would  be  reduced.  Class  members  would  be  more  readily  identifi- 
able, with  more  readily  accessible  transaction  records  and  individually 
provable  damages. 

-  In  this  case,  the  entire  class  was  defined  in  the  original  complaint, 
and  the  defendants  were  put  on  notice  within  the  period  of  limita- 
tion of  their  potential  liability,  .serving  the  inirjiose  of  the  statute  of 
limitations  even  if  the  substantive  merits  were  eventually  to  be 
prosecuted  in  the  form  of  a  subclass  action  with  the  class  action 
held  in  abeyance.  '"Within  the  period  set  by  the  statute  of  limita- 
tions, the  defendants  have  the  essential  infonnation  necessary  to 
determine  both  the  subject  matter  and  size  of  the  prospective  liti- 
gation, whether  the  actual  trial  is  conducted  in  the  form  of  a  class 
action,  as  a  joint  suit,  or  as  a  principal  suit  with  additional  inter- 
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sues  and  loses,  questions  covering  the  rights  of  members 
of  the  larger  class  who  are  not  parties  would  be  raised. 
These  are  questions  we  have  not  answered.^  But  the  fact 
that  unresolved  questions  of  law  would  remain  is  not  an 
insurmountable  obstacle,  and  Rule  23(c)(4)(B)  ex- 
pressly authorizes  subclasses  to  sue  in  lieu  of  a  full  class. 
Rule  23  (c)(4)(B)  may  have  had,  as  a  forerunner,  the 
proposal  stated  by  Judge  Weinstein  in  1960: 

"When  there  is  a  question  of  law  or  fact  com- 
mon to  persons  of  a  numerous  class  whose  joinder 
is  impracticable,  one  or  more  of  them  whose 
claims  or  defenses  are  representative  of  the  claims 
or  defenses  of  all  and  who  will  fairly  and  adequately 
protect  the  interests  of  all  may  sue  or  be  sued  on 
behalf  of  all."  * 

In  explanation  he  added: 

"Such  a  rule  would  provide  six  requirements  for 
a  class  action:   (1)  a  class.  (2)  numerous  members, 


vpnors."  Amcrica7i  Pipe  d-  Construction  Co.  v.  Utah,  414  U.  S.  53S, 
ooo.  And  .-co  Whcaton.  Rci)re>('nT;itivr  Suits  Invohiiig  Xuniprous 
Litigants.  19  Cornell  L.  Q.  .399,  423  (1934). 

■'If  the  suhelass  lost,  it  is  argued  that  other  investors  not  mem- 
bers of  th.at  subrlass  rould  not  he  i)reeluded  from  prosecuting  success- 
ful -nits  of  their  own,  since  thoy  had  ne\  er  had  their  day  in  court  or 
necessaril\  even  been  api)rised  of  the  subclass'  action.  See  Hansberry 
V.  Lee.  311  U.  S.  32:  F.  .Tames.  Civil  Procedure  §  11.20  (1965) ;  IB  J. 
Moore,  Federal  Practice "^  0.411  [1]  (1974).  If  the  subclass  won,  strict 
application  of  the  doctrine  of  mutuality  of  estoppel  would 
limit  the  usefulne.-s  of  that  subclass  victor>-  in  suits  brought 
!)>•  iinestor-  not  members  of  that  subcla.<s.  See  generally-  F.  James, 
sKjim.  §11.31;  IB  .1.  Moore,  .supra.  •"  0.412  |1]  (and  Supj).  197;)), 
and  cases  cited  therein.  And  sec  Vestal,  Preclusion/Res  Judicata 
Variables:  Parties,  50  Iowa  L,  Rev,  27.  55-59  (1964):  Note,  35  Geo. 
Wash.  L.  Rev.  1010  ( 1967) :  Currie.  Mutuality  of  Collateral  Estoppel: 
Limits  of  the  Bernhard  Doctrine,  9  Stan.  L.  Rev.  2S1   (1957). 

^  Weinstein,  Revision  of  Procedure:  Some  Problems  in  Chiss  Actions, 
9  Buffalo  L.  Rev.  433,  458. 
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(3)  common  question  of  law  or  fact,  (4)  impraclioa- 
bility  of  joinder,  (5)  representative  claim  or  dotenst\ 
(6)   fair  and  adequate  protection  of  absentees. 

"Almost  any  'bond  of  association'  in  an  ovont  or 
status  out  of  which  a  legal  dispute  arose  is  suuioieni 
to  constitute  a  class.  The  class  must  be  nuino!\v.;< 
but  need  not  be  so  large  that,  in  itself,  this  fai^or 
makes  it  impracticable  to  bring  them  all  before  the 
court.  A  number  of  members  sufficient  to  satisty 
present  Section  105  [of  tlie  Xew  York  (1\il  ]^i;n'iu\' 
Act]  would  satisfy  the  i)ropose(l  rule.  Si/n\  luod- 
esty  of  monetary  interest,  inability  to  locatt^ 
members  and  difficulty  of  obtaining  jurisdictum 
should  all  be  considered  in  determining  imiiractica- 
bility  of  joinder."  "' 

The  Court  permits  Eisen  to  redefine  his  class  oiMuM-  by 
amending  his  complaint  pursuant  to  Fed.  Rtile  ('i\'.  rice. 
15.  or  by  proceeding  under  Rule  23  (c)(4).  Whili^  i'.ison 
may  of  course  proceed  by  amending  his  complaint  to 
define  a  subclass,  it  is  clear  that  he  need  not  do  siv" 
Definition  of  the  subclass  would  properly  he  accom- 
plished by  order  of  the  District  Court,  as  peiiuitttHl  b> 
Rules  23(c)(4)  and  23(c)(1),  without  amendnuMU  of 
the  complaint  as  filed.     While  the  complaint  alleges  that 


=  /rf.,  at  45S-459   (footnotes  omitted). 

"  Were  Eisen  to  be  remitted  to  an  mdividual  action,  as  lu'  would 
be  if  he  refused  to  pay  the  cost  of  notice  even  to  a  subcla.-s.  anunui- 
ment  of  the  complaint  might  be  called  for  by  the  District  Conn. 
Under  Rule  23  (d)(4),  the  District  Court  may  in  some  nisiances 
require  that  pleadings  be  amended  to  elimmate  class  allciratiiins. 
The  Advisory  Committee  Notes  indicate  that  this  provision  is  to  he 
applied  only  when  a  suit  must  proceed  as  a  nonclass.  indivuUuU 
action,  not  when,  as  here,  an  appropriate  class  exists  and  the  action 
must  be  prosecuted  in  the  first  instance  by  a  subclass  only  because 
of  problems  of  manageability.  See  Proposed  Rules  of  Civil  Pro- 
cedure, 39  F.  R.  D.  69,  104. 
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Eisen  sues  on  his  behalf  and  on  behalf  of  all  purchasers 
and  sellers  of  odd  lots,  it  adds,  "Plaintiff  will  fairly  insure 
the  adequate  representation  of  all  such  persons."  Prob- 
lems of  manageability  covered  by  Rule  23(b)(3)(Dj 
arise  only  after  issues  are  joined  and  the  District  Court 
is  engaged  in  shaping  up  the  litigation  for  a  trial  on  the 
merits.  If  it  finds  that  a  subclass  would  be  more  appro- 
priate, no  new^  action  need  be  started  nor  any  amended 
complaint  filed. 

Rule  23  (c)(lj  provides:  "As  soon  as  practicable  after 
the  commencement  of  an  action  brought  as  a  class  action, 
the  court  shall  determine  by  order  whether  it  is  to  be  so 
maintained.  An  order  under  this  subdivision  may  be 
conditional,  and  may  be  altered  or  amended  before  the 
decision  on  the  merits." 

It  is  as  plain  as  words  can  make  it  that  the  court  which 
decides  that  a  full  class  action  can  be  maintained  can 
alter  or  amend  its  order  "before  the  decision  on  the 
merits."  One  permissible  way  in  which  the  court's  order 
may  be  changed  is  to  liave  it  "altered"  as  provided  in 
Rule  23(c)(1)  by  reducing  the  larger  class  to  a  sub- 
class as  provided  in  the  same  subsection — Rule  23  (c) 
(4)(B).  The  prerequisites  of  a  class  cause  of  action  are 
flescribed  in  Rule  23  ( a ) .  In  the  instant  case  that  hurdle 
has  been  ])assed  and  we  are  at  the  stage  of  notice  require- 
ments and  manageability.  Not  an  iota  of  change  is 
made  in  the  cause  of  action  by  restricting  it  to  a  subclass. 

The  purpose  of  Rule  23  is  to  provide  flexibility  in  the 
management  of  class  actions,  with  the  trial  court  taking 
an  active  role  in  the  conduct  of  the  litigation.  See 
Dolc/ow  V.  Anderson,  43  F.  R.  D.  472.  481-482  ( EDXY)  ; 
Green  v.  Wolf  Corp.,  406  F.  2d  291.  298  (rA2).  cert,  de- 
nied. 395  V.  S.  977.  Lower  federal  courts  have  recognized 
their  discretion  to  define  those  subclasses  proper  to  prose- 
cute  an   action    without   being   bound   by   the   ])laintiff's 
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complaint.  See,  e.  g.,  Dolgow  v.  Anderson,  supra,  at  491- 
493;  Philadelphia  Elec.  Co.  v.  Anaconda  American  Brass 
Co.,  43  F.  R.  D.  452,  462-463  (ED  Pa.).  See  generally 
7A  C.  Wright  &  A.  Miller,  Federal  Practice  and  Procedure 
§1790.  p.  187;  3B  J.  Moore.  Federal  Practice  1123.65. 
And,  as  Rule  23  (c)(1)  clearly  indicates,  the  courts  re- 
tain both  the  iDower  and  the  duty  to  realign  classes 
during  the  conduct  of  an  action  when  appropriate. 
See,  e.  g.,  Carr  v.  Conoco  Plastics,  Inc.,  423  F.  2d  57,  58 
(CA5),  cert,  denied.  400  U.  S.  951;  Johnson  v.  ITT- 
llrwipson  Industries,  Inc.,  323  F.  Supp.  1258.  1262  (ND 
Miss.);  Ostnpowicz  v.  Johnson  Bronze  Co.,  54  F.  R.  D. 
465,  466  (WD  Pa.) ;  Baxter  v.  Savannah  Sugar  Refining 
Corp.,  46  F.  R.  D.  56.  60  (SD  Ga.).  That  discretion 
can  be  fully  retained  only  if  th(^  full  class  coini)laint  is 
preserved  when  a  subclass  is  defiiuHl  to  j^rosecute  the 
action.  The  bounds  of  the  subclass  can  thcMi  be  nar- 
rowed or  widened  by  order  of  the  District  Court  as  pro- 
vided in  Rule  23  (c)(  1 ).  without  need  to  amend  th(>  com- 
plaint and  without  the  constraints  which  might  exist  if 
the  complaint  had  earlier  been  amended  pursuant  to 
Rule  15  to  include  only  the  subclass. 

I  agree  with  Professor  Chafee  that  a  class  action  serves 
not  only  the  convenience  of  the  parties  but  also  prompt, 
efficient  judicial  administration.'  I  think  in  our  society 
that  is  growing  in  comi)lexity  there  are  bound  to  be  in- 
numerable i)eople  in  common  disasters,  calamities,  or  ven- 
tures who  would  go  begging  for  justice  without  the  class 
action  but  who  could  with  all  regard  to  due  process  be 
protected  by  it.  Some  of  these  are  consumers  whose 
claims  may  seem  de  minimis  but  who  alone  have  no  prac- 
tical recourse  for  either  remuneration  or  injunctive  relief. 
Some  may  be  environmentalists  who  have  no  photo- 
grai^hic  development  plant  about  to  be  ruined  because  of 

"  Z.  Cliafee.  Some  Problems  of  Eciuity  149  (1950). 
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air  pollution  by  radiation  but  who  suffer  perceptibly  by 
smoke,  noxious  gases,  or  radiation.  Or  the  unnamed  in- 
dividual may  be  only  a  ratepayer  being  excessively 
charged  by  a  utility  or  a  homeowner  whose  assessment  is 
slowly  rising  beyond  his  ability  to  pay. 

The  class  action  is  one  of  the  few  legal  remedies  the 
sniall  claimant  has  against  those  who  command  the  status 
quo.*"  I  would  strengthen  his  hand  with  the  view  of 
creating  a  system  of  law  that  dispenses  justice  to  the 
lowly  as  well  as  to  those  liberally  endowed  with  power 
and  wealth. 


''Judge  Weinstein  writing  in  the  N.  Y.  Law  Journal,  AFay  2,  1972, 
p.  4,  col.  3,  said: 

"Where,  however,  public  authorities  are  remiss  in  performance 
of  this  responsibility'  for  reason  of  inadequate  legal  authority,  ex- 
cessive workloads  or  simple  indifference,  class  actions  may  provide 
a  necessary  temporary  measure  until  desirable  corrections  have  oc- 
curred. The  existence  of  class  art  ion  litigation  may  also  play  a 
substantial  role  in  bringing  about  more  efficient  administrative  en- 
forcement and  in  inducing  legislative  action. 

"The  matter  touches  on  the  issue  of  the  credibility  of  our  judicial 
system.  Either  we  are  committed  to  make  reasonable  efforts  to 
provide  a  forum  for  adjudication  of  disputes  involving  all  our  citi- 
zens— including  those  deprived  of  human  rights,  consumers  who 
overpay  for  products  because  of  antitrust  violations  and  investors 
who  are  victimized  by  insider  trading  or  misleading  information — 
or  we  are  not.  There  are  those  who  will  not  ignore  the  irony  of 
courts  ready  to  imprison  a  man  who  steals  some  goods  in  interstate 
commerce  while  unwilling  to  grant  a  civil  remedy  against  the  corpora- 
tion which  has  benefited,  to  the  extent  of  many  millions  of  dollars, 
from  collusive,  illegal  pricing  of  its  goods  to  the  public. 

"When  the  organization  of  a  modern  society,  such  as  ours,  affords 
the  possibility  of  illegal  behavior  accompanied  by  widespread,  diffuse 
consequences,  some  procedural  means  must  exist  to  remedy — or  at 
least  to  deter — that  conduct." 
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CERTIORARI  TO  THE   CIRCUIT   COURT   OF   APPEALS   FOR  THE 
SEVENTH  CIRCUIT. 

No.  444.    Argued  February  7,  1946. — Decided  February  25,  1946. 

1.  Petitioners  owned  a  motion  picture  theatre  in  Chicago.  Some  of 
the  respondents  were  distributors  of  motion  picture  films;  others 
owned  or  controlled  motion  picture  theatres  in  Chicago.  Petitioners 
sued  respondents  under  the  Sherman  and  Clayton  Acts  to  recover 
treble  damages.  The  gist  of  the  complaint  was  that,  by  reason 
of  an  unlawful  conspiracy  of  the  respondents,  petitioners  were  pre- 
vented from  securing  pictures  for  exhibition  in  their  theatre  until 
after  the  preferred  exhibitors  had  been  able  to  show  them  in  earlier 
and  more  desirable  runs,  and  that  petitioners  were  thus  discrim- 
inated against  in  the  distribution  of  feature  films  in  favor  of  com- 
peting theatres  owned  or  controlled  by  some  of  the  respondents. 
It  appeared  that,  after  the  introduction  in  1937  of  the  practice 
of  showing  double  features,  petitioners  were  no  longer  able  to  secure 
films  which  had  not  had  a  prior  showing.    Petitioners  charged  that 
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in  consequence  of  respondents'  unlawful  acta  they  had  suffered 
a  loss  of  earnings  in  excess  of  $120,000  during  the  5-year  period 
from  1937  to  1942.  Two  classes  of  evidence  were  introduced  by 
petitioners  to  establish  their  damage.  One  was  a  comparison  of 
earnings  during  the  5-year  period  of  petitioners'  theatre  with  those 
of  a  comparable  theatre  of  the  respondents,  which  showed  a  differ- 
ence of  nearly  $116,000  in  favor  of  the  latter.  The  second  was 
a  comparison  of  the  receipts  of  petitioners'  theatre  for  the  five 
years  following  July  1937  with  the  receipts  for  the  four  years  im- 
mediately preceding,  which  showed  a  decline  aggregating  more  than 
$125,000.  The  jury  returned  a  verdict  for  petitioners  in  the  simi 
of  $120,000,  and  the  trial  court  gave  judgment  for  treble  that 
amount.  The  circuit  court  of  appeals  reversed  on  the  sole  ground 
that  the  evidence  of  damage  was  insufficient  for  submission  to  the 
jury,  and  directed  entry  of  judgment  for  respondents  non  obstante 
veredicto.  Held  that  the  evidence  was  sufficient  to  sustain  the  ver- 
dict for  the  petitioners.    Pp.  253-254,  266. 

(a)  The  evidence  was  ample  to  support  a  just  and  reasonable 
inference  that  petitioners  were  damaged  by  respondents'  acts. 
P.  266. 

(b)  Whatever  restraints  respondents'  distribution  system  may 
have  imposed,  and  whether  the  policy  later  adopted  of  showing 
double  features  was  or  was  not  itself  a  product  of  an  unlawful 
cont^piracy,  petitioners  were  entitled,  as  of  right,  to  continue  to 
purchase  and  show  films  which  had  not  had  prior  showing,  free 
of  restraints  of  the  unlawful  distribution  system.    P.  262. 

(c)  A  fair  measure  of  the  damage  to  that  right  of  the  petitioners 
was  the  loss  of  petitioners'  admission  receipts  resulting  from  the 
operation  of  the  unlawful  distributing  system.    Pp.  262-263. 

(d)  The  fact  that,  by  reason  of  respondent's  tortious  acta  in 
maintaining  the  discriminatorj'  distribution  sj'stem,  the  petitioners 
were  unable  to  prove  what  their  earnings  would  have  been  under 
freely  competitive  conditions,  did  not  preclude  a  verdict  for  the 
petitioners.    P.  263. 

(e)  The  comparison  of  petitioners'  receipts  before  and  after 
respondents'  unlawful  action  impinged  on  petitioners'  business  af- 
forded a  sufficient  basis  for  the  jury's  computation  of  the  damage, 
where  respondents'  wrongful  action  had  prevented  petitioners  from 
making  any  moi«  precise  proof  of  the  amount  of  the  damages. 
P.  266. 

2.  A  jury  may  not  render  a  verdict  based  on  speculation  or  guess- 
work, even  where  the  defendant  by  his  own  wrong  has  precluded 
a  more  precise  computation  of  damages.    But  the  jury  may  make 
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a  just  and  reasonable  estimate  of  the  damage  based  on  relevant 
data  and  render  its  verdict  accordingly.  In  such  circumstances 
juries  are  allowed  to  act  on  probable  and  inferential  as  weU  as 
upon  direct  and  positive  proof.  Story  Parchment  Co.  v.  Paterson 
Co.,  282  U.  S.  555;  Eastman  Kodak  Co.  v.  Southern  Photo  Co., 
273  U.S.  359.    P.  264. 

3.  Elementary  conceptions  of  justice  and  public  policy  require  that 
the  wrongdoer  shall  bear  the  risk  of  the  uncertainty  in  computing 
damages  which  his  wrong  has  created.    P.  265. 

150  F.  2d  877,  reversed. 

From  a  judgment  for  the  plaintiffs  in  a  suit  for  dam- 
ages under  the  antitrust  acts,  the  defendants  appealed. 
The  circuit  court  of  appeals  reversed.  150  F.  2d  877. 
This  Court  granted  certiorari.  326  U.  S.  709.  Reversed, 
p.  266. 

Thomas  C.  McConnell  argued  the  cause  for  peti- 
tioners.    With  him  on  the  brief  was  Hubert  Van  Hook. 

Edward  F.  McClennen  argued  the  cause  for  respond- 
ents.    With  him  on  the  brief  was  Miles  G.  Seeley. 

Solicitor  General  McGrath,  Assistant  Attorney  Gen- 
eral Berge  and  Charles  H.  Weston  filed  a  brief  for  the 
United  States,  as  amicus  curiae,  in  support  of  petitioners. 

Mr.  Chibf  Justice  Stone  delivered  the  opinion  of  the 
Court. 

Petitioners  brought  this  suit  in  the  District  Court  for 
Northern  Illinois  under  §§  1,  2  and  7  of  the  Sherman  Act 
(26  Stat.  209),  and  §§4  and  16  of  the  Clayton  Act  (38 
Stat.  731;,  15  U.  S.  C.  §§  1, 2, 15,  and  26,  for  an  injunction 
and  to  recover  treble  damages.  Petitioners,  who  are  own- 
ers of  the  Jackson  Park  motion  picture  theatre  in  Chicago, 
alleged  by  their  bill  of  complaint  that  respondeats,  some 
of  whom  are  distributors  of  moving  picture  films  and 
some  of  whom  own  or  control  moving  picture  theatres  in 
Chicago,  entered  into  a  conspiracy  which  continued  from 
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some  date  prior  to  November  1,  1936  to  the  date  the  suit 
was  brought,  July  28,  1942,  pursuant  to  which  fihn  was 
distributed  among  moving  picture  theatres  in  the  Chicago 
district  in  such  a  manner  that  theatres  owned  by  some 
of  the  conspirators  were  enabled  to  secure  and  show  fea- 
ture pictures  in  advance  of  independent  exhibitors,  not 
aflBliated  with  respondents,  such  as  petitioners. 

The  gist  of  the  complaint  is  that,  by  reason  of  the  con- 
spiracy, petitioners  were  prevented  from  securing  pictures 
for  exhibition  in  their  theatre  until  after  the  preferred 
exhibitors  had  been  able  to  show  them  in  the  earlier  and 
more  desirable  runs,  and  that  petitioners  have  thus  been 
discriminated  against  in  the  distribution  of  feature  films 
in  favor  of  competing  theatres  owned  or  controlled  by 
some  of  the  respondents.  Petitioners  charged  that  in  con- 
sequence they  had  been  subjected  to  loss  of  earnings  in 
excess  of  $120,000  during  the  five  year  period  from  July 
27,  1937  to  July  27,  1942.  The  matter  of  the  injunction 
was  reserved  and  the  case  went  to  trial  solely  on  the  ques- 
tion of  damages.  The  jury  returned  a  verdict  for  $120,000 
in  petitioners'  favor.  The  trial  court  gave  judgment  for 
treble  that  amount,  as  prescribed  by  §  4  of  the  Clayton 
Act.  The  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit reversed  on  the  sole  ground  that  the  evidence  of 
damage  was  not  sufficient  for  submission  to  the  jury,  and 
directed  the  entry  of  a  judgment  for  respondents  non 
obstante  veredicto.  150  F.  2d  877.  We  granted  cer- 
tiorari, 326  U.  S.  709,  because  of  the  importance  of  the 
problem  presented. 

Respondents  do  not  now  assail  the  jury's  verdict,  so 
far  as  it  found  an  unlawful  conspiracy  to  maintain  a  dis- 
criminatory system  of  distribution.  The  sole  question  for 
decision  here  is  whether  the  evidence  of  damage  is  suffi- 
cient to  support  the  verdict.  As  the  jury  returned  a  gen- 
eral verdict,  the  nature  and  extent  of  the  unlawful 
conspiracy  must  be  ascertained  in  the  light  of  the  instruc- 
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tions  given  to  the  jury,  taking  that  view  of  the  evidence 
most  favorable  to  petitioners.  Petitioners  have  been  since 
November  1, 1936  the  owners  in  partnership  of  the  Jack- 
son Park  Theatre,  located  on  the  south  side  of  Chicago. 
Respondents  RKO  Radio  Pictures,  Inc.,  Loew's,  Inc., 
Twentieth  Century-Fox  Film  Corporation,  Paramount 
Pictures,  Inc.,  and  Vitagraph,  Inc.,  are  distributors  of  mo- 
tion picture  films.  Respondent  RKO  also  owns  two  large 
first-run  theatres  in  the  Chicago  Loop.  Respondent 
Balaban  &  Katz  Corporation  is  a  motion  picture  exhibitor, 
which  operates  a  chain  of  some  fifty  theatres  in  Chicago 
and  its  suburbs,  including  the  Maryland  Theatre  and 
others  on  the  south  side  of  Chicago  which  compete  with 
the  petitioners'  Jackson  Park  Theatre.  Balaban  &  Katz 
is  a  subsidiary  of  Paramount.  Respondent  Warner  Bros. 
Circuit  Management  Corporation  is  an  exhibitor  which 
operates  more  than  twenty  theatres  in  Chicago,  including 
several  on  Chicago's  south  side  which  also  compete  with 
petitioners'  theatre.  Warner  Bros.  Circuit  Management 
Corporation  and  Vitagraph  are  subsidiaries  of  Warner 
Bros.  Pictures,  Inc.  Respondent  Warner  Bros.  Theatres, 
Inc.,  is  also  afl&liated  with  Warner  Bros.  Pictures,  Inc.  and 
holds  title  to  certain  of  the  W^arner  theatres. 

There  was  e\'idence  from  which  the  jury  could  have 
found  that  respondents  maintained  in  the  Chicago  dis- 
trict, by  a  conspiracy  among  themselves,  a  discriminatory 
system  of  distributing  motion  pictures  for  showing  in  suc- 
cessive weeks  of  release.  The  release  system,  as  described 
in  the  complaint,  and  shown  by  the  proof,  operated  sub- 
stantially as  follows:  Respondent  distributors  rent  their 
copyrighted  product  to  motion  picture  theatres  for  exhibi- 
tion to  the  pubUc.  Rental  contracts  between  distribu- 
tors and  exhibitors  undertake  to  furnish  films  to  the 
exhibitors  for  stipulated  rentals,  and  provide  for  the  "play- 
ing position"  in  which  the  motion  picture  theatre  is  to 
exhibit  the  films  relative  to  the  "playing  position"  of  other 
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theatres  in  the  competitive  area.  In  Chicago,  these  con- 
tracts uniformly  provide  that  the  larger  theatres  in  the 
Chicago  Loop,  all  owned,  leased,  or  operated  by  one  or 
more  of  the  respondents,  shall  have  the  right  to  the  "first 
run"  of  the  motion  pictures  distributed  by  the  respond- 
ents, for  one  week  or  such  longer  period  as  they  may  desire 
to  exhibit  them.  Following  the  "first  run,"  the  motion  pic- 
ture may  not  be  shown  in  any  Chicago  theatre  outside 
the  Loop  for  three  weeks,  a  period  known  as  "clearance." 
In  the  fourth  week  following  the  end  of  the  Loop  run,  the 
film  is  released  for  exhibition  in  theatres  outside  the  Loop 
for  successive  runs  in  various  theatres,  for  periods  known 
as  the  "A",  "B"  and  "C"  "pre-release  weeks,"  foUowed  by 
weeks  of  "general  release." 

The  earlier  a  playing  position,  the  more  desirable  it  is, 
since  it  is  preferable  to  exhibit  pictures  before  they  have 
been  shown  to  the  public  in  other  theatres  in  the  com- 
petitive area.  There  was  evidence  that  respondent  dis- 
tributors and  exhibitors  conspired  to  give  to  the  distribu- 
tor-controlled or  afl&liated  theatres  preferential  playing 
positions  in  the  release  system  over  the  positions  allotted 
to  independent  competing  theatres,  including  that  of  pe- 
titioners, with  the  result  that  petitioners'  theatre  was 
unable  to  obtain  feature  films  until  the  first  week  of  "gen- 
eral release,"  or  ten  weeks  after  the  end  of  the  Loop  run. 
By  that  time  most  of  respondent  exhibitors'  theatres,  with 
several  of  which  petitioners'  theatre  competes,  and  which 
enjoyed  the  prior  "A",  "B"  or  "C"  pre-release  runs,  had 
finished  their  showings.  Regardless  of  the  price  offered 
for  rental  of  film,  the  respondent  exhibitors,  in  execution 
of  the  conspiracy,  refused  to  release  films  to  petitioners' 
theatre  except  for  the  first  week  of  "general  release." 

Although  petitioners'  ground  for  recovery,  as  stated  by 
their  bill  of  complaint,  was  the  discriminatory  operation 
of  the  system  of  releasing  pictures  for  showing  in  allotted 
playing  positions,  whereby  the  petitioners  were  prevented 
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from  acquiring  films  for  exhibition  until  they  had  been 
shown  in  resf>ondent  distributors'  theatres  competing  with 
the  Jackson  Park,  evidence  was  introduced  in  the  course 
of  the  trial  tending  to  show  that  respondents  conspired 
to  maintain  the  release  system  as  part  of  a  conspiracy  to 
maintain  minimum  admission  prices  to  be  charged  by 
exhibitors  generally.  This  proof  indicated  that  the  ob- 
ject of  this  conspiracy  was  to  make  it  p>ossible  to  maintain 
high  admission  prices  in  the  Loop  theatres  by  restricting 
the  price  comf>etition  of  the  subsequent-run  theatres. 
The  distributors'  contracts  with  the  Loop  theatres  pro- 
vided for  film  rentals  based  on  a  percentage  of  the  admis- 
sion fees  collected.  It  appeared  that  the  rental  contracts 
entered  into  between  resp>ondent  distributors  and  the 
Chicago  exhibitors,  including  respondent  exhibitors  and 
jietitioners,  uniformly  contained  schedules  of  minimum 
admission  prices  fixed  on  the  basis  of  the  playing  position 
assigned.  There  was  thus  evidence  tending  to  show  that 
the  release  system  and  the  price-fixing  system  were  each 
an  integral  part  of  an  unlawful  conspiracy  to  give  to  the 
Loop  theatres  the  advantages  of  a  first-run  protected  from 
low-price  competition. 

Respondents'  evidence,  on  the  other  hand,  tended  to 
show  that  the  release  system  was  a  natural  growth  in  the 
industry,  and  that  the  fixed-price  system  had  resulted  from 
the  individual  action  of  distributors,  not  acting  in  concert, 
to  market  their  copyrighted  product  in  such  a  manner  as 
to  secure  the  best  possible  financial  return  from  the  film 
distributed.  See  Interstate  Circuit  v.  United  States,  306 
U.  S.  208;  consent  decree  in  United  States  v.  Balaban  & 
Katz  Corp.,  C.  C.  H.  Fed.  Trade  Reg.  Serv.,  7th  ed.,  Court 
Decisions  Supplement,  p.  5025. 

Two  classes  of  evidence  were  introduced  by  petitioners 
to  establish  their  damage.  One  was  a  comparison  of 
earnings  during  the  five  year  period  of  petitioners'  Jackson 
Park  Theatre  with  the  earnings  of  its  competitor,  the 
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Maryland  Theatre,  the  two  being  comparable  in  size,  the 
Jackson  Park  being  superior  in  location,  equipment,  and 
attractiveness  to  patrons.  Under  the  discriminatory  re- 
lease system,  the  Maryland  had  been  allowed  to  exhibit 
pictures  in  the  C  pre-release  nm,  one  week  ahead  of  peti- 
tioners' first  week  of  general  release.  The  evidence 
showed  that  during  the  five  year  period,  the  Maryland's 
net  receipts  after  deducting  film  rentals  paid  to  distribu- 
tors exceeded  petitioners'  like  receipts  by  $115,982.34. 

The  second  was  a  comparison  of  petitioners'  receipts 
from  the  operation  of  the  Jackson  Park  Theatre  less  cost 
of  film  for  the  five  year  period  following  July  1937,  with 
the  corresponding  receipts  for  the  four  years  immediately 
preceding,  after  making  an  allowance  for  the  elimination 
of  "Bank  Night"  receipts.  The  comparison  shows  a  fall- 
ing off  of  petitioners'  receipts  during  the  five  year  period 
aggregating  $125,659.00,  which  was  more  than  $5,000  in 
excess  of  the  $120,000  damage  demanded  by  petitioners' 
complaint.  The  significance  of  the  comparison  lies  in  the 
fact  that  during  most  of  the  four  year  period,  and  despite 
the  operation  of  the  release  system  as  described,  peti- 
tioners' theatre  had  been  able  to  procure  some  films  which 
had  not  already  been  shown  in  respondents'  theatres, 
whereas  petitioners  were  not  able  to  procure  such  films 
during  the  five  year  period  which  followed,  although  there 
is  evidence  that  they  made  diligent  efforts  to  do  so.  The 
change  is  attributable  to  the  introduction  of  the  practice 
of  "double  features"  (the  showing  of  two  films  at  a  single 
performance)  in  theatres  in  the  Chicago  district.  The 
evidence  tended  to  show  that  when  single  features  were 
being  shown,  exhibitors  who  had  playing  positions  ahead 
of  petitioners',  in  selecting  films  out  of  those  which  their 
rental  contracts  allowed  them  to  show,  did  not  exhibit  all 
of  the  films  distributed,  so  that,  despite  their  inferior  play- 
ing position,  petitioners  were  able  to  exhibit  pictures  which 
had  not  been  shown  elsewhere.   With  the  advent  of  double 
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featuring,  theatres  with  playing  positions  ahead  of  pe- 
titioners' used  nearly  all  of  the  films  distributed,  and  the 
pictures  which  petitioners  were  able  to  exhibit  in  the  first 
week  of  general  release,  by  reason  of  the  distribution  sys- 
tem, had  had  prior  showing  in  nearly  every  case. 

The  trial  court  left  it  to  the  jury  to  say  whether  double 
featuring  was  introduced  as  a  part  of  a  conspiracy  among 
respondents,  or  as  a  spontaneous  manifestation  in  the  in- 
dustry. Assuming  the  latter,  we  agree  with  the  circuit 
court  of  appeals,  which,  in  sustaining  the  jury's  finding 
of  an  unlawful  conspiracy  to  maintain  the  described  sys- 
tem of  distribution,  held  that  when  the  double  featuring 
was  established,  all  film  which  had  not  already  been 
shown  "was  taken  away  by  defendants'  prior  contracts, 
made  pursuant  to  and  as  a  part  of  the  conspiracy,  and 
placed  under  the  restriction  of  the  illegal  system,  and 
thereafter  was  not  obtainable  by  plaintiffs,  except  by  use 
of  the  illegal  system." 

In  submitting  the  two  classes  of  evidence  of  damage 
which  we  have  detailed,  the  trial  court  stated  to  the  jury: 
"Plaintiffs  seek  to  recover  damages  for  the  alleged  acts 
of  defendants  on  one  of  two  theories  .  .  ."  It  further 
charged  that  "If  .  .  .  plaintiffs  have  been  injured  by  the 
alleged  acts  of  defendants,  they  must  choose  one  or  the 
other  of  said  two  theories  of  determining  damage  or  the 
amount  of  damages."  The  circuit  court  of  appeals  con- 
cluded that  the  jury  accepted  the  comparison  of  plaintiffs' 
earnings  before  and  after  the  adoption  of  double  billing 
as  establishing  the  measure  of  petitioners'  damage.  But 
it  held  that  this  proof  did  not  furnish  a  proper  measure 
of  damage  for  the  reason  that,  while  petitioners'  earnings 
were  known  and  proved  for  both  the  four  and  five  year 
periods  in  question,  it  could  not  be  proved  what  their 
earnings  would  have  been  during  the  five  year  period  in 
the  absence  of  the  illegal  distribution  of  films.  It  thought 
that  the  mere  fact  that  earnings  c^  the  Jackson  Park  The- 
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atre  were  greater  before  the  adoption  of  double  billing  did 
not  serve  to  show  what  petitioners'  earnings  would  have 
been  afterwards,  in  the  absence  of  the  release  system. 

Similarly,  the  court  of  appeals  rejected  the  comparison 
between  petitioners'  receipts  and  those  of  the  Maryland 
Theatre  during  the  five  years  in  question,  since,  as  it 
thought,  the  comparison  would  not  tend  to  prove  what 
the  earnings  of  either  theatre  would  have  been  during  the 
critical  period  under  any  system  other  than  that  which 
was  the  product  of  the  unlawful  conspiracy. 

Upon  the  record  in  this  case  it  is  indisputable  that  the 
jury  could  have  found  that  during  the  period  in  question 
a  first  or  prior  run  theatre  possessed  competitive  ad- 
vantages over  later  run  theatres,  because  of  its  greater 
capacity  to  attract  patronage  to  pictures  which  had  not 
been  shown  elsewhere,  and  its  ability  to  charge  higher 
admission  prices  than  subsequent  run  theatres,  and  that, 
other  things  being  equal,  the  establishment  of  the  dis- 
criminatory release  system  was  damaging  to  the  peti- 
tioners, who  were  relegated  by  it  to  a  playing  position 
inferior  to  that  of  their  competitors. 

Each  of  the  two  classes  of  evidence  introduced  by  pe- 
titioners tended  to  show  damage.  They  were  not  mutually 
exclusive,  as  the  courts  below  seem  to  have  thought,  since 
each,  indep)endently  of  the  other,  tended  to  show  that 
petitioners'  inability  to  obtain  films  for  exhibition  before 
they  had  been  shown  elsewhere  adversely  affected  their 
receipts,  in  the  one  case  by  showing  that  those  receipts  de- 
creased when  petitioners  could  no  longer  purchase  such 
films  following  the  introduction  of  double  features,  and 
in  the  other,  that  petitioners'  receipts  from  its  theatre  were 
less  by  substantially  the  same  amount  than  receipts  of 
its  competitor,  the  prior-run  Maryland  Theatre,  operated 
under  conditions  in  other  respects  less  favorable  than 
those  affecting  petitioners. 

Respondents'  argument  is,  that  notwithstanding  the 
force  of  this  evidence,  it  is  impossible  to  establish  any 
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measure  of  damage,  because  the  unlawful  system  which 
respondents  have  created  has  precluded  petitioners  from 
showing  that  other  conditions  affecting  profits  would  have 
continued  without  change  unfavorable  to  them  during  the 
critical  period  if  that  system  had  not  been  established,  and 
petitioners  had  conducted  their  business  in  a  free  com- 
petitive market.  Respondents  also  contend  that  the  jury's 
verdict  establishes  that  the  release  system  was  part  of  a 
price-fixing  conspiracy,  and  on  the  assumption  that  price- 
fixing  and  the  discriminatory  system  of  release  were  in- 
separable parts  of  a  single  scheme,  argue  that  as  the  con- 
spiracy as  a  whole  probably  enabled  petitioners  artificially 
to  raise  their  prices  to  an  undetermined  extent,  the  overall 
effect  of  the  conspiracy  may  well  have  been  to  benefit 
petitioners,  even  though  the  plan  of  distribution,  one  of 
its  features,  may  have  injured  them.  But  we  think  these 
arguments  are  based  on  a  misapprehension  of  the  precise 
conditions  in  which  the  jury  was  permitted  to  and  did 
apply  the  tendered  measure  of  damages,  and  that  it  also 
ignores  controlling  principles  of  the  law  of  damages. 

We  have  already  adverted  to  the  facts  that  petitioners' 
cause  of  action,  as  stated  in  their  complaint,  was  founded 
on  the  unlawful  system  of  distributing  films;  that  the  con- 
tentions pro  and  con  as  to  the  existence  of  a  conspiracy  to 
fix  prices  of  theatre  admissions  first  emerged  in  the  course 
of  the  trial ;  and  that  the  jury  was  allowed  to  fix  the  meas- 
ure of  the  damage  with  reference  to  the  reduction  of  pe- 
titioners' receipts  after  July  1937  when  petitioners  were 
no  longer  able  to  show  some  films  which  had  not  been  pre- 
viously exhibited.  Under  the  complaint  and  the  instruc- 
tions, the  jury  could,  and  we  can  assume  that  it  did,  find 
that  the  fixing  of  minimum  prices  was  effectuated  by  the 
individual  action  of  distributors,  as  respondents  contended 
at  the  trial,  and  not  as  a  part  or  result  of  the  conspiracy 
to  control  distribution.  The  jury  could  have  found  that 
the  only  unlawful  action  taken  by  respondents  was  in 
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conspiring  to  prevent  petitioners'  theatre  from  bidding 
in  open  competition  against  other  exhibitors  for  a  pre- 
ferred place  in  an  otherwise  lawful  system  of  release.  This 
is  apparent  from  the  following  p>ortion  of  the  charge: 
"Only  in  the  event  that  you  find  that  there  exists  no  con- 
spiracy or  combination  to  fix  minimum  admission  prices, 
or  no  unreasonable  restraint  of  trade,  by  the  defendants 
by  virtue  of  the  Chicago  system  of  release,  will  you  have 
occasion  to  consider  whether  or  not  the  plaintiffs  de- 
manded and  sought  to  obtain  a  playing  position  in  *C' 
week." 

The  jury's  verdict  was,  as  the  court  below  held,  based 
on  the  damage  suffered  by  petitioners  in  consequence  of 
the  deprivation,  by  the  discriminatory  operation  of  the 
release  system,  of  their  demonstrated  freedom  to  rent  and 
exhibit  some  films  which  had  not  had  prior  showing. 
Hence  we  take  it  that  the  verdict  did  not  establish  that 
the  fixed  minimum  admission  prices  were  the  result  of 
the  unlawful  conspiracy,  or  that  the  petitioners'  pur- 
chases of  such  films,  and  the  operation  of  their  theatre, 
before  the  double  feature  practice  was  inaugurated,  were, 
for  purposes  material  here,  affected  by  the  conspiracy. 

The  record  thus  estabUshes  that  when  petitioners  ac- 
quired their  theatre,  it  was  possible  for  them  under  the 
conditions  then  prevailing  to  secure  films  which  had  not 
had  prior  showing  and  to  exhibit  them  in  competition  with 
theatres  having  preferred  playing  positions.  Whatever 
restraints  respondents'  distribution  system  may  then  have 
imposed,  and  whether  the  later  adopted  practice  of  show- 
ing double  features  was  or  was  not  itself  a  product  of  an 
unlawful  conspiracy,  petitioners  were  entitled,  as  of  right, 
to  continue  to  purchase  and  show  films  which  had  not  had 
prior  showing  free  of  the  restraints  of  the  unlawful  dis- 
tribution system.  The  fair  value  of  petitioners'  right  thus 
to  continue  their  business  depended  on  its  capacity  to 
make  profits.    And  a  fair  measure  of  the  damage  to  that 
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right  by  respondents'  unlawful  distributing  system  was 
the  loss  of  petitioners'  admission  receipts  resulting  from 
the  application  of  that  system  to  petitioners. 

Respondents  only  answer  is  that,  without  the  conspir- 
acy, the  conditions  of  purchase  of  films  might  not  have 
been  the  same  after  as  they  were  before  July,  1937 ;  that 
in  any  case  it  is  not  possible  to  say  what  those  conditions 
would  have  been  if  the  restraints  had  not  been  imposed, 
and  that  those  conditions  cannot  be  ascertained,  because 
respondents  have  not  removed  the  restraint.  Hence,  it 
is  said,  petitioners'  evidence  does  not  establish  the  fact 
of  damage,  and  that  further,  the  standard  of  comparison 
which  the  evidence  sets  up  is  too  speculative  and  uncer- 
tain to  afford  an  accurate  measure  of  the  amount  of  the 
damage. 

The  case  in  these  respects  is  comparable  to  Eastman 
Kodak  Co.  v.  Southern  Photo  Co.,  273  U.  S.  359,  and  Story 
Parchment  Co.  v.  Paterson  Co.,  282  TJ.  S.  555,  in  which 
precisely  the  same  arguments  now  addressed  to  us  were 
rejected.  There,  as  here,  the  suits  were  for  damages 
caused  by  restraints  imposed  by  defendants,  in  violation 
of  the  Sherman  Antitrust  Act,  on  the  operation  of  the 
business  of  the  complainant  in  each  case.  In  the  one  case, 
the  defendant,  in  an  effort  to  extend  its  monopoly,  refused 
to  sell  to  the  plaintiff  goods  which  had  regularly  been  a 
part  of  his  stock  in  trade.  In  the  other,  the  defendants, 
competing  sellers,  engaged  in  destructive  price  compe- 
tition with  the  plaintiff  in  execution  of  an  unlawful  con- 
spiracy. In  the  first  case,  the  plaintiff  sought  to  establish 
his  damage  by  comparing  his  profits  before  and  after 
the  unlawful  interference  with  his  business.  In  the  other, 
the  plaintiff  sought  to  show  his  damage  by  proof  of  the 
difference  between  the  amounts  actually  realized  from  his 
business  after  the  conspiracy  became  effective,  and  what, 
but  for  the  conspiracy,  would  have  been  realized  by  it  from 
sales  at  reasonable  prices,  the  evidence  of  which  was  the 
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amount  by  which  his  current  prices  were  higher  before 
the  conspiracy  than  after,  and  by  the  extent  to  which  the 
value  of  plaintiflF's  business  property  had  declined  after 
the  conspiracy  had  begun  to  operate. 

In  each  case  we  held  that  the  evidence  sustained  ver- 
dicts for  the  plaintiffs,  and  that  in  the  absence  of  more 
precise  proof,  the  jury  could  conclude  as  a  matter  of  just 
and  reasonable  inference  from  the  proof  of  defendants' 
wrongful  acts  and  their  tendency  to  injure  plaintiffs'  busi- 
ness, and  from  the  evidence  of  the  decline  in  prices,  profits 
and  values,  not  shown  to  be  attributable  to  other  causes, 
that  defendants*  wrongful  acts  had  caused  damage  to  the 
plaintiffs.  In  this  we  but  followed  a  well-settled  prin- 
ciple. See  Hetzel  v.  Baltimore  &  Ohio  R.  Co.,  169  U.  S. 
26,  38-9.  The  tortious  acts  had  in  each  case  precluded  as- 
certainment of  the  amount  of  damages  more  precisely,  by 
comparison  of  profits,  prices  and  values  as  affected  by  the 
conspiracy,  with  what  they  would  have  been  in  its  absence 
under  freely  competitive  conditions.  Nevertheless,  we 
held  that  the  jury  could  return  a  verdict  for  the  plaintiffs, 
even  though  damages  could  not  be  measured  with  the 
exactness  which  would  otherwise  have  been  possible. 

In  such  a  case,  even  where  the  defendant  by  his  own 
wrong  has  prevented  a  more  precise  computation,  the  jury 
may  not  render  a  verdict  based  on  speculation  or  guess- 
work. But  the  jury  may  make  a  just  and  reasonable  esti- 
mate of  the  damage  based  on  relevant  data,  and  render 
its  verdict  accordingly.  In  such  circumstances  "juries 
are  allowed  to  act  upon  probable  and  inferential,  as  well 
as  direct  and  positive  proof."  Story  Parchment  Co.  v. 
Paterson  Co.,  supra,  561-4;  Eastman  Kodak  Co.  v.  South- 
em  Photo  Co.,  supra,  377-9.  Any  other  rule  would  enable 
the  wrongdoer  to  profit  by  his  wrongdoing  at  the  expense 
of  his  victim.  It  would  be  an  inducement  to  make  wrong- 
doing so  effective  and  complete  in  every  case  as  to  preclude 
any  recovery,  by  rendering  the  measure  of  damages  un- 
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certain.  Failure  to  apply  it  would  mean  that  the  more 
grievous  the  wrong  done,  the  less  likelihood  there  would 
be  of  a  recovery. 

The  most  elementary  conceptions  of  justice  and  public 
policy  require  that  the  wrongdoer  shall  bear  the  risk  of 
the  uncertainty  which  his  own  wrong  has  created.  See 
Package  Closure  Corp.  v.  Sealright  Co.,  141  F.  2d  972, 
979.  That  principle  is  an  ancient  one,  Armory  v.  Dela- 
mirie,  1  Strange  505,  and  is  not  restricted  to  proof  of  dam- 
age in  antitrust  suits,  although  their  character  is  such  as 
frequently  to  call  for  its  appUcation.  In  cases  of  collision 
where  the  offending  vessel  has  violated  regulations  pre- 
scribed by  statute,  see  The  Pennsylvania,  19  Wall.  125, 
136,  and  in  cases  of  confusion  of  goods,  Great  Southern 
Gas  &  Oil  Co.  V.  Logan  Natural  Gas  &  Fuel  Co.,  155  F. 
114,  115;  cf.  F.  W.  Woolworth  Co.  v.  Labor  Board,  121  F. 
2d  658, 663,  the  wrongdoer  may  not  object  to  the  plaintiff's 
reasonable  estimate  of  the  cause  of  injury  and  of  its 
amount,  supported  by  the  evidence,  because  not  based 
on  more  accurate  data  which  the  wrongdoer's  misconduct 
has  rendered  unavailable.  And  in  cases  where  a  wrong- 
doer has  incorporated  the  subject  of  a  plaintiff's  patent 
or  trade-mark  in  a  single  product  to  which  the  defendant 
has  contributed  other  elements  of  value  or  utility,  and 
has  derived  profits  from  the  sale  of  the  product,  this 
Court  has  sustained  recovery  of  the  full  amount  of  de- 
fendant's profits  where  his  own  wrongful  action  has  made 
it  impossible  for  the  plaintiff  to  show  in  what  proportions 
he  and  the  defendant  have  contributed  to  the  profits. 
Westinghouse  Co.  v.  Wagner  Mfg.  Co.,  225  U.  S.  604; 
Hamilton  Shoe  Co.  v.  Wolf  Brothers,  240  U.  S.  251 ;  see 
also  Sheldony.  Metro-Goldwyn  Corp.,  309  U.  S.  390, 406. 

"The  constant  tendency  of  the  courts  is  to  find  some 
way  in  which  damages  can  be  awarded  where  a  wrong  has 
been  done.  Difficulty  of  ascertainment  is  no  longer  con- 
fused with  right  of  recovery"  for  a  proven  invasion  of  the 
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plaintiffs  rights.  Story  Parchment  Co.  v.  Paterson  Co., 
supra,  565;  and  see  also  Palmer  v,  Connecticut  R.  Co., 
311  U.  S.  544,  559,  and  cases  cited. 

The  evidence  here  was  ample  to  support  a  just  and 
reasonable  inference  that  petitioners  were  damaged  by 
respondents'  action,  whose  unlawfulness  the  jury  has 
found,  and  respondents  do  not  challenge.  The  compari- 
son of  petitioners'  receipts  before  and  after  respondents' 
unlawful  action  impinged  on  isetitioners'  business  afforded 
a  sufficient  basis  for  the  jury's  computation  of  the  dam- 
age, where  the  respondents'  wrongful  action  had  prevented 
petitioners  from  making  any  more  precise  proof  of  the 
amount  of  the  damage. 

We  do  not  mean  to  indicate  by  what  we  have  said  that 
the  jury  could  not,  on  this  record,  have  found  a  conspiracy 
for  fixing  minimum  prices  or  that  the  Chicago  system  of 
release  was  not  an  unreasonable  restraint  of  trade  in  other 
respects.  We  conclude  that  there  was  evidence  to  support 
a  verdict  for  damages  on  at  least  one  theory  on  which  the 
case  was  submitted  to  the  jury.  We  do  not  imply  that  the 
verdict  could  not  be  supported  on  some  other  theory. 

The  judgment  of  the  district  court  below  will  be  affirmed 
and  the  judgment  of  the  court  of  appeals  is 

Reversed. 

Mr.  Justice  Jackson  took  no  part  in  the  consideration 
or  decision  of  this  case. 

Mr.  Justice  Frankfurter,  dissenting. 

The  dominant  purpose  of  the  Anti-Trust  Acts  is  pro- 
tection of  the  public  interest  by  prohibiting  unjustifiable 
restrictions  upon  competitive  enterprise.  From  the  very 
nature  of  the  public  interest  thus  to  be  safeguarded  and  by 
reason  of  the  complex  and  costly  character  of  the  litigation 
to  which  it  normally  gives  rise,  Congress  made  available 
to  the  Attorney  General  of  the  United  States  appropriate 
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preventive  and  punitive  remedies:  the  injunction,  to  put 
a  prompt  stop  to  illegal  restraints,  and  the  stem  sanctions 
of  the  criminal  law,  to  deter  such  restraints.  A  right  of 
action  is  also  given  to  any  individual  who  has  been  "in- 
jured in  his  business"  by  such  illegality.  But  while  action 
by  the  Government  to  enforce  the  Anti-Trust  Acts  merely 
requires  proof  of  illegality,  an  individual's  right  of  re- 
covery is  dependent  on  proof  of  legal  injury  to  him,  and 
legal  injury  is  not  automatically  estabUshed  by  proof  of 
a  restraint  of  trade  in  violation  of  the  Sherman  Law.  See 
Keogh  v.  Chicago  &  Northwestern  R.  Co.,  260  U.  S.  156, 
162-63. 

Therefore  our  real  question  is  whether  the  respondents' 
violation  of  the  Sherman  Law  illegally  injured  the  peti- 
tioners. This  necessarily  involves  substantial  proof  that 
the  petitioners'  business  would  have  been  more  profitable 
if  the  distribution  of  movie  films  in  Chicago  had  been  a 
free-for-all  and  if  no  factor  of  the  scheme  that  constituted 
an  illegal  conspiracy  had  been  in  operation,  than  it  was 
under  the  conditions  that  actually  prevailed.  Specifi- 
cally, one  feature  of  the  conspiracy  was  stipulated  rentals 
by  distributors  in  furnishing  films  to  exhibitors.  The 
record  appears  devoid  of  proof  that,  if  competitive  condi- 
tions had  prevailed,  distributors  would  not  have  made 
rental  contracts  with  their  respective  exhibiting  afl&liates 
to  the  serious  disadvantage  of  independents  like  the  peti- 
tioners. They  might  individually  have  done  so  and  not 
have  ofl"ended  the  Sherman  Law. 

I  agree  that  Eastman  Kodak  Co.  v.  Southern  Photo  Co., 
273  U.  S.  359,  and  Story  Parchment  Co.  v.  Paterson  Co., 
282  U.  S.  555,  should  guide  the  disposition  of  this  case. 
But  I  do  not  find  that  the  decisive  distinction  made  in 
those  cases  has  been  observed  in  deciding  this  case.  The 
distinction  is  between  proving  that  some  damages  were 
"the  certain  result  of  the  wrong"  and  uncertainty  as  to  the 
dollars  and  cents  value  of  such  injuring  wrong.     Such 
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difficulty  in  ascertaining  the  exact  amount  of  damage  is 
a  risk  properly  cast  up)on  the  wrong-doing  defendant. 
But  proof  of  the  legal  injury,  which  is  the  basis  of  his  suit, 
is  plaintiff's  burden.  He  does  not  establish  it  merely  by 
proving  that  there  was  a  wrong  to  the  public  nor  by  show- 
ing that  if  he  had  been  injured  ascertainment  of  the  exact 
amount  of  damages  would  have  had  an  inevitable  specu- 
lative element  to  be  left  for  a  jury's  conscientious  guess. 
This  basic  distinction  was  thus  formulated  in  Story  Parch- 
ment Co.  V.  Paterson  Co.: 

"The  rule  which  precludes  the  recovery  of  uncertain 
damages  applies  to  such  as  are  not  the  certain  result 
of  the  wrong,  not  to  those  damages  which  are  defi- 
nitely attributable  to  the  wrong  and  only  uncertain 
in  respect  of  their  amount."    282  U.  S.  at  562. 

In  the  Eastman  and  Story  cases  the  plaintiffs  established 
what  their  profit  was  when  competitive  conditions  pre- 
vailed and  that  the  subsequent  loss  properly  became  ex- 
clusively attributable  to  restraint  of  such  conditions. 
Such  a  comparison  is  not  revealed  by  this  record.  It  was 
wholly  speculative,  as  the  Circuit  Court  of  Appeals  prop- 
erly held  in  applying  the  rule  in  the  Story  Parchment  Co. 
case,  whether  the  intake  of  petitioners  would  have  been 
more  profitable  if  the  distribution  of  films  in  Chicago  had 
been  left  wholly  to  the  haggling  of  a  free  market,  150  F.  2d 
877.  As  to  the  subtleties  involved  in  such  speculation, 
compare  International  Harvester  Co.  v.  Kentucky,  234 
U.  S.  216,  223-24. 

Where  there  is  conceded  legal  injury,  as  for  instance 
where  one  man's  chattel  is  taken  by  another,  as  in  the  old 
case  of  Armory  v.  Delamirie,  1  Strange  505,  we  start  with 
the  legal  injury  and  the  problem  is  merely  one  of  ascer- 
taining damages  "uncertain  in  respect  of  their  amount." 
Such  cases  are  not  helpful  where  the  crucial  issue,  as  here, 
is  whether  there  is  solid  proof  of  the  existence  of  a  legal 
injury. 
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CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
FIRST  CIRCUIT. 

No.  57.    Argued  January  19,  20,  1931.— Decided  February  24,  1931. 

1.  On  review  by  certiorari,  respondents,  without  necessity  of  a  cross- 
petition,  may  invoke  as  an  additional  ground  for  sustaining  the 
judgment  of  the  lower  court  a  ground  which  that  court  had  found 
against  them.    P.  560. 

2.  In  an  action  under  the  Sherman  Anti-Trust  Act,  on  an  issue  as  to 
whether  there  was  evidence  of  a  conspiracy  or  combination  to 
monopolize  interstate  trade,  this  Ck)urt,  upon  examination  of  the 
record,  finds  evidence  sufficient  to  preclude  interference  with  con- 
current findings  of  courts  bdow.    P.  560. 

3.  Evidence  held  sufficient  to  show  that  petitioner  in  an  action  for 
damages  under  Sherman  Anti-Trust  Act  was  injured  in  its  business 
and  property  as  result  of  respondents'  unlawful  combination. 
P.  560. 

4.  Assumption  indulged  by  the  appellate  court,  that  respondents' 
acts  would  have  been  the  same  if  they  had  been  acting  indepiend- 
ently  of  one  another,  rejected  as  unsound,  in  light  of  evidence  and 
instruction  warranting  finding  by  jury  that  price-cutting  and  re- 
sulting lower  prices  were  directly  attributable  to  unlawful  combi- 
nation.   P.  561. 

5.  Characterization  of  verdict  under  Sherman  Act,  which  included 
damages  measured  by  difference  between  amounts  actually  realized 
by  petitioner  and  what  would  have  been  realized  by  it  from  sales  at 
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reasonable  prices  except  for  unlawful  acts  of  respondents,  aa  basetl 
upon  mere  speculation  and  conjecture,  held  unwarranted.    P.  562. 

G.  The  rule  which  precludes  the  recovery  of  uncertain  damages  applies 
to  such  aa  are  not  the  certain  reaiJt  of  the  wrong,  not  to  those 
damages  which  are  definitely  attributable  to  the  wrong  and  only 
uncertain  in  respect  of  their  amount.    P.  562. 

7.  Where  the  tort  itself  is  of  such  a  nature  as  to  preclude  the  ascertain- 
ment of  the  amount  of  damages  with  certainty,  it  is  enough  if  the 
evidence  show  the  extent  of  the  damages  as  a  matter  of  just  and 
reasonable  inference,  although  the  result  be  only  approximate.  Tlie 
wrong-doer  is  not  entitled  to  complain  that  they  cannot  be  measured 
with  the  exactness  and  precision  that  would  be  possible  if  the  case, 
which  he  alone  is  responsible  for  making,  were  otherwise.    P.  563. 

S.  Question  whether  acta  of  respondents  in  violation  of  Sherman  Act 
or  conditions  apart  from  them  constituted  the  proximate  cause  of 
depreciation  in  value  of  petitioner's  property,  held,  upon  evidence 
in  record,  for  the  jury.    P.  566. 

9.  Finding  of  jury  on  question  of  proximate  cause  must  be  allowed  to 
stand  unless  ail  reasonable  men,  exercising  unprejudiced  judgment, 
would  draw  an  opposite  conclusion  from  the  facts.    P.  566. 

10.  Evidaice  as  to  extent  to  which  value  of  petitioner's  property  was 
diminished  by  acts  of  respondents  in  violation  of  Sherman  Act  held 
suflBciently  certain  and  definite  to  support  verdict  of  jury.    P.  567. 

11.  On  certiorari  to  review  a  judgment  of  the  Circuit  Court  of  Ap- 
peals, the  entire  record  is  before  this  Court  with  power  to  review 
the  action  of  the  appellate  court  and  direct  such  disposition  of  the 
case  as  that  court  might  have  made  of  it  up(Mi  the  appeal  from  the 
District  Court;  aceordin^y,  assignments  of  error  made  on  the  ap- 
peal from  the  District  Court,  which  were  not  considered  below,  may 
be  examined  and  disposed  of  here.    P.  567. 

37  F.  {2d)  537,  revered. 

Certiorari,  281  U,  S.  711,  to  review  a  judgment  of  the 
Circuit  Court  of  Appeals  which  reversed  a  judgment  for 
damages  recovered  by  the  present  petitioner,  in  an  action 
under  the  Sherman  Anti-Trust  Act. 

Messrs.  Isadore  Levin  and  Edtvard  O.  Proctor,  with 
whom  Mr.  Edward  C.  Park  was  on  the  brief,  fw  petitioner. 

Damage  may  be  caused  by  acts  pursuant  to  an  unlawful 
conspiracy,  even  thou^  the  consequences  of  such  acta  are 
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no  different  from  those  which  might  or  would  have  oc- 
curred in  the  absence  of  a  conspiracy. 

It  was  for  the  jury  to  determine  whether  the  conditions 
existing  in  the  trade  were  "  natural  conditions,"  or  were 
conditions  intentionally  created  in  order  to  destroy  the 
plaintiff.  They  were  not  bound  to  assume  that,  if  it  were 
certain  that  in  the  absence  of  a  conspiracy  similar  con- 
ditions would  have  prevailed,  the  actual  conditions  were 
"  natural  conditions,"  for  which  the  defendants  would  be 
in  no  wise  responsible.  Nor  had  the  court  below  the  right 
to  assume  as  a  matter  of  judicial  knowledge  that,  in  the 
absence  of  a  conspiracy,  conditions  in  the  trade  would 
have  been  substantially  similar  to  those  actually  created 
by  the  conspirators. 

The  evidence  was  sufficient  to  enable  the  jury  to  ascer- 
tain the  amount  of  the  plaintiff's  damages  with  reasonable 
certainty.  Eastman  Kodak  Co.  v.  Southern  Photo 
Materials  Co..  273  U.  S.  359,  379. 

The  plaintiff  was  compelled  to  sell  its  product  at  re- 
duced prices,  and  it  was  for  the  jury  to  detennine  whether 
those  prices  were  below  "  the  market  or  fair  price  .  .  . 
under  natural  conditions  had  the  combination  been  out 
of  the  way."  Straus  v.  Victor  Talking  Machine  Co.,  297 
Fed.  791;  Linen  Thread  Co.  v.  Shaw,  9  F.  (2d)  17,  19. 

"  Going  value "  may,  of  course,  be  one  element  of 
damages.  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  165;  McCardle  v.  Indianapolis  Water  Co.,  272  U.  S. 
400,  414. 

The  probable  earning  capacity  of  the  plant  is  one  of  the 
factors  for  the  basis  of  a  judgment  as  to  value.  Minne- 
sota Rate  Cases.  230  U.  S.  352,  434;  Monongahela 
Navigation  Co.  v.  United  States,  148  U.  S.  312,  328. 

Mere  difficulty  in  ascertaining  the  amount  of  dajnages 
will  not  bar  a  recovery.  If  there  is  difficulty,  it  is  not 
greater  than  exists  in  many  other  cases.    Rankin  v.  Asso- 
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elated  Bill  Posters,  42  F.  (2d)  152,  155;  Pennsylvania 
Sufjar  Refining  Co.  v.  American  Sugar  Co.,  166  Fed.  254, 
260;  Barrett  Co.  v.  Panther  Rubber  Mfg.  Co.,  24  F.  (2d) 
329,  337;  Hyer  v.  Richmond  Traction  Co.,  168  U.  S. 
471,  483. 

The  plaintiff  was  at  least  entitled  to  recover  nominal 
damages  and  its  costs.  United  States  v.  Mock,  149  U.  S. 
273.  Distinguishing:  Keogh  v.  Chicago  &  N.  W.  R.  Co., 
260  U.  S.  156. 

The  Circuit  Court  of  Appeals  had  no  power  to  order 
judgment  for  the  defendants  below.  Slocum  v.  New 
York  Life  Ins.  Co.,  228  U.  S.  364. 

Mr.  Edward  F.  McClennen,  with  whom  Mr.  Joseph  M. 
Dohan  was  on  the  brief,  for  respondents. 

It  is  not  enough  to  show  that  the  defendants  did  wrong. 
It  must  appear  that  the  injury  suffered  by  the  plaintiff 
was  caused  by  that  wrong.  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Toops,  281  U.  S.  351,  354,  357;  Jack  v.  Armour,  291  Fed. 
741,  745. 

The  plaintiff  has  suffered  the  consequences  of  attempt- 
ing to  enter  an  overcrowded  industry  with  insuflficient 
capital.  If  it  was  injured  by  a  reduction  of  prices,  this 
was  due  to  its  own  reduction  of  prices  and  not  to  any  com- 
bination of  the  defendants.  There  is  no  evidence  that  the 
plaintiff,  in  the  effort  to  get  trade  or  meet  competition, 
would  not  have  reduced  prices  just  as  much  as  it  did 
reduce  them,  even  if  the  defendants  had  not  combined; 
nor  that  if  it  had  not  reduced  prices  it  would  have  suc- 
ceeded in  business. 

There  is  no  evidence  as  to  the  amount  of  goods  the 
plaintiff  would  have  sold  if  the  plaintiff  had  not  reduced  its 
prices. 

Damages  resulting  from  the  defendants'  unlawful  acts 
and  in  an  amount  susceptible  of  expression  in  figures 
proved  by  facts  from  which  their  existence  is  logically  and 
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legally  inferable  and  not  supplied  by  conjecture,  is  an  es- 
sential element  of  a  cause  of  private  action  under  the  Anti- 
Trust  Acts.  Keogh  v.  Chicago  &  N.  W.  R.  Co.,  260  U.  S. 
156,  165,  semble;  American  Sea  Green  Slate  Co.  v. 
O'Halloran,  229  Fed.  77,  80. 

What  larger  sum  the  plaintiff  would  have  made  during 
the  time  it  was  in  business,  if  conditions  had  been  different 
from  what  they  were,  is  too  speculative  to  warrant  a  re- 
covery. Keogh  v.  Chicago  &  N.  W.  R.  Co.,  supra;  Ameri- 
can Sea  Green  Slate  Co.  v.  O'Halloran,  supra;  Sussex  Land 
&  Live  Stock  Co.  v.  Midwest  Refining  Co.,  276  Fed.  932; 
Chicago  Life  Ins.  Co.  v.  Tieman,  263  Fed.  325;  McComick 
v.  U.  S.  Mining  Co.,  185  Fed.  748;  Central  Coal  &  Coke  Co. 
v.  Hartman,  111  Fed.  96. 

The  fact  that  one  manufacturer  could  make  profits  in  a 
given  line  of  business  is  not  evidence  that  another  in  the 
same  line  with  equal  advantages  would  do  so.  Keystone 
Mfg.  Co.  v.  Adams,  151  U.  S.  139.  Disbelief  of  evidence 
is  not  proof  of  the  contrary.  Northern  Ry.  Co.  v.  Page, 
274  U.  S.  65,  76. 

Mr.  Justice  Sutherland  delivered  the  opinion  of  the 
Court. 

This  is  an  action  arising  under  the  Sherman  Anti-Trust 
Act  to  recover  damages  resulting  from  an  alleged  con- 
spiracy between  respondents  and  West  Carrollton  Parch- 
ment Company,  not  joined  for  lack  of  jurisdiction,  to 
monopolize  interstate  trade  and  commerce  in  vegetable 
parchment,  exclude  the  petitioner  therefrom,  and  destroy 
its  business  in  such  trade  and  commerce.  A  jury  re- 
turned a  verdict  for  petitioner  in  the  sum  of  $65,000, 
but  in  the  alternative  for  the  respondents  "  if,  as  a  matter 
of  law,  the  plaintiff  is  not  entitled  to  a  verdict."  The 
trial  court  approved  the  verdict  and  rendered  judgment 
for  treble  the  amount  of  the  damages  in  accordance  with 
§  7  of  the  act.    On  appeal  to  the  circuit  court  of  appeals, 
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the  judgment  was  vacated  and  the  case  remanded  to  the 
trial  court  with  directions  to  enter  judgment  for  respond- 
ents upon  the  ground  that  jietitioner  had  not  sustained 
the  burden  of  proving  that  it  had  suffered  recoverable 
damages.    37  F.  (2d)  537. 

Respondents  seek  to  sustain  this  judgment  upon  that 
ground  and  also  upon  the  additional  ground,  which  the 
lower  court  found  against  them,  that  there  was  no  evi- 
dence of  a  conspiracy  or  combination  to  monopolize  inter- 
state trade.  Because  there  was  no  cross-p>etition  for  cer- 
tiorari, petitioner  insists  that  the  additional  ground  is  not 
ojjen  here  for  consideration.  But  respondents  do  not 
invoke  that  ground  in  order  to  overthrow  the  judgment 
below,  but  to  sustain  it ;  and  this  they  may  do.  Langnes 
v.  Green,  ante,  p.  531. 

The  point,  however,  is  readily  disposed  of.  There  is 
evidence  in  the  record  to  the  effect  that  the  three  com- 
panies named,  prior  to  the  time  petitioner  entered  the 
field,  had  maintained  uniform  prices  and  enjoyed  a  sub- 
stantial monopoly  of  the  interstate  trade  in  parchment 
paper.  There  is  also  evidence,  sufficient  to  justify  the 
action  of  the  district  court  in  submitting  the  issue  to  the 
jury,  that  after  petitioner  began  business  the  three  com- 
panies combined  and  conspired  to  continue  this  monopoly 
in  violation  of  §  2  of  the  Sherman  Anti-Trust  Act,  c.  647, 
26  Stat.  209.  The  verdict  of  the  jury  and  the  judgment 
thereon  of  the  district  court  have  the  effect  of  a  finding  in 
favor  of  petitioner  upon  that  issue;  and  to  that  extent 
the  verdict  and  judgment  were  sustained  by  the  court 
below.  There  is  enough  evidence  in  the  record  to  pre- 
clude an  interference  on  our  part  with  these  concurrent 
findings.  That  the  petitioner  was  injured  in  its  business 
and  property  as  a  result  of  this  unlawful  combination  we 
think  also  finds  sufficient  support  in  the  evidence.  Ques- 
tions in  respect  of  the  liability  of  the  wrongdoers  to  re- 
spond in  damages  alone  remain  to  be  considered. 
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The  trial  court  submitted  to  the  jury  for  consideration 
only  two  items  of  damages,  (1)  the  difference,  if  any,  be- 
tween the  amounts  actually  realized  by  petitioner  and 
what  would  have  been  realized  by  it  from  sales  at  reason- 
able prices  except  for  the  unlawful  acts  of  the  respondents ; 
and  (2)  the  extent  to  which  the  value  of  petitioner's 
property  had  been  diminished  as  the  result  of  such  acts. 

The  view  of  the  court  of  appeals  that  no  recovery  could 
be  had  in  respect  of  the  first  item  apparently  rests  upon  its 
conclusions  that  there  was  no  basis  for  a  reasonable  in- 
ference that  prices  in  excess  of  those  actually  realized 
would  have  prevailed  if  there  had  been  no  combination; 
and  that,  in  any  event,  there  was  no  damage  which  could 
be  measured  and  expressed  in  figures  not  based  on  specular 
tion  and  conjecture. 

There  was  evidence  from  which  the  jury  reasonably 
could  have  found  that  in  pursuance  of  the  conspiracy 
respondents  sold  their  goods  below  the  point  of  fair  profit, 
and  finally  below  the  cost  of  production;  that  petitioner 
had  an  efficient  plant  and  sales  organization,  and  was  pro- 
ducing a  quality  of  paper  superior  to  that  produced  by 
either  of  the  three  companies;  and  that  current  prices, 
shown  in  detail,  were  higher  during  a  period  antedating 
the  unlawful  combination  and  price  cutting  in  pursuance 
of  it  than  afterward.  It  does  not  necessarily  follow,  of 
course,  that  these  higher  prices  would  have  continued  ex- 
cept for  the  conspiracy,  but  it  is  fair  to  say  that  the  natural 
and  probable  effect  of  the  combination  and  price  cutting 
would  be  to  destroy  normal  prices;  and  there  was  evidence 
of  the  prices  received  by  petitioner  before  the  cut  prices 
were  put  into  operation,  and  those  received  after,  show- 
ing actual  and  substantial  reductions,  and  evidence  from 
which  the  probable  amount  of  the  loss  could  be  approxi- 
mated. The  trial  court  fairly  instructed  the  jury  in  sub- 
stance that  if  they  were  satisfied  that  the  old  prices  were 
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reasonable  and  that  they  would  not  have  changed  by 
reason  of  any  economic  condition,  but  would  have  been 
maintained  except  for  the  unlawful  acts  of  the  respond- 
ents, the  jury  might  consider  as  an  element  of  damages 
the  difference  between  the  prices  actually  received  and 
what  would  have  been  received  but  for  the  unlawful 
conspiracy. 

Upon  a  consideration  of  the  evidence  we  are  of  opin- 
ion that  it  was  open  to  the  jury  to  find  that  the  price 
cutting  and  the  resulting  lower  prices  were  directly  attrib- 
utable to  the  unlawful  combination;  and  that  the  as- 
sumption indulged  by  the  court  below,  that  respondents' 
acts  would  have  been  the  same  if  they  had  been  acting 
independently  of  one  another,  with  the  same  resulting 
curtailment  of  prices,  must  be  rejected  as  unsound. 

Nor  can  we  accept  the  view  of  that  court  that  the  ver- 
dict of  the  jury,  in  so  far  as  it  included  damages  for  the 
first  item,  cannot  stand  because  it  was  based  upon  mere 
speculation  and  conjecture.  This  characterization  of  the 
basis  for  the  verdict  is  unwarranted.  It  is  true  that 
there  was  uncertainty  as  to  the  extent  of  the  damage, 
but  there  was  none  as  to  the  fact  of  damage;  and  there 
is  a  clear  distinction  between  the  measure  of  proof  neces- 
sary to  establish  the  fact  that  petitioner  had  sustained 
some  damage,  and  the  measure  of  proof  necessary  to 
enable  the  jury  to  fix  the  amount.  The  rule  which  pre- 
cludes the  recovery  of  uncertain  damages  applies  to  such 
as  are  not  the  certain  result  of  the  wrong,  not  to  those 
damages  which  are  definitely  attributable  to  the  wrong 
and  only  uncertain  in  respect  of  their  amount.  Taylor  v. 
Bradley,  4  Abb.  Ct.  App.  (N.  Y.)  363,  36&-367: 

"  It  is  sometimes  said  that  speculative  damages  can- 
not be  recovered,  because  the  amount  is  uncertain;  but 
such  remarks  will  generally  be  found  applicable  to  such 
damages  as  it  is  uncertain  whether  sustained  at  all  from 
the  breach.    Sometimes  the  claim  is  rejected  as  being  too 
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remote.  This  is  another  mode  of  saying  that  it  is  uncer- 
tain whether  such  damages  resulted  necessarily  and  im- 
mediately from  the  breach  complained  of. 

"  The  general  rule  is,  that  all  damages  resulting  neces- 
sarily and  immediately  and  directly  from  the  breach  are 
recoverable,  and  not  those  that  are  contingent  and  un- 
certain. The  latter  description  embraces,  as  I  think,  such 
only  as  are  not  the  certain  result  of  the  breach,  and  does 
not  embrace  such  as  are  the  certain  result,  but  uncertain 
in  amount." 

Where  the  tort  itself  is  of  such  a  nature  as  to  preclude 
the  ascertainment  of  the  amount  of  damages  with  cer- 
tainty, it  would  be  a  perversion  of  fundamental  principles 
of  justice  to  deny  all  relief  to  the  injured  person,  and 
thereby  relieve  the  wrongdoer  from  making  any  amend 
for  his  acts.  In  such  case,  while  the  damages  may  not  be 
determined  by  mere  speculation  or  guess,  it  will  be 
enough  if  the  evidence  show  the  extent  of  the  damages 
as  a  matter  of  just  and  reasonable  inference,  although  the 
result  be  only  approximate.  The  wrongdoer  is  not  en- 
titled to  complain  that  they  cannot  be  measured  with  the 
exactness  and  precision  that  would  be  possible  if  the  case, 
which  he  alone  is  responsible  for  making,  were  otherwise. 
Eastman  Kodak  Co.  v.  Southern  Photo  Co.,  273  U.  S. 
359,  379.  Compare  The  Seven  Brothers,  170  Fed.  126, 
128;  Pacific  Whaling  Co.  v.  Packers'  Assn.,  138  Cal.  632, 
638.  As  the  Supreme  Court  of  Michigan  has  forcefully 
declared,  the  risk  of  the  uncertainty  should  be  thrown 
upon  the  wrongdoer  instead  of  upon  the  injured  party. 
Allison  V.  Chandler,  11  Mich.  542,  550-556.  That  was  a 
case  sounding  in  tort,  and  at  page  555  the  court,  speaking 
through  Christiancy,  J.,  said: 

"  But  shall  the  injured  party  in  an  action  of  tort,  which 
may  happen  to  furnish  no  element  of  certainty,  be 
allowed  to  recover  no  damages  (or  merely  nominal), 
because  he  can  not  show  the  exact  amount  with  cer- 
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tainty,  though  he  is  ready  to  show,  to  the  satisfaction  of 
the  jury,  that  he  has  suffered  large  damages  by  the  injury? 
Certahity,  it  is  true,  would  thus  be  attained;  but  it  would 
be  the  certainty  of  injustice. 

"  Juries  are  allowed  to  act  upon  probable  and  inferen- 
tial, as  well  as  direct  and  positive  proof.  And  when,  from 
the  nature  of  the  case,  the  amount  of  the  damages  can  not 
be  estimated  with  certainty,  or  only  a  part  of  them  can 
be  so  estimated,  we  can  see  no  objection  to  placing  before 
the  jury  all  the  facts  and  circumstances  of  the  case,  hav- 
ing any  tendency  to  show  damages,  or  their  probable 
amount ;  so  as  to  enable  them  to  make  the  most  intelligi- 
ble and  probable  estimate  which  the  nature  of  the  case 
will  permit."  • 

And  again  in  Gilbert  v.  Kennedy,  22  Mich.  117,  129 
et  seq.,  also  a  tort  action,  the  court,  through  the  same 
eminent  judge,  pointed  out  that  cases  will  often  occur  in 
which  it  is  evident  that  large  damages  have  resulted,  but 
where  no  reliable  data  or  element  of  certainty  can  be 
found  by  which  to  measure  with  accuracy  the  amount. 
Rejecting  the  view  that  in  such  cases  the  jury  should  give 
only  nominal,  that  is,  in  effect,  no  damages,  leaving  the 
injured  party  without  redress,  the  court  said  (p.  130) : 

"  To  deny  the  mjured  party  the  right  to  recover  any 
actual  damages  in  such  cases,  because  they  are  of  a  na- 
ture which  cannot  be  thus  certainly  measured,  would  be 
to  enable  parties  to  profit  by,  and  speculate  upon,  their 
own  wrongs,  encourage  violence  and  invite  depredation. 
Such  is  not,  and  cannot  be  the  law,  though  cases  may  be 
found  where  courts  have  laid  down  artificial  and  arbitrary 
rules  which  have  produced  such  a  result." 

After  pointing  out  that  there  could  be  no  just  principle 
requiring  a  higher  degree  of  certainty  in  the  evidence  upon 
which  the  damages  are  to  be  estimated  than  in  reference 
to  other  branches  of  the  case,  the  court  said  [p.  131]  that 
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where  from  the  nature  of  the  case  damages  could  not  be 
measured  with  certainty  by  a  fixed  rule,  the  facts  and 
circumstances  tending  to  show  the  probable  amount  of 
such  damages  should  be  submitted  to  the  jury  to  enable 
them  to  form — 

"  such  reasonable  and  probable  estimate,  as  in  the  exer- 
cise of  good  sense  and  sound  judgment  they  shall  think  will 
produce  adequate  compensation.  There  is  no  sound 
reason  in  such  a  case,  as  there  may  be,  to  some  extent, 
in  actions  upon  contract,  for  throwing  any  part  of  the  loss 
upon  the  injured  party,  which  the  jury  believe  from  the 
evidence  he  has  sustained ;  though  the  precise  amount  can- 
not be  ascertained  by  a  fixed  rule,  but  must  be  matter 
of  opinion  and  probable  estimate.  And  the  adoption  of 
any  arbitrary  rule  in  such  a  case,  which  will  relieve  the 
wrong-doer  from  any  part  of  the  damages,  and  throw  the 
loss  upon  the  injured  party,  would  be  little  less  than 
legalized  robbery. 

"  Whatever  of  uncertainty  there  may  be  in  this  mode 
of  estunating  damages,  is  an  uncertainty  caused  by  the 
defendant's  own  wrongful  act;  and  justice  and  sound  pub- 
lic policy  alike  require  that  he  should  bear  the  risk  of  the 
uncertainty  thus  produced;  ..." 

As  was  said  by  Judge  Anderson  in  his  dissenting 
opinion  below,  there  are  many  cases  in  which  damages  are 
allowed  where  the  element  of  uncertainty  is  at  least 
equal  to  that  in  the  present  case — as,  for  example,  copy- 
right and  trade  mark  cases,  cases  of  unfair  competition, 
and  many  cases  of  personal  injury.  See  also  Straus  v. 
Victor  Talking  Mach.  Co.,  297  Fed.  791,  802,  a  case  very 
much  like  the  present  one,  except  that  the  plaintiffs  were 
buyers  and  were  compelled  to  pay  higher  prices  for  goods 
because  of  the  unlawful  acts  of  defendants,  instead  of 
being  obliged,  as  here,  to  sell  at  lower  prices.  Numerous 
decisions  are  there  cited  in  support  of  the  statement,  that 
"  The  constant  tendency  of  the  courts  is  to  find  some  way 
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in  which  damages  can  be  awarded  where  a  wrong  has  been 
(lone.  DiflBculty  of  ascertainment  is  no  longer  confused 
with  right  of  recovery." 

It  is  not  easy  to  reconcile  the  decision  in  the  present 
case  with  what  was  said  by  the  same  court  in  Linen 
Thread  Co.  v.  Shaw,  9  F.  (2d)  17,  19,  namely,  that  "  The 
rule  that  damages,  if  uncertain,  cannot  be  recovered, 
applies  to  their  nature,  and  not  to  their  extent.  If  the 
damage  is  certain,  the  fact  that  its  extent  is  uncertain 
does  not  prevent  a  recovery," 

Disposing  of  the  second  item  of  damages,  the  court 
below,  after  referring  to  evidence  tending  to  show  that  pe- 
titioner was  not  in  a  thriving  financial  condition,  said  that 
petitioner  was  without  capital  to  meet  the  situation  which 
it  faced,  even  if  there  had  been  no  conspiracy  and  there 
had  been  open  competition;  and  that  its  failure  was  in- 
evitable either  from  lack  of  capital  or  ineflBcient  manage- 
ment or  both.  The  court,  therefore,  concluded  that  peti- 
tioner had  not  sustained  the  burden  of  proving  that  the 
depreciation  in  value  of  its  plant  was  due  in  any  measur- 
able degree  to  any  violation  of  the  Sherman  Act  by  the 
respondents.  But  this  conclusion  rested  upon  inferences 
from  facts  within  the  exclusive  province  of  the  jury,  and 
which  could  not  be  drawn  by  the  court  contrary  to  the 
verdict  of  the  jury  without  usurping  the  functions  of  that 
fact  finding  body.  Whether  the  unlawful  acts  of  respond- 
ents or  conditions  apart  from  them  constituted  the 
proximate  cause  of  the  depreciation  in  value,  was  a  ques- 
tion, upon  the  evidence  in  this  record,  for  the  jury  "  to  be 
determined  as  a  fact,  in  view  of  the  circumstances  of 
fact  attending  it."  Milwaukee  <&  St.  Paul  Ry.  Co.  v.  Kel- 
logg, 94  U.  S.  469,  474.  And  the  finding  of  the  jury  upon 
that  question  must  be  allowed  to  stand  unless  all  reason- 
able men,  exercising  an  unprejudiced  judgment,  would 
draw  an  opposite  conclusion  from  the  facts.  Missouri, 
K.  <t-  T.  Ry.  Co.  v.  Byrne,  100  Fed.  359,  363;  Travelers' 
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Ins.  Co.  V.  Melick,  65  Fed.  178,  181 ;  Chicago  G.  W.  Ry. 
Co.  V.  Price,  97  Fed.  423,  429.  It  would  be  going  far  here 
to  say  that  this  qualifying  exception  has  been  met. 

There  was  evidence  to  the  effect  that  petitioner's  plant 
had  cost  $235,000,  of  which  $90,000  had  been  used  to  pur- 
chase and  install  a  parch raentizing  machine.  After  peti- 
tioner had  been  compelled  to  close  its  business,  as  a  result, 
we  must  now  assume,  of  the  unlawful  acts  of  the  respond- 
ents, this  property  for  the  purpose  of  that  business  was 
abandoned.  That  some  depreciation  in  the  value  of  the 
plant  must  have  resulted  is  obvious.  The  treasurer  of 
petitioner  estimated  the  market  value  of  the  plant  after 
it  had  been  closed  down  at  $75,000.  If  this  estimate  be 
accepted,  the  depreciation  was  far  more  than  the  entire 
amount  of  the  verdict,  which  included  both  items  of 
damages.  It  is  true  that  the  treasurer  was  an  interested 
witness  and  that  he  was  not  an  expert;  and  the  court  in 
its  charge  expressly  directed  the  attention  of  the  jury  to 
those  facts.  But  it  was  for  the  jury  to  determine  the 
weight  of  the  evidence,  the  credit  to  be  given  the  witness, 
and  the  extent  to  which  his  testimony  should  be  acted 
upon.  That  there  was  actual  damage  due  to  depreciation 
in  value  was  not  a  matter  of  speculation,  but  a  fact  which 
could  not  be  gainsaid.  The  amount  alone  was  in  doubt ; 
and,  in  the  light  of  the  foregoing  discussion  as  to  the  first 
item  of  damages,  the  proof  is  sufficiently  certain  and 
definite  to  support  the  verdict  of  the  jury  in  that  respyect. 

Other  assignments  of  error  made  on  the  appeal  from 
the  district  court  were  not  considered  by  the  court  below. 
No  argument  in  support  of  these  assignments  has  been 
submitted  here,  and  respondents  assume  that  they  will 
be  remitted  for  the  consideration  of  the  court  below  if  the 
judgment  of  that  court  be  reversed.  The  entire  record, 
however,  is  before  this  court  with  power  to  review  the 
action  of  the  court  of  appeals  and  direct  such  disposition 
of  the  case  as  that  court  might  have  made  of  it  upon  the 
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appeal  from  the  district  court.  Jjatcher  (fc  Moore  Lumber 
Co.  V.  Knight,  217  U.  S.  257,  267;  Delk  v.  St.  Louis  & 
S.  F.  R.  Co.,  220  U.  S.  580,  588.  And  see  Langnes  v. 
Green,  supra.  Accordingly,  we  have  examined  these  as- 
signments, some  eight  in  number.  One  or  more  of  them 
involve  questions  which  have  been  disposed  of  by  the  fore- 
going opinion.  We  find  nothing  in  any  of  the  others  of 
sufficient  substance  or  materiality  to  call  for  consideration. 

The  judgment  of  the  court  of  appeals  is  reversed 
and  that  of  the  district  court  affirmed. 
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U.  S.  District  Court.  Northern  District  of  Illinois,  Eastern  Division.  No.  73  C  2427. 
Date.l  April  28.  1975. 

Sherman,  Clayton  and  Illinois  Antitrust  Acts 
Private  Suits — Joinder — State  and  Political  Subdivisions — Failure  of  State  to  Obtain 
Authorizations — Misjoinder. — The  failure  of  the  State  of  Illinois  to  obtain  authorization 
from  political  subdivisions  named  as  plaintiffs  in  an  antitrust  action  for  damages  allegedly 
suffered  from  concrete  block  manufacturers'  price  fixing  activities  constituted  a  misjoinder. 
Any  attempt  to  join  plaintiffs  by  name  without  authorization  would  be  an  attempt  to  form 
a  class  without  court  determination  that  there  should  be  a  class  action.  Sees.  7(2)  and 
7.8  of  the  Illinois  .Antitrust  Act  did  not  authorize  the  attempted  suit.  Accordingly,  all 
political  subdivisions  of  the  state  were  dropped  from  the  action  pursuant  to  Rule  21  of 
the  Federal  Rules  of  Civil  Procedure.   See  119032,  9046. 

For  plaintiff:  Lee  A.  Freeman,  of  Freeman,  Freeman  &  Salzman,  Chicago,  111.  For 
defendants:  John  E.  Burke,  of  Ross,  Hardies,  O'Keefe,  Babcock  &  Parsons,  Chicago,  111.. 
Edward  Hatton,  .Alan  Metz,  and  Lynn  McNown,  of  Jenner  &  Block,  Chicago,  III.,  Thomas 
W.  Johnston  and  Alan  I.  Greene,  of  Chadwell.  Kayser,  Ruggles,  McGee  &  Hastings, 
Chicago,  III.,  Richard  L.  Reinish,  of  Price,  Cushman,  Keck,  Manin  &  Cate,  Chicago.  111.. 
Gary  Senner  and  Earl  Pollock,  of  Sonnenschein,  Levinson,  Carlin,  Nath  &  Rosenthal. 
Chicago.  III..  Thomas  F.  Carey,  of  Carey,  Filter  &  White,  Chicago,  111.,  Samuel  J.  BeUr. 
of  Schippers.  Betar.  Lamendella  &  O'Brien,  Chicago,  III.,  George  B.  Collins,  of  Collins  & 
Amos,  Chicago,  III..  James  P.  ^forga^,  Chicago,  111.,  Michael  J.  Guinan,  of  GriflFin.  Guinan 
&  GrilTin.  Chicago,  111.,  and  Robert  Chapski.  Elgin.  111. 


Memorandum  Opinion  and  Order 

KiKKLAND,  J.:  This  cause  comes  before 
the  Court  on  defendants'  "motion  to  drop" 
all  governmental  plaintiffs  to  this  action 
except  the  State  of  Ilhnois.  pursuant  to 
Rule  21  of  the  Federal  Rules  of  Civil 
Procedure. 

The  Attorney  General  of  Illinois  filed 
suit  to  recover  damages  allegedly  suffered 
l)y  the  State  on  account  of  price  fixing 
on  concrete  block.  He  also  named  as  parties 
IilaintifF  some  680  local  governmental  bodies 
in  a  12  county  area.  This  number  was 
later  increased  to  770  with  the  filing  of 
an  amended  complaint.  These  bodies  in- 
clude counties,  cities,  villages,  school  dis- 
tricts, and  housing  authorities. 

The  local  entities  were  not  alleged  to  be 
a  class  represented  by  the  .Attorney  Gen- 
eral uniier  Rule  23,  Federal  Rules  of  Civil 
Procedure;  rather,  they  are  each  individual 
f'luintiffs  severally  asserting  rights  to  dam- 
.i^os  .irisinjr  out  of  the  same  alleged  conspiracy. 

H  60,294 


Joinder  of  all  of  these  plaintiffs  admittedly 
would  be  proper  under  Rule  20.  Federal 
Rules  of  Civil  Procedure,  if  all  plaintiffs 
had  authorized  the  Attorney  General  to 
file  suit  on  their  behalf. 

[State's  Authorization] 

Here  the  Attorney  General  filed  suit 
naming  several  hundred  local  governmental 
bodies  as  co-plaintiffs  without  their  specific 
direction  or  authorization.  The  absence  of 
authorization  is  established  by  answers  to 
Interrogatories  18  and  19  propounded  to 
plaintiffs  by  defendants  wherein  the  Assist- 
ant Attorney  General  in  charge  of  the  case 
explained : 

"Neither  the  State  of  Illinois,  nor  its 
Attorney  General  sought  authorization  to 
represent  the  political  subdivisions  joined 
as  parties  in  this  case.  The  Attorney 
General  filed  this  action  pursuant  to  the 
authority  granted  by  38  III.  Rev.  Stat. 
§60-7(2),  providing  that  in  the  prosecu- 
tion   of    actions    brought    under    Federal 
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antitrust  laws,  he  may  represent  the 
political  subdivisions  organized  under  the 
the  authority  of  the  State." 

The.  Attorney  Genera]  argues  that  he  is 
authorized  by  statute  to  bring  action  on 
behalf  of  political  subdivisions  of  the  state 
without  their  express  authorization.  Defend- 
ants dispute  this  assertion  by  the  present 
motion. 

The  two  pertinent  statutory  provisions 
are  contained  in  the  Illinois  Antitrust  Act, 
ii  III.  Rev.  Stat.  §  60  ?/  seq.  Neither  pro- 
vision was  part  of  that  Act  as  originally 
enacted  in  1965;  both  were  added  as  amend- 
ments in  1969.  Section  60-7  deals  with  civil 
actions  and  remedies  under  the  Illinois 
Act,  and  in  1969  the  following  language 
was  added: 

".  .  .  The  .Attorney  General  may  bring 
an  action  on  behalf  of  this  State,  coun- 
ties, municipalities,  townships  and  other 
political  subdivisions  organized  under  the 
authority  of  this  State  to  recover  the 
damages  provided  for  by  this  subsection, 
or  by  any  other  comparable  provision 
of  Federal  law." 

In  addition,  a  completely  new  but  comple- 
mentary subsection — 60-7.8 — was  adopted  the 
same  year  providing: 

"The  Attorney  General  may  bring  an 
action  on  behalf  of  this  State,  counties, 
municipalities,  townships  and  other  politi- 
cal subdivisions  organized  under  the  au- 
thority of  this  State  in  Federal  Court  to 
recover  damages  provided  for  under  any 
comparable  provision  of  Federal  law; 
provided,  however,  this  shall  not  impair 
the  authority  of  any  such  county,  munici- 
l)ality,  township  or  political  subdivision 
to  bring  such  action  on  its  own  behalf 
nor  impair  its  authority  to  engage  its 
own    counsel    in    connection    therewith." 

The  issue  before  the  Court  is  whether 
the  above  quoted  enactments  authorize  the 
.\ttorney  General  to  bring  suit  on  behalf 
of  the  named  plaintiffs  without  first  seeking 
their  approval.  Implicit  in  that  determina- 
tion is  the  further  question  of  whether  the 
State  of  Illinois,  through  legislation,  sought 
to  modify  the  Federal  Rules  of  Civil  Pro- 
cedure, and  impose  that  modification  on 
the  Federal  Courts. 

[Rules  20  and  23  of  the  FRCP] 

Rules  20  and  23  of  the  Federal  Rules  set 
forth  the  available  ways  in  which  plaintiffs 
may  be  permissively  joined  in  the  same  ac- 
tion. Under  Rule  20,  a  plaintiff  may  join  an 
action  if  he  wishes  to  assert  a  right  to 
relief  jointly  or  severally  arising  out  of  the 
same  series  of  transactions  or  occurrences. 

Trade  Reculation  Reports 


A  party  can  only  assert  a  nght  to  relief 
when  he  has  knowledge  of  the  action  and 
desires  to  assert  rights  under  it. 

Where  a  party  wishes  to  join  other  plain- 
tiffs without  their  authorization,  and  act 
in  a  representative  capacity,  he  is  governed 
by  the  provisions  of  Rule  23. 

Rule  23  provides  certain  safeguards  not 
provided  by  the  Illinois  statute  under  the 
construction  contended  for  by  the  Attorney 
General.  Plaintiff  State  of  Illinois  argues 
that  the  present  action  would  qualify  as  a 
Rule  23(b)(3)  class  action.  There  are  two 
important  differences  between  the  joinder  of 
plaintiffs  here  and  class  joinder  under  Rule 
23(b)(3).  First,  for  a  class  action,  there 
must  be  "questions  of  law  or  fact  common 
to  the  class".  Implicit  in  that  requirement 
is  a  showing  that  those  persons  sought  to 
be  included  in  the  class  have  all  suffered 
some  harm  to  which  the  questions  of  law 
or  fact  apply. 

The  .\ttorney  General  in  this  action  joined 
all  or  most  of  the  political  subdivisions  in  a 
twelve  county  area  as  named  plaintiffs  with- 
out authorization.  In  discovery  procedures, 
plaintiff  State  of  Illinois  concedes  that  some 
270  entities  may  not  even  have  had  construc- 
tion projects  during  the  period  in  which  the 
alleged  antitrust  violations  occurred.  With- 
out a  construction  project  involving  the 
purchase  of  concrete  block,  a  named  plain- 
tiff could  not  have  suffered  the  injury 
alleged  in  the  complaint. 

Plaintiff  seeks  to  force  defendants,  by 
discovery,  and  the  Court,  by  rulings  on 
motions,  to  determine  which  political  sub- 
divisions are  properly  joined  as  having  an 
interest  in  the  action.  TTiis  burden  is  not 
properly  upon  defendants  or  the  courts.  It 
is  the  responsibility  of  plaintiff  State  of 
Illinois  in  the  first  instance  to  determine 
that  the  parties  it  seeks  to  join  as  named 
plaintiffs  have  suffered  appropriate  injury. 

Under  the  statutory  construction  sought 
by  plaintiff  State  of  Illinois,  the  legislature 
■  would  be  delegating  burdens  that,  under 
the  Federal  Rules,  are  properly  borne  by 
plaintiffs.  The  Court  cannot  impute  such 
a  purpose  to  the  legislature.  The  safe- 
guards surrounding  Rule  23  exist  in  part 
for  the  purpose  of  insuring  that  class  mem- 
bers have  an  interest  in  the  litigation.  The 
party  seeking  to  represent  a  class  must 
establish  that  all  members  of  the  purported 
class  have  suffered  damages.  The  attempt 
to  join  plaintiffs  by  name  without  authori- 
zation is  an  attempt  to  form  a  class  with- 
out court  determination  that  there  should 
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he  a  class  action.  The  legislature  of  the 
State  of  Illinois  could  not  have  contem- 
plated subversion  of  the  Federal  Rules. 

Secondly,  another  safeguard  of  a  Rule 
23(b)(3)  class  action  is  the  requirement  that 
all  class  members  be  given  notice  of  the 
action  and  the  opportunity  to  "opt  out"  of 
the  class.  In  other  words,  individual  plain- 
tiffs cannot  be  joined  in  a  class  action  under 
Rule  23(b)(3),  without  their  authorization. 

The  Attorney  General  seeks  to  avoid 
Rule  23  by  naming  each  class  member  as 
plaintiff.  But  the  fact  of  naming  plaintiffs 
alone  is  not  sufficient,  absent  express  au- 
thorization from  the  plaintiff  sought  to  be 
named.  The  Illinois  statute  authorizes  the 
Attorney  (General  to  represent  political  sub- 
divisions— the  intent  being  to  eliminate  any 
question  as  to  the  legal  right  of  the  Attor- 
ney (ieneral  to  act  in  a  representative 
capacity.  But  the  Attorney  (Jeneral  may 
so  act  only  with  the  express  authorization 
of  the  entity  to  be  joined  as  a  member  of 
the  class. 

The  State  of  Illinois  cites  numerous  cases 
in  support  of  its  construction  of  the  Illinois 
Statute.  Only  one  of  those  cases  is  per- 
suasive, and  it  does  not  support  the  State's 
argument.  In  State  of  New  Jersey  v.  General 
Motors  Corp.,  1974-2  Trade  Cases  U  75,338 
(N.  D.  III.  1974).  Judge  McGarr  interpreted 
a  New  Jersey  statute  empowering  the  At- 
torney (General  to  appear  in  a  representative 
capacity  on  behalf  of  political  subdivisions 
of  the  state.  The  State  of  New  Jersey  filed 
a  class  action  complaint  in  the  Fleet  Dis- 
count consolidated  multidistrict  proceedings. 
The  Court  had  previously  certified  over  20 
individual  state  class  actions,  with  the  state 
as   class   representative,   for  all   public  en- 


tities in  the  state  and  the  respective  state 
attorneys  general  appointed  as  legal  repre- 
sentatives.    A    class    action   procedure    was 
established  and  pursued  in  each  case.    New 
Jersey,  however,  moved  to  amend  its  com- 
plaint  so  that   it  could   proceed  on  behalf 
of  itself  and  all  public  agencies  in  the  state 
under  its  state  antitrust  act.   The  proposed 
amendment;    however,    did    not    specify   or 
join  by  name  the  public  agencies  invtrfved, 
nor  did  it  seek  their  authorization.  In  effect, 
as  the  Court  jxjinted  out.  New  Jersey  was 
seeking  to  appear  in   a   representative   ca- 
pacity for  a  class  consisting  of  all  political 
subdivisions  in  the  state  without  complying 
with    Rule  23.    Judge    McGarr   recognized 
that  the  New  Jersey  statute  gave  the  At- 
torney General  the  right  to  sue  on  behalf 
of   the   political   subdivisions   of  the   state, 
but  said: 
This  statute  does  not  mean,  however,  that 
without   further  leave  of  this   Court  the 
Attorney  General  .  .  .  may  sue  on  behalf 
of   a   class    of   unnamed    political    subdi- 
visions within  the  State.  .  .  .    The  Attor- 
ney (Jeneral  .  .  .  may  of  course  proceed 
...  on  behalf  of  any  other  political  sub- 
divisions or  agencies  of  the  State  which 
become  named  plaintiffs  and  authorise  the 
State   Attorney  General   to  represent  them. 
(1974-2  Trade  Cases  p.  98,066)   (emphasis 
added) 

\Conclnsion] 
This  Court  holds  that  failure  of  the  State 
of  Illinois  to  obtain  authorization  from  the 
named  entities  it  seeks  to  represent  con- 
stitutes misjoinder,  and  orders  all  political 
subdivisions  of  the  State  "dropped"  from 
the  action  pursuant  to  Rule  21  of  the 
Federal  Rules  of  Civil  Procedure.  This 
renders  moot  defendants'  motion  to  dismiss 
certain  plaintiffs  pursuant  to  Rule  37. 


[H  60^5]     Sute  of  Illinois,  et  aL  v.  Ampress  Brick  Co.,  Inc^  et  aL 

U.  S.  District  Court,  Northern  District  of  Illinois,  Eastern  Division.  No.  73  C  2427. 
Dated  April  28,  1975. 

Sherman  and  Clayton  Acts 

Private  Suits — Standing  to  Stte — "Ultimate  Consumers" — Purchasers  of  Buildings — 
Concrete  Block  Price  Conspiracy. — Purchasers  of  buildings  did  not  have  standing  to  sue 
manufacturers  of  concrete  block  for  an  alleged  price  conspiracy,  since  middlemen  had 
altered  or  added  to  the  goods  received  from  the  manufacturers.  The  buildings  purchased 
were  a  package  of  goods  and  services  of  which  concrete  block  was  but  one  component 
part.  .\s  "ultimate  consumers"  (distinct  from  "final  consumers"  of  unaltered  products  and 
"Jirect  consumers"),  their  injuries  were  too  remote  and  inconsequential.  Accordingly,  de- 
fendants were  granted  summary  judgment  against  all  non-direct  purchasers  of  concrete 
block  that  constituted  ultimate  consumers  as  defined.  See  H  9026. 

Private  Suits — Damages — LialMlity  of  Defendants  for  Non-defendant  Conspirators  and 
Nonconspiratorial  Overcharges. — Purchasers  from  non-defendant  conspirators  were  not 
dismissed  summarily.    Where  a  horizontal  conspiracy  is  charged  and  proved,  a  defendant 
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is  liable  for  all  damages  sustained  by  reason  of  sale  at  noncompetitive  prices  by  all  con- 
spirators, whether  named  as  defendants  or  not.  Further,  a  defendant  would  be  liable  for 
damages  suffered  as  a  result  of  purchases  from  nonconspirators  who  nevertheless  charged 
prices  identical  with  or  close  to  those  of  their  conspiring  competitors.  A  contention  that 
nondefendants  from  whom  purchases  were  made  were  not  alleged  to  be  conspirators  was 
rejected  as  a  basis  for  summary  judgment.   See  ^  9060.15,  9302. 


Memorandum  Opinion  and  Ordsr 

Kirklanu,  J.:  This  cause  comes  before 
the  Court  on  defendants'  motion  for  partial 
summary  judgment  against  all  plaintiffs  who 
have  purchased  concrete  block  indirectly 
through  contractors  on  competitive  bid  con- 
tracts, or  have  made  direct  purchases  from 
non-defendants. 

This  case  is  a  civil  antitrust  suit  by  the 
State  of  Illinois  on  its  own  behalf  and  on 
behalf  of  various  governmental  entities  in 
the  Greater  Chicago  area.  All  defendants, 
except  American  Rrick  Company,  manu- 
facture concrete  block.  The  State  brings 
this  action  under  Section  4  of  the  Clayton 
Act,  15  U.  S.  C,  §15,  alleging  that  de- 
fendants violated  Section  1  of  the  Sherman 
Act,  15  U.  S.  C.  §  1,  by  conspiring  to  fix 
the  price  of  concrete  block  in  the  Greater 
Chicago  area. 

Approximately  one-third  of  the  more 
than  seven  hundred  plaintiffs  represented 
by  the  State  have  responded  to  interroga- 
tories propounded  by  defendants.  The  re- 
sponses reveal  that  only  four  of  the 
plaintiffs  purchased  concrete  block  directly 
from  a  defendant.  One  plaintiff  disclosed 
it  had  made  direct  purchases  from  a  non- 
defendant.  The  remaining  responding 
plaintiffs  did  not  purchase  concrete  block 
directly  from  any  defendant,  nor  did  they 
purchase  concrete  block  indirectly  pursuant 
to  a  cost-plus  contract.  What  these  plain- 
tiffs purchased  were  buildings:  a  package 
of  goods  and  services  of  which  concrete 
block  was  one  component  part. 

All  but  nine  of  the  responding  plaintiffs 
awarded  their  building  contracts  pursuant 
to  competitive  bidding.  The  concrete  block 
produced  by  defendants  is  sold  primarily 
to  masonry  contractors  who  submit  bids  to 


general  contractors  for  the  masonry  por- 
tions of  projects.  The  general  contractors 
in  turn  bid  on  an   entire  building  project. 

[Direct  Purchaser— Ultimate  Consumrr] 

Defendants  contend  that  only  direct  pur- 
chasers of  concrete  block  have  standing  to 
sue  the  manufacturers  for  alleged  violations 
of  anti-trust  laws. 

Plaintiffs  argue  that  the  ultimate  con- 
sumer of  a  price-fixed  product  should  have 
standing  to  sue  because  the  ultimate  con- 
sumer bears  the  burden  of  the  anti-trust 
\'iolation. 

The  issue  is  whether  parties  more  remote 
than  the  direct  purchaser  from  an  alleged 
anti-trust  violator  have  standing  to  sue 
under  Section  4  of  the  Gayton  Act,  15 
U.  S.  C.  §15. 

[Passing  On[ 

Defendants  argue  that  Hanover  Shoe,  Inc. 
r.  United  Shoe  Machinerx  [  1%8  Trade  Cases 
1172,490],  392  U.  S.  481  (1968)  stands  for 
the  proposition  that  only  direct  purchasers 
from  an  anti-trust  violator  have  standing 
to  sue  the  alleged  violator,  except  in  certain 
limited  circumstances.  That  case  held  that 
the  trial  court's  refusal  to  hear  evidence 
that  the  direct  purchaser  plaintiff  had 
"passed-on"  alleged  illegal  over-charges  to 
its  customers  was  not  error,  and  that  a 
direct  purchaser's  showing  of  payment  of  an 
illegally  high  price,  along  with  the  amount 
of  overcharge,  constitutes  a  prima  facie 
case. 

Some  subsequent  decisions  have  interpreted 
Hancrt'er  as  limiting  recovery  to  the  initial 
or  first  purchaser  in  the  chain  of  distribu- 
tion.' Another  line  of  authority  is  emerging 
to  the  contrary.' 


'  Donson  Stores.  Inc.  v.  American  Bakeriei 
Co.  [1973-1  TRADE  CASES  «  74,387].  58  F.  R.  D. 
481  (S.  D.  N.  Y.  1973):  Balmac.  Inc.  v.  Amer\- 
oan  Uetal  Products  Corp.  (1972  TRADE  CASES 
t  74.235).  (N.  D.  Calll.  1972) ;  City  of  Akron  v. 
Laub  Baking  Co.  [1972  TRADE  CASES 
1173,930].  (N.  D.  Ohio  1972):  Travta  v.  Fair- 
mount  Foods  Co.,  Inc.  [1973-1  TRADE  CASES 
1174.308],  346  F.  Supp.  679  (E.  D.  Pa.  1972): 
Philadelphia  Hottaing  Authoritu  v.  Ameruxin 
Radiator  and  Standard  Santtary  Corp.  (1970 
TRADE  CASES  II  73.168).  50  F.  R  D.  13  (E.  D. 
Pa.  1970),  aiT'd  sub  nom.  Mangano  v.  American 
Radiator    and    Standard    aanitary    Corp.     (197X 

Trade  Regulation  Reports 


TRADE  CASES  f  73,477],  438  F.  2d  1187  (3d  Or 
1971) :  City  and  County  ot  Denver  v.  American 
OH  Co.  [1972  TRADE  CASES  H  73.783],  53 
F.  R.  D.  830  (D.  Colo.  1971):  United  Egg  Pro- 
ducers V.  Bauer  International  Corp  [1970 
TRADE  CASES  1173,299),  312  F.  Supp  319 
<S.  D.  N.  Y.  1970).  See  also.  Atlantic  City 
Electric  Co.  v.  General  Electric  Co.  (1964 
TRADE  CASES  1171.015],  226  F.  Supp.  59,  71 
(S.  D.  N.  Y).  application  denied  (1964  TRADE 
CASES  1171.180].  337  F.  2d  844  (2d  Or.  1964). 
Ct.  State  of  West  Virginia  v.  Chaa.  Pfizer  A 
Co.  [1970  TRADE  CASES  H  73.240).  314  F.  Supp. 
[<  Footnote  appears  on  next  page  ] 
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In  Hanover,  a  manufacturer  of  shoes 
brought  suit  against  a  shoe  machinery  manu- 
facturer alleging  that  the  machinery  manufac- 
turer's policy  of  leasing  rather  than  selling 
shoe-making  machinery  led  to  mofx>polization 
of  the  industry  by  defendant.  Defendant 
machinery  manufacturer  argued  that  plain- 
tiflF  shoe  manufacturer  had  passed  the  over- 
charge on  to  its  own  customers,  thereby 
sustaining  no  loss.  The  Supreme  Court  re- 
jected the  "passing-on"  defense,  noting  two 
grounds  for  its  decision:  (1)  recognition  of 
the  defense  would  reduce  the  deterrent 
effect  of  private  antitrust  enforcement  since 
the  individual  buyers  of  shoes  could  not 
effectively  assert  their  claims;  and  (2)  the 
consequent  inquiry  into  profit  and  loss  com- 
putations would  unduly  burden  plaintiff  and 
complicate  the  litigation. 

The  rationale:  behind  the  first  reason  was 
the  need  to  preserve  the  effectiveness  of 
antitrust  laws.  If  the  passing-on  defense 
was  permitted  to  stand,  enforcement  of 
antitrust  violations  would  fall  upon  the  ulti- 
mate consumer,  the  party  least  likely  to 
bring  suit: 

These  ultimate  consumers,  in  today's  case 
the  buyers  of  simple  pairs  of  shoes,  would 
have  only  a  tiny  stake  in  a  lawsuit  and 
little  interest  in  attempting  a  class  action. 
In  consequence,  those  who  violate  the 
antitrust  laws  by  price  fixing  or  monopo- 
lizing would  retain  the  fruits  of  their 
illegality  because  no  one  was  available 
who  would  bring  suit  against  them.  Treble- 
damage  actions,  the  importance  of  which 
the  Court  has  many  times  emphasized, 
would  be  substantially  reduced  in  effec- 
tiveness.   J9i  U.  S.  at  494. 

The  Supreme  Court's  second  reason  for 
rejecting  the  pass-on  defense  was  the  Court's 
conclusion  that  normally  the  pass-on  issue 
would  present  "insurmountable"  problems 
of  proof. 

A  wide  range  of  factors  influence  a  com- 
pany's pricing  policies.  Normally  the  im- 
pact of  a  single  change  in  the  relevant 
conditions  cannot  be  measured  after  the 
I'act;  indwd,  a  businessman  may  be  unable 
to  state  whether,  had  one  fact  been  differ- 
ent   he(  would  have  chosen  a  dif- 
ferent price.  .  .  .  Even  if  it  could  be 
.-hown  that  the  buyer  raised  his  price  in 
rejiponse   to,   and   in    the   amount   of,   the 


overcharge  and  that  his  margin  of  profit 
and  total  sales  had  not  thereafter  declined, 
there  would  remain  the  nesu-ly  insuperable 
difficulty  of  demonstrating  that  the  partic- 
ular plaintiff  could  not  or  would  not  have 
raised  the  prices  absait  the  overcharge  or 
maintained  the  higher  price  had  the  over- 
charge been  discontinued.  Since  establish- 
ing the  applicability  of  the  passing  on 
defense  would  require  a  convincing  show- 
ing of  each  of  these  virtually  unascertain- 
able  figures,  the  task  would  normally 
prove  insurmountable.    392  U.  S.  at  492. 

The  Supreme  Court  rejected  availability 
of  the  pass-cm  defense  to  an  anti-trust  vio- 
lator as  against  his  direct  customer.  The 
Court's  concern  was  that  attempts  to  estab- 
lish the  defense  would  bog  down  litigation 
and  undermine  the  effectiveness  of  the  pri- 
vate enforcement  mechanism.  The  Court 
was  determined  to  see  that  the  anti-trust  vio- 
lator not  slip  away  on  some  technical  ground. 

Defendants  here  attempt  to  use  the  Supreme 
Court's  rejection  of  the  pass-on  defense  to 
deny  standing  to  sue  to  any  plaintiff  not  a 
direct  purchaser  from  the  anti-trust  violator. 

[Offensive  and  Defensive  Use] 

Stressing  the  distinction  between  "offen- 
sive" and  "defensive"  use  of  the  passing-on 
doctrine,  Judge  Decker  in  this  district  re- 
cently held  that  "Hanover  Shoe  neither  ex- 
plicitly nor  implicitly"  creates  "a  general 
rule  of  'privity'  for  standing  to  sue  in  a 
private  antitrust  action."  Boshes  v.  General 
Motors  Corp.  (1973-1  Trade  Cases  1174,483). 
59  F.  R.  D.  589  (N.  D.  111.  1973).  Judge 
Decker   stressed   that   the   Supreme   Court: 

.  .  .  nowhere  specifically  states  that  Han- 
ffi'er  Shoe  had  standing  because  it  was  in 
'privity'  with  United  Shoe  or  that  privity 
is  a  requirement  of  standing  in  private 
antitrust  cases.  In  fact,  this  court  has 
searched  in  vain  for  any  discussion  of  the 
question  of  standing  in  the  Hanover  Shoe 
opinion.  If  the  court  there  had  intended 
to  establish  such  a  rule,  it  clearly  would 
have  said  something  about  the  recent  and 
substantial  body  of  authority  which  had 
reached  a  contrary  conclusion  and  per- 
mitted suits  under  §  4  of  the  Clayton  Act 
by  those  not  in  'privity'  with  the  alleged 
antitrust  violator.  See,  e.  g.,  .  .  .  Karseal 
Corp.  V.  Richfield  Oil  Corp.  [1935  Trade 
Cases  1168,020],  221    F.  2d  358  (9th  Cir. 


710  (S.  D  N.  Y.)  affd  [1971  TRADE  CASES 
'  73.M0J.  440  F.  2d  lOTO  (2d  Or.)  cert,  denied. 
401  U.  S.  Xn.  92  S.  Ct.  81.  30  L.  Ed.  2d  115 
il"*?!);  atate  at  Minnesota  v.  United  States 
Steel  Corp  [1968  TRADE  CASES  II  72.821].  8 
nr  .  L'99  F.  Supp.  596.  re\d  [1971  TRADE 
CASiS  %  73.4851.  438  F.  2d  1380  (8th  Cir.  1971). 
Sit  also.  Cu-itck  V.  N.  V.  Nederlandache  Com- 
fn'tutie    Voor   Chem    lad.    [1971   TRADE   CASES 


^  60.29S 


B  73.454].    317   F.    Supp.    1022.    1024    (E.    D.    Pa. 
1970). 

»  In  Re  Western  Liquid  Asphalt  Cases  [1973-2 
TRADE  CASES  11  74.733],  487  F.  2d  191  (9th  Or. 
1973).  cert,  denied.  415  U.  S  919  (1974):  Boshes 
V.  General  Motors  Corp.  [1973-1  TRADE  CASES 
1174.483].  59  F.  R.  D.  589  (N.  D.  111.  1973); 
/»  Re  Master  Key  Litigation,  [1973-1  TRADE 
CASES  II  74,680),  (D.  Conn.  1973). 
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1955)  .  .  .  State  of  IVashington  v.  General 
F.li'ctric  Co..  246  F.  Supp.  960  (W.  D 
Wash.  1965).    59  F.  R.  D.  at  P.  595. 

Judge  Decker  therefore  concluded  that: 
"it  would  be  stretching  Hanoz-er  Shoe  be- 
yond all  recognition  to  hold  that  its  rejec- 
tion of  the  passing-on  defense  somehow 
returns  §  4  of  the  Clayton  Act  to  the  'davs 
when  "privity"  was  king"  .  .  ."  59  F.  R  D. 
at  p.  596. 

Defendants  cite  a  line  of  cases  led  by 
Philadelphia  Housing  Authority  v.  American 
Radiator  &  Standard  Sanitary  Corp.  (1970 
Trade  Cases  1173,168],  50  F.  R.  D.  13  (E.  D. 
Pa.  1970),  AfTd  per  curiam  sub  nom.,  and 
Mangano  v.  American  Radiator  &  Standard 
Sanitary  Corp.  [1971  Trade  Cases  f  73,477). 
438  F.  2d  1187  {3d  Cir.  1971)  to  support 
their  interpretation  of  Hanover.  In  Mangano, 
homeowners  brought  suit  alleging  that  ili^al 
overcharges  by  manufacturers  of  plumbing 
fixtures  had  increased  the  cost  of  their  build- 
ings Plaintiffs  contended  that  the  overcharge 
had  been  passed-on  through  wholesalers  and 
building  contractors  to  them  as  ultimate 
purchasers.  The  Third  Circuit  held  that 
Han07>er  Shoe  barred  plaintiffs'  claims  pri- 
marily on  two  grounds:  (1)  establishing 
that  illegal  overcharges  were  passed  on  would 
involve  "insurmountable"  problems  of  proof, 
and  (2)  suits  by  anyone  other  than  the 
initial  purchaser  would  subject  defendants 
to  the  risk  of  multiple  liability. 

The  Ninth  Circuit  considered  these  con- 
tentions in  a  later  decision.  In  Re  IVcsteni 
Liquid  Asphalt  Cases  [1973-2  Trade  Cases 
f  74,733],  487  F.  2d  191  (1973),  finding  both 
questions  resolvable  without  denying  stand- 
ing to  non-direct  purchasers.  This  Court 
agrees  with  the  Ninth  Circuit  decision. 

It  is  this  Court's  opinion  that  the  Supreme 
Court's  elaboration  on  the  difficulties  of 
proof  encountered  as  to  once-removed  pur- 
chasers was  not  intended  to  foreclose,  as  a 
matter  of  law,  the  right  of  once-removed 
purchasers  ever  to  sue  and  establish  dam- 
ages. Rather,  the  Supreme  Court  held  that 
when  the  first  purchaser  sues,  he  need  not 
establish  that  damages  were  not  passed  on, 
because  of  the  difficulties  of  proof  associated 
therewith. 

The  second  ground  of  the  Third  Circuit's 
opinion  in  Mangano  was  that  granting  stand- 
ing to  other  than  first-purchasers  would 
subject  defendants  to  the  risk  of  multiple 
liability.  This  Court  disagrees  and  notes  the 
following  language  from  In  Re  IVcstem 
Liquid  Asphalt  Cases,  supra,  on  page  201  : 


Thus,  in  passing-on  cases,  the  intermediary 
should  recover  the  amount  of  the  over- 
charge that  was  not  passed  on,  if  the  proof 
shows  that  the  ultimate  consumers  did  not 
pay  it  all,  and  any  lost  profits  resulting 
from  increased  costs.  The  ultimate  pur- 
chasers should  obtain  the  remainder  of  the 
overcharge,  and  any  other  damages  prox- 
imately caused.  Facts  raising  rea.sonable 
inferences,  based  upon  appropriate  market 
data,  should  sufficei  to  go  to  the  jury  on 
these  questions. 

In  a  case  where  both  the  intermediary  and 
the  ultimate  consumer  are  not  before  the 
court  in  the  same  suit,  settlement  or  award 
in  the  first  suit  can  be  credited  against  the 
damages  determined  in  the  second  suit,  if 
greater,  thereby  avoiding  multiplicity  of  lia- 
bility. In  this  way  the  antitrust  laws  would 
not  be  frustrated,  for  example,  by  prior  settle- 
ments with  initial,  and  perhaps  friendly, 
purchasers. 

This  Court  does  not  believe  that  in  Han- 
over the  Supreme  Court  intended  to  fore- 
close standing  to  all  plaintiffs  not  immediate 
purchasers  from  alleged  antitrust  violators. 

["Consumer/'] 

There  are  several  types  of  consumers  that 
may  decide  to  sue.'  The  first  is  an  immediate 
consumer  (direct  purchaser)  who  usually 
acts  as  a  middleman,  reselling  either  the 
same  goods  or  a  refined  product  to  another 
consumer.  A  second  is  a  final  consumer,  who 
obtains  goods  from  the  manufacturer  or 
from  a  subsequent  consumer,  but  who  in 
either  case  acquires  the  goods  in  the  same 
condition  as  originally  made  and  sold  by  the 
manufacturer.  The  last  type  of  consumer  is 
an  ultimate  consumer  who  obtains  a  finished 
product  from  a  middleman  that  has  altered 
or  added  to  the  goods  received  from  the 
manufacturer.  There  are,  then,  to^o  different 
types  of  indirect  consumers:  the  final  con- 
sumer and  the  ultimate  consumer. 

[Immediate  Consumer] 

The  immediate  consumer  unquestionably 
has  standing  to  sue  the  antitrust  violator. 
Hanover  Shoe,  Inc.  i'.  United  Shoe  Machinery 
Corp.,  supra. 

[Final  Consumer] 

As  to  the  final  consumer,  many  recent  cases, 
excluding  those  that  construe  Hanover  Shoe 
restrictively,  grant  standing  to  sue  the  anti- 
trust violator,  .State  of  Washington  v.  General 
Electric  Co.,  246  F.  Supp.  960  (W.  D.  Wash. 


•This     breakdown    adopted     from      'Mangano 
and  Uutlmate  Consumer  Standing:   The  Misuse 
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1965);  Public  Utility  District  No.  1  of  CheUm 
Countv  ii'ashington  v.  General  Electric  Co., 
230  F.  Supp.  744  (W.  D.  Wash.  1964). 
Armco  Steel  Corp.  v.  North  Dakota  [1967 
Tr-^de  Cases  1172,058].  376  F.  2d  206  (8th 
Cir.  1967);  Missouri  v.  Stupp  Brothers  Bridge 
&  Iron  Co.  [  \9<yb  Trade  Cases  H  71,654],  248 
F.  Supp.  lt>9  (W.  D.  Mo.  1965);  State  of 
Washington  v.  American  Pipe  &  Construction 
Co.  [1967  Trade  Cases  1172.2331,  274  F. 
Supp.  961  (W.  D.  Wash.  1967);  Boshes  v. 
General  Motors  Corp.  [1973-1  Trade  Cases 
1174,483],  59  F.  R.  D.  589  (N.  D.  111.  1973); 
In  Re  H'estem  Liquid  Asphalt  Cases  [1973-2 
Tkade  Cases  fl  74.733],  487  F.  2d  191  (9th  Cir. 
1973). 

Standing  to  sue  for  the  final  consumer 
turns  on  whether  the  court  applies  the 
"direct  injury  test"  or  the  "target  area  test". 
The  direct  injury  approach  requires  plain- 
tiff to  suffer  the  immediate  effect  of  the 
antitrust  activity.  This  has  been  interpreted 
to  apply  only  to  the  party  dealing  directly 
with  the  antitrust  violator — the  immediate 
consumer.  All  other  parties  are  deemed  to 
be  remote  and  indirect.  Loeb  v.  Eastman 
Kodak  Co.,  183  F.  704  (3rd  Cir.  1910).  The 
practical  effect  of  this  test  is  to  require 
privity,  although  the  cases  rarely  address 
themselves  to  that   concept. 

The  broader  target  area  test  was  first 
espoused  in  Karseal  Corp.  v.  Richfield  Oil 
Corp.  [1955  Trade  Cases  If  68,020],  221  F.  2d 
358  (9th  Cir.  1955).  In  applying  that  test  to 
a  final  consumer  plaintiff,  the  court  said  he 
must  be  "within  that  area  of  the  economy 
which  is  endangered  by  a  breakdown  of 
competitive  conditions  in  a  particular  indus- 
try."   Id.  at  55. 

The  Ninth  Circuit  has  both  expanded  and 
narrowed  the  Karscai  test  depending  upon 
circumstances  of  the  particular  case.  In 
Txi'entieth  Century  Fox  Film  Corp.  v.  Gold- 
vyn  [1964  Trade  Cases  H  71,010],  328  F.  2d 
190  (9th  Cir.  1964),  the  court  expanded  the 
target  area  to  that  "area  which  it  could 
reasonably  be  foreseen  would  be  affected  by 
the  [antitrust)  conspiracy."  Again,  the  in- 
direct consumer  granted  standing  was  a  final 
consumer.  Yet  in  the  recent  case  of  Hawaii 
V.  Standard  Oil  Co.  [1970  Trade  Cases 
1173,340],  431  F.  2d  1282,  afTd  [1972  Trade 
Cases  f  73.862],  405  U.  S.  251  (1972),  the 
court  refused  standing  to  sue  in  an  action 
by  the  state  as  parens  patriae  on  behalf  of  its 
citizens  suing  for  alleged  injury  to  the  gen- 
eral economy.  The  court  stated  that  the 
injury  of  the  citizens  was  too  incidental  or 
remote  to  create  standing  to  sue. 

H  60.29S 


[Ultimate  Consumer] 
Acceptance  of  the  ultimate  consumer  as 
plaintiff  in  an  antitrust  action  has  been  less 
enthusiastic.  One  of  the  few  cases  to  grant 
standing  to  an  ultimate  consumer  is  In  Re 
Master  Key  Antitrust  Litigation,  1973-2  Trade 
OsEs  T  74,680  (D.  Conn.  1973).  This  is  not 
to  say  that  the  arguments  of  ultimate  con- 
sumer? are  entirely  without  merit,  or  that 
successful  arguments  made  on  behalf  of 
other  indirect  consumers  are  in  no  way 
applicaUe  to  ultimate  consumers.  The  Court 
merely  notes  that,  based  upon  legal  prece- 
dent, ultimate  consumers  have  rarely  been 
granted  standing  to  sue  as  disting^uished 
from   other  indirect   consumers. 

The  Seventh  Circuit  stated  its  position  as 
to  ultimate  consumers  in  Commonwealth 
Edison  Co.  V.  Allis-Chalmers  Mfg.  Co.  [1963 
Trade  Cases  1170,725],  315  F.  2d  564  (7th 
Cir.  1963).  This  was  an  antitrust  suit  brought 
by  a  utility  against  a  manufacturer  of  elec- 
trical equipment,  charging  conspiracy  to  fix 
prices.  The  State  of  Illinois  sought  to  inter- 
vene as  plaintiff  on  behalf  of  consumers  of 
electrical  energy.  In  denying  intervention, 
the  Court  said: 

Could  the  State  of  Illinois  bring  a  direct 
action  against  defendants?  The  answer  is 
"no",  because  there  was  no  direct  proxi- 
mate impact  of  the  conspiracies  on  the 
consumers.  The  impact  on  them  was  re- 
mote and  took  the  shape  of  allegedly 
higher  rates  paid  for  utility  services — 
rates  established  as  legal  by  the  Illinois 
Commerce  Commission.  Although  these 
rates  may  be  determined  to  have  been 
unreasonable  because  of  conspiratorially 
fixed  equipment  costs  which  went  into  the 
basic  rate  structure,  that  is  another  issue 
not  cognizable  in  these  antitrust  actions, 
315  F.  2d  at  567. 

The  Seventh  Circuit's  holding  that  the 
injury  to  the  consumer  wsis  too  remote  to 
grant  standing  to  sue  is  binding  upon  this 
Court.  This  Court  therefore  holds  that,  as  to 
ultimate  consumers,  their  injuries  arc  too 
remote  and  inconsequential  to  provide  legal 
standing  to  sue  against  the  alleged  antitrust 
violator. 

[Direct  Purchases  from  Nondefendants] 
Defendants  next  move  for  summary  judg- 
ment against  all  plaintiffs  who  have  made 
direct  purchases  from  non-defendants.  De- 
fendants argue  that  plaintiffs  have  alleged 
purchases  only  from  defendants,  and  that 
non-defendants  from  whom  purchases  were 
made  are  not  alleged  to  be  conspirators. 

Where  a  horizontal  conspiracy  is  charged 
and    proven,    a   defendant    is    liable    for   all 
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damages  sustained  by  reason  of  sale  at  non- 
competitivd  prices  by  all  conspirators,  whether 
named  as  defendants  or  not  Further,  case  law- 
supports  the  proptosition  that  a  defendant 
wouid  be  liable  for  damages  suffered  as  a 
result  of  purchases  from  noo-conspirators 
who  nevertheless  charged  prices  identical 
with  or  close  to  those  of  their  conspiring 
com.petitors.  IVall  Products  Co.  v.  National 
Gypson  Co.   [1973-1   Trade  Cases  H  74,461  q, 


357  F.  Supp.  832  (N.  D.  Cal.  1973);  State  of 
Washington  v.  American  Pipe  &  Crmstruclion 
Co.  [1968  Trade  Cases  II  72.3751.  280  F.  Supp. 
802  (W.  D.  Wash.  1968). 

Defendants  are  granted  summary  judgmoit 
against  all  non-direct  purchasers  of  concrete 
block  that  constitute  ultimate  consumers  as 
defined  in  this  opinioa  Defendants'  motion 
for  summary  judgment  as  to  direct  purchas- 
ers from  non-defendants  is  denied. 


[tl  74,733]     In  re  Coordmated  Pretrial  Proceedings  in  Western  Liquid  Asphalt  Cases. 
State  of  Alaska,  et  al.  v.  Standard  Oil  Co.  of  California,  et  al. 

U.  S.  Court  of  Appeals.  Ninth  Circuit.    No.  73-1086.    Dated  October  3,  1973.    .\ppeal 
from  U.  S.  District  Court,  Northern  District  of  California. 
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Sherman  Act 
Private  Suits — Proving  Injury — Standing  to  Sue — Recovery  by  Ultimate  Purchasers — 
Passing-on. — State  governments  which  purchased  asphalt  through  paving  contractors 
should  have  been  given  standing  to  demonstrate  that  they  were  injured  by  pabsed-on 
overcharges  resulting  from  the  asphalt  producers'  alleged  price  fixing.  The  district  court 
incorrectly  read  Hanover  Shoe  to  mean  that  standing  under  Sec.  4  of  the  Clayton  Act  is 
limited  exclusively  to  first-line  purchasers  unless  there  is  a  pre-existing  cost-plus  contract, 
even  where  second-jline  purchasers  would  be  able  to  show  that  they  were  the  ones  who 
bore  the  burden  of  the  overcharges.  "Passing-on"  could  be  used  as  a  theory  of  recovery. 
See  119300. 

Private  Suits — Injury  to  Business  or  Property — Standing  to  Sue — Indirect  Purchasers 
of  Asphalt. — State  governments  which  purchased  asphalt  through  paving  contractors 
were  clearly  within  the  area  of  the  economy  that  asphalt  producers  reasonably  could  have 
or  had  foreseen  would  be  endangered  by  the  breakdown  of  competitive  conditions.  A 
cause  of  action  for  antitrust  damages  could  not  be  defeated  merely  because  the  violator 
chose  to  deal  through  the  intermediary  contractors.  The  indirect  purchasing  states  should 
have  been  given  standing  to  demonstrate  that  they  were  injured  by  passed-on  overcharges 
resulting  from  the  asphalt  producers'  alleged  price  fixing.    See  tl  9026. 

Private  Suits — Proving  Injixry — Recovery  by  Ultimate  Purchasers — Passing-on — 
Double  Recovery. — There  was  no  risk  of  double  recovery  against  alleged  price  fixing 
asphalt  producers  by  both  direct  purchasing  paving  contractors  and  indirect  purchasing 
state  governments  that  would  have  justified  denying  the  states  standing  to  demonstrate 
that  they  were  injured  by  passed-on  overcharges,  since  damages  would  be  apportioned 
depending  on  how  much  of  the  alleged  overcharge  had  been  passed  on.  Furthermore, 
in  addition  to  a  court's  control  over  its  decree,  numerous  devices  existed  to  avoid  a 
duplicitous  award:  consolidation,  the  statute  of  limitations,  interpleader,  the  appointment 
of  special  masters,  compulsory  joinder,  and  the  doctrines  of  res  judicata  and  collateral 
estoppel.    See  tf9300. 

Private  Suits — Proving  Damages — Passed-on  Overcharges^Apportionment — Burden 
of  Proof. — If  it  could  have  been  shown  that  paving  contractors  were  injured  by  paying 
price  fixed  overcharges  to  asphalt  producers  that  were  not  passed  on  to  ultimate  purchasing 
states,  then  the  producers'  liability  to  the  states,  to  that  extent,  could  have  been  decreased. 
In  passing-on  cases,  the  intermediary  should  recover  the  amount  of  the  overcharge 
that  was  not  passed  on,  if  the  proof  shows  that  the  ultimate  consumers  did  not  pay 
it  all.  and  any  lost  profits  resulting  from  increased  costs.  The  ultimate  purchasers 
should  obtain  the  remainder  of  the  overcharge,  and  any  other  damages  proximately  caused. 
Moreover,  trebling  of  damages  could  not  have  resulted  in  any  double  recovery,  since 
only  each  apportionment  would  have  been  trebled.  Furthermore,  it  was  preferable 
to  place  the  burden  of  proving  apportionment  on  the  asphalt  producers,  rather  than  to 
have  denied  all  recovery  to  the  states.    See  H  9302. 

Reversing  1973-1  Trade  Cases  1174,419. 

For  plaintiffs-appellants:  Michael  I.  Spiegel.  Dep.  Atty.  Gen.  (argued),  San  Francisco, 
Cal.;  Edward  A.  Nugent,  Special  Asst.  Atty.  Gen.  (argued),  Salem,  Ore.;  John  Havelock, 
Atty.  Gen.,  Donald  Beighle,  Asst.  Atty.  Gen.,  Juneau,  Alaska;  Gary  K.  Nelson,  .^tty. 
den.,  Fhoenix,  Barry  Leverant,  .A.sst.  City  Atty.,  Alan  K.  Policy,  Asst.  City  Atty., 
F'hoenix,  Herbert  E.  Williams,  Asst.  City  Atty.,  Donald  C.  Deagle,  Asst.  City  Atty., 
Tucson,  J.  LaMar  Shelley,  City  Atty.,  Mesa,  Leonard  C.  Langford,  County  Atty.,  King- 
man. Arizona;  Milton  H.  Mares,  Dep.  City  Atty.,  San  Francisco,  Ronald  L.  Johnson, 
Chief  Dep.  Ciry  Atty.,  Robert  J.  Logan,  Dep.  City  Atty.,  San  Diego,  Frank  Wagner, 
Dep.  City  .\tty.,  Los  .\ngeles,  Michael  R.  Downey,  M.  Van  Smith,  Office  of  the  City 
.\tty..  Santa  Clara,  Frederic  P.  Furth,  John  H.  Boone,  GeoflFrey  P.  Knudsen,  Peter  C. 
Haley,  <  )Hices  of  F.  P.  Furth,  San  Francisco,  Guido  Saveri,  Steven  Swig,  Offices  of 
Joseph  L.  -Mioto.  San  Francisco,  Cal.;  William  H.  Ferguson,  C.  David  Shepard,  of 
Ferguson  &  Burdell,  Seattle,  John  Aslin,  Larry  Nord,  King  County  Courthouse,  Seattle, 
Janu's  Caplinger,  of  Caplinger  &  Munn,  Seattle,  Ray  Siderius,  of  Siderius,  Lonergan  & 
Crowley,  Seattle.  James  Gillespie,  Spokane.  Patrick  J.  Donnelly,  Seattle,  Washington; 
Jame«i  R.  Holman,  of  Holman,  Lewis  &  MacArthur,  Tempe.  Robert  L.  Bluemle,  Phoenix. 
.\rizona;    Henry  A.  Carey.  Jr.,  of  Carey  &  Hanlon,   Portland,  Oregon. 

H  74.733  ©  1973,  Commerce  Clearing  Hoose,  I»c 
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For  defendants-appeUees:  Richard  J.  MacLaury,  (argued).  Francis  R.  Kirkham.  James 
B.  Atkin.  of  Pillslniry,  Madison  8i  Siitro,  San  F'rancisco.  Morris  M.  Doyle,  (iraham  B. 
Moody.  Jr..  Frederic  A.  Sawyer,  Douglas  B.  Schwab,  of  McCutchen.  Doyle.  Brown  & 
Enersen,  San  Francisco.  Moses  Lasky,  Richard  S.  Haas.  George  A.  Gumming.  Jr.,  of 
Brobeck.  Phlegcr  &  Harrison.  San  Franci.sco.  Robert  D.  Raven,  F.  Bruce  Dodge,  of 
Morrison.  Foerster.  Hollouay.  Clinton  &  Clark,  San  Francisco,  Gordon  Johnson,  Frank 
D.  MacDowell.  of  Thelan,  Marrin,  Johnson  &  Bridges.  San  Francisco,  M.  Laurence 
Popofsky.  of  Heller.  Ehrman,  White  &  McAulifte.  San  Francisco,  Donald  C.  Smaltz,  Ralph 
B.  Perry.  III.  of  Grossman.  Smaltz.  Graven  &  Perry,  Los  Angeles,  Max  L.  Gillam,  Philip 
F.  Belleville,  Robert  E.  Currie,  of  Latham  &  Watkins,  Los  Angeles,  Richard  W.  Curtis, 
of  Gulf  Oil  Corp.,  Los  Angeles,  Jack  Corinblit,  of  Corinblit  &  Shapero,  Los  Angeles, 
Paul  G.  Bower,  of  Bigson,  Dunn  &  Crutcher,  Los  Angeles,  Cal.;  William  Simon,  John 
Kingdon.  of  Howrey.  Simon.  Baker  &  Murchison,  Washington,  D.  C;  Patrick  J.  Don- 
nelly, of  Lindell  &  Carr,  Seattle.  Washington;  Bruce  R.  Merrill,  Houston,  Morris  Harrell, 
of  Rain,  Harrell,  Emery,  Young  &  Doke,  Dallas,  Verne  H.  Maxwell,  of  Thompson,  Knight, 
Simmons  &:  Bullion.  Dallas.  Texas. 

For  amicus  curiae:  William  J.  Scott,  Atty.  Gen.,  John  P.  Meyer,  Special  Asst.  Atty. 
Gen.,  Springfield,  111.;  Theodore  L.  Sendak,  Atty.  Gen.,  Indianapolis,  Ind.;  Vern  Miller, 
Atty.  Gen.,  Jack  B.  Steineger,  Special  Asst.  .\tty.  Gen.,  Topeka,  Kansas;  Frank  J.  Kelley, 
.\tty.  Gen.,  Christopher  Nern,  Asst.  Atty.  Gen.,  Lansing,  Michigan;  Louis  J.  Lefkowitz, 
Atty.  Gen..  Samuel  A.  Hirshowitz,  First  Asst.  Atty.  Gen.,  John  M.  Desiderio,  .\sst.  Atty. 
Gen,.  Chief.  Antimonopolies  Bureau.  Albany.  New  York;  Israel  Packel,  Atty.  Gen., 
Gerry  J.  Elman,  Dep.  Atty.  Gen.,  Harrisburg,  Pennsylvania;  Robert  W.  Warren,  Atty. 
Gen.,  Bruce  Craig,  Asst.  Atty.  Gen.,  Madison,  Wis.;  Chauncey  H.  Browning,  Jr.,  Atty. 
Gen.,  Gene  Hal  Williams,  Dep.  Atty.  Gen  ,  Charleston,  West  Virginia;  George  T.  H. 
Pai,  Atty.  Gen.,  Honolulu,  Hawaii;  Robert  List,  Atty.  Gen.,  Carson  City,  N'ev.;  W. 
.Anthony  Park,  .Atty.  Gen,,  Boise,  Idaho;  Lee  A.  Freeman,  Jr.,  Special  Asst.  Atty.  Gen., 
Chicago.  Illinois;  Josef  D.  Cooper,  Francis  Scarpulla,  Special  Counsel  for  Hawaii,  Idaho, 
and  Nevada;  Thomas  E.  Kauper,  Asst.  .Atty.  Gen.,  and  Richard  H.  Sayler  and  Lee  I. 
Weintrauh,  .Attys.,  Dept.  of  Justice. 

Before:  Cabtek  and  Goodwin,  Gr.  JJ.,  and  Ferguson,*  D.  J. 

[Opinion]  damages  and  injunctive  relief  under  Sec- 

T..        \i    r-  /-■      T     T-u-    •  »    I  tions    1    and    2    of    the    Sherman    Act,    15 

James  M.  Cartes,  Cir.  J.:  This  interlocu-  tt   c   /-   ce  i       j  ->        j  c-      •         .       j  ,^     r 

,  11         J        J       ->o  TT    c    /-  LI,  i>.  C  9§  1  and  Z,  and  Sections  4  and  16  of 

tory  appeal  was  allowed  under  28  U.  S.  C.  .,      ^,     7        a    .    i  -  i-    c    /-    <rc  i  -        j  -v^ 

<^^n■>/w\     c  a  f    .u      j-  .  •  »  '"C  Clayton  Act,  la  L.  S.  C.  §§  Id  and  26. 

§  l2y2(b),    from    an    order    of    the    district  .         ,,     .        „     '      ,         ->    ^    ^m    ■'  «.ivi  «^. 

,„_..■  .•   ,  ■    ,  ,.  .  Appellants   allege    that    appellees,    supp hers 

court  granting  partial  summary  judgment  to  /       .    ,.    ■„       ,,  /'     ,       \-,-      .    , 

.  f     f    .       '^    „  T         /-      J-     <  J  D  o*  asphalt,  iliegallv  raised  and  stabilized  the 

iletendants-appellees.    In  re  Coordinated  Pre-  c  ,■       j         L   i        it- 

trial  Proceedings  m  U'esterr:  Liquid  Asphalt  P""  °'  '"i"'*^  "f^r  '  '!i  k"  "'I  '"  '°"' 
Cases  [1973-1  Trade  Cases  H  74,419],  (N.  D.  ^'■"."^"o"  ^f  P"bl'c  roads,  through  a  con- 
r^\    yc\-n\     i-[\  -c    c  1 7£n  spiracv  to  nx  prices,  to  suDmit   rigged  and 

Cal.  1972),  3jO  F.  Supp.   1369.  „     '      u-  i     ^       n       .         j        li-        .. 

collusive  bids,  to  allocate  and  stabilize  the 

.Appellants '    brought    these    actions    for      relevant  market,  and  otherwise  to  eliminate 

•  Hon.    Warren    J.    Ferguson,    United    Slates  plaintiffs,    without   prejudice    to   refUIng-  If  the 

District   Judge.    Central   District   of   California,  required    certificate    were    obtained    from    the 

sitting  by  designation.  district  court.    None  have  refUed. 

'  Numerous  states,  cities,  counties,  and  special  '  The  district  courts  opinion  l)elow  discussed 

districts,   and  a   few  contractors,   brought  suit,  only  15  U    S,  C,  {§  1.  15,  which  together  relate 

The  actions  were  consolidated  in  the  Northern  solely  to  damages.,  and  the  motion  for  partial 

District  of  California  by  the  Multidistrict  Lltiga-  summary  Judgment  relates  to  damages.    [19T3-1 

'ion  Panel,   pursuant   to  28  U.   S.   C.    5  1407,     In  TRADE  CASES  <!  74,419],   350  F,   Supp,   at  1370, 

re  Vi  extern  Liquid  Asphalt  [1970  TRADE  CASES  However,   the  courts  holding,   see  note  3  tnfra, 

73,051].    (J,   P,   M,    U   1970)   309  F,   Supp,   157:  denies  appellants  "all  relief  based  upon  Indirect 

'1969)    [196©   TRADE    CASES    H  72.887]    303    F,  purchases."    inter    alia.     350    F.    Supp.    at    1373 

Supp  1063.  (emphasis   added).     We  construe  this  to  mean 

-Appellants   herein   are    the   states   of   Alaska.  damages    only,    not    injunctive   relief,    and    our 

'iJuona.    California.    Oregon,    and    Washington,  opinion    is    concerned    only    with    the   damages 

«rin    purchased     both    directly    and    indirectly  issues.    However,   it  Is  appropriate  to  note  that 

nhrough  contractors)   from  appellees,  and  who  the  requirements  for  standing  regarding  Injunc- 

•^f'Pealed  under  28  U,  S,  C.   i  1292     Other  plain-  tlv-e  relief  under  15  U,  S.  C,  {  26  are  different  and 

ns,   who   purchased   only   Indirectly,    appealed  less  stringent  In  some  respects   than  those  for 

■-rider  §  1291.    The  order  appealed  from  lacked  damages  under  {  15,  In  re  MuUidtatnct  Vehicle 

J"'  ''^dultlie   certificate   under   Fed    R    Civ.    P  Air    Pollution    M.    D.    L.    No     M    (9   Cir,.    No. 

^'t»     For  that  reason,  a  motions  panel  of  this  71-1241,    June   4.    1973)    [1973-1    TRADE   CASES 

'"^l    dlsmitaed    the    appeals    of    these    latter  H  74.510).  slip,  op,  at  11-12,  —  F,  2d  —  at  — , 
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competition.  For  purposes  of  summary 
judgment,  these  allegations  must  be  as- 
sumed to  be  true. 

The  district  court  held '  in  substance  that 
appellants,  who  indirectly  purchased  an 
assumedly  price- fixed  product  through  con- 
tractors, and  who  are  assumed  to  be  able 
to  show  that  at  least  part  of  the  illegal  over- 
charge was  passed  on  to  them,  are  precluded 
as  a  matter  of  law  from  recovering  such 
damages  as  they  ultimately  might  be  able  to 
prove.  The  court  relied  for  its  decision  u[>on 
Hanai'er  Shoe,  Inc.  v.  United  Shoe  Machinery 
Corp.  [1968  Trade  Cases  H  72.490],  392  U.  S. 
481  (1968).   We  reverse. 

Facts 

The  facts  are  not  seriously  in  dispute. 
Some  of  appellants*  purchases  of  liquid  as- 
phalt were  made  directly  from  appellees. 
In  those  instances,  the  liquid  asphalt  alone 
was  obtained  for  application  by  appellants 
in  road  maintenance  work.  Such  direct 
purchases  are  not  involved  in  this  appeal. 

In  other  instances,  the  asphalt  was  only 
a  part  of  the  product  supplied  to  appellants 
by  its  contractors  after  combination  with 
other  ingredients,  in  a  road  construction 
project.  These  purchases  were  made  in  one 
of  two  ways.  Some  were  made  through  pre- 
existing cost-plus  contracts,  in  which  appel- 
lants agreed  to  pay  the  cost  of  materials  as 
charged  to  the  contractors  by  suppliers,  plus 
a  charge  for  the  contractors'  services.  In 
others,  however,  the  contractors  obtained 
bids  from  suppliers,  then  computed  their 
own,    overall     bid.      The    appellants    then 


awarded  particular  projects  to  the  lowest 
bidder  among  responsible  contractors.  The 
claims  under  direct  and  cost-plus  purchases 
survived  the  motion  granted  below,  and  only 
the  remaining  indirect  purchases  are  in- 
volved in  this  appeal 

[Bidding  Process] 

Affidavits  submitted  by  appellants  reflect 
that  the  usual  bidding  process,  not  disputed 
in  substance  by  appellees,  involves  certain 
common  steps.  The  contractor  totals  sup- 
pliers" sub-bids,  adds  an  amount  for  his 
services,  including  labor  and  other  overhead, 
and  an  amount  for  profit.  The  total  is  then 
re-divided  and  apportioned  to  each  supply 
item,  but  the  dollar  amount  so  allocated  to 
each  item  varies  depending  on  factors  such 
as  cost,  and  method  of  payment.  The  overall 
bid,  including  allocations  to  each  supply 
item,  is  then  submitted  in  competition  for 
the  particular  project.*  A  contractor  is  not 
interested  in  the  level  of  the  price  charged 
by  suppliers,  so  long  as  he  receives  at  least 
as  low  a  rate  as  his  competitors. 

Occasionally  a  contractor  will  use  a  pav- 
ing subcontractor,  in  which  case  the  sub- 
contractor prepares  his  sub-bid  in  the  same 
general  manner  as  do  contractors.  In  any 
case,  sub-bids  from  suppliers  and  subcon- 
tractors are  regarded  as  firm. 

Appellees  also  monitor  schedules  of  future 
road  projects,  and  from  time  to  time  offer 
quotations  to  contractors,  by  which  they 
offer  to  supply  materials  such  as  asphalt  at 
a  specific  price  for  a  particular  project  only. 
Also,  appellees  manufacture  asphalt  to  com- 


'  The  district  court's  precise  ruling  reads: 

"The  defendants'  motion  for  summary  judg- 
ment is  granted  and  plaintiffs  are  denied  all  re- 
lief l>ased  upon  indirect  purchases  of  liquid 
asphalt,  except  in  those  cases  where  the  indi- 
rect purchases  of  liquid  asphalt  were  made  upon 
pre.«xlsting  cost-plus  contracts,  that  Is,  contracts 
wherein  the  plaintiffs  agreed  to  pay  the  con- 
tractors" costs,  whatever  they  may  be.  plus  a 
fixed  percentage. 

"In  my  opinion  this  order  involves  a  controJ- 
Ung  question  of  law  as  to  whidi  there  Is  sut>- 
stantial  ground  for  difference  of  opinion  and 
that  an  immediate  appeal  from  this  order  may 
materially  advance  the  termination  of  this  liti- 
gation. Proceedings  shall  not  t>e  stayed  unless 
by  order  of  the  court  of  appeals."  350  F.  Supi>. 
at  1373. 

'  In  further  explanation  of  this  somewhat  eso- 
teric process,  we  quote  from  one  of  the  afBdavits 
on  the  subject  submitted  by  appellants,  that  of 
William  Com.  Manager  of  EsLinn&tlng,  Highway 
and  Marine  Division,  of  a  construction  contrac- 
tor, and  a  registered  engineer. 

"1.  Each  public  road  construction  contract  Is 
composed  of  a  nujnt>er  of  separate  items  of 
work.  Each  item  of  work  typically  Is  ccwnposed 
of  certain  material  and  lat>or  costs.  Certain 
Items  may  also  Involve  equipment  costs. 

f  74,733 


"2.  The  company  uses  a  work  sheet  to  com- 
pute the  lowest  costs  to  complete  each  item  of 
work  set  forth  in  the  contract.  The  company.  In 
making  its  computation,  ascertains  in  regard  to 
each  Item,  the  actual  cost,  to  the  extent  applica- 
ble, ot  the  maleriai.  labor  and  equipment 
Involved.  The  cost  of  those  items  of  work  to 
t>e  covered  by  a  sul>contract,  such  as  paving.  Is 
ascertained  by  obtaining  bids  frc»n  one  or  nuMC 
sul>con  tractors. 

'  '5.  The  total  Wd  pHoe  Is  arrived  at  by  adding 
the  costs  compiuleii  for  each  Item  of  work  and 
by  adding  thereto  additionaj  amounts  (or  over- 
head, contingencies  and  profit.  These  amounts 
vary  from  Job  to  Job. 

"6.  Each  contract  bid  form  contains  a  numl>er 
of  contract  "pay  Items'.    Typical  contract  'pay 

Items'  are  ' tons,  liquid  asphalt. 

MCSSO",  and  ' tons,   aggregate'. 

Once  the  total  bid  price  is  computed,  it  Is 
divided  and  spread  among  the  various  contract 
pay  Items.  The  dollar  amount  allocated  to  each 
contract  pay  Item  is  based  on  many  considera- 
tions. Including  cost  and  the  schedule  or  manner 
of  payment.  As  a  result,  the  dollar  amount 
stated  (or  eai^  contract  pay  item.  Including 
asphalt,  may  vary  from  Its  actual  cost.    .    . 
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ply  with  specifications  published  by  the 
governmental  bodies,  and  so  certify  to  the 
contractors. 

In  addition,  documents  obtained  from  ap- 
pellees during  discovery  tend  to  indicate  that 
they  control  a  high  percentage  of  their  direct 
customers  of  asphalt,  either  through  acquisi- 
tion of  stock,  or  indirectly  through  various 
financial  arrangements,  including  credit. 

Appellants  contend  that  the  cost  of  as- 
phalt to  the  contractor,  including  allegedly 
illegal  overcharges,  is  always  passed  on  to 
them  as  the  ultimate  purchasers.  Appellees 
take  the  position  that  it  is  only  the  initial 
purchaser — the  contractor — who  is  damaged. 
Any  increase  p>aid  by  the  ultimate  pur- 
chasers, they  say,  is  too  remote  from  the 
alleged  overcharges  to  be  susceptible  of 
proof. 

I. 
Standing  and  Liability 

The  district  court  said,  (1973-1  Trade 
Cases  IT  74,419],  350  F.  Supp.  at  1370-71, 
that  it  would  rule  for  appellants,  were  its 
decision  not  controlled  by  Hanoi'er  Shoe, 
supra.  392  U.  S.  481.  That  case  held  that  a 
supplier  being  sued  by  an  immediate  pur- 
chaser for  alleged  overcharges  (in  violation 
of  antitrust  laws)  cannot  raise  a  defense  that 
the  immediate  purchaser  may  have  recovered 
all  or  part  of  the  overcharges  by  passing 
them  on  to  his  customers. 

In  Hancncr  Shoe,  however,  the  product  in- 
volved, shoe  machinery,  was  not  itself  re- 
sold by  plaintiffs.  The  Supreme  Court's 
decision  was  based  in  part  upon  the  diffi- 
culty of  showing  whether  plaintiff  shoe 
manufacturer's  pricing  decisions  for  shoes 
reflected  the  illegal  overcharge. 

"Even  if  it  could  be  shown  that  the  buyer 
raised  his  price  in  response  to,  and  in  the 
amount  of,  the  overcharge  and  that  his 
margin  of  profit  and  total   sales  had   not 


thereafter   declined,   there    would    remain 
the  nearly  insuperable  difficulty  of  demon- 
strating that  the  particular  plaintiff  could 
not  or  would  not  have  raised  his  prices 
absent     the     charge    or    maintained     the 
higher    price    had    the    overcharge    been 
discontinued.    Since   establishing   the   ap- 
plicability of  the  passing-on  defense  would 
require  a  convincing  showing  of  each  of 
these  virtually  unascertainable  figures,  the 
task   would    normally   prove    insurmount- 
able.   [Footnote  omitted.]    On  the  other 
hand,  it  is  not  unlikely  that  if  the  exist- 
ence of  the  defense  is  generally  confirmed, 
antitrust  defendants  will   frequently   seek 
to  establish  its  applicability  [thus  requir- 
ing long  and  complicated  proceedings]." 
392  U.  S.  at  493. 
Clearly,  the  Court's  purpose  was  to  preserve 
the  private  antitrust  suit  and  promote  com- 
pensation   to   those    injured.     This   purpose 
could   not   be  achieved  with   the  hindrance 
of  a  defense,  the  proof  of  which  it  felt  would 
normally    present    "insuperable    difficulty," 
but    the    mere    allegation    of    which    would 
often    lengthen    antitrust    litigation    beyond 
reasonable  bounds. 

On  the  other  hand,  the  Court  recognized 

".  .  .  that  there  might  be  situations — for 
instance,  when  an  overcharged  buyer  has 
a    pre-e.xisting    'cost    plus'    contract,    thus 
making  it  easy  to  prove  that  he  has  not 
been  damaged — where  the  considerations 
requiring  that  the  passing-on  defense  not 
be   permitted   in   this   case   would   not   be 
present."  Id  at  494. 
The  Court  thus  left  open  for  future  decision, 
cases  in  which   the  passing  on  of  the  illegal 
overcharge  might  be  more  readily  demon- 
strable.    Ours    is    such    a    case.     Based    on 
affidavits,    the    district    court   assumed    that 
appellants  could  so  show.* 

[Fril-ity] 
The  district  court  held  "that  an  immediate 
purchaser  may   recover  and   that  a   remote 


•  The  district  court  fell  that  the  complexities 
of  proof  of  damages,  mentioned  in  Hanover 
Shoe,  tupra,  were  present  in  this  case.  350  F 
Supp.  at  1372  &  n.  1.  The  court  said  that  if 
api>ellants  were  to  malce  out  a  prima  facie  case 
of  damages,  then  It  could  not  prevent  appellees 
from  showing  that  In  particular  Instances  no 
overcharge  was  passed  on.  "This  means,  of 
course,  an  examination  of  each  contract.  What- 
ever else,  the  effect  of  Hanover  and  Damell- 
Taetuer  Is  to  reject  the  generalism  that  l)e- 
cause  the  first  m  the  purchasing  chain  suffers  an 
overcharge  someone  late  in  the  chain  suffers 
compensable   damage  "     Id.   at   1372  n.   2. 

It  may  l>e  that  the  Supreme  Court  has  ruled 
put  generalized  damages  claims.  But  it  has 
inferentially  approved  specific  ones,  and  we 
cannot  square  this  with  the  district  courts  own 
statement  that  'plaintiffs  [appellants]  can  In 
some  Instances  prove  that  the  increased  coet 
.  was  in  fact  borne  by  the  plalntlfTs  "  Id. 
at  1370.    As  we  have  said,   the  court  has  at  lt» 
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disposal  several  means  of  inquiring  Into  each 
contract,  if  necessar>'.  without  the  need  to 
completely  foreclose  recovery  on  grounds  of 
difficulty  of  trial.  It  has  never  l>een  thought 
that  an  antitrust  violation  Is  Irremediable  lie- 
cause  done  on  a  grand  scale.  The  Supreme 
Court  spoke  of  "virtually  unascertainable  fig- 
ures" associated  with  proof  that  a  particular 
intermediary  "could  not  or  would  not  have 
raised  his  prices  at>sent  the  overcharge  or 
maintained  the  higher  price  had  the  overcharge 
l>een  discontinued."  Hanover  Shoe,  tufrra,  392 
U.  S.  at  493.  TTjIs  was  In  relation  to  the  liabittlii 
issue,  which  in  our  case  Is  obviated  by  the 
district  court's  assumption  that  appellants  rould 
prove  an  Illegal  overcharge  which  was  passed 
on  to  them.  We  have  elsewhere  mentioned  the 
relaxed  proof  requirements  on  the  damafieg  issue 
In  antitrust  cases.  The  district  court  denied 
appellants  atanding  on  grounds  of  remoteness 
and  Judicial  convenience,  a  third  and  distinct 
Issue  with  which  our  opinion  deals. 
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purchaser  may  not  even  though  the  former 
suffers  no  money  loss  and  the  latter  does 
....••  [1973-1  Trade  Cases  1174,419],  350  F. 
Supp.  at  1372.  The  court  relied  heavily  for 
that  conclusion  upon  Southern  Pacific  Co.  v. 
Darndl-Taen:er  Lumber  Co.,  245  U.  S.  531 
(1918).  a  case  under  the  Interstate  Com- 
merce Act.  The  Supreme  Court  discussed 
DarncU-Tacnzcr  in  its  Hanover  Shoe  opinion, 
[1968  Trade  Cases  1174,490],  392  U.  S.  at 
488  n.  6,  490  &  n.  8,  noting  that  it  was  a  case 
in  which  "the  possibility  that  plaintiffs  had 
recouped  the  overcharges  from  their  cus- 
tomers was  held  irrelevant  in  assessing 
damages."  392  U.  S.  at  490.  At  that  point 
in  its  opinion,  however,  the  Court  was 
simply  describing  "where  the  ma.tter  stood 
in  this  Court  when  the  issue  came  to  be 
pressed  with  some  regularity  in  the  lower 
federal  courts  .  .  .  ."  Id.  at  491  n.  8.  It 
appears  obvious  to  us  that  the  Supreme 
Court  was  not  enshrining  privity  as  a  re- 
quirement of  the  antitrust  laws.  See  Mis- 
souri V.  Stu(>f>  Bros.  Bridge  &  Iron  Co., 
[1966  Trade  Cases  1171,654],  (W.  D.  Mo. 
1965)  248  F.  Supp.  169,  171-75;  Boshes  v. 
General  Motors  Corp.,  Trade  Regulation 
Reports  (1973  Trade  Cases  1174,483,  at 
94,146-47   (N.  D.   III.   1973). 

The  Darnell-Tarncer  case  was  decided  at 
a  time  when  privity  was  a  requirement  of 
tort  law  Today,  it  stands  at  best  for  the 
concept  that  an  offense  is  complete  at  the 
time  of  injury,  regardless  of  the  victim's 
later  acts  in  mitigation.  Note,  46  S.  Cal.  L. 
Rev.  98,  102-04,  109-10  (1972).  Privity  is 
not  required  in  antitrust  cases.  In  re  Multi- 
district Fehicle  Air  Pollution  (1973-1  Trade 
Cases  1174,540],  M.  D.  L.  No.  31  (9  Cir., 
No.  71-1241.  June  4,  1973),  slip  op.  at  9,  — 
F.  2d  —  at  — ;  South  Carolina  Council  of 
Milk  Producers,  Inc.  v.  Newton  [1966  Trade 
Cases  f  71,742],  (4  Cir.  1966),  360  F.  2d 
414,  417-18,  cert,  den.,  385  U.  S.  934  (1966); 
see  Perkins  v.  Standard  Oil  Co.  of  Calif.  [1969 
Trade  Cases  %  72,822],  395  U.  S.  642,  648-50 
(1969);   Comment,  72  Colum.   L.   Rev.  394. 


396-403;  Note.  46  S.  Cal.  L.  Rev.  98,  110 
&  n.  47  (1972).  Recovery  was  allowed  in  a 
pre-Hanover  Shoe  case  markedly  similar  to 
ours.  Armco  Steel  Corp.  v.  North  Dakota 
(1967  Trade  Cases  1172.058],  (8  Cir.  1967) 
376  F.  2d  206,  210-11.  Therefore,  while 
Damell-Taemer  may  solidify  an  immediate 
purchaser's  right  to  damages,  it  does  not 
preclude  recovery  by  ultimate  purchasers. 
In  fact,  nowhere  in  Hanover  Shoe  does  the 
Supreme  Court  mention  standing,  which  is 
our  problem  herein. 

Our  case.  then,  involves  "passing  on," 
not  as  a  defense,  but  as  a  theory  of  recovery 
in  the  nature  of  an  offense.  Here  we  are 
directly  confronted  with  the  policy  favoring 
the  allowance  of  recovery  to  appellants  who 
can  prove  both  the  occurrence  of  an  anti- 
trust violation  and  that  they  each  thereby 
incurred  substantial  damage.  Speaking  of 
the  ultimate  consumers  in  Hanoz!er  Shoe, 
who  were  retail  purchasers  of  shoes,  the 
Supreme  Court  noted  that  they  would  each 
have 

".  .  .  only  a  tiny  stake  in  a  lawsuit  and 
little  interest  in  attempting  a  class  action. 
In  consequence,  those  who  violate  the 
antitrust  laws  by  price  fixing  or  monopo- 
lizing would  retain  the  fruits  of  their 
illegality  because  no  one  was  available 
who  would  bring  suit  against  them. 
Treble-damage  actions,  the  importance  of 
which  the  Court  has  many  times  empha- 
sized, would  be  substantially  reduced  in 
effectiveness."  Id.  at  494. 

In  our  case,  this  policy  favors  permitting 
appellants  to  demonstrate  injury  by  reason 
of  any  passed-on  overcharge.  The  district 
court  squarely  held  that  standing  under  §  4 
of  the  Clayton  Act  is  limited  exclusively  to 
first-line  purchasers  unless  there  is  a  pre- 
existing cost-plus  contract,  even  assuming 
that  second-line  purchasers  would  be  able 
to  show  in  some  instance  that  they  were  the 
ones  who  bore  the  burden  of  the  illegal 
overcharge.*  We  think  that  result  reads 
Hcmovcr  Slwe  too  literally. 


«  See  note  3  supra.  The  Issue  herein  has  t>een 
raised  in  other  cases.  In  Minnesota  v.  U.  S. 
ateel  Corp.  [1971  TRAX)E  CASES  II  73.485].  (8 
Cir.  1971],  438  F.  2d  1380,  1384.  the  Issue  was 
not  decided  l>ecause  It  was  not  ripe,  and  neces- 
sary- facts  were  lacking.  In  West  Virginia  v. 
Chws.  Pfizer  d  Co.,  supra,  440  F.  2d  at  1066-88. 
the  Second  Circuit  reached  a  result  similar  to 
ours,  in  determining  the  proper  apportionment 
of  a  $100  million  settlement  offer.  The  court 
did  not  reach  the  Issue  herein  as  a  matter  of 
standing,  but  Its  discussion  Is  apt. 

In  Mangano  v.  American  Radiator  <£  Std.  San. 
Corp  (1970  TRADE  CASES  ?l  73.168),  (E.  D.  Pa. 
1970)  50  F  R.  D.  13.  afTd,  [1971  TRADE  CASES 
1  73.447)  438  F.   2d  1187.  1188   (3  Clr.  1971)    (per 
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curiam),  dismissal  was  aOirmed  against  ultimate 
purchasers,  for  failure  to  prove  that  the  alleged 
overcharge  was  "a  causa  sine  qua  non  of  any 
payment"  they  made.  However,  plaintiffs  there 
had  failed  to  comply  with  the  district  court's 
discovery  order,  and  the  case  stands  for  the 
procedural  point  that  failure  to  answer  Interrog- 
atories may  result  In  adverse  determination  of 
the  Issues  wtilch  were  the  subject  of  that  dis- 
covery. 

In  the  same  litigation,  the  claims  of  public 
l>odles.  who  bought  plumbing  fixtures  allegedly 
subject  to  Illegal  overcharges,  were  dismissed 
because  the  fixtures  had  been  incorporated  into 
buildings  and  reached  plaintiffs  only  through 
several    levels    of    Intermediaries.     Philadelphia 

©  1973,  Commerce  Clearing  Hotuc,  Inc- 


921 


95     10-Z2-7) 


Cited  1973-2  Tnde  Casca 

Western  Liquid  Asphalt 


9  5.  2  1  9 


We  do  not  have  %  case  of  consumers  who 
have  only  a  minuscule  interest  in  the  out- 
come of  the  litigation.  Instead,  appellants 
are  a  large  number  of  public  consumers  of 
liquid  asphalt,  who  allege  that  illegal  over- 
charges by  appellees  resulted  in  unlawfully 
high  prices  to  them,  for  about  three  million 
tons  of  asphalt  purchased  in  some  37,000 
contracts.  To  permit  so  large  a  fish  to 
escape   the   nets  is  unthinkable. 

Moreover,  most  of  the  contractors  who 
purchased  from  appellees  and  resold  to 
appellants  have  not  come  forward  to  chal- 
lenge these  alleged  violations.  Counsel  at 
oral  argument  pointed  out  that  only  one 
contractor  in  California,'  and  three  in 
Oregon,  have  sued  appellants — a  very  small 
percentage  of  those  involved.  No  contrac- 
tors have  sued  in  the  states  of  Arizona, 
Alaska,  and  Washington.  It  is  most  likely 
that  the  four-year  statute  of  limitations,  15 
U.  S.  C.  §  15b,  has  run  on  those  who  have 
not  sued.  It  is  understandable  that  contrac- 
tors might  not  sue,  in  view  of  (1)  their 
alleged  dependence  upon  appellees  for  their 
supply  of  asphalt,  (2)  the  possibility  that 
they  earned  a  percentage  profit  on  the  over- 
charges, and  (3)  the  control  and  interde- 
pendence alleged  between  appellees  and  the 
contractors.  Thus  if  the  present  appellants 
could  establish  antitrust  violations  but  were 
precluded  from  recovering,  no  one  else 
would  sue,  and  appellees  would  retain  their 
assumedly  illegal  profits. 

[Double  Recovery} 

Appellees  object  that  if  appellants  are 
permitted  to  recover,  there  is  a  danger  of 
double  recovery,  since  contractors  would 
also  have  a  cause  of  action.  First,  this  is 
fallacious  because  it  assumes  that  contrac- 
tors will  sue,  when  in  fact  they  have  not  in 
the  vast  majority  of  these  cases.  Second, 
there  is  no  reason  why  appropriate  means 
cannot  be  found  to  properly  apportion  such 
damages  as  ultimately  may  be  assessed,  a 
matter  which  we  shall  mention  again  later. 
Third,  Haitirfcr  Shoe  was  concerned  with  a 
defense  to  liability,  not  with  standing,  and 
not  with  apportionment  of  damages.    We  do 


not  believe  that  the  Supreme  Court  intended  a 
per  se  rule  with  respect  to  passing  on,  as 
can  be  seen  from  the  language  quoted 
above.  The  Court  was  applying  policy  to  a 
specific  case.  We  do  not  think  we  should 
sacrifice  enforcement  of  the  antitrust  laws 
in  this  case  in  favor  of  considerations  of 
judicial  economy  when,  we  must  assume, 
proof  of  passing  on  is  at  hand,  and  in  triable 
form. 

[Standing  Analysis] 

We  have  recently  held  that  standing  in 
antitrust  cases  involves  a  two-step  analysis: 
"identification  of  the  affected  area  of  the 
economy  and  then  the  ascertainment  of 
whether  the  claimed  injury  occurred  within 
that  area."  In  re  Multi-district  Vehicle  Air 
Pollution  [1973-1  Trade  Cases  1[  74,540). 
^f  D.  L.  No.  31  (9  Cir.,  No.  71-1241,  June 
4,  1973),  slip  op.  at  10,  —  F.  2d  — .  (Peti- 
tion for  cert,  filed  sub  nom.  Morgan  v.  Auto 
Manufacturers  Assu.  No.  73-394,  41  U.  S.  L.  W. 
2685.) 

We  think  that  appellants  here  are  clearly 
within  the  area  of  the  economy  which  ap- 
{>ellees  reasonably  could  have  or  did  foresee 
would  be  endangered  by  the  breakdown  of 
competitive  conditions.  Twentieth  Century 
Fox  Film  Corp.  v.  Goldw\n  [1964  Trade 
Cases  171,010],  (9  Cir.  1964)  328  F.  2d 
190,  220.  cert,  den.,  379  U.  S.  880;  Confer- 
ence of  Studio  Unions  v.  Loew's  inc.  [1950- 
1951  Trade  Cases  H  62,953],  (9  Cir.  1951)  193 
F.  2d  51,  54-55,  cert,  den,,  342  U.  S.  919 
(1952).  We  have  pre\iously  refused  to  defeat 
a  cause  of  action  for  antitrust  violations, 
merely  because  the  violator  chose  to  deal 
through  intermediaries.  Karscal  Corp.  v. 
Richfield  Oil  Corp.  [1955  Trade  Cases 
1168,020].  (9  Cir.  1955)  221  F.  2d  358,  364-65; 
see  Note,  46  S.  Cal.  L.  Rev.  98,  110  &  n.  47 
(1972).  The  broad  social  object  of  the  anti- 
trust statutes  is  to  end  anticompetitive  acts 
in  the  most  comprehensive  way.  Karseal, 
supra,  at  365.  Where  the  operation  and  effect 
of  anticompetitive  practices  was  upon  the 
market  in  which  appellants  dealt  —  the 
"target  area" — we  found  liability.   Id.  at  364. 

Here,  appellees  dealt  through  intermedi- 
aries,   the    contractors,    who,    it    is    claimed. 


Houting  Authority  v.  American  Radiator  d 
Std.  San.  Corp.  [1970  TRADE  CASES  "  73.346], 
(E.  D.  Pa.  1970)  323  F.  Supp.  364  and  381  The 
court  there  found  that  the  product  had  passed 
through  several  successive  unrestrained  markets, 
with  Independent  prlring  decisions  at  each  dif- 
ferent level.  Id.  at  385.  Such  facts  indicate  in 
their  statement  that  that  case  was  far  different 
from  ours. 

A  result  similar  to  ours  was  reached  in  Bothei 
V.  General  Motors  Corp.,  TRADE  REGUl-A- 
TION  REPORTS  (1973  TRADE  CASES)  H  74.483. 

Trade  Regulation  Reports 


at  94.142  (N.  D.  Ill  1973) ;  see  also  Conunent.  72 
Colum.  U  Rev.  394  (1972) ;  and  was  likewise 
reached  in  the  case  of  In  re  Master  Key  Anti- 
tru4t  lAttgation  [1973-2  TRADE  CASES  "  74.680] 
(D.  Conn..  August  23.  1973.  M.  D.  L.  Docket  No. 
45).   —   F.   Supp.   —   (^). 

■  The  (3ilifomia  contractor's  case  is  now 
pending  on  appeal  in  this  Court.  Copp  Paving 
Co.,  Inc.  V.  Gulf  Oil  Co.  [1973-2  TRADE  CASES 
<•  74,732]  (9  Cir.,  No.  72-2152),  argued  the  same 
day  as  our  case. 
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were  in  various  ways  controlled  by  appel- 
lees. That  is  sutificient  to  bring  this  case 
within  our  holding  in  Karscal,  su/tra.  See 
Multidistrict  I'fhicle  Air  Pollution,  supra, 
pp.  —  to  — .  Even  if  the  contractors  were 
wholly  independent  of  appellees,  however, 
the  Supreme  Court  has  indicated  that  it 
may  impose  liability  in  those  circumstances. 
Perkins  v.  Standard  Oil  Co.  of  Calif.  [1969 
TR.M.K  C.\SES  ^72,822],  395  U.  S.  642, 
647-48  (1969).  The  question  of  standing  is 
a  question  of  law  for  the  court.  The  pres- 
ence of  intermediaries  docs  not  bar  recovery. 

On  the  other  hand,  the  problems  of  dam- 
ages and  causation  are  questions  of  fact 
tor  the  jury.  Mulvey  v.  Samuel  Goldwyn 
Productions  (1970  Tr-^de  Cases  1173,361], 
(9  Cir.  1970)  433  F.  2d  1073,  1075  n.  3. 
Evidence  that  a  price  advantage  was 
"passed  on.  at  least  in  part"  to  plaintiff's 
competitor,  inter  alia,  provides  sufficient 
substance  for  the  question  of  causation  to 
be  submitted  to  the  jur>'.    Perkins,  at  648-49.' 

The  Court  has  held  that  a  retailer  who 
buys  through  a  wholesaler  could  be  con- 
sidered a  "customer"  of  the  original  sup- 
plier under  the  Clayton  Act.  FTC  v.  Fred 
.l/rv.-r.  Inc  |1968  Trade  C.\ses  1172,383], 
390  U.  S.  341  (1968)  (§2(d)  of  the  .Act); 
Perkins,  sufra.  39?  U.  S.  at  647  (§2(a)  of 
the  .\ct).  Any  other  result  "would  allow 
price  discriminators  to  avoid  the  sanctions 
of  the  Act  by  the  simple  expedient  of  add- 
ing an  additional  link  to  the  distribution 
chain  "  l^rrkins,  .nipra,  at  647.  This  policy 
not  to  deteat  recovery  merely  because  a 
defendant  ha?  sold  through  intermediaries 
is  also  reflected,  we  believe,  in  Hanot'cr 
Shoe,  supra,  where  without  the  ultimate 
consumer  at  bar,  the  intermediary  was  al- 
lowed to  recover.  See  West  I'irginia  t. 
Chas.  Pfizer  &  Co.  [1971  Trade  Cases 
1173.5401,  (2  Cir.  1971)  440  F.  2d  1079, 
1087-88,  cert.  den.  sub  nom.  Cotlcr  Drugs, 
Inc.  V.   Chas.   Pfizer  &  Co..  404  U.   S.  871. 

Tlie  antitrust  laws  are  to  be  construed 
so  as  to  achieve  the  broad  goals  which 
Congress  intended  to  effectuate.  Fred 
Meyer.  Inc.,  supra,  390  U.  S.  at  349.  One 
such  policy  goal  is  that  there  be  no  hiatus 
in  the  enforcement  of  these  laws.  See 
Pcrma  Life  Mufflers,  Inc.  v.  Intentalinnat 
Parts  Corp  [1968  Trade  Cases  1172,486], 
if>2  U    S.  134,  136.  138  (1968).    Each  indi- 


vidual who  is  injured  may  sue.  Haneaii  v. 
Standard  Oil  Co.  of  Calif.  [1972  Trade 
Cases  If  73,862],  405  U.  S.  251,  263  (1972). 
Thus,  while  we  should  not  impose  multiple 
liability  upon  defendants,  nor  give  recovery 
to  uninjured  plaintiffs,  neither  should  we 
bar  recovery  to  those  who  can  demonstrate 
that  they  bore  the  burden  of  the  violation. 
We  therefore  hold  that  in  the  circum- 
stances of  this  case,  the  granting  of  sum- 
mary judgment  to  appellees  on  the  damage 
claims  was  improper.  Of  course,  facts 
await  proof  at  trial. 

Our  holding  is  limited.  We  reverse  the 
ruling  below  that  the  plaintiffs-appellants 
may  not  use  "passing  on"  as  a  theory  of 
recovery. 

We  do  not  risk  the  danger  of  multiple 
recovery.  We  discuss  the  problem  in  Sec- 
tion  II,  infra. 

We  note  here  that  three  limitations  on 
antitrust  actions  will  continue  to  operate 
so  as  to  prevent  or  alleviate  the  problems 
raised  by  appellees:  (1)  standing,  (2) 
proper  allocation  of  damages,  and  (3)  the 
usual  rules  of  law  relating  to  proof  of 
causation  and  damages. 

Standing,  which  we  discussed  supra,  is 
still  in  the  course  of  development  in  the 
law.  See  Conference  of  Studio  Unions  v. 
Loew's,  Inc.,  supra:  Karseal  Corp,  ?•  Rich- 
field Oil  Corp.,  supra;  Twentieth  Century 
Fox  Film  Corp  v.  Goldwyn,  supra;  In  re 
Multidistrict  I'ehicle  Air  Pollution  M.  D.  L. 
No.  31,  supra, 

II. 
Damages 

Because  on  remand  the  district  court 
may  reach  the  question  of  damages,  we 
elucidate  somewhat  further.  .Although  ap- 
pellants may  have  difficulty  proving  dam- 
ages, our  decision  shows  that  we  believe 
they  should  have  an  opportunity  to  do  so. 
There  is  no  reason  to  hold  as  a  matter  of 
law  that  they  paid  no  part  of  the  over- 
charge, and  thus  cannot  recover — especially 
since   that  payment   was  assumed   below. 

To  effectuate  the  policy  of  private  anti- 
trust enforcement,  the  cause  should  pro- 
ceed on  the  liability  issues,  where  injury  is 
clearly  not  remote  under  the  pro.ximate 
causation  analysis  of  the  Multidistrict  I'e- 
hicle  Air  Pollution  case  and  Karseal,  supra. 


'  The  Supreme  Court  has  often  cautioned 
.iKainst  the  use  of  summary  Judgment  in  com- 
plex antitrust  litiRatlon.  E.  g.,  Nor/oltc  Monu- 
ment Co  .  Inc  V.  Woodtawn  Memorial  Gardens, 
Ine  [1969  TRADE  CASES  172.773).  394  U.  S. 
TOO     (19681     (per    curiam):     United    States    v. 
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Diebold.  Inc.  [1962  TRADE  CASES  '  70.322).  369 
US  634  (1962)  (per  curiam);  Poller  v.  CBH 
(1962  TRADE  CASES  (!  70.228].  368  U.  S.  464 
(1962):  see  White  Motor  Co  v.  United  State* 
[1963  TRADE  CASKS  t  70.679).  3r72  U.  S. 
253.  263  (1963). 
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Problems  of  the  apportionment  of  damages, 
as  between  an  intermediary  and  an  ultimate 
consumer,  may  be  treated  after  liability  is 
established,  unless  it  be  clear  that  no  ulti- 
mate consumer  was  damaged.  If  an  inter- 
mediary is  shown  to  have  been  damaged 
by  payment  of  an  illegal  overcharge  which 
was  not  passed  on  to  ultimate  consumers, 
appellees'  liability  to  ultimate  consumers, 
to  that  extent,  may  be  decreased. 

Direct  proof  of  payment  is  not  required, 
of  course,  because  to  require  it  could  pre- 
vent enforcement  of  the  antitrust  laws. 
Bigclcm.'  v  RKO  Radio  Pictures,  Inc.  [1946- 
1947  Trade  Cases  1157,445),  227  U.  S.  251, 
264-65  (1946).  If  an  illegal  overcharge  is 
proved,  then  the  court  can  inquire  whether 
the  intermediaries  paid  it.  If  not,  then  ob- 
viously appellants  paid  it,  and  should 
recover. 

However,  the  amount  of  the  overcharge 
is  not  necessarily  the  total  amount  of  harm 
to  plaintiffs.  Purchasers  may  also  have 
been  damaged  by  being  forced  to  turn  to 
substitute  goods,  or  to  discontinue  pur- 
chasing the  price-fixed  product.  The  es- 
sence of  conspiracy  is  that  the  conspirators 
believe  they  will  recover  more  from  the 
illegal  overcharge  than  they  will  lose  from 
diminished  sales.  Hanozvr  Shoe,  supra,  392 
U.  S.  at  492-94,  indicates  that  the  measure 
of  damages  includes  lost  profits.  Thus,  in 
passing-on  cases,  the  intermediary  should 
recover  the  amount  of  the  overcharge  that 
was  not  passed  on,  if  the  proof  shows  that 
the  ultimate  consumers  did  not  pay  it  all, 
and  any  lost  profits  resulting  from  in- 
creased costs.  The  ultimate  purcliasers 
should  obtain  the  remainder  of  the  over- 
charge, and  any  other  damages  proximately 
caused.  Facts  raising  reasonable  inferences, 
based  upon  appropriate  market  data,  should 
suffice  to  go  to  the  jury  on  these  questions. 
See  Bigclow,  supra,  at  264. 

The  trebling  of  damage  awards  should 
present  no  difficulty  to  the  apportionment 
of  damages.  It  is  similar  to  punitive  dam- 
ages paid  by  a  tortfeasor  whose  act  injures 
several  people.  Single  damages  are  assessed 
in  the  antitrust  case,  apportioned  among 
plaintiffs  if  necessary,  and  then  trebled. 
Damages  must  be  trebled  in  this  manner 
to  effectuate  the  legislative  judgment  of 
Congress   that   each   person   injured    should 


recover    three    times    the    damages    he    has 
suffered.' 

It  is  urged  that  our  decision  for  appel- 
lants would  result  in  requiring  ap|>eliees 
to  twice  pay  treble  damages.  As  we  have 
said,  the  amount  of  the  overcharge  is  not 
subject  to  double  payment,  because  appel- 
lees' liability  in  that  regard  is  to  be  appor- 
tioned after  the  amount  of  the  overcharge 
is  fixed.  Further,  each  plaintiff  (including 
appellants),  be  he  intermediary  or  ultimate 
consumer,  will  be  awarded  only  such  fur- 
ther damages,  including  lost  profits,  as  he 
may  reasonably  prove  allocable   to  him. 

[Dotible  Recovery] 

We  therefore  see  no  problem  of  double 
recovery,  and  we  believe  that  if  this  diffi- 
culty should  arise  in  some  other  connection, 
the  district  court  will  be  able  to  fashion 
relief  accordingly.  In  addition  to  the  court's 
control  over  its  decree,  numerous  devices 
exist.  We  note  that  the  consolidation  of 
cases,  which  has  already  occurred,  is  one 
means  of  averting  duplicitous  awards.  The 
short,  four-year  statute  of  limitations  is 
another;  later  suits,  after  final  judgment 
herein,  are  unlikely.  15  U.  S.  C.  §  15b.  In 
other  cases,  it  may  be  that  statutory  inter- 
pleader. 28  U.  S.  C.  §  1335.  could  be  used 
by  antitrust  defendants  to  avoid  double 
liability.  If  necessary,  special  masters  may 
be  appointed  to  handle  complex  cases. 
Finally,  there  are  the  doctrines  of  res 
judicata  and  collateral  estoppel  and  proce- 
dures for  compulsory  joinder.  The  day  is 
long  past  when  courts,  particularly  federal 
courts,  will  deny  relief  to  a  deserving  plain- 
tiff merely  because  of  procedural  difficulties 
or  problems  of  apportioning  damages  See 
Boshes,  supra,  at  94,  147-48. 

We  would  prefer  to  place  the  burden  of 
proving  apportionment  upon  appellees, 
rather  than  deny  all  recovery  to  appellants. 
Such  a  burden  would  be  the  consequence 
of  appellees'  illegal  acts,  not  appellants' 
suits.  Where  the  choice  is  between  a  wind- 
fall to  intermediaries  or  letting  guilty  de- 
fendants go  free,  liability  is  imposed. 
Hanoz'cr  Shoe,  supra,  392  U.  S.  at  494.  So, 
too.  between  ultimate  purchasers  and  de- 
fendants. 

Reversed  and  remanded  for  further  pro- 
ceedings   in    accordance   with    this    opinion. 


•15U.  S.  C.  §15read»: 

"jlnv  person  who  shall  be  Injured  ...  by 
reason  of  anything  forbidden  in  the  antitrust 
laws  may  sue  therefor  .  .  .  and  shall  recover 
threefold  the  damaget  by  him  guttained  .  .  .  ." 
[Emphasis  added.] 

T^^e  Regulation  Reports 


See  generally  /n  re  Mult\d,\*trict  Vth\c\e  Air 
Pollution  M.  D.  L.  No.  .'t,  rupra,  illp  op.  at 
3-4,  —  F.  2d  at  — ;  Comment.  76  CoJum.  L. 
Rev.  394,  397  (1972). 
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U.  S.  District  Court,  District  of  Connecticut.  MDL  Docket  No.  45,  all  cases.  Filed 
August  23,  1973. 

Sherman  Act 

Private  Suits — Prooi  oi  Injury  and  Damages — Passing-On— Indirect  Purchasers- 
Difficulty  of  Proving  Amount  of  Damages. — The  fact  that  indirect,  governmental  pur- 
chasers of  building  hardware  (locks,  latches,  keys,  etc.)  may  have  faced  more  difficulty 
than  direct  purchasing  contractors  in  proving  the  amount  of  damage  they  suffered  be- 
cause of  an  alleged  conspiracy  between  hardware  manufacturer-distributors  to  fix  prices 
and  allocate  customers  did  not  justify  granting  summary  judgment  for  the  manufacturers. 
TT>e  rejection  of  the  passing-on  defense  in  Hanover  could  not  be  used  to  prevent  the 
indirect  purchasers  from  even  attempting  to  prove  their  damages.  Whether  or  not 
the  amount  of  damages  could  be  proved  had  to  await  trial.   See  f  9300.54. 

Private  Suits — Proving  Injury  and  Damages — Passing-On — Suits  by  Both  Indirect 
and  Direct  Purchasers — Multiple  Liability  Safeguards. — The  assertion  that  manufacturers 
of  building  hardware  (locks,  latches,  keys,  etc.),  which  were  charged  with  price  fixing 
and  customer  allocation,  could  possibly  be  found  liable  to  both  the  contractors  with 
whom  they  dealt  directly  and  to  governmental  entities,  which  were  the  ultimate  users 
of  the  products,  was  no  grounds  for  summarily  dismissing  the  claims  of  the  government 
units.  In  this  context,  the  possibility  of  multiple  liability  was  largely  illusory,  given 
application  of  the  statute  of  limitations,  the  collateral  estoppel  doctrine,  statutory  inter- 
pleader, and  the  availability  of  various  judicial  devices  to  protect  the  defendants'  legiti- 
mate interests.    See  If  9300.S4. 

Private  Suits — Proving  Injury  and  Damages — Pantng-On — Cost-Phis  Contracts  Be- 
tween Indirect  and  Direct  Purchasers. — An  unresolved  factual  question  as  to  whether 
contractors,  which  were  direct  purchasers  of  building  hardware  (locks,  latches,  keys,  etc.), 
had  cost-plus  arrangements  with  governmental  entities,  which  were  the  ultimate  users  of 
the  products,  precluded  summary  dismissal  of  the  government  units'  price  fixing  suit 
against  the  manufacturers  of  the  building  products.  If  such  arrangements  existed,  the 
plaintiffs  could  readily  prove  that  they,  and  not  the  contractors,  suffered  the  alleged 
overcharges.    See  U  9300.54. 

Liaison  counsel  for  plaintifFs:  Lee  A.  Freeman,  Jr.,  Chicago.  111.  and  H.  Laddie 
Montague.  Jr..  Philadelphia.  Pa.  Liaison  counasl  for  defendants:  Ralph  Dixon,  Hartford, 
Conn. 

Ruling  on  Motion  ttiat   vertically   by    a   system   of   territorial 

for   Summary   Judgment  and  customer  market  division  among  their 

Blumenfeu).  Cir.  J. :    This  litigation,  con-  distributors    the    several    defendants    main- 

solidated    under    the    multidistrict    procedures  t=»«"«d   P."«   levels   h.gher   than   what   free 

for   pretrial   proceedings,    see    28   U.    S.   C.  con^P*''''""  ^^ould  have  established.    They 

§1407.    is    brought    by    several    states    and  f"''   '^^'''^   damages   for   th.s   v.olat.on   of 

cities  (the  governmental  plaintiffs),  as  well  ^^^  T     T,    .*c''?t"c  ^^    kV.T4,°'  '*'* 

as   numerous   private   owners   and   builder-  Clayton  Act    15  U.  S.  C.  §15.'    The  gov- 

,       u  I.       j.._. ernmental    p  aintifis    did    not    purchase    the 

owners,    who    have    purchased    contract   or  ,       .  ."        ,      ,  l      j  r      j     . 

.•,,..,  t     _    »u      £  J  f  _j  hardware   directly   from   the   defendants  or 

builders    hardware   from   the   four   defend-         ,•.•,..  t,  ^l  h 

/-     »       .    u     J  ■  .      „t    .u„  their    distributors.     However,    they    allege 

ants.     Contract    hardware    consists    of    the  ..    .    ,.  .  ^     ^      ■  .•  t  Jt 

hardware    components    used    on    doors    of  »'»*♦    '^'^   7^'   ''»«   *«='"*'   ^"='""*   ^^  ";« 

buildings-locks,      latches,     keys,      closers.  conspiracy,  for  the  overcharges  exacted  by 

stops,    etc.     Plaintiffs    allege    that    the    de-  '^e    defendants    were    directly    reflected    in 

fendants,  in  concert  with  their  distributors,"  «he   price   they   had    to  pay   for   the   binld- 

engaged   in   a  horizontal   conspiracy   to   fix  ings  they  purchased.    The  defendants  have 

prices   for   contract   hardware,   and   further  moved     for     summary     judgment     on     the 

'  For  purposes  of  this  motion,  manufacturers  any  district  court  of  the  United  States  In   the 

and    distributors    will    tte    coiuidered    as    one  district   In    which   the   defendant   resides   or   Is 

entity.    They  arc  tightly  linked  together  at  the  found  or  has  an  agent,   without  respect   to  the 

■-Op  of  the  chain  of  distribution.  amount  In  controversy,  and  shall  recover  three- 

'  15  U.  S.  C.  J  15  provides :  fold    the   damages    by   him   sustained,    and    the 

"Any  person  who  shall  t>e  Injured  in  his  busi-  cost   of  suit,    including   a  reasonable  attorney's 

ness  or  property  by  reason  of  anything  forbid-  fee." 
den  in  the  antitrust  laws  may  sue  therefor  In 
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>;n.iina  that  these  plaintitTs  arc  "remote 
claimants"  whose  interests  do  not  come 
ir.uler  the  protective  umbrella  of  Section  4. 

I. 
[Prouf  of  Dainages] 

Since  the  word  "standing"  was  used 
somewhat  loosely  by  both  sides  during  oral 
.ir^'umcnt,  it  is  important  to  state  the  de- 
fendants' position  as  precisely  as  possible. 
They  <lo  not  contend  that  the  govern- 
mental plaintiffs  have  not  suffered  injury 
"in  (tlieir)  business  or  property  by  reason 
of  anytliing  forbidden  in  the  antitrust 
laws."  Indeed,  given  the  Supreme  Court's 
implicit  approval  in  Hawaii  v.  Standard  Oil 
Co.  [1972  Trade  Cases  1173.862],  405  U.  S. 
251,  266  (1972),  of  class  actions  by  a  state 
on  behalf  of  its  consumer  citizens,  who 
were  far  more  "remote"  from  the  manu- 
facturers of  products  such  as  gasoline  and 
liquid  asphalt  than  any  of  the  plaintifis  in 
this  action,*  that  claim  would  be  without 
merit.*  The  essence  of  their  argument  is 
rather  that,  as  ultimate  or  indirect  pur- 
chasers, the  governmental  plaintiffs,  in  con- 
trast to  contractors  who  dealt  directly  with 
the  defendants,  will  be  unable  to  prove 
their  damages.  To  support  their  position, 
defendants  rely  primarily  on  Hanover  Shoe, 
Inc.  V.  United  Shoe  Machinery  Corp.  [1968 
Trade  Cases  1172,490],  392  U.  S.  481  (1968) 
(Hanozer).  and  several  cases  which  have 
purported  to  follow  it,  notably  Philadelphia 
Housing  Authority  v.  American  Radiator  & 
Standard  Sanitary  Corp.  [1970  Trade  Cases 
1173,168],  50  F.  R.  D.  13  (E.  D.  Pa.  1970), 
aff'd  per  curiam  sub  nom.  Mangano  v.  Amer- 
ican Radiator  &  Standard  Sanitary  Corp. 
[1971  Trade  Cases  IF  73,477],  438  F.  2d  1187 
(3d  Cir.  1971)    {Mangano). 

At  first  blush,  and  also  on  more  thorough 
anal>-sis,  this  argument  is  a  peculiar  read- 
ing  of   Hanover.    In   that  case, 

"(t)he  District  Court  found  that  Han- 
over would  have  bought  rather  than 
leased  from  United  had  it  been  given 
the  opportunity  to  do  so.  The  District 
Court  determined  that  if  United  had  sold 
its  important  ntachin«s,  the  cost  to  Han- 
over would  have  been  less  than  the 
rental  paid  for  leasing  these  same  ma- 
chines. This  difference  in  cost,  trebled,  is 
the  judgment  awarded  to  Hanover  in  the 
District    Court.    United   claims,   however. 


•  Sev.  (or  example,  the  intricate  chain  of  dis- 
tribution of  gasoline  descrll)e<l  In  Perkins  v. 
Standard  Oil  Co.  [1969  TRADE  CASES  H  72.822]. 
395  U    S.  642.  645  (1969). 

« See  also.  State  o/  Weat  Virginia  v.  Chaa. 
PfUer  d  Co.   [1971  TRADE  CASES  H  73.540).  440 


that  Hanover  suffered  no  legally  cog- 
nizable injury,  contending  that  the  illegal 
overcharge  during  the  damage  period 
was  reflected  in  the  price  clxarged  for 
shoes  sold  by  Hanover  to  its  customers 
and  that  Hanover,  if  it  had  bought  ma- 
chines at  lower  prices,  would  have  ch.irged 
less  and  made  no  more  profit  than  it 
made  by  leasing.  At  the  very  least.  United 
urges,  the  District  Court  should  have 
determined  on  the  evidence  offered  whether 
these  contentions  we.e  correct.  The  Court 
of  Appeals,  like  the  District  Court,  re- 
jected this  assertion  of  the  so-called 
'passing-on'  defense,  and  we  affirm  that 
judgment."  392  U.  S.  at  487-88  (foot- 
notes omitted). 

The  Court  offered  two  reasons  for  its  re- 
jection of  the  pass-on  defense.  It  foresaw 
a  great  increase  in  complexity  of  antitrust 
litigation  if  the  defense  was  "generally 
confirmed,"  and  it  feared  that  such  a  de- 
velopment would  seriously  weaken  private 
enforcement  of  the  antitrust  laws.  392 
U.  S.  at  493-94.  These  reasons  were  inti- 
mately related.  As  one  commentator  has 
suggested, 

"the  Court's  emphasis  on  the  problems 
of  proof  reflected  its  concern  that  the 
attempt  to  establish  a  pass-on  would  so 
bog  down  the  litigation  process  as  to 
undermine  the  efficacy  of  the  private  en- 
forcement mechanism."  Comment,  Mangano 
arid  Ultimate-Consumer  Standing:  The  Mis- 
use of  the  Hanover  Doctrine,  72  Col.  L. 
Rev.  394,  408(1972). 

A  similar  reading  is  suggested  by  Judge 
Smith's  observation  in  State  of  West  V'ir- 
ginia  v.  Chas.  Pfizer  &  Co.,  supra,  440  F.  2d 
at  1087,  that  "(i)n  considering  ...  the 
obvious  reluctance  of  the  Court  to  allow 
the  passing-on  doctrine  to  be  used  as  a 
defense  to  treble-damage  liability  .  .  .  the 
most  important  thing  to  keep  in  mind  is 
the  result  orientation  with  which  the  Court 
has  approached  the  whole  area  of  private 
treble-damage  litigation."  Thus,  defend- 
ants' invocation  of  Hanover,  which  rejected 
a  proposed  pass-on  defense  in  order  to 
ensure  that  those  who  violated  the  antitrust 
laws  did  not  escape  liability  through  a 
multiplication  of  legal  complexity,  strikes 
a  discordant  note.  Cf.  Boshes  v.  General 
Motors  Corp.  [1973  Trade  Cases  1174,483], 
No.  68  C  1454  (N.  D.  111.,  May  3.  1973). 
slip  op.  at  10-11.  The  attempt  to  transform 
a  rejection  of  a  defense  because  it  unduly 
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F.  2d  1079  (2d  (3r.).  cert,  denied.  404  U.  S.  871 
(1972)-  State  of  Illinois  v.  Bristol-Myert  Co., 
CCH  TRADE  <::aSES  U  74,262  (D.  C  Or..  Dec. 
7.  1972). 
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liampers  antitrust  enforcement  into  a  rea- 
son for  a  complete  refusal  to  entertain  tlve 
claims  of  a  certain  cla^s  of  plaintiffs  seems 
an  inijenious  :ittenipt  to  turn  tlic  decision 
and    its    underlying    rationale    on    its    head. 

The  hardware  manufacturers  are  not 
themselves  raising  a  pass-on  defense.  They 
argue  that  the  considerations  which  led 
the  Supreme  Court  to  reject  it  in  Hanover 
loiiically  learl  to  the  conclusion  that  the 
governmental  plaintiffs  would  face,  in  the 
lansjuage  of  Hnnnier,  "nearly  insuperable 
difficulty"  in  proving  their  damages.  I 
recojjnize  that  several  courts  have  adopted 
this  rationale,'  hut  such  a  holding,  as  Judge 
Decker  noted,  "(i)n  essence  .  .  .  reads 
Hanover  Shoe  as  establishing  a  general  rule 
of  'privity'  for  standing  to  sue  in  a  private 
antitrust  action,"  Boshes  v.  General  M.itors 
Corp..  supra  at  slip  op.  10,  wliich  "would 
be  stretching  Hanover  Slioe  l>eyon(l  all 
recoprnitiou.  .  .  ."  Id.  at  slip  op.  15.  The 
radical  extent  of  such  a  stretch  is  seen 
when  one  recalls  that  Hanoier  denie<l  a 
defense  which  was  offered  after  plaintiffs 
had  put  in  their  proof  in  a  long  and  com- 
plex trial.  Here  defendants  seek  to  use 
that  decision  to  shut  off  plaintiffs'  case 
entirely  and  prevent  tliem  from  going  to 
trial  at  all. 

It  woulil  be  improper,  and  somewhat 
illogical,  to  decide  on  a  pretrial  motion  for 
summary  judgment  that  the  plaintiffs  could 
not  prove  their  damages.*  Such  a  deter- 
mination should  await  trial.  .Assuming,  as 
must  be  done  on  summary  judirmint,  tliat 
these  defendants  have  violated  the  antitrust 
laws,  they  should  not  be  permitte<l  to 
escape  the  penalties  Congress  has  nian- 
ilated.  To  do  so  would  fiy  in  the  face  of 
the  Supreme  Court's  manifest  concern  for 
"the  effectiveness  of  the  private  action  as 
a  vital  means  of  enforcing  the  antitrust 
policy  of  the  United  States."  Peniui  Life 
Mufflers.    Ine.    I'.     International    Parts    Corp. 


|1%«  T«.\DF.  CASF..S  «i72.4R61,  y)2  U.  S.  134, 
136  (1()6«).  See  also.  Hanover.  3V2  U.  S.  at 
4'>3-'>4,  and  ilie  anal\sis  of  the  Supreme  Court's 
attitude  in  State  of  West  I'irijiniit  v.  Cluis. 
Pfizer  i-  Co.,  supra.  440  F.  2d  at   1087-88. 

{.'Multiple  Reovery] 

Defendants'  only  valid  interest  is  in  being 
free  from  duplicative  recoveries,  a  consid- 
eration given  great  weight  in  Hauaii  i: 
Standard  Oil  Co.,  supra,  405  U.  S.  at  2(.4, 
2(>t>.  However,  in  the  present  context  this 
possibility  is  largely  illusory.  .\s  Judge 
Decker  noted,  the  statute  of  limitations ' 
may  limit  the  extent  of  liability  to  some 
plaintiffs  and  if  it  "does  not  obviate  the 
possibility  of  double  liability,  the  doctrine  of 
collateral  estoppel  probably  would."  Boshes 
I'.  General  .Motors  Corp  ,  supra  at  slip  op.  16." 
In  addition,  just  as  this  case  is  before  the 
court  pursuant  to  transfer  under  multidis- 
trict procedures,  there  e.vists  a  similar 
provision  to  consolidate  for  trial  all  suits  grow- 
ing tmt  of  the  same  claims.  See  28  U.  S.  C. 
§  1404 (a).  The  defendants  might  also  em- 
ploy statutory  interpleader,  28  U.  S.  C. 
§  1335,  to  protect  themselves  against  subse- 
(|ueut  lawsuits.  In  short,  the  spectre  of 
multii)le  recoveries  is  at  this  stage  ".  .  . 
nothing  more  than  ...  a  hypothetical  ques- 
tion concerning  the  allocation  of  provable 
injury,  not  that  of  the  standing  necessary 
to  maintain  a  cause  of  action."  Slate  of 
Washington  z\  .■1>iierieau  Pipe  i'^  Construc- 
tion Co  |1<;67  TR.^DF.  CxsKS  \722ii].  274  F. 
Supp.  0;,],  Q(.5  (\V.  D.  Wash.  1%7).  Exist- 
ing judicial  procedures  amply  protect  de- 
fendants' legitimate  interests,  and  it  is 
incumbent  upon  the  lower  courts,  in  light 
of  the  Sujireme  Court's  "result  orientation" 
in  this  area,  to  move  gingerly,  if  at  all,  to 
squelch  a  plaintiff's  case.  If  the  govern- 
mental plaintiffs  can  in  fact  prove  injury,* 
the  ditficulties  of  apportionment  of  damages 
can     be    managed    when    tlie    proper    time 


'•  See  the  cases  cited  In  Boshes  v.  General 
Motors  Corp.,  supra  at  slip  op.  7  n.  5.  How- 
ever. .•Jevoral  of  tlicse  cases,  e.  g..  City  d  Count y 
of  Peueer  v.  Amertcan  Oil  Co.,  53  F.  R.  D.  620 
(D.  Colo.  1971).  were  deci'lrd  in  tho  context  of 
a  class  action  determination  and  are  thus  only 
of  marginal  relevance  here. 

*  Insuperable  problems  of  class  action  manage- 
ment micht  make  pretrial  dismissal  of  certain 
claims  appropriate.  See  Eisen  v.  Carlisle  <i 
Jacguelin  [1973-1  TRADE  CA.SES  I  74.521)  Dkt. 
No.  72-1521  <2d  Cir..  May  1.  1973).  slip  op  3217. 
But  no  class  action  issue  is  t)efore  the  court 
on  this  motion. 

'  15  U.  S.  C.  5  15b  provides  a  limitation  period 
of  four  years. 

'  Judge  Dt-cker  added  an  explanatory  footnote 
on   the   collateral   cstoppL'l    issue   at    tliis   point: 

Trade  Regulation  Reports 


"For  example,  a  jury  finding  that  an  oxer- 
charse  had  b.en  passed-on.  particmlarly  by  a 
party  in  contractual  privil.v  with  the  allesed 
antitrust  violator,  would  preclude  relitigation 
of  the  sani'>  issue  b.\  the  lassinp-on'  party 
(e.  p.  the  initial  purchaser)  who  is  hl>;her  up 
in  the  distributive  chain.  See.  Blonrier-Toniiue 
Laboratories  Inc.  v.  I'mversity  o/  Illinois  (i971 
TRADE  CASES  '  73.5a^].  -102  U.  S.  313  <10711." 
"  It  should  be  noted  that  in  .Vannauo.  on 
which  defi-ndanls  so  h'a\ily  rely,  th?  court 
X  lowed  the  chain  of  distrcbutinn  as  leadin« 
from  the  manufacturer  to  wholesaler  to  pluntl>- 
inu  cinlractor  to  builder  and  only  then  to  the 
plaintiff  owners.  50  F.  R.  D  at  25-26.  Here. 
the  plaintiffs  are  nut  further  removed  from  the 
defendants. 
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1-  pii-.  I  Ii.it  lliOM-  ililiiciiltii-s  slioiil<l  not 
!•!■  I;i>i:i.rr;ilili.-  is  .-iv^zcrstcil  liy  tlio  /'fi:>i 
...^M.  ;.•,-/. I,  w!urr  Jii-Ue  Wy.Ut  was  able  to 
-iilHiiMi  nil  ;i  complex  <l;iniaKC  alloltncnt 
;, 1.1. .lie  ^ivoral  caI>.:-;orii>  of  i.laiiititTs ."  Sco 
al-i.  I',  .ninunt,  ■•ifra,  72  Col.  L.  Rev.  at 
nn-ll 

//<»!. -r-.r  it.-olf  supiiorts  the  view  taken 
luTc  In  rrjectiiii;  the  jiass-on  det'cnse, 
Ju^tici-  \\  liite  saiil. 

"In  a.Miii.Mi,  if  hnyers  are  subjected  to 
thi  i..isNiii.i.;-on  defense,  those  who  buy 
fri.ni  then)  would  also  have  to  meet  the 
eli.ilh-n.v.'c  that  they  jKissed  on  the  hipher 
liriec  to  tlu-ir  customers.  These  ultimate 
coK-umers.  in  today's  case  the  buyers  of 
sini;k-  pairs  of  shoes,  would  have  (>nly  a 
tiny  stake  in  a  lawsuit  an<l  little  interest 
i:i  attcmptin.i;  a  class  action.  lu  conse- 
<|uiMice.  those  who  violate  the  antitrust 
laws  hv  price  fixing  or  monopolizing 
wouM  retain  the  fruits  of  their  illegality 
because  no  one  was  available  who  would 
brini;  suit  against  them.  Treble-damage 
actions,  the  importance  of  which  the 
(7-iurt  has  many  times  emphasized,  would 
be  substantially  reduceil  in  efTectiveness." 
i92  U.  S.   at  494   (emphasis  in  original). 

This  language  <loes  not  rule  out  suits  by 
idtimate  consumers;  if  anything,  it  recog- 
nizes the  presence  of  economic  realities 
which  are  likely  to  deter  the  bringing  of 
such  actions.  The  decision  itself  should 
not  be  used  to  erect  a  legal  barrier  to 
consumers  who  have  managed  to  bring  suit. 
Moreover,  Hanorer  was  decided  in  the  in- 
fancy of  amended  Rule  23,  when  it  may  not 
have  been  api)arcnt  how  the  ingenuity  of 
the  I'ar  in  tlie  use  of  the  Rule's  liberalized 
l>roccilures  would  facilitate  the  bringing  of 
class  actions:  rapid  developinent  in  this 
area  may  well  have  influenced  Justice  Mar- 
shall's api>roving  comments  on  consumer 
antitrust  class  actions  in  HciikvU  v.  Standard 
Oil  Co.  stifra.  405  U.  S.  at  266.  Hut  cf. 
liscn  f.  Carlisle  &  Jacqiielin,  sufra.  Bill 
ytiiinirlli  CciUittt  Contraclinn,  Inc.  i:  Richtcr 
Concrete  Corf  .  1973-1  Tk.\df:  Casks,  1174,591 
(S.  I).  Ohio  \V.  D.,  June  29,  1973).  Thus, 
the  presence  of  the  ultimate  consumers  in 
this  court  advances  rather  than  obstructs 
the  policies  eiuinciated  by  the  Supreme 
I'ourt  in  llatur.cr  when  it  rejected  use 
tlurt-  I'i  the  i>assing-on  defense. 

I  ni.illy.  there  is  an  important  lesson 
to  be  leariieil  from  the  serpiel  to  the  dis- 
missal of  the  suits  brought  by  the  ultimate 
consuiiu-rs    in    tlie    phnnbing    fixtures    anti- 


trust litigali.in.  Sec  .l/iJ«.</iin'>.  siifra,  which 
dismisseil  the  hon.eow  uer  plaintiffs,  and  its 
companion  case,  I'liiliulel^lim  Hi'iisiiifi  . /((- 
tlicrilv  :■.  Amcnian  Radtalur  &  Staiidaid 
Saniliirv  Corf.,  [\')7\  Tk.vuf.  C.\sf.s  1I73.410|. 
i2i  F.'Supp.  3S1  (K.  1).  Pa.  1970)  (Mari- 
copa Countv),  dismissing  the  public  body 
plaintitTs.  The  Third  Circuit  subsecjuently 
alhrnied  the  district  court's  approval  of  a 
settlement  with  the  remaining  contractor 
plaintitTs,  some  of  whom  argued  that  not 
enough  money  had  been  allocateil  to  that 
class.  The  court  rejected  this  contention, 
in  part  iK-eause  "the  claims  of  this  class 
were  minimize*!  by  the  probability  that  over- 
charges made  upon  them  were  passed  on 
to  their  customers,"  Ace  Heatini/  <'r  I'ltonh- 
inci  Co.  V.  Crane  Co.,  [1971  Tk.\i>f.  C.vsks 
1173,4571.  453  F.  2<1  30.  34  (3rd  Cir.  1971). 
Thus,  the  defendants  in  the  plumbing  fix- 
tures cases  managed  neatly  to  have  it  both 
ways.  They  escaped  any  liability  to  the 
ultimate  purchasers,  an<l  then  got  off  with 
reduced  damages  on  the  theory  that  the 
parties  who  had  suffered  legally  cognizable 
injury  had  passed  on  their  losses  to  those 
same  ultimate  purchasers.  No  result  couhl 
more  effectively  undercut  the  important 
congressional  policy  embodied  in  the  Clay- 
ton .\ct,  which  includes  awards  of  treble 
damages  as  its  primary  weapon  of  enforce- 
ment. Dismissal  of  the  governmental  plain- 
tiffs at  this  stage  of  the  present  litigation 
would  provide  the  stage  for  the  same  acro- 
batics so  dextrously  performed  by  the  Man- 
ijanci  defendants. 

II. 

\Cosl-Plus  Contracts] 

An  additional,  independent  reason  also 
requires  denying  defendants'  motion  for 
summary  judgment.  In  concluding  its  dis- 
cussion of  the  passing-on  issue  in  Han>ner, 
the  Court  emphasized  that  it  had  not  totally 
rejected  use  of  the  defense.  It  stated  that 
it  would  permit  the  defense  to  be  raised 
in  certain  situations  ".  .  .  tor  instance,  w  lien 
an  overcharged  buyer  has  a  pre-existing 
'cost-plus'  contract,  thus  making  it  easy  to 
prove  that  he  has  not  been  damaged  .  .  .  ." 
392  U.  S.  at  494.  Thus,  even  if  the  fore- 
going discussion  of  Hanover  and  the  "stand- 
ing" of  ultimate  consumers  is  quite  wrong, 
the  governmental  plaintiffs  couhl  recover 
if  they  could  show  that  so-called  direct 
purchasers — contractors  who  made  the  ac- 
tual  purchases   of   builders'   hardware    from 


"'  It  is  true,  of  course.  Itiat  the  allotment  was 
iit.irti-  whin  The  def.ndunts  i.fferod  a  seillement. 
1I..W.A11-.    ih,'  dcti-rminution  uf   ttie   perccntaKe 


H  74,680 


share  to  be  t;iven  each  class  presented  many  of 
I  he  same  problems  defendants  claim  are 
insuperable. 

©  1973,  Commerce  Clearing  House,  Inc. 
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the  defcnflants — passed  on  the  overcharges 
to  them  through  a  "cost-plus"  or  similar 
arrangement.  Defendants  do  not  deny  that 
the  governmental  plaintiffs  could  recover 
if  they  could  prove  the  existence  of  such 
an  arrangement,  rather  thcj'  devoted  great 
effort  in  their  brief  and  at  oral  argument 
in  attemptmg  to  establish  that  no  such 
practice  exists. 

[Ei-idcncc  of  Cosl-Plus  Contracts] 

In  order  to  prevail  on  summary  judgment, 
defendants  must  satisfy  the  well-established 
"stringent  standard"  of  Fed.  R.  Civ.  P. 
56(c)  by  demonstrating  that  no  genuine 
issue  of  material  fact  remains  to  be  tried. 

"Before  summary  judgment  will  be 
granted  it  must  be  clear  what  the  truth  is 
and  any  doubt  as  to  the  existence  of  a 
genuine  issue  of  material  fact  will  be 
resolved  against  the  movant.  Because  the 
burden  is  on  the  movant,  the  evidence 
presented  to  the  court  always  is  con- 
strued in  favor  of  the  party  opposing  the 
motion  and  he  is  given  the  benefit  of  all 
favorable  inferences  that  can  be  drawn 
from  it.  Finally,  the  facts  asserted  by 
the  party  opposing  the  motion,  if  sup- 
ported by  aftidavits  or  other  evidentiary 
material,  are  regarded  as  true."  10  C. 
Wright  &  A.  Miller,  Federal  Practice  & 
Procedure,  %  2727  (1973)  (citations  omit- 
ted). 

See  also,  L'liited  Slates  v.  Diehold  [1%2 
Tr.^de  Cases  •170,3221,  369  U.  S.  65-i  (1962)  ; 
cf.  Addickcs  v.  S.  H.  Kress  &  Co..  398  U.  S. 
1-U,  157  (1970).  Of  particular  importance 
is  the  rule  that  in  the  circumstances  of  this 
case,  the  facts  asserted  in  the  affidavits  sub- 
mitted by  the  plaintiffs  are  to  be  taken  as 
true."  Plaintiffs  have  turnislied  aftidavits 
from  several  contractors  and  two  econo- 
mists. The  affidavits  of  McHugh,  Foley, 
and  Sollitt  all  state  that  once  a  bid  is  re- 
ceived from  a  builders'  hardware  distributor, 
that  sum  is  include<l  as  a  single  line  entry 
on  the  contractor's  own  estimates,  inde- 
pendent of  unit  prices  or  quantity  estimates, 
and,  along  with  his  own  precentage  markup, 
is  included  in  tola  in  bis  bid  on  a  project.  The 
affidavit  of  Willard  F.  Mueller,  a  member  of 
the  Faculty  of  Law  at  the  University  of 
Wisconsin  as  well  as  Professor  of  Economics 
there,  reviewed  the  contractors'  aliidavits  '" 
and  concluded ; 


"Based  on  the  preceiling,  we  may  infer 
that  any  overcharges  paid  for  finished 
hardware  components  by  general  contrac- 
tors are  fully  reflected  in  their  bids  on 
buildings  lor  the  State  of  Illinois.  More- 
over, because  the  percentage  markup  ap- 
plied to  costs  by  general  contractors  in 
calculating  their  bids  are  unaffected  by 
the  price  of  finished  hardware,  the  full 
finished  hardware  overcharge  is  passed 
on  to  the  State  of  Illinois  plus  the  con- 
tractor's percentage  markup  on  the  over- 
charge. In  other  words,  if  this  percentage 
markup  were  10  percent,  for  each  $1  that 
the  conspiracy  increases  prices  to  general 
contractors,  the  State  of  Illinois  would 
pay  an  extra  $1.10. 

"Additionally,  because  finished  hardware 
components  are  essential  parts  of  a  build- 
ing and  represent  a  relatively  small 
part  of  the  total  cost  of  a  building,  the 
demand  for  tliese  components  is  very  in- 
elastic, i.  e.,  the  volume  of  purchases  are 
not  aftected  by  price.  When  demand  is 
very  inelastic,  increases  in  costs  <lue  to 
an  overcharge  will  be  passed  on  in  full. 

"Finally,  the  most  convincing  evidence 
in  the  present  case  that  the  general  con- 
tractor does  in  fact  pass  on  the  full  over- 
charge to  the  final  purchaser  is  that  the 
general  contractors  disavow  anv  personal 
injury  from  the  overcharge.  This  clearly 
is  a  case  where  the  burden  of  the  over- 
charge is  not  shared  by  successive  par- 
ties in  the  distribution  channel.  Rather, 
the  general  contractors  pass  on  the  full 
overcharge  to  the  ultimate  purchaser,  the 
State  of  Illinois."  .\tiidavit  of  William  F. 
Mueller  at  4-5. 

In  light  of  these  aliidavits,  assiuncd  to  be 
true  for  present  purposes,  it  is  impossible  to 
conclude  that  there  exists  no  genuine  issue 
of  material  fact  over  v.hether  contractors 
use  something  like  a  "cost-plus"  arrange- 
ment with  resjiect  to  builders'  hardware  so 
that  the  governmental  plaintiffs  could 
readily  prove  that  they,  and  not  the  con- 
tractors, have  suffered  the  overcharges.  To 
the  contrary,  it  is  apparent  that  a  very  live 
factual  dispute  exists  on  this  question,  which 
can  ony  be  resolved  at  tiial.  Cf.  Slate  of 
Minnesota  ::  (.'nited  Slates  Steel  Corf'  [1071 
Tr.mik  Ca.sks  ''73.->i<5|.  438  F.  2d  1380,  1382- 
8;  (8th  Cir.  1971).  It  is  noteworthy  that  the 
court  in  Manoaiio,  sufra,  felt  able  to  dismiss 
the  suit  on  summary  judgment  because 
plaintiff   had    so    blatantly    flounted   its   dis- 


"  This  principle  is  recognized  in  this  circuit. 
See  First  Xational  Bk.  of  Cincmnati  v  Pepper, 
451  F.  2d  626  (2d  Cir.  1972). 

'-  All  of  the  contractors  who.se  affidavits  have 
Iwen   submitted   by  the  plaintiffs  are  located   in 
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Illinois,  which  apparcntl>-  esplnins  Professor 
MuclkTS  reftronifs  to  the  State  of  Illinois  as 
the  ultimate  purchaser. 
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ciHiTV  onlcrs  that  it  invoked  the  sanctions 
provi.lcl  l.y  Kvile  .i7(b)(2)(ii)  aii<l  tr'sumrd 
the  fact  "2)  Tliat  the  present  i)laintiffs  tlid 
not  make  their  purcliases  pursuant  to  a  pre- 
existinij  cost-plus  contract  or  analogous 
iKed  niarkui)  type  of  arrangement."  30 
F  K  D.  at  1^>.  In  its  brief  atlirniance,  the 
co-.irt  of  appeals  placed  particular  empha- 
sis on  plaintitTs'  inexcusable  failure  to  an- 
swer interrogatories  to  support  the  dismissal 
by  the  district  court.  438  F.  2d  at  ll«8. 
There  has  been  no  such  recalcitrance  by  the 
pUintitfs  to  assist   defendants  here. 


III. 

To  summarize,  I  hold  that  the  govern- 
mental plaintitTs  may  properly  maintain  this 
action,  that  ditliculties  of  proof  or  appor- 
tionment of  damages  arc  not  indubitably  in- 
surmountable and  should  await  trial  before 
being  resolved.  .\n  important  issue  of  fact — 
whether  a  "cost-plus"  or  analogous  fi.xcd 
markup  arrangement  exists  between  con- 
tractors and  buyers  with  respect  to  buililcrs' 
hardware — is  a  matter  of  great  <lispute. 
Therefore,  defendants'  motion  for  sunmiary 
judgment  is  denied. 
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Syllabus. 

HANOVER  SHOE,  INC.  v.  UNITED  SHOE 
MACHINERY  CORP. 

CERTIORARI  TO  THE  UNITED  STATES  COURT  OF  APPEALS  FOR 
THE  THIRD  CIRCUIT. 

No.  335.    Argued  March  5,  1968.— Decided  June  17,  1968.* 

Following  this  Court's  affirmance  of  a  district  court  judgment  in  a 
civil  action  against  United  Shoe  Machinen.'  Corp.  (United),  a 
manufacturer  and  distributor  of  shoe  machinery,  which  the  Gov- 
ernment had  brought  under  §  4  of  the  Sherman  Act,  Hanover  Shoe, 
Inc.  (Hanover),  a  shoe  manufacturer  and  customer  of  Unit^d's, 
brought  this  private  treble-damage  suit  against  United  for  its 
alleged  monopolization  of  the  shoe  machiner\-  industry-  in  violation 
of  §  2  of  the  Sherman  Act,  by  means  of  its  practice  of  leasing  and 
refusing  to  sell  its  shoe  machinen,-.  Hanover,  relying  on  §  5  (a) 
of  the  Clayton  Act  (making  a  final  judgment  or  decree  in  a 
Government  antitrust  suit  prima  facie  e\idence  as  to  all  matters 
respecting  which  the  judgment  or  decree  would  be  an  estoppel 
between  the  parties  thereto),  submitted  the  court's  findings,  opinion, 
and  decree  in  the  Government's  case  as  its  evidence  that  United 
had  monopolized  the  shoe  machiner>-  industr>-  and  that  its  refusal 
to  sell  the  machines  was  an  instniment  of  the  monopolization.  In 
1965  the  District  Court  rendered  judgment  for  Hanover,  holding 
that  it  was  entitled  to  damages  for  the  period  from  July  1,  1939 
(the  earliest  date  permitted  by  the  statute  of  limitations),  to 
September  21,  1955,  when  this  suit  was  filed,  in  an  amount  equal 
to  three  times  the  diiTerence  between  what  Hanover  had  paid  in 
rentals  and  what  it  would  have  paid  had  United  been  willing  to 
sell  the  machines,  plus  interest.  Tlie  Court  of  .\ppeals  affirmed 
as  to  liability,  but  disagreed  with  the  District  Court  on  certain 
aspects  of  the  damage  award,  including  the  relevant  damage 
period.  It  fixed  that  period's  end  date  somewhat  earher  and  ruled 
that  its  start  was  June  10,  1946,  when  this  Court  decided  American 
Tobacco  Co.  v.  United  States,  328  U.  S.  781,  and  endorsed  the 
views  in  United  States  v.  Aluminum  Co.  of  America.  148  F.  2d  416 
(C.  A.  2d  Cir.),  prior  to  which  the  Court  of  Appeals  concluded  it 
had  been  necessarj-  m  an  action  for  violation  of  §  2  to  prove  the 


•Together  with  No.  463,  United  Shoe  Machinery  Corp.  v.  Hanover 
Shoe,  Inc.,  also  on  certiorari  to  the  same  court. 
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existence  of  predator>'  practices  as  well  as  monopoly  power.  Both 
parties  were  granted  review  of  the  Court  of  Appeals  decision. 
United  contends  that  the  decision  in  the  Government's  suit  against 
it  did  not  determine  that  United's  leasing  practice  was  an  instru- 
ment of  monopolization;  that  Hanover  sustained  no  injury  since 
any  excess  cost  of  leasing  over  coet  of  ownership  was  not  absorbed 
by  Hanover  but  passed  on  to  its  customers;  and  that  the  District 
Court's  damage  calculations  which  the  Court  of  Appeals  upheld 
were  erroneous  because  they  did  not  properly  allow  for  the  cost 
of  capital  to  Hanover  as  an  element  of  the  cost  of  acquiring  the 
shoe  machinery,  the  District  Court  having  made  an  adjustment 
only  to  the  extent  of  deducting  a  2.5%  interest  component  from 
the  profits  it  thought  Hanover  would  have  earned  by  buying  the 
machines.  Hanover  contends  that  the  Court  of  Appeals  erred  in 
changing  the  start  of  the  damage  period  and  in  ordering  the  Dis- 
trict Court  on  remand  to  reduce  its  damage  calculations  by  what- 
ever tax  advantages  Hanover  might  have  obtained  by  leasing  as 
compared  with  buying  the  shoe  machinery.    Held: 

1.  The  courts  below  did  not  err  in  holding  that  United's  prac- 
tice of  leasing  and  refusing  to  sell  its  major  machines  was  deter- 
mined to  be  illegal  monopolization  in  the  Government's  case,  as 
reference  to  the  court's  findings  and  opinion,  as  well  as  decree, 
in  that  case  makes  clear.    Pp.  483-487. 

2.  Hanover  proved  injury  and  the  amount  of  its  damages  within 
the  meaning  of  §  4  of  the  Clayton  Act  when  it  proved  that  United 
had  overcharged  it  during  the  damage  period  and  showed  the 
amount  of  the  overcharge;  and  the  possibility  that  it  might  have 
recouped  the  overcharge  by  "passing  it  on"  to  its  customers  was 
not  relevant  in  the  assessment  of  its  damages.    Pp.  487—494. 

3.  Hanover  is  entitled  to  damages  for  the  entire  ))eriod  of  the 
applicable  statute  of  Umitations,  since  the  Alcoa-American  Tobacco 
decisions  did  not  fundamentally  alter  the  law  of  monopolization 
in  a  way  which  should  be  given  only  prospective  effect.  Pp. 
495-502. 

4.  The  District  Court  did  not  otherwise  err  in  its  computation 
of  damages.     Pp.  502-504. 

377  F.  2d  776,  affirmed  in  part,  reversed  in  part,  and  remanded. 

James  V.  Hayes  argued  the  cause  for  f>etitioner  in  No. 
335  and  respondent  in  No.  463.  With  him  on  the  briefs 
were  Breck  P.  McAUister  and  Robert  F.  Morten. 
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Ralph  M.  Carson  argued  the  cause  for  respondent  in 
No.  335  and  petitioner  in  No.  463.  With  him  on  the 
briefs  were  Robert  D.  Salinger,  Philip  C.  Potter,  Jr.,  and 
Roland  W.  Donnem. 

Mr.  Justice  White  delivered  the  opinion  of  the  Court. 

Hanover  Shoe,  Inc.  (hereafter  Hanover)  is  a  manu- 
facturer of  shoes  and  a  customer  of  United  Shoe  Ma- 
chinery Corp>oration  (hereafter  United),  a  manufacturer 
and  distributor  of  shoe  machinery.  In  1954  this  Court 
affirmed  the  judgment  of  the  District  Court  for  the 
District  of  Massachusetts,  110  F.  Supp.  295  (1953),  in 
favor  of  the  United  States  in  a  civil  action  against 
United  under  §  4  of  the  Sherman  Act,  26  Stat.  209, 
15  U.  S.  C.  §  4.  United  Shoe  Machinery  Corp.  v. 
United  States.  347  U.  S.  521.  In  1955,  Hanover 
brought  the  present  treble-damage  action  against  United 
in  the  District  Court  for  the  Middle  District  of  Pennsyl- 
vania. In  1965  the  District  Court  rendered  judgment 
for  Hanover  and  awarded  trebled  damages,  including 
interest,  of  $4,239,609,  as  well  as  $650,000  in  counsel  fees. 
245  F.  Supp.  258.  On  appeal,  the  Court  of  Appeals  for 
the  Third  Circuit  affirmed  the  finding  of  liability  but 
disagreed  with  the  District  Court  on  certain  questions 
relating  to  the  damage  award.  377  F.  2d  776  (1967). 
Both  Hanover  and  United  sought  review  of  the  Court 
of  Appeals'  decision,  and  we  granted  both  petitions.  389 
U.S.  818  (1967). 


Hanover's  action  against  United  alleged  that  United 
had  monopolized  the  shoe  machinery  industry  in  viola- 
tion of  §  2  of  the  Sherman  Act;  that  United's  practice 
of  leasing  and  refusing  to  sell  its  more  complicated  and 
important  shoe  machinery  had  been  an  instrument  of 
the  unlawful  monopolization;  and  that  therefore  Han- 
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ovor  sliould  recover  from  United  the  difference  between 
what  it  paid  United  in  shoe  machine  rentals  and  what 
it  would  have  paid  had  United  been  willing  during  the 
relevant  |)eriod  to  sell  those  machines. 

Section  5(a)  of  the  Clayton  Act,  38  Stat.  731.  as 
amended.  69  Stat.  283,  15  U.  S.  C.  §  16  (a),  makes  a  final 
judgment  or  decree  in  any  civil  or  criminal  suit  brought 
by  the  United  States  under  the  antitrust  laws  "prima 
facie  evidence  ...  as  to  all  matters  respecting  which  said 
judgment  or  decree  would  be  an  estoppel  as  between  the 
parties  thereto  . .  . ."  Relying  on  this  provision,  Hanover 
submitted  the  findings,  opinion,  and  decree  rendered  by 
Judge  Wyzanski  in  the  Government's  case  as  evidence 
that  United  monopolized  and  that  the  practice  of  refusing 
to  sell  machines  was  an  instrument  of  the  monopoliza- 
tion. United  does  not  contest  that  prima  facie  weight 
is  to  be  given  to  the  judgment  in  the  Government's 
case.  It  does,  however,  contend  that  Judge  Wyzanski's 
decision  did  not  determine  that  the  practice  of  leasing 
and  refusing  to  sell  was  an  instrument  of  monopolization. 
This  claim,  rejected  by  the  courts  below,  is  the  threshold 
issue  in  No.  463.  If  the  1953  judgment  is  not  prima  facie 
evidence  of  the  illegality  of  the  practice  from  which 
Hanover's  asserted  injury  arose,  then  Hanover,  having 
offered  no  other  convincing  evidence  of  illegality,  should 
not  have  recovered  at  all.' 

Botli  the  District  Court  and  the  Court  of  Appeals  con- 
cluded that  the  lease  only  policy  had  been  held  illegal  in 


'  Following  the  District  Court's  rejection  of  United's  construction 
of  Judge  Wyzanski's  opinion  and  decree,  United  filed  a  motion 
reque.sting  that  the  District  Court  certify  the  question  of  construc- 
tion to  .Judge  Wx'zanski.  United  contends  that  the  District  Court 
erred  in  denying  this  motion,  but  we  need  not  pa-'^s  upon  the  merit:-  of 
United's  novel  request,  for  the  District  Court  clearly  acted  within 
its  [iroiior  discretion  in  denying  as  untimely  certification  to  another 
court  of  a  question  upon  which  it  had  already  ruled. 
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the  Government's  suit.  We  find  no  error  in  that  deter- 
mination. It  is  true  that  §  4  of  the  decree  -  on  which 
United  relies  condemned  only  certain  clauses  in  the 
standard  lease  and  that  nowhere  in  the  decree  was 
any  other  aspect  of  United's  leasing  system  expressly 
described  or  characterized  as  illegal  monopolization.  It 
is  also  arguable  that  §  5  of  the  decree,  which  required 
that  United  thenceforward  not  "offer  for  lease  any  ma- 
chine type,  unless  it  also  offers  such  type  for  sale,"  was 
included  merely  to  insure  an  effective  remedy  to  dissipate 
the  accumulated  consequences  of  United's  monopoliza- 
tion. We  are  not,  however,  limited  to  the  decree  in  deter- 
mining the  extent  of  estoppel  resulting  from  the  judg- 
ment in  the  Government's  case.  If  by  reference  to  the 
findings,  opinion,  and  decree  it  is  determined  that  an  issue 
was  actually  adjudicated  in  an  antitrust  suit  brought  by 
the  Government,  the  private  plaintiff  can  treat  the  out- 
come of  the  Government's  case  as  prima  facie  evidence 
on  that  issue.  See  Emich  Motors  Corp.  v.  General 
Motors  Corp.,  340  U.  S.  558,  566-569  (1951). 

Section  5  of  the  decree  would  have  been  a  justifiable 
remedy  even  if  the  practice  it  banned  had  not  been 
instrumental  in  ihe  monopolization  of  the  market.  But 
in  our  view  the  trial  court's  findings  and  opinion  put 
on  firm  ground  the  proposition  that  the  Government's 
case  involved  condemnation  of  the  lease  only  system  as 
such.  In  both  its  opinion  with  respect  to  violation  and 
its  opinion  with  respect  to  remedy,  the  court  not  only 
dealt   with   the   objectionable   clauses   in    the   standard 


^  "4.  All  leases  made  by  defendant  which  include  either  a  ten- 
year  term,  or  a  full  capacity  clause,  or  deferred  payment  charges, 
and  all  leases  under  which  during  the  life  of  the  leases  defendant 
has  rendered  repair  and  other  service  without  making  them  subject 
to  separate,  segregated  charges,  are  declared  to  have  been  means 
whereby  defendant  monopolized  the  shoe  machineri-  market."  110 
F.  Supp.,  at  352. 
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lease  but  also  addressed  itself  to  the  consequences  of 
only  leasing  machines  and  to  the  manner  in  which  that 
practice  related  to  the  maintenance  of  United's  monopoly 
power/  These  portions  of  the  court's  opinion  are  well 
supported  by  its  findings  of  fact,  which  also  estop  United 
as  against  the  Government  and  which  therefore  consti- 
tute prima  facie  evidence  in  this  case.  We  have  set  out 
the  relevant  findings  in  an  App>endix  to  this  opinion. 
They  are  themselves  sufficient  to  show  that  the  lease 
only  system  played  a  significant  role  in  United's  monop- 
olization of  the  shoe  machinery  market.  Those  findings 
were  not  limited  to  the  particular  provisions  of  United's 


'  In  its  opinion  on  remedy,  in  answering  United's  objection  to  its 
conclusion  that  the  decree  should  require  United  to  offer  machines 
for  sale  as  well  as  for  lease,  the  court  plainly  said  that  United  "has 
used  its  leases  to  monopolize  the  shoe  machinery  market.  And  if 
leasing  continues  without  an  alternative  sales  system.  United  will 
still  be  able  to  monopolize  that  market."  110  F.  Supp.,  at  350. 
Clearly,  if  after  purging  the  leases  of  objectionable  clauses  United 
would  still  be  monopolizing  by  leasing  but  not  selling  its  machines, 
the  lease  only  policy  must  also  have  made  a  substantial  contribu- 
tion to  United's  monopolization  of  the  market  during  the  period 
prior  to  the  entry  of  the  judgntent.  Moreover,  in  its  opinion  on 
violation,  where  the  three  principal  sources  of  United's  market  power 
were  identified,  the  court  pointed  to  "the  magnetic  ties  inherent 
in  its  system  of  leasing,  and  not  selling,  its  more  important  machines" 
and  to  the  "  'partnership' "  aspects  of  leasing  but  not  selling  those 
machines.  110  F.  Supp.,  at  344.  The  leases  assured  "closer  and 
more  frequent  contacts  between  United  and  its  customers  than 
would  exist  if  United  were  a  seller  and  its  customers  were  buyers." 
Id ,  at  343.  A  shoe  manufacturer  by  leasing  was  "deterred  more 
than  if  he  owned  that  same  United  machine,  or  if  he  held  it  on  a 
short  lease  carrying  simple  rental  provisions  and  a  reasonable 
charge  for  cancelation  before  the  end  of  the  term."  Id.,  at  340. 
The  lease  system  had  "aided  United  in  maintaining  a  pricing  system 
which  discriminates  between  machine  types,"  id.,  at  344,  discrimina- 
tion which  the  court  later  said  had  evidenced  "United's  monopoly 
power,  a  buttress  to  it,  and  a  cause  of  its  perpetuation  .  .  .  ."  Id., 
at  349. 
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leases.  They  dealt  as  well  with  United's  policy  of  leasing 
but  not  selling  its  important  machines,  with  the  advan- 
tages of  that  practice  to  United,  and  with  its  impact  on 
potential  and  actual  comp)etition.  When  the  applicable 
standard  for  determining  monopolization  under  §  2  is 
apphed  to  these  facts,  it  must  be  concluded  that  the 
District  Court  and  the  Court  of  Appeals  did  not  err 
in  holding  that  United's  practice  of  leasing  and  refusing 
to  sell  its  major  machines  was  determined  to  be  illegal 
monopolization  in  the  Government's  case.* 

II. 

The  District  Court  found  that  Hanover  would  have 
bought  rather  than  leased  from  United  had  it  been  given 
the  opportunity  to  do  so.'  The  District  Court  deter- 
mined that  if  United  had  sold  its  important  machines, 
the  cost  to  Hanover  would  have  been  less  than  the  rental 
paid  for  leasing  these  same  machines.  This  difference 
in  cost,  trebled,  is  the  judgment  awarded  to  Hanover  in 
the  District  Court.  United  claims,  however,  that  Han- 
over suffered  no  legally  cognizable  injury,  contending 


*  In  its  brief  on  appeal  from  the  judgment  and  decree  rendered 
in  the  Government's  case.  United  recognized  that  "[t]he  principal 
practices  which  the  [District]  Court  stressed  were  that  defendant 
offered  important  complicated  machines  only  for  lease  and  not  for 
sale  and  that  defendant  ser\'iced  the  leased  machines  without  a 
separate  charge."  Brief  for  Appellant  6,  United  Shoe  Machinery 
Corp.  V.  Vnxted  States,  347  U.  S.  521  (1954).  United  also  said 
that  "[ejvidently  the  Court  below  regarded  the  fact  that  United 
distributes  its  more  important  machines  only  by  lease  and  not  by 
sale  as  the  basic  objection  to  the  system."    Id.,  at  170. 

'The  Court  of  Appeals  affirmed  this  finding  and  we  do  not 
disturb  it.  See  also  n.  16,  injra.  We  also  agree  with  the  courts 
below  that  in  the  circumstances  of  this  case  it  was  unnecessary 
for  Hanover  to  prove  an  exphcit  demand  during  the  damage  period. 
See  Continental  Ore  Co.  v.  Union  Carbide  <fc  Carbon  Corp.,  370 
U.  S.  690,  699  (1962). 
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that  the  illegal  overcharge  during  the  damage  period 
was  reflected  in  the  price  charged  for  shoes  sold  by 
Hanover  to  its  customers  and  that  Hanover,  if  it  had 
bought  machines  at  lower  prices,  would  have  charged 
less  and  made  no  more  profit  than  it  made  by  leasing. 
At  the  very  least,  United  urges,  the  District  Court  should 
have  determined  on  the  evidence  offered  whether  these 
contentions  were  correct.  The  Court  of  Apj)eals,  like 
the  District  Court,  rejected  this  assertion  of  the  so-called 
"passing-on"  defense,  and  we  aflBrm  that  judgment.* 

Section  4  of  the  Clayton  Act,  38  Stat.  731,  15  U.  S.  C. 
§  15,  provides  that  any  person  "who  shall  be  injured 


"  The  chronolog>'  of  events  with  respect  to  this  issue  in  the 
lower  courts  was  as  follows:  After  the  pretrial  conference,  a  sepa- 
rate issue  which  was  thought  might  determine  the  action  was  set 
for  trial  pursuant  to  Fed.  Rule  Civ.  Proc.  42  (b).  The  general  ques- 
tion was  whether,  assuming  that  Hanover  had  paid  illegally  high 
prices  for  machinery  leased  from  United,  Hanover  had  passed  the 
cost  on  to  its  customers,  and  if  so  whether  it  had  suffered  legal  injurj- 
for  which  it  could  recover  under  the  antitrust  laws.  After  evidence 
had  been  taken  on  the  issue,  Judge  Goodrich,  sitting  by  designation, 
ruled  that  when  Hanover  had  been  forced  to  pay  excessive  prices 
for  machinerj'  leased  from  United,  it  had  suffered  a  legal  injur>': 
"This  excessive  price  is  the  injury-."  185  F.  Supp.  826,  829  (D.  C. 
M.  D.  Pa.  1960).  He  also  rejected  the  argument  "that  the  defendant 
is  relieved  of  liability  because  the  plaintiff  passed  on  its  loss  to 
its  customers."  Ibid.  In  his  view  it  was  unnecessary  to  determine 
whether  Hanover  had  passed  on  the  illegal  burden  because  Hanover's 
injury-  was  complete  when  it  paid  the  excessive  rentals  and  because 
"  rtjhe  general  tendency  of  the  law,  in  regard  to  damages  at  least, 
is  not  to  go  beyond  the  first  step'  "  and  to  exonerate  a  defend- 
ant by  reason  of  remote  consequences.  Id.,  at  830  (quoting  from 
Southern  Pacific  Co.  v.  DameU-Taemer  Lumber  Co.,  245  U.  S. 
531,  533  (1918)).  The  Court  of  Appeals  heard  an  interlocutors- 
appeal  pursuant  to  28  U.  S.  C.  §  1292  (b)  and  affirmed.  281  F.  2d 
481  (C.  A.  3d  Cir.  1960).  Certiorari  was  denied.  364  U.  S.  901 
(1960).  United  preserved  the  issue  and  presented  it  again  to  the 
Court  of  Appeals  in  appealing  the  treble-damage  judgment  entered 
after  trial  of  the  main  case.  The  Court  of  Appeals  adhered  to  the 
principles  of  its  prior  decision.    United  brought  the  question  here. 
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in  his  business  or  property  by  reason  of  anything  for- 
bidden in  the  antitrust  laws  may  sue  therefor  .  .  . 
and  shall  recover  threefold  the  damages  by  him  sus- 
tained .  .  .  ."  We  think  it  sound  to  hold  that  when  a 
buyer  shows  that  the  price  paid  by  him  for  materials 
purchased  for  use  in  his  business  is  illegally  high  and  also 
shows  the  amount  of  the  overcharge,  he  has  made  out 
a  prima  facie  case  of  injury  and  damage  within  the  mean- 
ing of  §  4. 

If  in  the  face  of  the  overcharge  the  buyer  does  nothing 
and  absorbs  the  loss,  he  is  entitled  to  treble  damages. 
This  much  seems  conceded.  The  reason  is  that  he  has 
paid  more  than  he  should  and  his  property  has  been 
illegally  diminished,  for  had  the  price  paid  been  lower  his 
profits  would  have  been  higher.  It  is  also  clear  that  if  the 
buyer,  responding  to  the  illegal  price,  maintains  his  own 
price  but  takes  steps  to  increase  his  volume  or  to  decrease 
other  costs,  his  right  to  damages  is  not  destroyed. 
Though  he  may  manage  to  maintain  his  profit  level,  he 
would  have  made  more  if  his  purchases  from  the  defend- 
ant had  cost  him  less.  We  hold  that  the  buyer  is 
equally  entitled  to  damages  if  he  raises  the  price  for  his 
own  product.  As  long  as  the  seller  continues  to  charge 
the  illegal  price,  he  takes  frojn  the  buyer  more  than  the 
law  allows.  At  whatever  price  the  buyer  sells,  the  price 
he  pays  the  seller  remains  illegally  high,  and  his  profits 
would  be  greater  were  his  costs  lower. 

Fundamentally,  this  is  the  view  stated  by  Mr.  Justice 
Holmes  in  Chattanooga  Foundry  <Sc  Pipe  Works  v.  City 
of  Atlanta,  203  U.  S.  390  (1906),  where  Atlanta  sued  the 
defendants  for  treble  damages  for  antitrust  violations 
in  connection  with  the  city's  purchases  of  pipe  for  its 
waterworks  system.  The  Court  affirmed  a  judgment 
in  favor  of  the  city  for  an  amount  measured  by  the 
difference  between  the  price  paid  and  what  the  market 
or  fair  price  would  have  been  had  the  sellers  not  com- 


939 


490  OCTOBER  TERM,  1967. 

Opinion  of  the  Court.  392 U.S. 

bined,  the  Court  saying  that  the  city  "waa  injured  in 
its  property,  at  least,  if  not  in  its  business  of  fur- 
nishing water,  by  being  led  to  pay  more  than  the  worth 
of  the  pipe.  A  person  whose  property  is  diminished 
by  a  payment  of  money  wrongfully  induced  is  injured 
in  his  property."  Id.,  at  396.  The  same  approach 
was  evident  in  Thomsen  v.  Cayser,  243  U.  S.  66  (1917), 
another  treble-damage  antitrust  case.'  With  respect  to 
overcharge  cases  arising  under  the  transportation  laws, 
similar  views  were  expressed  by  Mr.  Justice  Holmes  in 
Southern  Pacific  Co.  v.  Damell-Taemer  Lumber  Co., 
245  U.  S.  531,  533  (1918),  and  by  Mr.  Justice  Brandeis 
in  Adanu  v.  MilU,  286  U.  S.  397,  406-408  (1932).  In 
those  cases  the  possibility  that  plaintiffs  had  recouped 
the  overcharges  from  their  customers  was  held  irrelevant 
in  assessing  damages.* 


'  "It  is,  however,  contended  that  even  if  it  be  assumed  the  facts 
show  an  illegal  combination,  they  do  not  show  injury  to  the  plain- 
tiffs by  reason  thereof.  The  contention  is  untenable.  Section  7  of 
the  act  gives  a  cause  of  action  to  any  pers<m  injured  in  his  person 
or  property  by  reascm  of  anything  forbidden  by  the  act  and  the 
right  to  recover  three-fold  the  damages  by  him  sustained.  The 
plaintiffs  alleged  a  charge  over  a  reasonable  rate  and  the  amount 
of  it.  If  the  charge  be  true  that  more  than  a  reasonable  rate  was 
secured  by  the  combinati<Hi,  the  excess  over  what  was  reasonable 
was  an  element  of  injury.  Texas  <k  Pacific  Ry.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  436.  The  unreasonableness  of  the  rate  and 
to  what  extent  unreasonable  was  submitted  to  the  jury  and  the 
verdict  represented  their  conclusiMi.''    243  U.  S.,  at  88. 

•  Southern  Pacific  Co.  v.  DameU-Taenxer  Lumber  Co.,  245  U.  S. 
531  (191S),  involved  an  action  for  reparations  brought  by  shippers 
against  a  railroad.  The  shippers  alleged  exaction  of  an  unreasonably 
high  rate.  To  the  claim  that  the  shippers  should  not  recover  because 
they  were  able  to  pass  on  to  their  customers  the  damage  they  sus- 
tained by  paying  the  charge,  the  Court  said  that  the  answer  was  not 
difficult: 

"The  general  tendency  of  the  law,  in  regard  to  damages  at  least, 
is  not  to  go  beyuMl  the  first  step.    As  it  does  not  attribute  remote 
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United  seeks  to  limit  the  general  principle  that  the 
victim  of  an  overcharge  is  damaged  within  the  meaning 
of  §  4  to  the  extent  of  that  overcharge.  The  rule,  United 
argues,  should  be  subject  to  the  defense  that  economic 

consequences  to  a  defendant  so  it  holds  him  liable  if  proxiroately 
the  plaintiff  has  suffered  a  loss.  The  plaintiffs  suffered  losses  to 
the  amount  of  the  verdict  when  they  paid.  Their  claim  accrued 
at  once  in  the  theory  of  the  law  and  it  does  not  inquire  into  later 
events.  .  .  .  The  carrier  ought  not  to  be  allowed  to  retain  his 
illegal  profit,  and  the  only  one  who  can  take  it  from  him  is  the 
(me  that  abne  was  in  relation  with  him,  and  from  whom  the  carrier 
took  the  sum.  .  .  .  Probably  in  the  end  the  pubUc  pays  the 
damages  m  most  cases  of  compensated  torts."  245  U.  8.,  at  533-534. 
Adams  v.  Millt,  286  U.  S.  397  (1932),  is  to  the  same  effect.  See 
also  /.  C.  C.  V.  United  Statea,  289  U.  S.  385  (1933). 

Keogh  V.  Chicago  &  N.  W.  R.  Co.,  260  U.  S.  156  (1922),  is  relied 
upon  by  United  as  stating  a  contrary  rule.    There  the  Court  affirmed 
a  judgment  on  the  pleadings  in  a  shipper's  action  under  the  antitrust 
laws  charging  a  conspiracy  among  railroads  to  set  unreasonably  high 
rates.    Because  the  rates  had  been  approved  as  reasonable  after  a 
proceeding  before  the  Interstate  Commerce  Commission,  the  shipper 
was  held  to  have  no  cause  of  action  under  the  antitrust  laws.    After 
giving  this  and  other  reasons  for  its  judgment,  the  Court  ended  its 
opimon  by  saying  that  it  would  have  been  impossible  for  the  shipper 
to  have  proved  damages  since  no  court  could  say  that  if  the  rate  had 
been  lower  the  shipper  would  have  enjoyed  the  difference ;  the  benefit 
might  have  gone  to  his  customers.    The  Court,  however,  was  careful 
to  say  earlier  in  its  opinion  that  the  result  would  have  been  different 
had  the  rate  been  unreasonably  high,  an  approach  confirmed  by 
Mr.  Justice  Brandeis  in  Adams  v.  Mills,  svpra.    We  ascribe  no 
general  significance  to  the  Keogh  dictum  for  cases  where  the  plain- 
tiff is  free  to  prove  that  he  has  been  charged  an  illegally  high  price. 
It  should  also  be  noted  that  the  Court,  in  speaking  of  the  impossi- 
bility of  proving  damages,  indicated  no  intention  to  preclude  recovery- 
in  cases  such  as  Chattanooga  Foundry  or  Thomsen  v.  Cayser,  supra. 
That  is  where  the  matter  stood  in  this  Court  when  the  issue  came 
to  be  pressed  with  some  regularity  in  the  lower  federal  courts  in 
treble-damage  suits  brought  by  customers  of  vendors  who  were 
charged  with  violating  the  Sherman  Act  by  price  fixing  or  monop- 
oUzation.    Some    courts    sustained    the    defense,    both    where    the 
plaintiff  complained  of  overcharging  for  materials  or  8er\'ices  used  by 


941 


492  OCTOBER  TERM.  1967. 

Opinion  of  the  Court.  392  U.  S. 

circumstances  were  such  that  the  overcharged  buyer 
could  only  charge  his  customers  a  higher  price  because 
the  price  to  him  was  higher.  It  is  argued  that  in  such 
circumstances  the  buyer  suffers  no  loss  from  the  over- 
charge. This  situation  might  be  present,  it  is  said,  where 
the  overcharge  is  imposed  equally  on  all  of  a  buyer's 
competitors  and  where  the  demand  for  the  buyer's  prod- 
uct is  so  inelastic  that  the  buyer  and  his  competitors 
could  all  increase  their  prices  by  the  amount  of  the  cost 
increase  without  suffering  a  consequent  decline  in  sales. 
We  are  not  impressed  with  the  argument  that  sound 
laws  of  economics  require  recognizing  this  defense.  A 
wide  range  of  factors  influence  a  company's  pricing 
policies.  Normally  the  impact  of  a  single  change  in  the 
relevant  conditions  cannot  be  measured  after  the  fact; 
indeed  a  businessman  may  be  unable  to  state  whether, 


hini  to  produce  his  own  product,  e.  g.,  Wolfe  v.  National  Lead  Co., 
225  F.  2d  427  (C.  A.  9th  Cir.),  cert,  denied,  350  U.  S.  915  (1955), 
and  where  the  price  fixing  concerned  articles  purchased  for  resale, 
e.  g.,  MtUer  Motors,  Inc.  v.  Ford  Motor  Co.,  252  F.  2d  441 
(C.  A.  4th  Cir.  1958);  Twin  Ports  Oil  Co.  v.  Pure  Oil  Co.,  119  F. 
2d  747  (C.  A.  8th  Cir.),  cert,  denied,  314  U.  S.  644  (1941).  Others, 
beginning  with  Judge  Goodrich's  1960  decision  in  the  case  before 
us,  deemed  it  irrelevant  that  the  plaintiff  may  have  passed  on  the 
burden  of  the  overcharge.  Recently,  for  e.xample,  the  defense  was 
rejected  in  the  cases  brought  against  manufacturers  of  electrical 
equipment  by  local  utilities  who  purchased  equipment  at  unlaw- 
fully inflated  prices  and  used  it  to  produce  electricity  sold  to  the 
ultimate  consumer.  E.  g.,  Atlantic  City  Electric  Co.  v.  General 
Electric  Co.,  226  F.  Supp.  59  (D.  C.  S.  D.  N.  Y.),  interlocutory 
appeal  refused,  337  F.  2d  844  (C.  A.  2d  Cir.  1964). 

Concemuig  the  passing-on  defense  generally,  see  Clark,  The 
Treble  Damage  Bonanza:  New  Doctrines  of  Damages  in  Private 
Aiititnist  Suits,  52  Mich.  L.  Rev.  363  (1954);  Pollock,  Standing 
to  Sue,  Remoteness  of  Injur>-,  and  the  Passing-On  Doctrine,  32 
A.  B.  A.  Antitrust  L.  J.  5  (1966);  Note,  Private  Treble  Damage 
Antitrust  Suits:  Meajsure  of  Damages  for  Destruction  of  All  or 
Part  of  a  Business,  80  Harv.  L.  Rev.  1566,  1584-1586  (1%7). 
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had  one  fact  been  different   (a  single  supply  less  ex- 
pensive, general  economic  conditions  more  buoyant,  or 
the  labor  market  tighter,  for  example),  he  would  have 
chosen  a  different  price.     Equally  difficult  to  determine, 
in  the  real  economic  world  rather  than  an  economist's 
hypothetical  model,  is  what  effect  a  change  in  a  com- 
pany's price  will  have  on  its  total  sales.     Finally,  costs 
per  unit  for  a  different  volume  of  total  sales  are  hard  to 
estimate.     Even  if  it  could  be  shown   that  the  buyer 
raised  his  price  in  response  to,  and  in  the  amount  of,  the 
overcharge  and  that  his  margin  of  profit  and  total  sales 
had   not   thereafter   declined,   there   would   remain   the 
nearly  insuperable  difficulty  of  demonstrating  that  the 
particular  plaintiff  could  not  or  would  not  have  raised 
his  prices  absent  the  overcharge  or  maintained  the  higher 
price  had  the  overcharge  been  discontinued.     Since  es- 
tablishing the  applicabihty  of  the  passing-on   defense 
would  require  a  convincing  showing  of  each  of  these 
virtually  unascertainable  figures,  the  task  would  normally 
prove  insurmountable.'     On  the  other  hand,  it  is  not 
unlikely  that  if  the  existence  of  the  defense  is  generally 
confirmed,  antitrust  defendants  will  frequently  seek  to 
estabhsh  its  applicability.     Treble-damage  actions  would 
often  require  additional  long  and  complicated  proceed- 
ings involving  massive  evidence  and  complicated  theories. 


*The  mere  fact  that  a  pnce  rise  followed  an  unlawful  cost  increase 
does  not  show  that  the  sufTerer  of  the  cost  increase  was  undamaged. 
His  customers  may  have  been  ripe  for  his  price  ri^  earlier;  if  a  cost 
rise  is  merely  the  occasion  for  a  pnce  increase  a  businessman  could 
have  imposed  absent  the  rise  in  his  costs,  the  fact  that  he  was  earlier 
not  enjoying  the  benefits  of  the  higher  price  should  not  permit  the 
supplier  who  charges  an  unlawful  price  to  take  those  benefits  from 
him  without  being  liable  for  damages.  This  statement  merely  recog- 
nizes the  usual  principle  that  the  possessor  of  a  right  can  recover  for 
Its  unlawful  deprivation  whether  or  not  he  was  previously  exer- 
cising it. 
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In  addition,  if  buyers  are  subjected  to  the  passing-on 
defense,  those  who  buy  from  them  would  also  have  to 
meet  the  challenge  that  they  passed  on  the  higher  price 
to  their  customers.  These  ultimate  consumers,  in  to- 
day's case  the  buyers  of  single  pairs  of  shoes,  would  have 
only  a  tiny  stake  in  a  lawsuit  and  little  interest  in  at- 
tempting a  class  action.  In  consequence,  those  who  vio- 
late the  antitrust  laws  by  price  fixing  or  monopolizing 
would  retain  the  fruits  of  their  illegality  because  no  one 
was  available  who  would  bring  suit  against  them.  Treble- 
damage  actions,  the  importance  of  which  the  Court  has 
many  times  emphasized,  would  be  substantially  reduced 
in  effectiveness. 

Our  conclusion  is  that  Hanover  proved  injury  and  the 
amount  of  its  damages  for  the  purposes  of  its  treble- 
damage  suit  when  it  proved  that  United  had  overcharged 
it  during  the  damage  period  and  showed  the  amount  of 
the  overcharge;  United  was  not  entitled  to  assert  a 
passing-on  defense.  We  recognize  that  there  might  be 
situations — for  instance,  when  an  overcharged  buyer  has 
a  pre-existing  "cost-plus"  contract,  thus  making  it  easy 
to  prove  that  he  has  not  been  damaged — where  the  con- 
siderations requiring  that  the  passing-on  defense  not  be 
permitted  in  this  case  would  not  be  present.  We  also 
recognize  that  where  no  differential  can  be  proved  be- 
tween the  price  unlawfully  charged  and  some  price  that 
the  seller  was  required  by  law  to  charge,  establishing  dam- 
ages might  require  a  showing  of  loss  of  profits  to  the 
buyer.'" 


'"  Some  courts  appear  to  have  treated  price  discrimination  cases 
under  the  Robmson-Patman  Act  as  in  this  category.  See,  e.  g., 
American  Can  Co.  v.  RussellviUe  Canning  Co.,  191  F.  2d  38  (C.  A. 
8th  Cir.  1951);  American  Can  Co.  v.  Bruce's  Juices,  187  F.  2d  919, 
opinion  modified,  190  F.  2d  73  (C.  A.  5th  Cir.),  petition  for  cert, 
dismissed,  342  U.  S.  875  (1951). 
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III. 

The  District  Court  held  that  Hanover  was  entitled  to 
damages  for  the  period  commencing  July  1,  1939,  and 
terminating  September  21,  1955.  The  former  date  repre- 
sented the  greatest  retrospective  reach  permitted  under 
the  applicable  statute  of  limitations,  and  the  latter  date 
was  that  upon  which  Hanover  filed  its  suit.  In  addi- 
tion to  somewhat  shortening  the  forward  reach  of  the 
damage  period,"  the  Court  of  Appeals  ruled  that  June  10, 
1946,  rather  than  July  1,  1939,  marked  the  commence- 
ment of  the  damages  period.  June  10,  1946,  was  the 
date  this  Court  decided  American  Tobacco  Co.  v.  United 
States,  328  U.  S.  781,  which  endorsed  the  views  of  the 
Court  of  Apfjeals  for  the  Second  Circuit  in  United  States 
V.  Aluminum  Co.  of  America.  148  F.  2d  416  (1945).  In 
the  case  before  us  the  Court  of  Appeals  concluded  that 
the  decisions  in  Alcoa- American  Tobacco  fundamentally 
altered  the  law  of  monopolization — that  prior  to  them  it 
was  necessary  to  prove  the  existence  of  predatory  prac- 
tices as  well  as  monopoly  fxjwer.  whereas  afterwards 
proof  of  predatory  practices  was  not  essential.  The 
Court  of  Appeals  was  also  of  the  view  that  because  in 
prior  litigation  United's  leases  had  escaped  condemnation 
as  predatory  practices  illegal  under  ?  1.  United's  conduct 
should  not  be  held  to  have  violated  §  2  at  any  time  prior 
to  June  10,  1946.  377  F.  2d,  at  790.  This  holding  has 
been  challenged,  and  we  reverse  it. 


^' The  Court  of  Appeals  held  that  Hanover  was  entitled  to  dam- 
ages only  up  to  June  1,  1955,  the  date  upon  which  Judge  Wyzanski 
approved  United's  plan  for  terminating  all  outstanding  leases  and 
converting  the  lessee's  rights  to  ownen-hip.  Because  Hanuvcr  could 
have  legally  required  United  to  convert  from  leasing  to  selling 
as  of  June  1,  1955,  the  Court  of  Appeals  held  it  was  not  entitled 
to  damages  for  United's  failure  to  offer  machmes  for  sale  after 
that  date.  Tliis  determination  has  not  been  challenged  in  this 
Court. 
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The  theory  of  the  Court  of  Appeals  seems  to  have  been 
that  when  a  party  has  significantly  relied  upon  a  clear 
and  established  doctrine,  and  the  retrospective  applica- 
tion of  a  newly  declared  doctrine  would  upset  that 
justifiable  reliance  to  his  substantial  injury,  considera- 
tions of  justice  and  fairness  require  that  the  new  rule 
apply  prospectively  only.  Pointing  to  recent  decisions  of 
this  Court  in  the  area  of  the  criminal  law,  the  Court  of 
Appeals  could  see  no  reason  why  the  considerations  which 
had  favored  only  prospective  application  in  those  cases 
should  not  be  applied  as  well  as  in  the  civil  area,  espe- 
cially in  a  treble-damage  action.  There  is,  of  course,  no 
reason  to  confront  this  theory  unless  we  have  before  us 
a  situation  in  which  there  was  a  clearly  declared  judicial 
doctrine  upon  which  United  relied  and  under  which  its 
conduct  was  lawful,  a  doctrine  which  was  overruled  in 
favor  of  a  new  rule  according  to  which  conduct  performed 
in  reliance  upon  the  old  rule  would  have  been  unlawful. 
Because  we  do  not  believe  that  this  case  presents  such  a 
situation,  we  have  no  occasion  to  pass  upon  the  theory 
of  the  Court  of  Appeals. 

Neither  the  opinion  in  Alcoa  nor  the  opinion  in  Ameri- 
CW1  Tobacco  indicated  that  the  issue  involved  was  novel, 
that  innovative  principles  were  necessary  to  resolve  it,  or 
that  the  issue  had  been  settled  in  prior  cases  in  a  manner 
contrary  to  the  view  held  by  those  courts.  In  ruling  that 
it  was  not  necessary  to  exclude  competitors  to  be  guilty 
of  monopolization,  the  Court  of  Appeals  for  the  Second 
Circuit  relied  upon  a  long  line  of  cases  in  this  Court 
stretching  back  to  1912.  148  F.  2d,  at  429.  The  con- 
clusion that  actions  which  will  show  monopolization  are 
not  "limited  to  manoeuvres  not  honestly  industrial"  was 
also  premised  on  earlier  opinions  of  this  Court,  particu- 
larly L'jiited  States  v.  Swift  &  Co.,  286  U.  S.  106,  116 
(1932).     In  the  American  Tobacco  case,  this  Court  noted 
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that  the  precise  question  before  it  had  not  been  pre- 
viously decided,  328  U.  S.,  at  811,  and  gave  no  indication 
that  it  thought  it  was  adopting  a  radically  new  interpre- 
tation of  the  Sherman  Act.  Like  the  Court  of  Appeals, 
this  Court  relied  for  its  conclusion  upwn  existing  authori- 
ties."    These  cases  make  it  clear  that  there  was  no  ac- 


"  Although  the  defendants  in  American  Tobacco  had  been  found 
guilty  of  conspiracy  to  restrain  trade  and  of  attempt  and  conspiracy 
to  monopolize  as  well  as  of  monopolization  itself,  the  grant  of  cer- 
tiorari was  "limited  to  the  question  whether  actual  exclusion  of  com- 
petitors is  necessary  to  the  crime  of  monopohzation  under  §  2  of  the 
Sherman  Act."  324  U.  S.  836  (1945).  After  notmg  that  "§§  1  and  2 
of  the  Sherman  Act  require  proof  of  conspiracies  which  are  recipro- 
cally distinguishable  from  and  independent  of  each  other  .  .  .  ,"  328 
U.  S.,  at  788,  the  Court  determined  that  the  jun.'  could  have  found 
that  the  defendants  had  combined  and  conspired  to  monopolize,  id., 
at  797,  and  that  it  would  be  "only  in  conjunction  with  such  a  com- 
bination or  conspiracy  that  these  cases  will  constitute  a  precedent," 
id.,  at  798.  The  Court  stated  that  "[t]he  authorities  support  the 
view  that  the  material  consideration  in  determining  whether  a 
monopoly  exists  is  not  that  prices  are  raised  and  that  competition 
actually  is  excluded  but  that  p)ower  exists  to  raise  prices  or  to  exclude 
competition  when  it  is  desired  to  do  so,"  328  U.  S.,  at  811  (emphasis 
added),  and  quoted  with  approval  from  United  States  v.  Patten,  187 
F.  664,  672  (C.  C.  S.  D.  N.  Y.  (1911)),  reversed  on  other  grounds, 
226  U.  S.  525  (1913),  that  for  there  to  be  monopohzation  "[i]t  is 
not  neces6ar>'  that  the  power  thus  obtained  should  be  exercised. 
Its  existence  is  sufficient."  The  Court  also  said: 
"A  correct  interpretation  of  the  statute  and  oj  the  authorities  makes 
it  the  crinoe  of  monopohzing,  under  §  2  of  the  Sherman  Act,  for 
parties,  as  in  these  cases,  to  combine  or  conspire  to  acquire  or 
maintain  the  power  to  exclude  comp)etitors  from  anj'  part  of  the 
trade  or  conunerce  among  the  several  states  or  with  foreign  nations, 
provided  they  also  have  such  a  power  that  they  are  able,  as  a  group, 
to  exclude  actual  or  potential  competition  from  the  field  and  pro- 
vided that  they  have  the  intent  and  purpose  to  exercise  that  power. 
See  United  States  v.  Socony-Vacuum  Oil  Co.,  310  U.  S.  150,  226, 
n.  59  and  authorities  cited. 

"It  is  not  the  form  of  the  combination  or  the  particular  means 
used  but  the  result  to  be  achieved  that  the  statute  condemns.    It 
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cepted  interpretation  of  the  Sherman  Act  which  con- 
ditioned a  finding  of  monopohzation  under  §  2  upon 
a  showing  of  predatory  practices  by  the  monopolist.** 
In  neither  case  was  there  such  an  abrupt  and  funda- 
mental shift  in  doctrine  as  to  constitute  an  entirely  new 
rule  which  in  effect  replaced  an  older  one.     Whatever 


is  not  of  importance  whether  the  means  used  to  accomplish  the 
unlawful  objective  are  in  themselves  lawful  or  unlawful."  328  U.  S., 
at  S09.     (Emphasis  added.) 

The  Court  also  welcomed  the  opportunity  to  endorse,  328  U.  S., 
at  813-814,  the  following  views  of  Chief  Judge  Hand  in  Alcoa,  148 
F.  2d.,  at  431-432: 

"[Alcoa)  insists  that  it  never  excluded  competitore;  but  we  can 
think  of  no  more  effective  exclusion  than  progressively  to  embrace 
each  new  opportvmity  as  it  opened,  and  to  face  every  new^comer 
with  new  capacity  already  geared  into  a  great  organization,  having 
the  advantage  of  experience,  trade  connections  and  the  elite  of 
jwrsonnel.  Only  in  case  we  interpret  'exclusion'  aS  limited  to  ma- 
noeuvres not  honestly  industrial,  but  actuated  solely  by  a  desire  to 
prevent  competition,  can  such  a  course,  indefatigably  pursued,  be 
deemed  not  'exclusionary.'  So  to  limit  it  would  in  our  judgment 
emasculate  the  Act;  would  pennit  just  such  consolidations  as  it  was 
designed  to  prevent 

"In  order  to  fall  within  §  2,  the  monopolist  must  have  both  the  power 
to  monopolize,  and  the  intent  to  monopolize.  To  read  the  passage 
as  demanding  any  specific,'  intent,  makes  nonsense  of  it,  for  no 
monopohst  monopolizes  unconscious  of  what  he  is  doing." 

"  Any  view  of  the  earlier  law  of  monopolization  which  would 
attempt,  erroneously  in  our  opinion,  to  find  a  requirement  of 
predatorj'  practices  must  rely  heavily  on  certain  dicta  in  United 
State$  v.  United  States  Steel  Corp.,  251  U.  S.  417,  451  (1920)  (Mr. 
Justice  McKenna  for  a  four-to-three  Court),  and  United  States  v. 
International  Harvester  Co.,  274  U.  S.  693,  708  (1927)  (Mr.  Justice 
Sanford  reiterating  the  dicta  in  U.  S.  Steel).  The  commentators 
cited  by  United  for  the  proposition  that  predatory  practices  were 
required  prior  to  Alcoa-American  Tobacco  place  major  reliance  on 
these  dicta  In  any  event,  the  cursorj'  and  conclusory  nature  of 
these  writings  clearly  does  not  provide  sufficiently  strong  proof  of  a 
prevailing  opinion  as  to  the  law  to  have  permitted  the  sort  of  justi- 
futble  reliance  which  alone  could  generate  a  prospectivity  argimient. 
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development  in  antitrust  law  was  brought  about  was 
based  to  a  great  extent  on  existing  authorities  and  waa 
an  extension  of  doctrines  which  had  been  growing  and 
developing  over  the  years.  These  cases  did  not  consti- 
tute a  sharp  brei^  in  the  line  of  earlier  authority  or 
an  avulsive  change  which  caused  the  current  of  the  law 
thereafter  to  flow  between  new  banks.  We  cannot  say 
that  prior  to  those  cases  potential  antitrust  defendants 
would  have  been  justified  in  thinking  that  then  current 
antitrust  doctrines  permitted  them  to  do  all  acts  con- 
ducive to  the  creation  or  maintenance  of  a  monopoly, 
so  long  as  they  avoided  direct  exclusion  of  competitors 
or  other  predatory  acts." 

United  relies  heavily  on  three  Sherman  Act  cases 
brought  against  it  or  its  predecessors  by  the  United 
States  and  decided  by  this  Court.  United  argues  that 
these  cases  demonstrate  both  that  before  Alcoa- American 
Tobacco  the  law  was  substantially  difiFerent  and  tiiat 
its  leasing  practices  had  been  deemed  by  this  Court  not 
to  be  instruments  of  monopolization.  United  States  v. 
Wimlow,  227  U.  S.  202  (1913);  United  States  v.  United 
Shoe  Machinery  Co.  of  New  Jersey,  247  U.  S.  32  (1918) ; 
United  Shoe  Machinery  Corp.  v.  United  States,  258  U.  S. 
451  (1922).  In  our  opinion,  however,  United  overreads 
and  exaggerates  the  significance  of  these  three  cases.  In 
Winslow,  the  Government  charged  the  three  groups  of 
companies  which  had  merged  to  form  United  with  a  vio- 
lation of  §  1.  The  trial  court  construed  the  indictment 
to  pertain  only  to  the  merger  of  the  companies  and  not 
to  business  practices  which  resulted  from  the  merger; 
most  significantly,  it  excluded  United's  leasing  policies 

»*  United  makes  the  independent  argument  that  Judge  Wyzanski's 
decision  in  the  Government's  case  so  fundamentally  altered  the  law 
of  monopolization  that  it  should  not  be  held  Uable  for  damages 
prior  to  the  date  the  decision  was  handed  down,  Februar>-  18,  1953. 
We  reject  this  contention  for  the  reasons  set  forth  in  the  textual  dis- 
cussioQ  of  Alcoa-American  Tobacco  and  the  previous  United  cases. 
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from  consideration.  The  Court  specifically  stated  that 
"ftjhe  validity  of  the  leases  or  of  a  combination  contem- 
plating them  cannot  be  passed  upon  in  this  case."  227 
r.  S.,  at  217. 

The  third  case,  decided  in  1922,  was  brought  under  §  3 
of  the  Clayton  Act  rather  than  §  2  of  the  Sherman  Act. 
This  Court  affirmed  a  decree  enjoining  United  from  mak- 
ing leases  containing  certain  clauses,  terms,  and  condi- 
tions. Nothing  in  that  case  indicates  that  predatory 
practices  had  to  be  shown  to  prove  a  §  2  monopoly  charge 
or  that  the  leases,  or  the  clauses  in  them  which  were 
left  undisturbed,  would  not  adequately  demonstrate 
monopolization  by  an  enterprise  with  monopoly  pwwer. 

Of  the  three  cases,  the  1918  case  most  strongly  supports 
I'nited.  It  involved  a  civil  action  by  the  United  States 
charging  violations  of  §§  1  and  2  of  the  Sherman  Act. 
The  Government  contended  that  United's  machinery 
leases  and  license  agreements  had  been  used  to  consum- 
mate both  violations.  A  three-judge  court  dismissed  the 
bill  and  this  Court  affirmed  by  a  vote  of  4  to  3.  There  is 
no  question  but  that  the  leases  as  they  were  then  consti- 
tuted were  held  unassailable  under  §  1 ;  the  reasons  for 
this  ruling  are  not  clear.  As  for  the  §  2  charge,  we  can- 
not read  the  opinion  as  specifying  what  course  of  con- 
duct would  amount  to  monopolization  under  §  2  if  en- 
gaged in  by  a  concern  with  monopoly  power.  At  most 
the  holding  was  that  the  leases  themselves  did  not  prove 
a  §  2  charge — did  not  themselves  prove  monopoly  power 
as  well  as  monopolization.  But  the  issue  in  the  case 
before  us  now  is  not  whether  United's  leasing  system 
proves  monopoly  power  but  whether,  once  monopoly 
power  is  shown,  leasing  the  way  United  leased  sufficiently 
shows  an  intent  to  exercise  that  power.  There  is  little, 
if  anything,  in  the  1918  opinion  which  is  illuminating  on 
this  issue.  Indeed,  it  may  fairly  be  read  as  holding  that 
United  did  not  have  monopoly  power  over  the  market  at 
all.  for  in  rejecting  the  claim  that  United's  practice  of 
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leasing  was  illegal  when  used  by  a  corporation  dominant 
in  the  market,  the  Court  said: 

"This,  however,  is  assertion  and  relies  for  its  founda- 
tion upon  the  assumption  of  an  illegal  dominance 
by  the  United  Company  that  has  been  found  not  to 
exist.  This  element,  therefore,  must  be  put  to  one 
side  and  the  leases  regarded  in  and  of  themselves 
and  by  the  incentives  that  induced  their  execu- 
tion   "    247  U.  S.,  at  60. 

Any  comfort  United  might  have  received  from  the 
1918  case  with  respect  to  the  legality  of  its  leasing  system 
when  employed  by  one  with  monopoly  power  should 
have  been  short-lived.  In  the  third  case,  which  was 
brought  under  §  3  of  the  Clayton  Act,  and  in  which  all 
the  remaining  Justices  making  up  the  majority  in  the 
1918  case  except  Mr.  Justice  McKenna  voted  with  the 
Court,  the  opinion  for  the  Court  described  the  1918 
decision  as  follows: 

"That  the  leases  were  attacked  under  the  former  bill 

as  violative  of  the  Sherman  Act  is  true,  but  they 

were   sustained   as   valid   and   binding   agreements 

within  the  rights  of  holders  of  patents."     258  U.  S., 

at  460. 

This  view  was  supported  by  other  references  to  the  1918 

opinion  which  described  the  question  at  issue  there  as 

being  whether  Uniteds  leases  went  beyond  the  exercise 

of  a  lawful  monopoly. 

One  might  possibly  disagree  with  this  reading  of  the 
1918  opinion,  but  it  was  an  authoritative  gloss.  After 
1922  and  after  the  expiration  of  the  patents  on  its  major 
machines,  there  was  no  sound  basis  to  justify  reliance  by 
United  on  the  1918  case  as  a  definitive  pronounce- 
ment that  its  leasing  system  provided  legally  insufficient 
evidence  of  monopolization,  once  United's  power  over 
the  market  was  satisfactorily  shown.  The  prior  cases 
immunized  United's  monopoly  insofar  as  it  originated 
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in  a  nierger  of  allegedly  competing  companies  and  per- 
haps are  of  some  help  to  United  in  other  respects.  But 
they  do  not  establish  either  that  prior  to  1946  there  was 
a  well-defined  interpretation  of  the  Sherman  Act  which 
was  abruptly  overruled  in  Alcoa-American  Tobacco  or 
that  United's  leasing  system  could  not  be  considered  an 
instrument  for  the  exercise  and  maintenance  of  monopoly 
power. 

In  these  circumstances,  there  is  no  room  for  argument 
that  Hanover's  damages  should  reach  back  only  to  the 
date  of  the  American  Tobacco  decision.  Having  rejected 
the  contention  that  Alcoa-American  Tobacco  changed 
the  law  of  monopolization  in  a  way  which  should  be 
given  only  prospective  effect,  it  follows  that  Hanover 
is  entitled  to  damages  for  the  entire  period  permitted  by 
the  applicable  statute  of  limitations." 

IV. 

Two  questions  are  raised  here  about  the  manner  in 
which  damages  were  computed  by  the  courts  below. 
Hanover  argues  that  the  Court  of  Appeals  erred  in  re- 
quiring the  District  Court,  on  remand,  to  take  account 
of  the  additional  taxes  Hanover  would  have  paid,  had 
it  purchased  machines  instead  of  renting  them  during 
the  years  in  question.    The  Court  of  Appeals  evidently 


"  United  has  also  advanced  the  argument  that  because  the  earliest 
impact  on  Hanover  of  United's  lease  only  policy  occurred  in  1912, 
Hanover's  cause  of  action  arose  during  that  year  and  is  now  barred 
by  the  apphcable  Pennsylvania  statute  of  limitations.  The  Court 
of  Appeals  correctly  rejected  United's  argument  in  its  supplemental 
opinion.  We  are  not  dealing  with  a  violation  which,  if  it  oceure 
at  all,  must  occur  within  some  specific  and  limited  time  span.  Cf. 
Emich  Motort  Corp.  v.  General  Motors  Corp.,  229  F.  2d  714 
(C.  A.  7th  Cir.  1956),  upon  which  United  relies.  Rather,  we  are 
dealing  with  conduct  which  constituted  a  continuing  violation  of 
the  Sherman  Act  and  which  inflicted  continuing  and  accumulating 
harm  on  Hanover.  Although  Hanover  could  have  sued  in  1912  for 
the  injury  then  being  inflicted,  it  was  equally  entitled  to  sue  in  1955. 
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felt  that  since  only  after-tax  profits  can  be  reinvested  or 
distributed  to  shareholders,  Hanover  was  damaged  only 
to  the  extent  of  the  after-tax  profits  that  it  failed  to 
receive.  The  view  of  the  Court  of  Appeals  is  sound  in 
theory,  but  it  overlooks  the  fact  that  in  practice  the 
Internal  Revenue  Service  has  taxed  recoveries  for  tor- 
tious deprivation  of  profits  at  the  time  the  recoveries  are 
made,  not  by  reopening  the  earher  years.  See  Commis- 
sioner V.  Glenshaw  Glass  Co.,  348  U.  S.  426  (1955).  As 
Hanover  points  out,  since  it  will  be  taxed  when  it  recovers 
damages  from  United  for  both  the  actual  and  the  trebled 
damages,  to  diminish  the  actual  damages  by  the  amount 
of  the  taxes  that  it  would  have  paid  had  it  received 
greater  profits  in  the  years  it  was  damaged  would  be  to 
apply  a  double  deduction  for  taxation,  leaving  Hanover 
with  less  income  than  it  would  have  had  if  United  iiad 
not  injured  it.  It  is  true  that  accounting  for  taxes  in 
the  year  when  damages  are  received  rather  than  the  year 
when  profits  were  lost  can  change  the  amount  of  taxes 
the  Revenue  Service  collects;  as  United  shows,  actual 
rates  of  taxation  were  much  higher  in  some  of  the  years 
when  Hanover  was  injured  than  they  are  today.  But 
because  the  statute  of  limitations  frequently  will  bar  the 
Commissioner  from  recomputing  for  earlier  years,  and 
because  of  the  policy  underlying  the  statute  of  limita- 
tions— the  fact  that  such  recomputations  are  immensely 
difficult  or  impossible  when  a  long  period  has  intervened — 
the  rough  result  of  not  taking  account  of  taxes  for  the 
year  of  injury  but  then  taxing  recovery  when  received 
seems  the  most  satisfactory  outcome.  The  District  Court 
therefore  did  not  err  on  this  question,  and  the  Court  of 
Appeals  should  not  have  required  a  recomputation. 

United  contends  that  if  Hanover  had  bought  machines 
instead  of  leasing  them,  it  would  have  had  to  invest  its 
own  capital  in  the  machines.  I'^nited  argues  that  the 
District  Court  erred  in  computing  damages  because  it 
did  not  properly  take  account  of  the  cost  of  capital  to 


953 


rm  OCTOBER  TERM,  1967. 

ApiK-ndix  to  tjpiniou  of  tlic  Court.  392  U.S. 

Hanover.  The  District  Court  found  that  in  the  years 
in  (luestion  Hanover  was  able  to  borrow  money  for  be- 
tween 29'  and  2.5^^  per  annum,  and  that. had  Hanover 
bought  machines  it  would  have  obtained  the  necessary 
capital  by  borrowing  at  about  this  rate.  It  therefore 
deducted  an  interest  comjxjnent  of  2.5%  from  the  profits 
it  thought  Hanover  would  have  earned  by  purchasing 
machines.  Our  review  of  the  record  convinces  us  that 
the  courts  below  did  not  err  in  these  determinations;  on 
the  basis  of  the  determinations  of  fact,  Hanover's  dam- 
ages were  properly  computed."* 

The  judgment  of  the  Court  of  Appeals  is  affirmed  in 
part  and  reversed  in  part,  and  the  cases  are  remanded 
fur  further  {proceedings  consistent  with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  Marshall  took  no  part  in  the  considera- 
tion or  decision  of  these  cases. 

APPENDIX  TO  OPINION  OF  THE  COURT. 

Excerjits  From  Judge  Wyzanski's  Opinion  in  United 

States  v.  I'liited  Shoe  Machinery  Corp.,  110  F. 

Supp.  295,  323-325  (D.  Mass.  1953). 

Effects  of  the  Leasing  System. 

The  effect  of  United's  leasmg  system  as  it  works  in 
practice  may  be  e.\amined  from  the  viewpoints  of  United, 
of  the  shoe  manufacturers,  and  of  competitors  potential 
or  actual. 


"'  rnited  also  sajs  that  because  Hanovert;  managers  would  have 
coinpiiipd  their  capital  costs  differently,  tlie\'  would  not  in  fact  have 
decided  to  stop  lerising  inacliines  and  to  begin  purcha:^ing  them.  The 
Di.-tnct  Court  found,  however,  that  Hanover,  had  it  been  given 
the  oi)i)ortunity,  would  have  l>ought  rather  than  leased  the  machmes 
offered  by  United.  Tins  findmg,  affirmed  by  the  Court  of  Appeals, 
is  supported  by  the  evidence,  and  we  do  not  disturb  it. 
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For  United  these  are  the  advantages,  (a)  United  has 
enjoyed  a  greater  stability  of  annual  revenues  than  is 
customary  among  manufacturers  of  other  capital  goods. 
But  this  is  not  due  exclusively  to  the  practice  of  leasing 
as  distinguished  from  selling.  It  is  attributable  to  the 
effects  of  leasing  when,  as  is  the  case  with  United,  the 
lessor  already  has  a  predominant  share  of  the  market, 
(b)  United  has  been  able  to  conduct  research  activities 
more  favorably  than  if  it  sold  its  machines  outright.  The 
leasing  system,  especially  the  service  aspect  of  that  sys- 
tem, has  given  United  constant  access  to  shoe  manufac- 
turers and  their  problems.  This  has  promoted  United's 
knowledge  of  their  problems  and  has  stimulated  United's 
shoe  machiiiery  development.  This  research  knowledge 
would  not  be  diminished  substantially  if  United's  service 
activities  covered  fewer  factories.  But  if  all  access  to 
shoe  factories  were  denied  the  diminution  would  be  of 
great  consequence  to  research,  (c)  The  steadiness  of 
revenues,  attributable,  as  stated  above,  not  to  the  leases 
alone,  but  to  leases  in  a  market  dominated  by  the  lessor, 
has  tended  to  promote  fairly  steady  appropriations  to 
research.  But  these  appropriations  declined  in  the  1929 
depression.  Re.'^carch  expenditures  might  or  might  not 
be  increased  if  competition  were  increased.  The  experi- 
ence of  United  when  faced  with  Compo's  cement  process 
suggests  that  declining  revenues,  no  less  than  steady  reve- 
nues, may  promote  research  expenditures,  (d)  United 
has  kept  its  leased  machines  in  the  best  possible  con- 
dition, (e)  Under  the  leasing  system  United  has  enjoyed 
a  wide  distribution  of  machhiery  in  a  relatively  narrow 
market.  But  this  is  merely  another  way  of  saying  that 
United's  market  position,  market  power,  lease  provisions, 
and  lease  practices  give  it  an  advantage  over  competitors. 

I'pon  shoe  manufacturers,  United's  leasing  system  has 
had  these  effects.  It  has  been  easy  for  a  person  with 
modest  capital  and  of  something  less  than  superior  effi- 
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ciency  to  become  a  shoe  manufacturer.  He  can  get 
machines  without  buying  them;  his  machines  are  serv- 
iced without  separate  charges;  he  can  conveniently 
exchange  an  older  United  model  for  a  new  United  model; 
he  can  change  from  one  process  to  another ;  and  his  costs 
of  machinery  per  pair  of  shoes  produced  closely  approxi- 
mate the  machinery  costs  of  every  other  manufacturer 
using  the  same  machinery  to  produce  shoes  by  the  same 
process.  Largely  as  a  consequence  of  these  factors,  there 
were  in  1950,  1,300  factories  each  having  a  daily  pro- 
duction capacity  of  3,000  pairs  a  day  or  less;  100  factories 
each  having  a  capacity  of  3,000  to  8,000  pairs;  and  40 
larger  manufacturers.  Many  of  these  larger  manufac- 
turers, who  collectively  account  for  40%  of  the  shoe 
production  of  the  United  States,  started  in  a  small  way 
and  flourished  under  United's  leasing  system.  More- 
over the  testimony  in  this  case  indicates  virtually  no 
shoe  manufacturers  who  are  dissatisfied  with  the  present 
system.  It  cannot  be  said  whether  this  absence  of  ex- 
pressed dissatisfaction  is  due  to  lack  of  actual  dissatis- 
faction, to  practical  men's  preference  for  what  they 
regard  as  a  fair  system,  even  if  it  should  be  monopolistic, 
or  to  fear,  inertia,  or  reluctance  to  testify. 

However,  while  United's  system  has  made  it  easier 
to  enter  the  shoe  manufacturing  industry  than  to  enter 
many,  pyerhaps  most,  other  manufacturing  industries,  it 
has  not  necessarily  promoted  in  the  shoe  manufacturing 
field  the  goals  of  a  competitive  economy  and  an  open 
society.  Without  attempting  to  make  findings  that  are 
more  precise  than  the  evidence  warrants,  this  much  can 
be  definitely  stated.  If  United  shoe  machinery  were 
available  upon  a  sale  basis,  then — 

(a)  Some  shoe  manufacturers  would  be  able  to  secure 
credit  whether  by  conditional  sales,  chattel  mortgages, 
or  other  devices. 
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(b)  Under  such  a  system,  there  is  no  reason  to  suppose 
that  a  purchaser's  first  installment  on  a  machine  would 
significantly  exceed  the  deposit  now  often  required  of 
a  new  shoe  manufacturer  by  United. 

(c)  A  few  shoe  manufacturers  would  be  able  to  borrow 
at  rates  of  interest  comparable  to  the  interest  rates  at 
which  United  borrows,  or  raises  capital. 

(d)  Some  shoe  manufacturers  would  be  able  to  pro- 
vide for  themselves  service  at  a  cost  less  than  the  average 
cost  to  United  of  supplying  service  to  all  lessees  of  its 
machines. 

(e)  Those  manufacturers  who  bought  United  machines 
would  not  be  subject,  as  are  those  manufacturers  who 
lease  United  machines,  to  the  unilateral  decision  of 
United  whether  or  not  to  continue  or  modify  those  in- 
formal policies  which  are  not  written  in  the  leases  and 
to  which  United  is  not  expressly  committed  for  any 
specific  future  period.  While  there  is  no  evidence  that 
United  plans  any  change  in  its  informal  policies,  and 
while  Unittd  has  not  heretofore  proceeded  to  alter  its 
informal  policies  on  the  basis  of  its  approval  or  disap- 
proval of  individual  manufacturers,  United  has  not 
expressly  committed  itself  to  continue,  for  example,  its 
1935  plan  for  return  of  machines,  its  right  of  deduction 
fund,  its  waiver  for  4  months  of  unit  charges,  or  its 
present  high  standard  of  service.  United's  reserved 
power  with  respect  to  these  matters  gives  it  some  greater 
degree  of  psychological,  and  some  greater  degree  of 
economic  control,  than  a  seller  of  machinery  would  have. 

(f)  Some  manufacturers  who  had  bought  machinery 
would  find  that  financial  and  psychological  considerations 
made  them  more  willing  than  lessees  would  be.  to  dis- 
pose of  already  acquired  United  machines  and  to  take 
on  competitors'  machines  in  their  place. 

In  looking  at  United's  leasing  system  from  the  view- 
ptoint  of  p)otential  and  actual  competition,  it  must  be 
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confessed  at  the  outset,  that  any  system  of  selling  or 
leasing  one  company's  machines  will,  of  course,  impede 
to  some  extent  the  distribution  of  another  company's 
juachines.  If  a  shoe  manufacturer  has  already  acquired 
one  comi)any's  machinery  either  by  outright  purchase, 
by  conditional  purchase,  or  on  lease  on  any  terms  what- 
soever, the  existence  of  that  machine  in  the  factory  is  a 
possible  imp)ediment  to  the  marketing  of  a  competitive 
machine. 

Yet  as  already  noted,  a  shoe  manufacturer  may  psy- 
chologically or  economically  be  more  impeded  by  a  leasing 
than  by  a  selling  system.  And  this  general  observation 
is  buttressed  by  a  study  of  features  in  the  United  leasing 
system  which  have  a  special  deterrent  effect.  Though 
these  features  are  stated  separately,  and  some  of  them 
alone  are  important  impediments,  they  must  be  appraised 
collectively  to  appreciate  the  full  deterrent  effect. 

(a)  The  10  year  term  is  a  long  commitment. 

(b)  A  shoe  manufacturer  who  already  has  a  United 
leased  machine  which  can  perform  all  the  available  work 
of  a  particular  type  may  be  reluctant  to  experiment  with 
a  competitive  machine  to  the  extent  he  would  wish.  He 
may  hesitate  to  ask  for  permission  to  avoid  the  full  capac- 
ity clause.  If  permission  is  given  for  an  experimental 
l^eriod  he  may  find  the  experimental  period  too  short. 
Thus  a  competitor  may  not  get  a  chance  to  have  his 
machine  adequately  tried  out  by  a  shoe  manufacturer. 
If  a  shoe  manufacturer  prefers  a  competitive  machine 
to  a  United  machine  on  hand,  he  may  not  know  the 
exact  rate  at  which  future  payments  may  be  commuted. 
If  he  knows,  he  may  find  that  a  fresh  outlay  to  make 
those  commuted  payments  (which  admittedly  are  not 
solely  for  revenue  but  also  ai  t  for  protection  against 
competition,  and  which  admittedly  discriminate  in  favor 
of  a  lessee  who  takes  a  new  United  machine  and  not  a 
comj>etitor'8  machine)   plus  the  rentals  he  has  already 
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paid  cost  him  more  than  if  he  had  bought  a  similar 
machine  in  the  first  place  and  were  now  to  disp>ose  of  it 
in  trade  or  in  a  second-hand  market.  Thus  for  a  maker 
of  competitive  machines  he  may  be  a  less  likely  customer 
than  if  United  had  initially  allowed  him  to  buy  the 
machine. 

(c)  United's  lease  system  makes  impossible  a  second- 
hand market  in  its  own  machines.  This  has  two  effects. 
It  prevents  United  from  suffering  that  kind  of  competi- 
tion which  a  second-hand  market  offers.  Also  it  pre- 
vents competitors  from  acquiring  United  machines  with 
a  view  to  copying  such  parts  of  the  machines  as  are  not 
patented,  and  with  a  view  to  experimenting  with  im- 
provements without  disclosing  them  to  United. 

(d)  United's  practice  of  rendering  repair  service  only 
on  its  own  machines  and  without  separate  charge  has 
brought  about  a  situation  in  which  there  are  almost  no 
large  scale  independent  repair  companies.  Hence  when 
a  typical  small  shoe  manufacturer  is  considering  whether 
to  acquire  a  complicated  shoe  machine,  he  must  look 
to  the  manufacturer  of  that  machine  for  repair  service. 
And  a  conij^etitor  of  United  could  not  readily  market 
such  a  complicated  machine  unless  in  addition  to  offer- 
ing the  machine  he  was  prepared  to  supply  service.  As 
the  experience  of  foreign  manufacturers  indicates,  this 
has  proved  to  be  a  serious  stumbling  block  to  those  who 
have  sought  to  compete  with  United. 

(e)  If  a  shoe  manufacturer  is  deciding  whether  to 
introduce  competitive  machines,  (either  for  new  opera- 
tions or  as  replacements  for  United  machines  on  which 
the  lease  has  not  expired),  he  faces  the  effect  of  those 
decisions  upon  his  credit  under  the  Right  of  Deduction 
Fund.  If  he  already  has  virtually  all  United  machines, 
and  if  he  replaces  few  of  them  by  competitive  machines, 
the  Fund  will  take  care  of  substantially  all  his  so-called 
deferred  charges,  and  may  cover  some  of  his  minimum 
payments.     This  is  because  credit  to  the  Fund  earned 
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by  a  particular  machine  enures  to  the  benefit  of  all  leased 
machines  in  the  factory,  and  the  maximum  advantage 
to  the  shoe  manufacturer  is  to  have  a  large  number  of 
United  machines  to  which  the  credit  can  be  applied.  This 
advantage  to  the  shoe  manufacturer  of  acquiring  and 
keeping  a  full  line  of  United  machines  deters,  though 
probably  only  mildly,  the  opportunities  of  a  competing 
shoe  manufacturer. 

Mr.  Justice  Stewart,  dissenting. 
Hanover  sued  United  under  the  Clayton  Act  for  dam- 
ages allegedly  flowing  from  United's  practice  of  offering 
its  machines  for  lease  but  not  for  sale.  Hanover  did  not 
attempt  to  prove  as  an  original  matter  that  this  practice 
violated  the  antitrust  laws.  Instead,  it  relied  exclusively 
upon  §  5  (a)  of  the  Clayton  Act,  38  Stat.  731.  as  amended, 
which  provides: 

"A  final  judgment  or  decree  heretofore  or  hereafter 
rendered  in  any  civil  or  criminal  proceeding  brought 
by  or  on  behalf  of  the  United  States  under  the 
antitrust  laws  to  the  effect  that  a  defendant  has 
violated  said  laws  shall  be  prima  facie  evidence 
against  such  defendant  in  any  action  or  proceeding 
brought  by  any  other  party  against  such  defendant 
under  said  laws  ...  as  to  all  matters  respecting 
which  said  judgment  or  decree  would  be  an  estoppel 
as  between  the  parties  thereto  .  .  .  ."  15  U.  S.  C. 
§16  (a). 

Hanover  recovered  an  award  of  treble  damages  solely 
upon  the  theory  that  the  1953  judgment  and  decree  in 
United  States  v.  United  Shoe  Machinery  Corp.,  110  F. 
Supp.  295,  aff'd  per  curiam,  347  U.  S.  521,  had  established 
the  unlawfulness  of  United's  practice  of  making  its 
machines  available  by  lease  only.  So  it  follows,  as  the 
Court  says,  "[i]f  the  1953  judgment  is  not  prima  facie 
evidence  of  the  illegality  of  the  practice  from  which 
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Hanover's  asserted  injury  arose,  then  Hanover,  having 
offered  no  other  convincing  evidence  of  illegahty,  should 
not  have  recovered  at  all."     Ante,  at  484. 

I  think  that  the  1953  judgment  did  not  have  the  broad 
effect  the  Court  attributes  to  it  today.  On  the  contrary, 
that  judgment,  it  seems  evident  to  me,  held  unlawful 
only  particular  kinds  of  leases  with  particular  provisions, 
not  United's  general  practice  of  leasing  only.* 

The  only  precedent  cited  by  the  Court  for  its  expansive 
apphcation  of  §  5  (a)  is  Emich  Motors  Corp.  v.  General 
Motors  Corp.,  340  U.  S.  558.  That  case  dealt  with  the 
estoppel  effect  of  a  general  jury  verdict  in  a  criminal  case. 
We  deal  here  with  a  civil  case  which  was  tried  to  a  federal 
judge,  who  rendered  a  thoroughly  considered  opinion 
and  carefully  precise  decree. 

One  section  of  the  decree,  §  2,  broadly  set  out  what 
the  court  found  United's  antitrust  violations  to  be: 

"Defendant  violated  §  2  of  the  Sherman  Act,  15 
U.  S.  C.  A.  §  2,  by  monopolizing  the  shoe  machinery 
trade  and  commerce  among  the  several  States.  De- 
fendant violated  the  same  section  of  the  law  by 
monopolizing  that  part  of  the  interstate  trade  and 
commerce  in  tacks,  nails,  eyelets,  grommets,  and 
hooks,  which  is  concerned  with  supplying  the  de- 
mand for  those  products  by  shoe  factories  within  the 
United  States.  .  .  ."     110  F.  Supp.,  at  352. 

Another  section  of  the  decree,  §  4,  clearly  specified  the 
unlawful  means  by  which  these  antitrust  violations  had 
been  accomplished,  and  United's  general  leasing  practice 
was  not  one  of  those  means: 

"All  leases  made  by  defendant  which  include  either 
a  ten-year  term,  or  a  full  capacity  clause,  or  deferred 


>  I  am  not  alone  in  this  view.  See  Cok  v.  Hughes  Tool  Co.,  215 
F.  2d  924,  932-933;  Laitram  Corp.  v.  King  Crab.  Inc.,  244  F.  Supp. 
9,  18.    See  also  n.  2,  infra. 


961 


512  OCTOBER  TERM,  1967. 

Stewart,  J.,  dis.-H'nting.  392  U.S. 

payment  charges,  and  all  leases  under  which  during 
the  life  of  the  leases  defendant  has  rendered  repair 
and  other  service  without  making  them  subject  to 
separate,  segregated  charges,  are  declared  to  have 
been   means  whereby   defendant   monopolized   the 
shoe  machinery  market."    Ibid. 
In  addition  to  these  two  sections  setting  forth  the  vio- 
lations found,  the  decree  contained  some  20  remedial 
sections.    Section  3  enjoined  the  violations  found  in  §  2. 
Section  6  prohibited  the  particular  types  of  leases  found 
to  be  unlawful  in  §  4.     Another  section  of  the  decree,  §  5, 
went  further  and  provided  that  in  the  future  United's 
machines  must  be  offered  for  sale  as  well  as  for  lease. 
But  it  is  a  commonplace  that  "relief,  to  be  effective, 
must  go  beyond  the  narrow  limits  of  the  proven  viola- 
tion," United  States  v.  Gypsum  Co.,  340  U.  S.  76,  90. 
United  States  v.  Loew's  Inc.,  371  U.  S.  38,  53;  Ujiited 
States  V.  Bausch  &  Lomh  Co.,  321  U.  S.  707,  724. 

I  can  find  nothing  in  Judge  Wyzanski's  written  opinion 
in  the  1953  case  to  suggest  that  he  found  United's  lease- 
only  practice,  as  such,  to  be  a  violation  of  the  antitrust 
laws  or  illegal  in  any  way.'  To  the  contrary,  that  opin- 
ion repeatedly  emphasized  the  anticompetitive  effects 
of  the  particular  types  of  leases  held  illegal,  and  carefully 
explained  that  the  purpose  of  requiring  that  customers 

'Neitlier,  apparently,  could  Judge  Wyzanski.  After  the  tnal 
court  in  this  action  filed  its  opinion  holding  that  the  1953  decree 
had  condemned  United's  lease-only  practice.  United  applied  to  Judge 
Wyzanski  for  a  construction  of  his  decree.  While  denying  the  appli- 
cation u^KMi  grounds  of  comity,  Judge  Wyzanski  indicated  a  willing- 
ness to  construe  his  decree  if  officially  requested  by  the  trial  judge  in 
the  present  case,  Judge  Sheridan.  During  the  course  of  the  hearing 
before  Judge  Wyzanski,  he  made  his  own  views  clear  to  government 
counsel : 

"Now  that  you  are  here,  are  you  not  aware  from  being  here  on 
previous  occasions  that  the  government  never  contended,  and  I  never 
ruled,  as  Judge  Sheridan  supposes  the  matter  was  decided?" 
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in  the  future  be  given  an  option  to  purchase  was  to  create 
an  eventual  second-hand  market  in  United's  machines 
and  to  make  the  machines  available  to  United's  com- 
petitors, so  that  they  might  study  and  copy  them.  110 
F.  Supp.,  at  349-350.  The  opinion  specifically  stated  that 
the  reason  for  ordering  United  to  offer  its  machines  for 
sale  was  not  to  widen  the  choices  available  to  customers.^ 

The  Court  today  adds  as  an  Appendix  to  its  opinion — 
like  a  deus  ex  machine — Judge  Wyzanski's  findings  of 
fact.  But  it  is  irrelevant  with  respect  to  §  5  (a)  that 
the  1953  findings  describe  United's  lease-only  practice, 
when  neither  the  decree  nor  the  opinion  held  that  practice 
to  be  unlawful. 

The  real  key  to  why  the  Court  has  gone  astray  in 
this  case  is  to  be  found,  I  think,  in  the  concluding  sen- 
tence of  Part  I  of  the  Court's  opinion.  For  there  the 
Court  reveals  that  it  is  really  not  trying  to  determine 
what  Judge  Wyzanski  decided  in  1953,  but  is  determin- 
ing instead  how  this  Court  would  decide  the  issues  if 
the  1953  case  were  before  it  as  an  original  matter  today.* 

In  my  view  the  1953  United  Shoe  decision  does  not 
establish  United's  liability  to  Hanover.  I  do  not  reach, 
therefore,  the  other  questions  dealt  with  in  the  Court's 
opinion. 

I  would  reverse  the  judgment  of  the  Court  of  Appeals. 


'  110  F.  Supp.,  at  349-350.  The  language  quoted  by  the  Court, 
ante,  at  48fi,  n.  .3,  is  not  a  statement  of  wliy  the  District  Court  in 
1953  ordered  United  to  offer  its  machines  for  sale,  but  rather  part 
of  the  court's  answer  to  United's  argument  that  it  would  he  unfair 
to  make  United  sell  while  its  competitors  continued  only  to  lea.«e. 
110  F.  Supp.,  at  350. 

■*  'When  the  applicable  standard  for  determining  monopolization 
under  §  2  is  applied  to  these  facts,  it  must  be  concluded  that  the 
District  Court  and  the  Court  of  Appeals  did  not  err  in  holding  that 
United's  practice  of  leasing  and  refusing  to  sell  its  major  machines 
was  determined  to  be  illegal  monopolization  in  the  Government's 
case."     (Emphasis  added.) 
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In  today's  complex  commercial  society,  businesses  can  make  millions 
of  illegal  dollars  without  harming  any  individual  sufficiently  to  make  a 
traditional  lawsuit  worthwhile.^  In  response  to  the  need  to  redress  mass 
grievances  against  a  corporate  wrongdoer  and  to  avoid  burdens  on  the 
courts  from  a  multiplicity  of  actions  against  a  single  defendant,^  rules 

*  Third-year  student,  School  of  Law,  University  of  Oregon. 


1  See,  e.g.,  Eisen  v.  Carlisle  &  Jacquelin,  479  F.2d  1005,  1009,  1010  (2d  Cir.), 
cert,  granted,  94  S.  Ct.  235  (1973)  (the  court  noted  that  the  class  action  recovery 
might  amount  to  up  to  $120  million  while  the  average  individual  recovery  would 
be  only  $3.90). 

2  The  Advisory  Committee  on  the  amendments  to  the  Federal  Rules  of  Civil 
Procedure  stated  that  one  of  the  purposes  for  the  1966  amendments  to  Rule  23 
was  to  "achieve  economies  of  time,  effort,  and  expense,  and  promote  uniformity  of 
decision  to  persons  similarly  situated  .  .  .  ."  Advisory  Comm.  Note,  Rule  23,  39 
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and  statutes  allowing  class  actions  have  been  promulgated.^  By  treajting 
the  mass  of  plaintiffs  in  a  class  action  as  essentially  indistinguishable, 
the  courts  can  utilize  their  techniques  for  individual  conflict  resolution 
to  provide  a  mass  remedy. ■* 

In  the  federal  courts  one  of  the  most  troublesome  prerequisites  to  the 
maintenance  of  a  class  action  prescribed  by  Rule  23(b)(3)   of  the 

F.R.D.  98,  102-03  (1966).  One  of  the  major  changes  of  the  new  rules  was  to  make 
judgments  in  class  actions  binding  on  all  members  of  the  class,  unlike  the  old 
"spurious"  class  action  which  required  that  class  members  affirmatively  join  the 
class.  Id.  at  99. 

3  Class  actions  in  the  federal  courts  are  governed  by  Federal  Rules  of  Civil 
Procedure  Rule  23  (Rule  23).  Rule  23(a)  lists  four  prerequisites  to  all  class 
actions  in  federal  courts:  "(1)  the  class  [must  be]  so  numerous  that  joinder  of  all 
members  is  impracticable,  (2)  there  are  questions  of  law  or  fact  common  to  the 
class,  (3)  the  claims  or  defenses  of  the  representative  parties  are  typical  of  the 
claims  or  defenses  of  the  class,  and  (4)  the  representative  parties  will  fairly  and 
adequately  protect  the  interests  of  the  class." 

In  addition  to  the  above,  Rule  23(b)  requires  one  of  the  following: 

"(1)  the  prosecution  of  separate  actions  by  or  against  individual  members  of 
the  class  would  create  a  risk  of 

"(A)  inconsistent  or  varying  adjudications  with  respect  to  individual  members 
of  the  class  which  would  establish  incompatible  standards  of  conduct  for  the  party 
opposing  the  class,  or 

"(B)  adjudications  with  respect  to  individual  members  of  the  class  which 
would  as  a  practical  matter  be  dispositive  of  the  interests  of  the  other  members  not 
parties  to  the  adjudications  or  substantially  impair  or  impede  their  ability  to  pro- 
tect their  interests ;  or 

"(2)  the  party  opposing  the  class  has  acted  or  refused  to  act  on  grounds 
generally  applicable  to  the  class,  thereby  making  appropriate  final  injunctive 
relief  or  corresponding  declaratory  relief  with  respect  to  the  class  as  a  whole  ;  or 

"(3)  the  court  finds  that  the  questions  of  law  or  fact  common  to  the  members 
of  the  class  predominate  over  any  questions  affecting  only  individual  members, 
and  that  a  class  action  is  superior  to  other  available  methods  for  the  fair  and 
efficient  adjudication  of  the  controversy.  The  matters  pertinent  to  the  findings 
include:  (A)  the  interest  of  members  of  the  class  in  individually  controlling  the 
prosecution  or  defense  of  separate  actions;  (B)  the  extent  and  nature  of  any 
litigation  concerning  the  controversy  already  commenced  by  or  against  members 
of  the  class;  (C)  the  desirability  or  undesirability  of  concentrating  the  litigation 
of  the  claims  in  the  particular  forum;  (D)  the  difficulties  likely  to  be  encountered 
in  the  management  of  a  class  action." 

Rule  23(c)(2)  specifies  the  notice  requirements  for  a  (b)(3)  class  action: 
"the  court  shall  direct  to  the  members  of  the  class  the  best  notice  practicable 
under  the  circumstances,  including  individual  notice  to  all  members  who  can  be 
identified  through  reasonable  effort.  The  notice  shall  advise  each  member  that 

(A)  the  court  will  exclude  him  from  the  class  if  he  so  requests  by  a  specified  date ; 

(B)  the  judgment,  whether  favorable  or  not,  will  include  all  members  who  do  not 
request  e.xclusion;  and  (C)  any  member  who  does  not  request  exclusion  may,  if 
he  desires,  enter  an  appropriate  appearance  through  his  counsel." 

States  also  have  recognized  the  importance  of  class  actions.  See,  e.g.,  ORS 
13.210-.410  (1973).  For  a  detailed  analysis  of  this  new  legislation  in  Oregon,  see 
Kirkpatrick  &  Williamson,  Class  Actions,  in  1973  Oregon  Legisl.\tion  39  (1973), 
available  through  Oregon  State  Bar,  Continuing  Legal  Education. 

*  See  generalh  Hazard,  The  Effect  of  the  Class  Action  Device  upon  the  Stib- 
stantivc  Lazv,  58  F.R.D.  307,  308  (1973).  See  text  of  Rule  23(b)  (3)  (D)  supra 
note  3. 
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Federal  Rules  of  Civil  Procedure  is  that  of  "manageability."'  The 
problems  of  providing  notice  and  distributing  damages  to  plaintiflFs  may 
prove  a  major  impediment  to  maintenance  of  an  otherwise  allowable 
class  action.^  One  of  the  most  imaginative  solutions  to  the  perplexing 
problem  of  managing  the  distribution  of  damages  is  the  fluid  recovery 
device.  Just  as  the  class  action  is  necessary  to  manage  the  large  number 
of  litigants,  fluid  recovery  is  necessary  to  manage  the  distribution  of 
damages. 

A  fluid  recovery  involves  a  three-step  process :  calculation  of  gross 
rather  than  individual  damages,  individual  recovery  from  a  damage 
fund  upon  authentication  of  claims  by  class  members,  and  distribution 
of  the  remainder  of  the  fund  to  the  class  as  a  whole  or  to  an  entity  that 
will  benefit  the  class  as  a  whole."^  Although  the  fluid  recovery  device 
has  been  analogized  to  the  cy  pres  doctrine  for  preserving  charitable 
trusts'*  and  to  recovery  in  the  typical  shareholder  derivative  suit,®  most 
precedents  are  found  in  cases  dealing  with  illegal  charges  by  regulated 
industries,  in  which  damages  have  been  distributed  to  consumers  either 
through  lowered  rates^"  or  through  improvement  of  the  industry's 
equipment. ^^ 

This  comment  evaluates  the  fluid  recovery  device  with  particular 
emphasis  on  due  process  issues.  It  discusses  the  case  law  development 
of  fluid  recovery,  due  process  issues  relating  to  notice  and  protection  of 


5  For  general  discussions  of  the  manageability  problem  see  7.\  C.  Wright  & 
A.  Miller,  Feder.^l  Pr.\ctice  and  Procedures  §§  1751-1803  (1972)  ;  Comment, 
Matiageability  of  Notice  and  Damage  Calculation  in  Consumer  Class  Actions,  70 
Mich.  L.  Rev.  338,  340  (1971)  ;  Comment,  The  Federal  Class  Action  in  Environ- 
mental Litigation:  Problems  and  Possibilities,  51  N.C.L.  Rev.  1385,  1412  (1973). 

^See,  e.g..  City  of  Philadelphia  v.  American  Oil  Co.,  53  F.R.D.  45  (D.N.J. 
1971). 

7  Malina,  Fluid  Class  Recovery  as  a  Consumer  Remedy  in  Antitrust  Cases,  47 
N.Y.U.  L.  Rev.  477  (1972). 

8  Comment,  Damage  Distribution  in  Class  Actions:  The  Cy  Pres  Aiuard,  39 
U.  Chl  L.  Rev.  448  (1972). 

^  Derivative  shareholder  actions  are  in  effect  a  fluid  recovery  because  the  new 
shareholders  are  the  beneficiaries  of  the  suit.  See,  e.g.,  Perlman  v.  Feldman,  129 
F.  Supp.  162  (D.  Conn.  1952),  rev'd.  219  F.2d  173  (2d  Cir.  1955),  on  remand,  154 
F.  Supp.  436  (D.  Conn.  1957)  (ultimate  recovery  went  to  a  new  owner  who  had 
purchased  95%  of  the  shares  subsequent  to  the  injury  alleged  in  the  complaint). 

10  E.g.,  Alaska  Steamship  Co.  v.  Federal  Maritime  Comm'n,  344  F.2d  810  (9th 
Cir.  1965)  (steamship  rate  overcharge)  ;  Bebchick  v.  Public  Util.  Comm'n,  318 
F.2d  187  (D.C  Cir.),  cert,  denied,  37i  U.S.  913  (1963)  (transit  fare  overcharge)  ; 
Illinois  Bell  Telephone  v.  Siattery.  102  F.2d  58  (7th  Cir.  1939)  (telephone  rate 
overcharge)  ;  Darr  v.  Yellow  Cab  Co.,  67  Cal.  2d  695,  433  P.2d  732,  63  Cal.  Rptr. 
724  ( 1967)  (cab  fare  overcharge).  See  also  Comment,  Federal  Rule  23(b)(3)(D) : 
The  Manageability  Requirement  in  the  Treble  Danuige  Consumer  Class  Action, 
31  Md.  L.  Rev.  354  (1971)  ;  Comment,  Manageability  of  Notice  and  Damage 
Calculation  in  Consumer  Class  Actions,  70  Mich.  L.  Rev.  338  (1971). 

11  E.g.,  Market  St.  R.  Co.  v.  Railroad  Comm'n,  28  Cal.  2d  362,  171  P.2d  875 
(1946),  cert,  denied,  329  U.S.  793  (1947)  (transit  rate  overcharge). 
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rights  of  litigants,  and  policy  issues  raised  by  use  of  fluid  recovery  to 
provide  a  mass  remedy  in  the  courts. 

I 

Development  of  Fluid  Recovery 

The  first  reported  major  class  action  in  which  a  fluid  recovery  was 
used  was  West  Virginia  v.  Chas.  Pfizer,^^  in  which  major  drug  manu- 
facturers were  sued  for  price  fixing.  Plaintiffs  included :  government 
entities  such  as  states,  counties,  and  cities;  drug  wholesalers  and  retail- 
ers ;  and  drug  consumers.  Defendant  manufacturers  offered  to  settle  for 
$100  million  and  proposed  that  the  plaintiffs  wishing  to  remain  within 
the  court's  jurisdiction  propose  methods  to  distribute  these  funds.  The 
plan  which  was  adopted  allocated  $60  million  to  the  government  entities, 
^37  million  to  the  consumers,  and  $3  million  plus  all  interest  to  the 
wholesalers  and  retailers. ^^ 

The*  court  supervised  the  distribution  of  damages  to  the  various 
plaintiffs  according  to  Rule  23 (e).^*  The  government  entity  fund  was 
distributed  to  each  of  the  states  represented  in  proportion  to  the  number 
of  hospital  beds  in  that  state.^*  Individual  consumers  filed  claims  against 
the  consumer  fund,  and  the  excess  of  this  fund  was  distributed  to  the 
states  in  proportion  to  their  population  to  be  used  to  benefit  consumers. ^"^ 

Although  Pfizer  provided  strong  support  for  the  fluid  recovery  notion, 
the  impact  of  the  case  was  diminished  because  the  fluid  recovery  was 
adopted  as  a  result  of  a  settlement  rather  than  through  litigation.  How- 
ever, a  settlement  distribution  does  not  imply  lack  of  substantial  court 
involvement.  The  Pfizer  settlement  came  after  class  certification  (after 
the  court's  initial  decision  that  the  action  was  maintainable),  and  the 
court  continued  its  supervisory  role  under  Rule  23(e)  to  the  same 
extent  that  it  would  have  had  it  ordered  the  fluid  recovery  after  litiga- 
tion." 

12  314  F.  Supp.  710  (S.D.N.Y.  1970),  aff'd,  440  F.2d  1079  (2d  Cir.),  cert. 
J^mVrf,  404  U.S.  871  (1971). 

13 /d.  at  727,  729.  The  seUlement  was  actually  reduced  to  $85,615,030  because 
a  number  of  members  chose  to  opt  out  of  the  class  and  their  portions  of  the 
settlement  were  deleted.  Their  cases  liave  continued  in  the  courts.  See,  e.g.,  In  re 
Ox)rdinated  Pretrial  Proceeding  in  Antibiotic  Antitrust  Actions,  ZZi  F.  Supp. 
278  (S.D.N.Y.  1971). 

1*  Rule  23(e)  provides:  "A  class  action  shall  not  be  dismissed  or  compromised 
without  the  approval  of  the  court,  and  notice  of  the  proposed  dismissal  or  compro- 
mise shall  be  given  to  all  members  of  the  class  in  such  manner  as  the  court  directs." 

15  314  F.  Supp.  at  729. 

16 /<f.  at  725. 

IT  For  a  discussion  of  the  argument  that  settlement  cases  are  significant  prece- 
dents for  fluid  class  recoveries  whether  or  not  settled  see  Comment,  Manageability 
of  Notice  and  Damcge  Calculation  in  Consumer  Class  Actions,  70  Mich.  L.  Rev. 
338,364  (1971). 
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Risen  v.  Carlisle  &  Jacqueliv}^  was  the  first  major  case  to  embrace 
the  fluid  recovery  device  in  a  context  of  court  awarded  damages.^*  In 
Eisen,  odd-lot  investors  brought  an  antitrust  action  against  two  brok- 
erage firms,  alleging  monopolization  and  price  fixing  over  a  four  year 
period.  The  fluid  recovery  device  was  used  to  satisfy  the  requirement  of 
manageability  necessary  for  certification  under  Rule  23(b)(3).  The 
Eisen  case  has  generated  seven  written  opinions  over  a  seven  year 
period,  and  the  Supreme  Court  of  the  United  States  recently  granted 
certiorari.^ 

The  first  Eisen  opinion,  by  the  United  States  District  Court  for  the 
'  Southern  District  of  New  York,  held  that  the  proposed  class  action  was 
not  maintainable  because  the  plaintiff  Eisen  was  not  an  adequate  repre- 
sentative of  the  class,  class  issues  did  not  predominate  over  individual 
issues,  and  notice  and  manageability  posed  severe  problems.-^  Following 
a  ruling  that  the  decision  below  on  the  maintenance  of  a  class  action 
was  immediately  appealable,^  the  Court  of  Appeals  for  the  Second 
Circuit  reversed  thef  district  court.-^ 

The  Second  Circuit  stressed  that  Rule  23  must  be  construed  liberally. 
The  court  said  that  the  issue  of  adequate  representation  turned  on  the 
skill  of  the  plaintiflt's  lawj'ers,  and  in  the  absence  of  any  collusion  with 
the  defendants  or  interests  antagonistic  to  others  in  the  class,  the  repre- 
sentation requirement  would  be  fulfilled.  The  court  ruled  that  the  lia- 
bility issues  constituted  a  "common  nucleus  of  operative  fact"  and  that 
individual  damage  questions  alone  did  not  justify  dismissal  for  lack  of 
predominance  of  class  issues.-^  The  court  retained  jurisdiction  and 
remanded  to  the  district  court  to  explore  further  the  problems  of  notice 
and  manageability.  After  a  preliminary  hearing  on  the  fiscal  feasibility 

18  52  F.R.D.  253  (S.D.N.Y.  1971).  See  generally  Comment,  Managing  the 
Large  Class  Action:  Eisen  v.  Carlisle  &  Jacquelin,  87  Harv.  L.  Rev.  426  (1973). 
•  i**  A  fluid  recovery  was  used  in  Grossman  v.  Playboy  Clubs  Int'l,  No.  882939 
(Los  Angeles  Super.  Cl  July  28,  1969)  in  which  the  court  ruled  that  money  for 
overcharged  fees  be  returned  indiscriminately  to  members  without  regard  to  their 
individual  damages.  It  also  was  used  in  Kurman  v.  Purex  Corp.,  No.  995518 
(Los  Angeles  Super.  Ct.  May  6,  1971 )  in  which  the  court  ordered  the  defendant  to 
return  profits  made  by  falsely  advertising  that  a  product  had  been  reduced  in  price 
by  distributing  cents-off  coupons  to  the  general  public 

20  The  complete  history  of  Eisen  is  :  41  F.R.D.  147  (S.D.N.Y.),  appeal  allowed. 
370  F.2d  119  (2d  Cir.  1966),  cert,  denied,  386  U.S.  1035  (1967),  rev'd  and  re- 
manded, 391  F.2d  555  (2d  Cir.  1968),  preliminary  hearing  on  feasibility  of  datnuge 
distribution,  50  F.R.D.  471  (S.D.N.Y.  1970),  class  action  alloived,  52  F.R.D.  253 
(S.D.N.Y.  1971),  fluid  recovery  allowed,  54  F.R.D.  565  (S.D.N.Y.  1972),  rev'd, 
479  F.2d  1005  (2d  Cir.),  cert,  granted,  94  S.  Ct  235  (1973). 

2141  F.R.D.  147  (S.D.N.Y.  1966). 

22  370  F.2d  119  (2d  Cir.  1966),  cerf.  denied,  386  U.S.  1035  (1967).  See  generally 
Note,  Interlocutory  Appeal  from  Orders  Striking  Class  Allegations,  70  Colum. 
L.  Rev.  1292  (1970). 

23  391  F.2d  555  (2d  Cir.  1968). 

24  Id.  at  566. 


968 


230  OREGON  LAW  REVIEW  [Volume  53, 1974] 

of  distributing  a  large  damage  award,-'**  the  district  court  followed  the 
Second  Circuit's  admonition  to  interpret  Rule  23  liberally  and  held  that 
the  class  was  manageable  and  the  problems  of  notice  could  be  over- 
come.-" The  district  court  ruled  that  general  damages  could  be  calcu- 
lated and  be  distributed  to  substantially  the  same  class  of  persons  dam- 
aged by  use  of  a  fluid  recovery  which  contemplated  a  reduction  in  fees 
for  odd-lot  purchases  until  the  damage  fund  was  exhausted.-''  Minimum 
notice  requirements  were  to  be  satisfied  by  individual  notice  to  the 
major  purchasers  of  odd-lots  and  to  a  random  sampling  of  other  identi- 
fiable purchasers  plus  publication  in  a  variety  of  major  newspapers.-'^ 
The  cost  of  notice  was  to  be  split  among  the  litigants  according  to  the 
Hkelihood  of  success  of  the  suit.-®  At  a  preliminary  hearing  the  court  set 
the  probability  of  plaintiff's  success  at  90%  and  ordered  the  defendants 
to  pay  90%  of  the  cost  of  notice.^" 

With  the  district  court's  second  Elsen  opinion  the  concept  of  fluid 
recovery  as  a  solution  to  the  problem  of  manageability  of  the  distribu- 
tion of  damages  in  large  class  actions  gained  a  foothold  in  the  juris- 
prudence of  Rule  2Z.  City  of  Philadelphia  v.  American  Oil  Co.^^  illus- 
trates the  insecurity  of  that  foothold ;  the  district  court  rejected  the 
concept  of  a  fluid  recovery  and  held  that  a  class  of  six  million  con- 
sumers who  bought  gasoline  in  small  quantities  was  unmanageable. 

City  of  Philadelphia  involved  a  suit  by  four  proposed  classes  of  plain- 
tiffs within  the  three-state  trading  area  of  Pennsylvania,  Delaware,  and 
New  Jersey,  alleging  price  fixing  on  the  part  of  several  gasoline  com- 
panies. The  court  certified  classes  composed  of  government  users,  bulk 
purchasers,  and  taxi  companies,  but  rejected  the  large  consumer  class  as 
unmanageable.  City  of  Philadelphia  followed  the  liberal  approach  of 
Eisen  in  ruling  on  predominance^-  and  adequacy  of  representation,^^ 
and  in  indicating  that  notice  could  be  given  through  newspaper  publica- 
tion.^'* In  marked  contrast  to  that  liberal  approach,  however,  the  court 
ruled  that  a  market  return  fluid  recovery  was  not  possible  due  to  the 
instability  of  the  gasoline  consumer  market. ^^  The  court  characterized 

25  50  F.R.D.  471  (S.D.N.Y.  1970). 

26  52  F.R.D.  253  (S.D.N.Y.  1971). 

27  Id.  at  264-65. 
23  Id.  at  267. 

-^  Id.  at  271:  "The  preliminary  hearing  will  also  serve  to  place  the  risk  of 
success  equally  upon  the  class  and  defendants  without  requiring  a  crucial  deter- 
mination prematurely." 

30  54  F.R.D.  565,  567  (S.D.N.Y.  1972). 

31  53  F.R.D.  45  (D.N.J.  1971). 

32  Id.  at  67. 

33  Id.  at  68. 

34  Id.  at  71. 

35  Id.  at  72 :  "The  motorist  who  purchased  gasoline  from  a  retail  station  during 
the  relevant  period  is  still  likely,  if  he  has  not  moved  out  of  the  trading  area,  to 
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its  decision  as  "line  drawing"  on  the  issue  of  manageability''"  but  gave 
no  firm  justification  for  drawing  the  line  in  any  particular  place. 

Although  City  of  Philadelphia  only  purports  to  distinguish  Eisen  on 
the  facts,  there  may  be  a  more  fundamental  reason  for  the  differing 
results.  The  court's  reasoning  in  City  of  Philadelphia  implies  that  the 
fluid  recovery  itself  is  suspect  as  a  viable  means  of  damage  distribution. 
The  defendants  argued  that  they  had  the  right  of  discovery  under  the 
Federal  Rules  as  to  each  member  of  the  class^^  and  the  right  to  force 
each  plaintiff  to  prove  individual  impact  and  damages.^^  The  court 
rejected  this  argument  as  it  applied  to  the  question  of  predominance  of 
class  issues^**  but  found  it  relevant  in  discussing  distribution  of  dam- 
ages.^*' The  court  noted  that,  though  difficult,*^  general  damages  can  be 
calculated,'*-  but  the  court  also  indicated  that  any  fluid  recovery  neces- 
sarily would  involve  windfalls  and  deprivations.'*'  City  of  Philadelphia 
held  that  a  class  action  is  unmanageable  unless  damages  can  be  returned 
to  the  rightful  recipients*'*  and  that  due  process  requires  individual 
claims  supported  by  documentary  evidence.'*^  If  such  constitutional  re- 
strictions are  given  effect,  a  fluid  recovery  damage  distribution  may  be 
impossible. 

The  second  major  setback  for  the  concept  of  fluid  recovery  came  in 
the  Second  Circuit's  third  Eisen  opinion  in  which  the  district  court's 
innovative  solutions  to  the  notice  and  manageability  problems  were  re- 
jected.*^ In  contrast  to  its  earlier  opinion  that  Rule  23  should  be  inter- 
preted liberally,  the  Second  Circuit  took  a  narrow  view  and  character- 
ized "statements  about  'disgorging  sums'  of  money  for  which  a  defend- 
ant may  be  liable,  or  the  'prophylactic'  effect  of  making  the  wrongdoer 
suffer"  as  leading  to  "confusion  of  thought  and  irrational,  emotional  and 


continue  his  purchases  of  gasoline.  However,  he  will  be  joined  by  many  persons 
who  were  either  not  old  enouc^h  to  have  had  a  driver's  license  or  were  not  residing 
in  the  trading  area  between  1955  and  1965." 
3«  Id.  at  73. 

37  Id.  at  61.  See  Fed.  R.  Civ.  P.  26-37  (discovery  rules). 

38  53  F.R.D.  at  59-60. 

39  Id.  at  60,  67. 
*o  Id.  at  65. 

«  Id.  at  64. 

*-  Id.  at  67 :  "This  court  is  of  the  opinion  that  in  each  of  the  consumer  actions 
pending  here,  common  questions  of  law  and  fact  predominate  over  individual 
questions.  As  seen  from  the  cited  cases,  the  predominance  requirement  is  met  if 
there  is  one  underlying  conspiracy  alleged  to  have  affected  all  members  of  the 
class,  atid  damages  are  ascertainable  on  a  general  level"  (emphasis  added). 

<3  Id.  at  72. 

■•*  Id. :  "It  is  readily  apparent  that  no  motter  how  easy  it  is  to  establish 
damages  on  a  class  level,  if  it  is  extremely  difficult  or  almost  impossible  to 
distribute  these  sums  to  their  rightful  recipients,  the  class  is  unmanageable." 

45  Id.  at  7Z. 

48  479  F.2d  1005  (2d  Cir.  1973). 
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unsound  decisions."'*^  The  court  ruled  that  individual  notice  must  be 
sent  to  all  identifiable  members  of  the  class/^  that  the  idea  of  a  mini- 
hearing  to  distribute  the  cost  of  notice  is  unauthorized  by  Rule  23  and 
the  court  had  no  power  or  competence  to  hold  such  a  hearing,*^  and  that 
fluid  recovery  in  a  class  action  is  "illegal,  inadmissible  as  a  solution  to 
the  manageability  problems  of  class  actions  and  wholly  improper."'^'' 
Although  the  court  noted  that  its  opinion  rested  upon  an  interpretation 
of  Rule  23,'^^  the  constitutional  basis  of  the  City  of  Philadelphia  decision 
became  manifest  in  the  new  Eisen  decision.  While  discussing  the 
question  of  individual  notice,  the  court  indicated  that  the  provision 
which  governs  notice  in  Rule  23(b)(3)  class  actions  has  "constitu- 
tional overtones, "^2  and  the  court  based  its  rejection  of  notice  by  publi- 
cation on  constitutional  grounds.'^  Without  citing  any  cases  or  making 
any  argument,  the  court  characterized  fluid  recovery  as  an  "unconsti- 
tutional violation  of  the  requirement  of  due  process  of  law,"^*  and 
commented  that  it  is  impossible  to  accommodate  classes  consisting  of 
millions  of  members  without  some  infringement  of  constitutional  stand- 
ards.'' Confirmation  of  this  aspect  of  the  Second  Circuit's  position 
would  eliminate  fluid  recovery  as  a  means  to  distribute  damages  in  class 
actions. 

n 

Due  Process  Notice  Requirements 

Due  process  issues  relating  to  notice  are  inherent  in  all  class  actions, 
including  cases  in  which  the  fluid  recovery  device  is  applied.'®  Since 
fluid  recovery  in  class  actions  presupposes  something  less  tlian  indi- 
vidual notice  to  each  member  of  the  class,  protections  must  be  devised 
to  meet  notice  requirements  constitutionally  imposed  by  due  process.  In 
a  consumer  class  action,  proper  notice  to  members  of  the  plaintiff  class 

*■!  Id.  at  lOU. 

4S /(/.  at  1009. 

*^  Id.  at  1015:  "But  neither  in  amended  Rule  23  nor  in  any  other  rule  do  we 
find  provision  for  any  tentative,  provisional  or  other  makeshift  determination  of 
the  issues  of  any  case  on  the  merits  for  the  avowed  purpose  of  deciding  a  collateral 
matter  such  as  which  party  is  to  be  required  to  pay  for  mailing,  publishing  or 
otherwise  giving  any  notice  required  by  law." 

5o;d.  atlOlS. 

51  Id.  at  1014. 

32 /(f.  at  1015. 

53  Id.  at  1017  n.21  (referring  to  Mullane  v.  Central  Hanover  Bank  &  Trust  Co., 
339  U.S.  306  (1950)). 

6</J.  atlOlS. 

55  Id.  at  1019. 

58  Fisch,  Notice,  Costs,  and  the  Effect  of  Judgment  in  Missouri's  New  Com- 
mon-Question Class  Action,  38  Mo.  L.  Rev.  173  (1973)  ;  Comment,  supra  note  19; 
Comment,  Adequate  Representation,  Notice  and  the  Nctv  Class  Rule:  Effectu- 
ating Remedies  Provided  by  the  Securities  Lau-s,  116  U.  Pa.  L.  Rev.  889  (1968). 
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is  a  major  concern.  The  defendant  wishes  to  protect  the  res  judicata 
effect  of  the  judginent  to  avoid  paying  double  damages'^  and  to  avoid 
multiple  suits. '^^  If  a  judgment  in  a  class  action  is  to  bind  an  entire  class 
of  plaintiffs,  each  plaintiff  must  receive  proper  due  process  protections.*^* 
The  two  major  cases  which  deal  with  the  question  of  due  process 
notice  requirements  are  Mullane  v.  Central  Hanover  Bank  &  Trust 
Co.^'^  and  Hansbcrry  v.  Lee.^^  In  Mullane  the  central  issue  was  the 
constitutional  sufficiency  of  notice  by  publication  to  beneficiaries  on 
judicial  settlement  of  accounts  by  the  trustee  of  a  common  trust  fund 
established  under  the  New  York  Banking  Law.  The  statute  required 
only  publication  in  a  local  newspaper,  and  one  of  the  beneficiaries  argued 
that  this  was  insufficient.  The  court  ruled  that  publication  was  insuffi- 
cient with  respect  to  present  beneficiaries  whose  whereabouts  were 
known^^  but  was  sufficient  in  regard  to  those  whose  "interests  or  where- 
abouts could  not  with  due  diligence  be  ascertained  . . .  ."^^  The  court  did 
not  rule  that  personal  notice  to  all  identifiable  beneficiaries  was  an 
inflexible  standard  of  due  process,  but  reached  this  result  by  balancing 
the  protection  of  the  individual  afforded  by  the  fourteenth  amendment 
against  the  interest  of  the  state  in  providing  joint  administration  for 
small  trusts.®*  The  central  holding  of  Mullane  is  that  this  balancing  test 
should  be  used  to  determine,  in  each  case,  the  extent  of  due  process 
notice  requirements.^^  Mullane  applied  this  balancing  test  by  recog- 
nizing that  in  situations  in  which  personal  notice  can  be  given  only  with 
great  difficulty,  notice  by  publication  was  ad-equate  and  due  process  did 
not  require  efforts  which  went  beyond  the  value  of  the  right  involved.*® 
Finally,  the  Court  explained  that 

notice  reasonably  certain  to  reach  most  of  those  interested  in  objecting  is  likely  to 
safeguard  the  interests  of  all,  since  any  objections  sustained  would  inure  to  the 
benefit  of  all.  We  think  that  under  such  circumstances  reasonable  risks  that  notice 
might  not  reach  every  beneficiary  are  justifiable.  "Now  and  then  an  extraordinary 
case  may  turn  up,  but  constitutional  law,  like  other  mortal  contrivances  has  to 
take  some  chances.  .  .  ."^"^ 

57  See  text  accompanying  notes  104-05  infra. 

58  See  Comment,  supra  note  19,  at  438. 

59  Cj.  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306  (1950). 

60  M  339  U.S.  306  (1950). 
61311  U.S.  32  (1940). 

62  339  U.S.  at  320. 

63  Mat  317. 

6*  Id.  at  314.  See  also  Schroeder  v.  City  of  New  York,  371  U.S.  208  (1962),  in 
which  the  Court  said  while  referring  to  Mtillane :  "the  Court  thoroughly  canvassed 
tlie  problem  of  sufficiency  of  notice  under  the  Due  Process  Clause,  pointing  out 
the  reasons  behind  the  basic  constitutional  nile,  as  well  as  the  practical  considera- 
tions which  make  it  impossible  to  draw  a  standard  set  of  specifications  as  to  what 
is  constitutionally  adequate  notice,  to  be  mechanically  applied  in  every  situation." 

65  See  Comment,  supra  note  19,  at  434. 

66  339  U.S.  at  317. 

67  Id.  at  319,  quoting  Blinn  v.  Nelson,  221  U.S.  1,  7  (1911). 
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Hansberry  v.  Lee^^  dealt  with  another  facet  of  due  process  notice  in 
holding  that  a  judgment  in  a  former  class  action  was  not  res  judicata,  to 
the  defendant  since  his  interests  had  not  been  adequately  represented  in 
the  former  suit.^^  The  plaintiff  in  Hansberry  was  seeking  to  enjoin  the 
breach  of  a  restrictive  covenant  by  the  black  defendant  who  had  acquired 
title  to  land  in  violation  of  the  agreement  which  excluded  use  by  members 
of  his  race.  A  stipulation  by  the  plaintiff  in  a  former  class  action  that  the 
covenant  had  been  validated  by  a  sufficient  number  of  signatures  was 
held  not  binding  on  the  defendant  in  Hansberry.  Notwithstanding  the 
holding  that  the  defendant  was  not  bound,  the  court  noted  that  class 
actions  were  a  long-standing  exception  to  the  rule  that  res  judicata  can 
be  applied  only  to  those  who  have  adequate  notice  of  the  proceedings. ^° 
In  class  actions  in  which  the  parties  have  common  interests  and  in  which 
all  parties  are  adequately  represented  by  the  class  representative  the 
requirements  of  due  process  usually  are  satisfied."^ 

The  notice  cases  suggest  a  practical  approach  to  due  process  require- 
ments by  application  of  the  balancing  test  set  out  in  MiiUane.''-  Unfor- 
tunately, this  due  process  test  has  not  been  applied  uniformly.  In  its 
second  Eiscn  opinion,  the  district  court  seemed  to  take  the  pragmatic 
approach  by  suggesting  a  combination  of  individual  notice  and  publica- 
tion to  satisfy  notice  requirements.''''  The  Second  Circuit,  however, 
ignored  the  Supreme  Court's  directive  in  Midlane  to  balance  interests 
and  adapt  notice  requirements  to  the  rights  involved  so  that  due  process 
would  not  destroy  a  right  in  the  guise  of  protecting  it.'''*  The  Second 
Circuit  in  Risen  improperly  applied  the  balancing  test  of  Mullane'^  by 
failing  to  account  for  the  different  fact  patterns  of  Midlane  and  Eisen.'"^ 
In  Risen,  the  court's  narrow  view  of  due  process  led  to  stringent  require- 
ments of  individual  notice,  and  the  court  seemed  to  ignore  the  effect  of 

^8  311  U.S.  32  (1940). 

69  Id.  at  46. 

70 /rf.  at  41. 

71 /d.  at  42-43.  Sec  also  Feder  v.  Harrington.  52  F.R.D.  178  (S.D.N.Y.  1970). 

'^~  See  Note,  Civil  Procedure — Federal  Rule  23(c)(2) — Notice  in  Class  Actions 
—Mullane  Reconsidered,  43  Tul.  L.  Rev.  369,  2,73  (1969). 

73  For  a  general  discussion  of  the  utility  of  individual  notice  and  publication, 
see  Miller,  Problems  of  Giving  Notice  in  Class  Actions,  58  F.R.D.  313  (1973). 
Miller  finds  that  publication  might  be  more  useful  in  reaching  large  classes  than 
massive  individual  notice. 

^*  See  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306,  314  (1950)  ; 
Booth  V.  General  Dynamics  Corp.,  264  F.  Supp.  465  (N.D.  111.  1967)  (allowed 
notice  by  publication  in  order  not  to  destroy  the  action). 

75  See  Note,  sttf'ra  note  72,  at  373. 

"^^  See  generally  Comment,  supra  note  19,  at  435  (analyzing  the  factual  dif- 
ferences between  Eisen  and  Mullane)  ;  Comment,  Class  Actions  Under  Federal 
Rule  23(b)(3)— The  Notice  Requirement,  29  Md.  L.  Rev.  139,  145  (1965)  (argu- 
ing that  the  situation  in  Eisen  is  more  analogous  to  that  of  the  unknov.n  benefi- 
ciaries in  Mullane  who  received  notice  by  publication)  ;  27  Rutgers  L.  Rev.  212, 
217(1973). 
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adequate  representation  on  due  process  requirementsJ'^  A  more  prac- 
tical approach  to  due  process  in  Eisen  would  have  been  to  consider  ade- 
quate representation  which  is  required  in  all  class  actions/^  as  another 
form  of  due  process  protection  to  the  plaintiff  class,  thereby  relaxing  the 
notice  requirements.  Although  the  extent  to  which  adequate  representa- 
tion may  be  used  to  satisfy  due  process  requirements  is  not  clear,'''' 
Hansberry  and  Mullane  indicate  that  representation  plays  an  important 
role  in  protecting  the  rights  of  litigants.^"  Thus,  the  district  court  in 
Eisen  is  more  in  accord  with  the  standards  of  the  Supreme  Court  cases. 
Another  important  issue  is  whether  Rule  23  imposes  notice  require- 
ments beyond  those  required  by  due  process.  Rule  23(c)  (2)  requires 
that  in  a  Rule  23(b)  (3)  class  action  the  members  of  the  class  be  given 
"the  best  notice  practicable  under  the  circumstances,  including  indi- 
vidual notice  to  all  members  who  can  be  identified  through  reasonable 
etTort."  Although  there  is  disagreement  among  the  commentators'*^  as 
to  the  notice  required,  the  Advisory  Committee  apparently  relied  upon 
the  due  process  decisions  in  drafting  Rule  23,^^  and  the  language  of 
Rule  23(c)  (2)  is  similar  to  that  used  in  the  due  process  cases. ^^  Fur- 
thermore, to  construe  (c)  (2)  as  requiring  more  stringent  notice 
requirements  for  (b)  (3)  class  actions  than  for  either  (b)  ( 1)  or  (b)  (2) 
class  actions  would  impose  varying  notice  standards  in  essentially 
similar  actions.**  To  avoid  this  inconsistency  among  actions  in  which  the 

"^"^  For  a  discussion  of  adequate  representation  and  due  process,  see  Northern 
Natural  Gas  Co.  v.  Grounds,  292  F.  Supp.  619,  636  (D.  Kan.  1968)  ;  Fisch.  supra 
note  56,  at  190. 

^^  For  the  requirements  of  a  class  action  generally,  see  note  3  supra. 

"^^  See  generally  Miller,  supra  note  7i;  Comment,  Can  Due  Process  Be  Satis- 
fied by  Discretionary  Notice  in  Federal  Class  Actions,  4  Creighton  L.  Rev.  268, 
287  (1971). 

»0See  Hansberry  v.  Lee,  311  U.S.  32,  41  (1940)  :  "To  these  general  rules  there 
is  a  recognized  exception  that,  to  an  e.xtent  not  precisely  defined  by  judicial 
opinion,  tlie  judgment  in  a  'class'  or  'representative'  suit,  to  which  some  members 
of  the  class  are  parties,  may  bind  members  of  the  class  or  those  represented  who 
were  not  made  parties  to  it." 

81  Compare  Comment,  Class  Actions  Under  Rule  23(b)(3) — The  Notice  Re- 
quirement, 29  Md.  L.  Rev.  139,  142  (1969),  with  Comment,  ManngeahHity  and 
Damaac  Calculation  in  Consumer  Class  Actions,  70  Mich.  L.  Rev.  338,  356  (1971). 

82  Advisory  Comm.  Note,  Rule  23,  30  F.R.D.  98,  107  (1966)  :  "this  mandatory 
notice  pursuant  to  subdivision  (c)(2),  together  with  any  discretionary  notice 
which  the  court  may  find  advisable  to  give  under  subdivision  (d)  (2)  is  designed 
to  fulfill  requirements  of  due  process  to  which  tlie  class  action  procedure  is  of 
course  subject." 

83  Compare  Rule  23  zt-itli  Mullane  v.  Central  JIanover  Bank  and  Trust  Co., 
339  U.S.  306,  317  (1950). 

8*  The  cases  are  split  on  whether  notice  in  (b)  (1)  and  (b)  (2)  classes  must  be 
as  stringent  as  notice  in  (b)  (3)  class  actions.  Decisions  holding  that  notice  in 
(b)  (1)  and  (b)  (2)  actions  may  be  given  in  the  discretion  of  the  court  include: 
Johnson  v.  City  of  Baton  Rouge,  50  F.R.D.  295  (E.D.  La.  1970)  ;  Whitmore  v. 
Tarr,  318  F.  Supp.  1279  (D.  Neb.  1970)  ;  Gregory  v.  Hershey.  311  F.  Supp.  1 
(E.D.  Mich.  1969).  Cases  holding  that  more  stringent  notice  is  required  include: 
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classes  are  similarly  homogenous,  Rule  23(c)(2)  should  not  be  con- 
strued to  go  beyond  minimum  due  process  standards.*^  The  latest 
district  court  opinion  in  Eisen  demonstrates  that  the  rule  has  suflficient 
flexibility  to  comply  with  constitutional  standards. 

Ill 

Due  Process  Protection  of  the  Defendant 

The  second  due  process  issue  is  the  extent  of  the  defendant's  right 
to  confront  each  individual  plaintiff.  In  criminal  law  this  protection 
means  that  each  person  has  the  right  to  confront  his  or  her  accusers.  This 
right  of  confrontation  is  not  absolute^^  but  is  based  on  the  idea  that 
cross-examination  is  the  best  way  to  allow  the  parties  to  test  the  suffi- 
ciency of  the  evidence  against  them.^''  In  a  class  action,  the  issues  of 
liability  and  general  damages  generally  are  based  on  the  testimony  of 
experts  rather  than  on  the  testimony  of  the  litigants.^^  To  the  extent 
that  individual  testimony  of  members  of  the  class  is  used,  the  right  of  the 
defendajit  to  cross-examination  is  not  abridged.*^ 

The  idea  that  the  right  of  confrontation  goes  beyond  the  testing  of 
sufficiency  of  evidence  is  rejected  by  several  cases  in  other  areas  which 
have  indicated  that  the  right  of  confrontation  may  be  denied  where  there 
is  no  prejudice  or  injury  to  the  litigants.  Reynolds  v.  United  States  ex 
rel.  Koleff^^  held  that  the  lack  of  opportunity  to  cross-examine  a  wit- 
ness who  made  a  statement  while  not  under  oath  in  an  alien  deportation 
hearing  did  not  amount  to  a  deprivation  of  due  process  because  there  was 
no  showing  of  injury  or  prejudice  to  the  defendant's  rights.^^  In  the 

Gregory  v.  Tarr,  436  F.2d  513  (6th  Cir.  1971)  ;  cj.  Pasquier  v.  Tarr,  318  F.  Supp. 
1350  (E.D.  La.  1970)  ;  Moss  v.  Lane  Co.,  50  F.R.D.  122  (W.D.  Va.  1970).  See 
generally  Comment,  supra  note  79. 

^^See  Comment,  Class  Actions  Under  Federal  Rule  23(b)(3) — The  Notice 
Requirement,  29  Md.  L.  Rev.  139,  151  (1969). 

^^See  Goldberg  v.  Kelly,  397  U.S.  254,  262,  270  (1970)  (due  process  is  a 
shifting  standard  relating  to  the  private  interest  and  the  government  function 
involved ) . 

87  Greene  v.  McElroy,  360  U.S.  474,  496-99  (1959)  ;  ICC  v.  Louisville  &  N.  R. 
Co..  227  U.S.  88,  93  (1913). 

88  Expert  testimony  usually  is  essential  due  to  the  complexities  of  securities  and 
antitrust  cases  which  have  been  the  only  areas  to  date  involving  consumer  class 
actions.  See  Belcher,  Is  the  Class  Action  Rule  Doing  the  Job?  (Plaintiff's  View- 
point), 55  F.R.D.  365  (1972). 

89  Ross  V.  Bemhard,  396  U.S.  531  (1970)  (constitutional  rights  cannot  be 
limited  by  the  equitable  form  in  which  an  action  is  brought). 

9«70F.2d39  (7th  Cir.  1934). 

ei  But  see  Southern  Stevedoring  Co.  v.  Voris,  190  F.2d  275,  277  (5th  Cir.  1951), 
which  held  that  Reynolds  amounted  to  no  more  than  a  holding  that  the  right  of 
cross-examination  was  waived.  But  Voris  does  not  explain  the  extended  discussion 
of  basic  fairness  in  Reynolds  and  is  not  persuasive. 


975 


U    Lv  /tt'.tC  *iiS 


237 


criminal  law  field,  McCray  v.  lUinois^^  ruled  that  the  identity  of  an 
informer  need  only  be  revealed  if  that  information  is  relevant  and  help- 
ful to  the  defense.  McCray  held  that  the  need  of  the  defendant  in  a  hear- 
ing for  suppressing  evidence  did  not  outweigh  the  state's  interest  in 
keeping  the  identity  of  the  informer  secret.  In  the  administrative  law 
field,  Richardson  v.  Perales^^  held  that  due  process  was  not  violated  by 
admitting  expert  medical  testimony  based  on  an  examination  made  by 
another  doctor  even  though  this  eliminated  the  possibility  of  cross- 
examination.  The  Court  ruled  that  the  touchstone  of  due  process  is 
fundamental  fairness  and  that  the  right  of  cross-examination  must  be 
adjusted  according  to  its  value  in  protecting  the  particular  right  in- 
volved.^* In  a  fluid  recovery  consumer  class  action  the  defendant  has 
little  to  gain  by  cross-examining  all  members  of  the  class  because  the 
issues  of  liability  and  general  damages  do  not  usually  depend  on  their 
testimony.^^  To  allow  the  defendant  to  insist  on  the  right  of  confronta- 
tion would  deny  plaintiffs  the  right  to  protect  their  interests  by  use  of 
the  class  action  device. 

IV 
Due  Process  Protection  of  the  Pl.mntiff 

The  final  due  process  problem,  the  plaintiff's  right  to  receive  his 
portion  of  the  damages,  relates  directly  to  the  fluid  recovery  process. 
After  liability  has  been  established  and  general  damages  set,  fluid  re- 
covery requires  that  individual  damage  claims  be  satisfied,  with  un- 
claimed proceeds  distributed  to  the  class  as  a  whole.^^  In  the  context  of 
individual  damage  distribution,  adequate  representation  as  a  due  process 
protection  can  play  no  role  since  only  individuals  themselves  can  be 
awarded  their  particular  damages.  Therefore,  it  is  possible  to  argue  that 
due  process  requires  more  stringent  notice  of  the  opportunity  to  file 
individual  damage  claims  than  is  necessary  for  the  initial  trial  of  liability 
issues."" 

Even  if  stringent  notice  requirements  are  complied  with,  according 
to  Mullane  this  does  not  mean  every  individual  plaintiff  must  receive 
personal  notice."^  However,  an  indi\'idual  plaintiff  who  received  no 
notice  and  no  individual  recovery  from  the  prior  class  suit  has  a  signifi- 


es 386  U.S.  300  (1967). 

93  402  U.S.  389  (1971). 

^*  For  a  more  complete  discussion  of  the  residuum  rule  in  administrative  law, 
see  K.  Davis,  ADMiNiSTRAxn-E  Law  Text  281  (3d  ed.  1972). 

05  In  large  consumer  class  actions  issues  of  liability  and  general  damages  are 
usually  established  by  expert  testimony  and  defendant's  own  records.  See  note  88 
supra  and  accompanying  text. 

98  See  Malina,  supra  note  7. 

97  The  damage  fund  itself  could  be  used  to  finance  more  extensive  notice. 

98  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306  (1950). 
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cant  due  process  argument  that  he  has  not  had  his  day  in  court.  And  yet, 
Rule  23(c)(2)(B)  states  that  all  members  of  the  plaintiff  class  are 
bound  by  the  judgment  unless  they  affirmatively  request  exclusion. 

This  due  process  dilemma  is  more  apparent  than  real  in  light  of  sev- 
eral practical  considerations.  First,  bringing  individual  suit  subsequent 
to  a  consumer  class  action  in  which  individual  members  of  the  class  have 
been  damaged  to  only  a  slight  degree  usually  is  impractical.  The  pur- 
suit of  a  class  action  to  judgment,  no  matter  what  the  outcome,  will  not 
make  individual  suits  more  practical. "'^  Therefore,  the  plaintiff's  due 
process  dilemma,  binding  him  to  the  class  action  judgment  even  though 
he  received  no  personal  notice,  is  not  a  significant  problem  in  view  of 
the  economic  impediments  to  an  independent  suit.  However,  in  cases 
where  a  plaintiff's  individual  damages  are  substantial,  due  process 
could  be  satisfied  by  providing  individual  notice  to  such  class  members, 
thereby  adjusting  the  quality  of  notice  to  the  value  of  the  plaintiff's 
right.ioo 

Another  consideration  which  neutralizes  the  due  process  dilemma  is 
that  the  statute  of  limitations  often  runs  in  class  actions  before  the  liti- 
gation is  concluded.  Thus,  due  process  concerns  are  mere  abstractions 
when  individual  suits  are  foreclosed  by  the  statute  of  limitations. ^°^ 
However,  in  cases  in  which  the  statute  has  not  run,  due  process  can  still 
be  satisfied  if  a  portion  of  the  fluid  recovery  damage  fund  is  retained 
until  the  statute  runs  and  challenges  against  the  defendant  are  cut  off.^'*- 
This  technique  was  used  in  SEC  v.  Texas-Giilf  Sulphiir,^'^^  in  which 
damages  were  paid  into  court  to  be  held  in  escrow  for  five  years  subject 
to  disposition  by  the  court  upon  application  of  the  SEC  or  any  interested 
person.  To  protect  the  defendants  from  double  liability,  the  court  ruled 
that  any  damages  from  a  private  action  would  come  from  this  same 


^*  In  a  class  action  in  which  no  liability  is  found,  the  defendant's  interest  in  the 
res  judicata  effect  of  the  judgment  is  protected  by  the  impracticality  of  bringing 
an  individual  suit.  If  such  a  suit  were  brought  and  a  court  applied  the  Mullane 
balancing  test  and  decided  that  the  plaintiff  had  not  received  adequate  due  process 
in  the  former  class  action,  application  of  these  same  notice  standards  would  make 
another  class  action  impossible,  and  the  plaintiff  could  recover  only  his  miniscule 
damages.  See  Comment,  siif'ra  note  19,  at  438. 

100  Mullane  v.  Central  Hanover  Bank  &  Trust  Co.,  339  U.S.  306,  317  (1950) 
provides  a  theoretical  foundation  for  this  practical  approach.  See,  e.g.,  Eisen  v. 
Carlisle  &  Jacquelin,  52  F.R.D.  253,  267  (S.D.X.Y.  1971). 

101  This  was  the  situation  in  Eisen.  See  52  F.R.D.  at  270.  15  U.S.C.  §  15(b) 
(1970)  provides  for  a  four  year  statute  of  limitations  for  antitrust  actions. 

I'J-  Since  a  portion  of  the  recovery  can  be  retained  indefinitely  by  the  court,  this 
technique  will  not  raise  the  problem  noted  in  Philadelphia  Elec.  Co.  v.  Anaconda 
Am.  Brass  Co.,  43  F.R.D.  452,  460  (E.D.  Pa.  1968),  in  which  the  court  stated  that 
allowing  notice  requirements  to  depend  on  whether  the  statute  had  run  would 
encourage  representative  parties  to  delay  in  bringing  suit,  which  conflicts  with 
state  policy. 

103  312  F.  Supp.  77  (S.D.N.Y.),  aff'd  in  part  and  rei/d  in  part,  446  F.2d  1301 
(2d  Cir.  1970).  cert,  denied,  404  U.S.  1005  (1971). 
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fund.^°*  Utilization  of  this  procedure  in  a  class  action  by  allowing  the 
time  for  filing  of  individual  claims  to  extend  at  least  until  the  statute  of 
limitations  has  run,  extinguishes  the  possibility  of  a  successful  challenge 
to  the  res  judicata  effect  of  a  class  action  judgment.' °^ 

These  practical  considerations  are  extremely  important  in  placing 
due  process  concerns  in  proper  perspective.  The  Supreme  Court  has 
recognized  that 

considerations  which  may  induce  a  court  thus  to  proceed,  despite  a  technical 
defect  of  parties,  may  differ  from  those  which  must  be  taken  into  account  in 
determining  whether  the  absent  parties  are  bound  by  the  decree  or,  if  it  is  adjudged 
that  they  are,  in  ascertaining  whether  such  an  adjudication  satisfies  the  require- 
ments of  due  process  and  of  full  faith  and  credit.^*^^ 

This  recognition  that  a  court  faced  with  compelling  due  process  consid- 
erations can  nonetheless  proceed  with  the  litigation  should  be  applied 
in  the  context  of  fluid  class  recoveries.  The  factors  which  compel  a 
court  to  adopt  a  fluid  recovery  need  not  be  foreclosed  by  arguments 
that  parties  who  will  not  and  cannot  appear  before  the  court  must  be 
protected. 

V 

Policy  Arguments 

Once  due  process  limitations  are  overcome  policy  arguments  about 
fluid  recovery  become  relevant.  Two  arguments  advanced  against 
fluid  recovery  are  that  aggregation  of  claims  is  impermissible  and  that 
procedural  change  must  not  be  used  to  effect  substantive  change.^*^^  The 
first  argument  is  based  on  Snyder  v.  Harris,^^^  which  ruled  that  damages 
could  not  be  aggregated  to  reach  the  ten  thousand  dollar  limit  necessary 
for  diversity  and  federal  question  jurisdiction.  Syiydcr  held  that  the 
class  could  not  be  treated  as  a  judicial  entity.  However,  the  application 
of  this  doctrine  to  the  fluid  recovery  situation  seems  problematical.  The 
policies  embodied  in  the  ten  thousand  dollar  limit  on  jurisdiction  are  so 
different  from  those  behind  fluid  recovery  that  the  decision  has  limited 
applicability  to  the  fluid  recovery  notion.  A  decision  which  may  be 
based  largely  on  the  known  judicial  hostility  to  expansion  of  diversity 

104  446  F.2d  at  1307.  -     _ 

105  The  res  judicata  effect  of  a  judgment  can  only  be  tested  in  a  collateral 
attack.  Northern  Natural  Gas  Co.  v.  Grounds,  292  F.  Supp.  619,  636  (1968)  ; 
Advisory  Comm.  Note.  Rule  23,  39  F.R.D.  98.  106  (1966). 

i06Hansberry  v.  Lee,  311  U.S.  32,  42  (1940). 

107  See  generally  Handler,  The  Shift  from  Substantive  to  Procedural  Innova- 
tion in  Aniitriist  Suits — the  23rd  Annual  Antitrust  Review,  71  CoLUM.  L.  Rev. 
1,  7  (1971)  ;  Malina,  supra  note  7,  at  492. 

108  394  U.S.  332  (1969).  See  also  Zahn  v.  International  Paper  Co.,  94  S.  Cl 
505  (1973). 
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jurisdiction  should  not  be  allowed  to  limit  imaginative  application  of  the 
fluid  recovery  concept. 

The  argument  that  procedural  rules  cannot  be  used  to  effect  sub- 
stantive change  is  based  on  28  U.S.C.  §  2072  which  gives  the  Court  the 
power  to  make  rules  while  providing  that  these  rules  cannot  impinge  on 
substantive  rights."^  In  order  to  understand  the  meaning  of  this  limi- 
tation, the  traditional  relationship  between  substance  and  procedure 
must  be  examined.  Procedural  change  has  long  been  held  to  be  the  pre- 
cursor of  substantive  change/ ^°  and  commentators  acknowledge  that 
fictions  in  the  early  common  law  were  instrumental  in  provoking  great 
substantive  change.^"  Although  change  through  procedure  has  become 
more  subtle,  the  function  of  procedure  remains  to  modify  the  law,  and 
the  question  is  really  one  only  of  pace  and  role.^^-  Consistent  with  this 
history,  Sibhach  v.  Wilson  &  Co}^^  held  that  the  determinative  char- 
acteristic of  a  procedural  rule  is  that  it  regulates  the  judicial  process  for 
enforcing  rights  and  duties  recognized  by  substantive  law  and  for  justly 
administering  remedies  and  redressing  disregard  or  infraction  of  sub- 
stantive rules. ^^^  Any  outcome-determinative  test  between  substance 
and  procedure  has  been  rejected/^^  and  the  idea  that  procedural  rules 
cannot  affect  important  and  substantial  rights  has  been  rejected. ^^^ 
According  to  this  analysis,  the  rule  against  changing  substantive  law 
cannot  be  used  to  reject  fluid  recovery  but  merely  to  limit  it.  For  ex- 
ample, as  the  number  of  windfalls  and  deprivations  under  a  fluid  class 
recovery  increase,  the  recovery  becomes  more  punitive  than  compensa- 
tory.^^^  Fluid  recovery  cannot  and  should  not  be  used  as  a  purely  puni- 

109  28  U.S.C.  §  2C72  (1970)  :  "The  Supreme  Court  shall  have  the  power  to  pre- 
scribe, by  general  rules,  the  forms  of  process,  writs,  pleadings,  and  motions,  and  the 
practice  and  procedure  of  the  district  courts  of  the  United  States  in  civil  actions. 

"Such  rules  shall  not  abridge,  enlarge,  or  modify  and  substantive  right  and  shall 
preserve  the  right  of  trial  by  jury  as  at  common  law  and  as  declared  by  the 
Seventh  Amendment  to  the  Constitution." 

See  also  Grossman,  Class  Actions:  Manageability  atid  the  Fluid  Recovery 
Doctrine,  47  L.A.  Bar.  Bull.  415,  422  (1972). 

"0  H.  Mai.ne,  Early  Law  &  Customs  389  (1883). 

m  E.g.,  E.  Patterson,  Jurisprudence  415-16  (1953). 

112  Hazard,  supra  note  4,  at  307.  For  an  e.xample  of  how  procedural  change 
affects  substance,  see  Comment,  The  Impact  of  Class  Actions  on  Rule  10(b)(5), 
38  U.  Chi.  L.  Rev.  337  (1971). 

113  312  U.S.  1  (1940). 

114  Id.  at  14. 

115  Guaranty  Trust  Co.  v.  York,  326  U.S.  99  (1945). 

116  Sibbach  v.  Wilson  &  Co.,  312  U.S.  1.  13  (1940). 

11''  Inherent  within  the  fluid  class  recovery  device  are  windfalls  and  depriva- 
tions as  the  actual  class  beneficiaries  diverge  from  those  who  were  actually  dam- 
aged. However,  this  problem  should  be  controlled  by  the  prohibition  against  the 
tise  of  procedure  to  change  substantive  rights.  There  is  no  constitutional  limita- 
tion preventing  windfalls  or  deprivations.  See  Wickard  v.  Filburn,  317  U.S.  Ill 
(1942). 
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tive  device,and  the  courts  must  be  alert  to  channel  damages  as  closely 
as  possible  to  the  injured  class.^^*  If  fluid  recovery  is  used  solely  as 
a  compensatory  device  it  remains  a  valid  procedural  tool  expanding 
the  court's  ability  to  enforce  important  rights. 

Conclusion 

The  1966  amendments  to  Rule  23  were  promulgated  to  provide  small 
•consumers  with  a  remedy. ^^'^  Beyond  providing  for  small  consumers, 
class  actions  also  aid  in  enforcing  antitrust  and  securities  laws.^^*'  Con- 
sumer class  actions  are  generally  limited  to  antitrust  and  securities 
actions,^-^  two  areas  in  which  private  actions  are  important  in  protecting 
the  public  interest,  thereby  allowing  the  courts  to  concentrate  on  the 
wrongdoing  of  the  defendants  and  to  shape  class  remedies  as  deter- 
rents.^-- In  order  to  realize  these  difficult  objectives  "imagination  and 
even  daring  may  be  required  of  counsel  and  courts  in  devising  abbrevi- 
ated but  fair  procedures  leading  to  hand-tailored  relief  which  may  well 
be  quite  novel  in  form."^-^  Fluid  recovery  is  precisely  the  kind  of 
imaginative  innovation  necessary  to  fulfill  the  purposes  of  Rule  23.  The 
courts  should  approach  the  fluid  recovery  notion  in  the  same  innovative 
spirit  which  prompted  the  creation  of  implied  private  remedies  for 
violations  of  the  securities  laws.^-*  Fluid  recovery  provides  an  invalu- 
able method  of  preserving  the  consumer  class  action  and  allowing  per- 
haps the  most  meaningful  technique  for  enforcing  antitrust  and  securi- 

118  Treble  damages  necessarily  have  both  punitive  and  compensatory  aspects. 
See  Comment,  Federal  Rule  23(b)(3)(D):  Manageability  Requirements  in  the 
Treble  Damage  Cotisumer  Class  Action,  31  Md.  L.  Rev.  354  (1971). 

118  Simon,  Class  Action — Useful  Tool  or  Engine  of  Destruction,  55  F.R.D. 
375,  376  (1972)  ;  see  Weinstein,  Some  Reflections  on  the  "Abusiveness"  of  Class 
Actions,  58  F.R.D.  299,  300  (1973). 

!-*>  J.  I.  Case  V.  Borak,  377  U.S.  426  (1964),  notes  that  private  securities  actions 
are  a  necessary  component  of  enforcement  of  the  securities  laws,  and  Philadelphia 
Housing  Authority  v.  American  Radiator  Sc  Std.  Sanitary  Corp.,  269  F.  Supp. 
540,  542  (E.D.  Pa.  1970),  notes  the  importance  of  private  antitrust  actions.  Sec 
also  Comment,  Manageability  of  Notice  and  Damage  Calculation  in  Consumer 
Class  Actions,  70  Mich.  L.  Rev.  338  (1971). 

121  Zahn  v.  International  Paper  Co.,  94  S.Ct.  505  (1973),  recently  confirmed  the 
impropriety  of  aggregating  individual  claims  in  holding  that  each  member  of  a 
class  must  meet  the  required  jurisdictional  amount.  This  restriction  has  caused 
consumer  class  actions  to  be  limited  to  antitrust  and  securities  actions  in  which  no 
jurisdictional  amount  is  required.  See  Fisch,  supra  note  56,  at  177-78. 

Ratner  v.  Chemical  Bank  New  York  Trust  Co.  54  F.R.D.  412  (1972)  ruled 
that  the  Truth  In  Lending  Law  minimum  recovery  is  not  consistent  with  a  class 
action.  This  might  indicate  some  reluctance  by  the  courts  to  extend  the  scope  of 
class  actions. 

122  See  Blecher,  supra  note  88,  at  368-69. 

123  Kaplan,  A  Prefatory  Note,  10  B.C.  Ind.  &  Com.  L.  Rev.  497,  499-500 
(1969). 

124  See  J.I.  Case  v.  Borak,  377  U.S.  426  (1964).  See  also  Comment,  supra  note 
19,  at  451. 
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ties  laws.  The  examination  of  the  due  process  issues  inherent  in  fluid 
recovery  has  shown  that  the  use  of  fluid  recoveries  in  consumer  class 
actions  is  not  prohibited  by  the  Constitution.  Fluid  recoveries  can  be 
devised  which  safeguard  the  due  process  rights  of  all  the  parties  to  a 
class  action.  The  courts  should  recognize  the  constitutional  validity  of 
the  fluid  class  recovery  and  address  the  important  policy  issues  inherent 
in  maintaining  consumer  class  actions. ^-^ 

GREGORY  A.  HARTMAN* 

125  The  importance  of  the  private  attorney  general  concept  was  recognized  in 
Sierra  Club  v.  Morton,  405  U.S.  727  (1972)  in  which  Article  III  limitations  on 
standing  were  reduced  to  allow  protection  of  valuable  rights. 

*  Third-year  student.  School  of  Law,  University  of  Oregon. 
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Material    Relating    to    the    Testimony    of    William    F.    Muellek 

Hon.  Philip  A.  Hart, 

Chairman,  Stihconiniittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart  :  The  undersigned  economists  agree  in  general  with  the 
Declaration  of  Policy  set  forth  in  Title  I  of  S.  1284  and  wish  to  express  support 
for  the  enactment  of  "A  bill  to  improve  and  facilitate  the  expeditious  and  effective 
enforcement  of  the  antitrust  laws." 

Although  we  differ  among  ourselves  on  some  of  the  specific  "findings"  set  forth 
in  Title  I,  and  also  differ  on  the  importance  and  urgency  of  the  various  substan- 
tive provisions  in  Titles  II-VII,  we  strongly  urge  the  Congress  to  reestablish 
the  traditional  American  policy  of  promoting  competition  as  a  cornerstone  of 
economic  policy  for  the  nation. 

Competition  is  not  effective  in  many  sectors  of  our  economy,  and  there  is 
danger  that  it  will  become  less  so  elsewhere.  Not  only  does  the  centralization  of 
economic  power  interfere  with  the  efficient  functioning  of  our  economy,  but  it 
makes  inevitable  the  day  when  comprehensive  government  controls  will  be 
required  to  countervail  such  private  economic  powder.  To  avoid  the  loss  of  freedom 
such  controls  would  entail,  Congress  mu.st  talve  affirmative  steps  to  make  our 
economy  more  competitive.  The  enactment  of  S.  1284  would  be  an  important  first 
step  in  achieving  this  goal. 
Sincerely, 

Gardiner  Ackley,  Michigan;  Walter  Adams,  Michigan;  William  J. 
Adams,  Michigan;  Robert  Allen,  Nebraska;  Roger  D.  Blair, 
Florida;  Stanley  E.  Boyle,  Virginia;  George  E.  Brandow,  Penn- 
sylvania; Harold  F.  Breimyer,  Missouri;  Robert  Brooks,  Tennes- 
see; Thomas  Clevenger,  New  Mexico;  Dale  C.  Dahl,  Minnesota; 
James  A.  Dalton,  Florida;  Karl  deSchweinitz,  Illinois;  Dudley 
Dillard,  Maryland;  Joel  B.  Dirlam,  Rhode  Island;  Corwin  D. 
Edwards,  Oregon;  Paul  L.  Farris,  Indiana;  Daniel  Fusfeld, 
Michigan;  Leon  Garoyon,  California;  Michael  Mann,  Massa- 
chusetts; Bruce  Marion,  Ohio;  David  D.  Martin,  Indiana; 
Mark  S.  Massel,  District  of  Columbia;  Loys  Mather,  Kentucky; 
David  McFarland,  North  Carolina;  Walter  J.  Mead,  California; 
Gardiner  Means,  Virginia;  Joseph  Meisner,  Missouri;  William 
Melody,  Pennsylvania;  Dennis  C.  Mueller,  New  York;  Willard  F. 
Mueller,  Wisconsin;  Vernon  A.  Mund,  Washington;  John  C. 
Narver,  Washington;  Robert  S.  Nathan,  District  of  Columbia; 
Arthur  Okun,  District  of  Columbia;  Dan  Padberg,  New  York; 
Wallace  C.  Peterson,  Nebraska;  Lee  E.  Preston,  New  York; 
Samuel  R.  Reid,  New  Hampshire;  V.  James  Rhodes,  Missouri; 
Warren  Samuels,  Michigan;  Leonard  G.  Schifrin,  Virginia;  James 
Shaffer,  Michigan;  W^illiam  G.  Shepherd,  Michigan;  Hanoch 
Shreiber,  New  York;  John  Siegfried,  Tennessee;  Robert  E.  Smith, 
Oregon;  John  C.  Spychalski,  Pennsylvania;  George  W.  Stocking, 
Calif ornia ;  Hans  B.  Thorelli,  Indiana;  Harry  Trebing,  Michigan; 
Harold  G.  Vatter,  Oregon;  Richard  Walsh,  Colorado;  Colston 
Warne,  Massachusetts;  Leonard  W.  Weiss,  Wisconsin;  Phillip 
Weizman,  New  York;  Ronald  H.  Wolf,  Tennessee;  Ronald  A. 
Wykestra,  Colorado;  Hiroshi  Yamauchi,  Hawaii;  Frank  Gollop, 
Wisconsin;  David  Hamilton,  New  Mexico;  Robert  Haveman, 
Wisconsin;  Richard  B.  Heflebower,  Illinois;  Walter  Heller,  Min- 
nesota; Peter  Helmberger,  Wisconsin;  A.  C.  Hoffman,  Illinois 
Paul  L.  Joskow,  Massachusetts;  David  Kamerschen,  Missouri; 
Frank  J.  Kottke,  Washington;  John  Kuhlman,  Missouri;  Robert 
Larner,  Massachusetts;  Robert  Lekachman,  New  York;  William 
Leonard,  New  York;  H.  H.  Liebhafsky,  Texas;  Samuel  Loescher, 
Indiana;  William  Lovett,  Louisiana. 
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Federal  Trade  Commission, 
Washington,  D.C.,  July  10,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly, 
Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Enclosed  are  the  foUoAving  supplementary  materials 
concerning  S.  1284.  These  materials  were  requested  by  your  Subcommittee  at  the 
hearings  held  earlier  this  year  and  in  subsequent  communications: 

— A  statement  of  reasons  for  the  proposed  Amendment  to  Section  10  of  the 

Federal  Trade  Commission  Act  (Title  III  of  S.  1284)  ;• 
— A  breakdown  by  asset  size  (of  the  acquiring  company)  of  mergers  in  1968  and 

1972; 
— A  synopsis  of  the  disposition  of  all  FTC  merger  cases  by  document  number 
and  name  since  1950. 
Sincerely, 

Lewis  A.  Engman, 

Chairman. 
Enclosures. 


1  Printed  under  title  III. 
NUMBER  OF  LARGE  MERGERS.i  1968  AND  1972,  WITH  AN  ACQUIRING  COMPANY  OF  $100,000,000  OR  MORE  IN  ASSETS 


Asset  size  of  acquiring  company 


1968 


1972 


$100,000,000  to  $199,000,000 ._ 

$200,000,000  to  $299,900,000 

$300,000,000  to  $399,900,000 .  . 

$400,000,000  to  $499,900,000 _.. 

$500,000,000  and  above 

Total  2 _ ... 

All  large  mergers  (including  acquiring  companies  with  assets  less  than  $100,000,000) 


30 

8 

25 

5 

22 

5 

10 

10 

67 

31 

154 

59 

213 

78 

'  Acquisitions  of  manufacturing  and  mining  companies  with  $10,000,000  or  more  in  assets. 

2  This  figure  includes  acquisitions  in  which  both  partner?  publish  hnancial  reports  and  airo  acquisitions  in  which  1  or 
both  of  the  companies  was  privately  held  and  hence  did  not  publish  financial  reports.  The  principal  sources  of  data  for 
acquisitions  involving  non-public  companies  were  the  FTC's  premerger  notification  reports  and  quarterly  financial  report 
files.  Since  individual  company  data  in  those  files  are  confidential,  company  names  and  asset  values  for  such  acquisitions 
are  suppressed  in  the  more  detailed  tables. 

Source:  Federal  Trade  Commission,  Bureau  of  Economics. 

NAMES  OF  COMPANIES  INVOLVED  IN  ACQUISITIONS,  BY  HUNDRED  MILLION  DOLLAR  SIZE  CLASSES,  1968 


SICCode— Name  of  acquiring  company 


Assets    Name  of  acquired  company 


Assets 


356X:  Rex  Chainbelt,  Inc. 
3611:  Amphenol  Corp 


381X:  Whittaker  Corp 

351X:  Cooper  Industries 

783X;  National  General 

361X:  l-T-E  Circuit  Breaker.. 
324X:  American  Cement  Corp. 
283X:  Miles  Laboratories 


355X 
231X 
651X 
221X 
357X 
508X 
316X 


Ritter  Pfaudler.... 

Hart  Schatfner  &  Marx 

Commonwealth  United 

Bangor  Punta  Corp 

Pitney-Bowes,  Inc 

American  Hospital  Supply.. 
Porter,  H.  K 

3821:  Rockwell  Manufacturing  Co. 

331X:  Cyclops  Corp 

356X:  Automatic  Sprinkler 

354X:  U.S.  Industries. 

Do. 

Do 

231X:  CluettPeabody... 

151X:  Universal  Oil  Products 

356X:  Colt  Industries. 

Do 


Total:  100  to  200: 

Public  (25) 

Confidential  (5). 


109.0 

346X: 

117.9 

3573: 

118.0 

34XX: 

123.1 

342X: 

124.9 

271X: 

125.1 

34XX: 

131.5 

3449: 

135.7 

3291: 

138.8 

381X: 

143.2 

2311: 

144.0 

365X: 

144.4 

351X: 

145.8 

262X: 

148.5 

251X: 

151.1 

147X: 

152.1 

3431: 

157.5 

331X: 

158.1 

355X: 

162.3 

333X: 

162.3 

349X: 

162.3 

3522: 

164.4 

225X: 

183.7 

333X; 

197.1 

331X: 

197.1 

37XX 

Racine  Hydraulics 

Bunker  Ramo  Corp  (subsidiary  of 
Martin-Marietta). 

:  Columbus  Milpar 

Crescent  Niagara 

Grosset  &  Dunlap 

:  Imperial- Eastman 

Pascoe  Steel  Corp 

S.O.S.  (division  of  General  Foods 
Corp.). 

Taylor  Instrument 

Wile,  M.,  &Co -. 

Seeburg  Corp 

Waukesha  Motor  Co 

:  Monarch  Marking 

:  Hamilton  Manufacturing  Co 

:  Pacific  Asbestos 

Sterling  Faucet  Co 

:  Sawhill  Tubular  Products 

:  Meyer,  George  J.,  Manufacturing. - 

:  Capital  Wire  &  Cable.. 

:  Wyatt  Industries 

Big  Dutchman,  Inc 

:  Van  Realte  Co.,  Inc 

:  Calumet  &  Hecia 

:  Crucible  Steel  Co 

:  Holley  Carburetor 


17.3 
68.3 

10.8 
10.9 
40.7 
33.0 
11.2 
55.0 


53. 
13. 
82. 
35. 
26. 
26. 
10.6 
17.5 
26.9 
50.2 
11.0 
19.0 
28.2 
62.6 
101.8 
258.5 
22.1 


1, 094. 8 
79.3 
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NAMES  OF  COMPANIES  INVOLVED  IN  ACQUISITIONS,  BY  HUNDRED  MILLION  DOLLAR  SIZE  CLASSES,  1968-Cont. 


SIC  Code — Name  of  acquiring  company 


27IX:  Crowell  Collier  &  MacMillan... 

521X:  Loews  Theatres.. 

356X:SunsfrandCorp 

356X:  Colt  Industries 

354X:  Ex-Cell-0  Corp 

Do 

162X:  Dillingham  Corp 

361X:  Emerson  Electric. 

Do 

349X:  Crane  Co 

358X:  Kidde,  Walter  &  Co 

283X:  Squibb,  E.  R.  &  Sons 

371X:  BuddCo 

366X:  LearSiegler 

231X:  Kayser-Roth  Corp... 

355X:  White  Consolidated  Industries. 

Do 

355X:  U.S.M.  Corp 

314X:  Interco,  Inc 

321X:  Libbey-Owens-Ford 

285X:  Sherwin-Williams _. 


Total  (200  to  300): 

Public  (21) 

Confidential  (4). 


262X:  Diamond  International  Corp. 

Do 

Do 

Do.... 

Do 

Do 

651X:  City  Investing  Co 

398X:  Armstrong  Cork 

374X:  A.C.F.  Industries 

314X:  Genesco,  Inc 

349X:  Combustion  Engineering 

281X:  Hooker  Chemical 

Do 

314X:  Genesco,  Inc 

349X:  Combustion  Engineering 

204X:  General  Mills.. 

5042:  Consolidated  Foods  Corp 

Do 


Total  (300  to  400): 

Public  (18) 

Confidential  (4). 


283X:  Merck  &  Co.,  Inc 

504X:  Consolidated  Foods  Corp. 

331X:  Wheeling  Steel 

371X:  Fruehauf  Corp 

283X:  Rexall  Drug  &  Chemical.. 
203X:  Hunt  Foods  &  Industries. 
352X:  Dresser  Industries,  Inc.. 

221X:  Glen  Alden  Corp 

271X:  Time,  Inc 


Total  (400  to  500): 

Public  (9) 

Confidential  (1) 

2631:  Federal  Paper  Board  Co. 

3622:  General  Signal  Corp 


Do. 


7396:  Blue  Chip  Stamps 

3561:  Cooper  Industries,  Inc... 
3323:  Amsted  Industries,  Inc... 
2231:  Collins  and  Aikman  Corp. 

Total  (100  to  200): 

Public  (7) 

Confidential  (1) 


2621:  Southwest  Forest  Industries,  Inc. 
2421:  Willamette  Industries,  Inc 


Assets     Name  of  acquiring  company 


207.4 

275X: 

209.7 

211X: 

213.9 

356X: 

224.2 

361X: 

228.5 

3541: 

228.5 

3544: 

246.4 

1429: 

246.6 

356X: 

246.6 

381X: 

246.7 

241X: 

253.1 

364X: 

253.3 

207X: 

264.5 

3715: 

265.1 

3544: 

269.6 

31XX: 

277.3 

354X: 

277.3 

354X: 

282.5 

355X: 

287.0 

2253: 

291.7 

356X: 

293.8 

398X: 

Publication  Corp 

Lorillard,  P.  Corp 

Falk  Corp 

Central  Transformer. 

Greenlee  Bros.  &  Co_ 

Atlantic  Machine  Tool 

Basalt  Rock  Co 

Wiegand,  Edwin  L.,  Co.. 

Therm-0-Disc,  Inc 

HuttigSash  &  Door 

Keystone  Lamp  Manufacturing. 

Beech-  N  ut  Life  Savers 

GIndy  Manufacturing  Corp 

National  Twist  Drill  &  Tool 

Commonwealth  Shoe 

Bullard  Co 

Blaw-Knox  Co _. 

Farreil  Corp. _ 

Campus  Sweater  &  Sportswear. 

Aeroquip  Corp 

Osborn  Manufacturing  Co 


304.2 
337.7 
337.7 
337.7 
337.7 
337.7 
338.9 
353.2 
361.7 
363.6 
364.2 
366.5 
366.5 
371.7 
381.8 
382.5 
387.8 
387.8 


2621:  Groveton  Papers  Co 

354X:  McKay  Co 

351X:  Ryan  Aeronautical. 

354X:  Landis  Machine  Co 

331X:  Rodney  Metals,  Inc 

365X:  Packard-Bell  Electronics. 

275X:  World  Color  Press 

251X:  Thomasville  Furniture... 

306X:  Polymer  Corp 

228X:  Swift  Spinning  Mills 

321X:  Mississippi  Glass.. 

355X:  UdyliteCorp 

349X:  Sel-RexCorp... 

231X:  Susan  Thomas,  Inc 

3481:  Tyler,  W.S.,  Inc. 

203X:  Gorton  Corp 

2011:  Bryan  Bros.  Packing 

284X:  Fuller  Brush  Co 


400.6 
402.5 
404.9 
413.9 
440.7 
463.8 
464.7 
469.7 
474.9 


2899:  Calgon  Corp 

363X:  Electrolux  Corp 

331X:  Pittsburg  Steel 

373X:  Maryland  Shipbuilding... 

34XX:  West  Bend  Co 

209X:  Canada  Dry  Corp 

358X:  Symington  Wayne 

208X:  Schenley  Industries,  Inc. 
27XX:  Little,  Brown  &  Co 


109.4    2631: 
144.4    3821: 


of 


144.4 
148.4 
172.1 
177.1 
179.7 


3569: 
2071; 
3423: 
3321: 
2272: 


Riegel    Paper   Corp   (Paper   and 

Forest  Prods  Div). 
Colorado     Mfg.     Corp    (Sub 

Colorado  Interstate  Corp.) 

Mixing  Equipment  Co.,  Inc 

Sees  Candy  Shops,  Inc 

Nicholson  File  Co 

Glamorgan  Pipe  and  Foundry  Co 
Tennessee  Tufting  Corp 


203. 
203, 


7    2442:  General  Box  Co.. 
7    2421:  Hunt  Lumber  Co. 


Assets 


5 
31.3 

375.2 
55.7 
27.4 
28.7 
10.7 
16.8 
32.1 
12.3 
13.7 
11.2 

172.0 
44.0 
23.4 
ll.Z 
28.0 

129.4 
54.0 
42.  Q 
74.* 
14.8 


1,209.2 
137.7 


17.4 
13.4 
142.8 
16.2 
12.6 
34.2 
14.7 
49.6 
15.7 
10.3 
17.7 
29.5 
13.5 
11.7 
38.8 
28.8 
10.5 
39.4 


516.8 
73.7 


55.8 
81.3 

193.6 
22.5 
42.1 

105.5 
66.1 

570.7 
11.0 


1,148.6 


102.9 

43.5 

19.0 
17.1 
46.9 
15.7 
10.3 


255.4 


16.2 
10.0 
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NAMES  OF  COMPANIES   INVOLVED 


IN  ACQUISITIONS,   BY  HUNDRED   MILLION  DOLLAR  SIZE  CLASSES, 
1968 — Continued 


SIC  Code— Name  of  acquiring  company 


Assets    Name  of  acquired  company 


Assets 


2092:  Central  Soya  Co.,  Inc. 
3321:  Harsco  Corp 


Total  (200  to  300): 

Public  (4) 

Confidential  (1). 

3312:  Cyclops  Corp 

3691:  Gould,  Inc 

3634:  Sunbeam  Corp 

Do -. 


Total  (300  to  400): 

Public  (4) 

Confidential  (1). 


2043:  Quaker  Oats  Co 

2282:  Chromalloy  American  Corp. 

6711:  Interco.  Inc 

6153:  Amfac,  Inc 

2085:  Heublein,  Inc 

3622:  Emerson  Electric  Co 


Total  (400  to  500): 

Public  (6) 

Confidential  (4). 


221.3    2096:  Filbert,  J.  H.  Inc. 
230.6    3442:  Edwards  Mfg.  Co. 


304.5  3444:  Smith,  ElvinG.  &  Co 

326.0  3621:  Century  Electric  Co 

361.6  3585:  Bally  Case  &  Cooler,  Inc. 
361.6  3433:  Zink,  John  Co 


423.7 
426.1 

437.9 
451.9 
453.6 
457.7 


3941:  Marx  Louis  &  Co.,  Inc... 

3522:  Kewanee  Machinery  &  Conveyor 
Corp. 

2328:  Big  Yank  Corp 

2011:  Wilhelm  Co 

201X:  Spring  Valley  Foods,  Inc 

3679:  Fusite  Corp... 


14.6 
10.3 


51.1 


13.2 
33.9 
11.4 
18.9 


77.4 


36.3 
10.1 

11.4 
15.2 
12.7 
11.3 


97.0 
72.2 
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THE  500  LARGEST 
INDUSTRIAL  COMPANIES 


Why  the  Growth  Fizzled  at  I.T.T. 

Let's  Keep  Cool  About  Foreign  Investment 

How  OPEC  Runs  Its  Cartel 
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The  500  Largest  Industrial  Corporations 

(ranked  by  sales) 

STOCKHOLDERS' 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

•74 

■73 

(JOOO) 

(iOOO) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

-    1 

2 

ElI0il(New  York) 

42,061,336* 

31,332,440 

1 

3,142.192 

1 

15,723,954 

1 

2 

1 

General  Motors  (Delroil) 

31,549,546 

20.468,1110 

2 

950,069 

8 

12,530,59/ 

2 

3 

3 

Ford  Motor  (Dearborn,  Mich.) 

23,620,600 

14,173,600 

4 

360,900 

20 

6,241,300 

8 

4 

G 

Teiaco  (New  York) 

23,255,497 

17,176,121 

3 

1,586,441 

3 

9,002,840 

4 

5 

7 

Mobil  Oil  (New  York) 

18,929,033« 

14,074,290 

5 

1.047.446 

5 

6,436,366 

6 

6 

11 

Slanilard  Oil  oi  California  (San  Trancisco) 

17,191,186 

11,639,996 

8 

970,018 

7 

M50,186 

5 

7 

10 

Gull  Oil  (Pittsburgh) 

16,458,000* 

12,503,000 

7 

1,065,000 

4 

6,329,000 

7 

8 

5 

General  Electric (fjulield,  Conn) 

13,413,100 

9,369,100 

10 

608,100 

12 

3,704,300 

13 

9 

8 

International  Business  Machines (Armonk.  NY) 

12,675,292 

14.027.108 

6 

1,837,639 

2 

10.110,342 

3 

10 

9 

Inlernatiogal  Tel.  i  Tel.  (New  York) 

11,154,401 

10.696.544 

9 

451,070 

16 

4,134,009 

11 

11 

4 

Chrysler  (Highland  Park,  Mich  ) 

10,971,416 

6.732.756 

13 

(52,094) 

493 

2.660.473 

18 

12 

13 

U.S.  Steel  (New  Yoik) 

9,186,403 

7.717.493 

12 

634,858 

9 

4.454,203 

10 

13 

15 

Standard  Oil  (Ind.)  (Chicago) 

9,085,415* 

8.915.190 

11 

970,266 

•     6 

5,125,107 

9 

14 

18 

Shell  Oil  (Houston) 

7,633,455* 

6,128.884 

16 

620,539 

II 

3,559,695 

14 

15 

12 

Western  Electric  (New  York) 

7,381,728 

5.239.551 

18 

310,633 

28 

3,230,986 

17 

16 

21 

Continental  Oil  (Stamford.  Conn ) 

7,041,423 

4,673,434 

22 

327,609 

23 

2,054,264 

24 

17 

16 

E.I.  du  Pont  de  Nemours  (Wilmington,  Del) 

6,910,100 

5,980,300 

17 

403,500 

17 

3,752,600 

12 

18 

26 

Atlantic  Richlield  (Los  Angeles) 

6,739,682* 

6,151,608 

15 

474,600 

15 

3.454.768 

15 

19 

14 

Westinghouse  Electric  (Pittsburgh) 

6,466,112 

4,301,804 

24 

28,132 

277 

1,924,071 

27 

20 

36 

Occidental  Petroleum  (Los  Angeles) 

5,719,369 

3,325,471 

32 

280,677 

32 

1,094,444 

52 

21 

24 

Belblehom  Steel  (Bethlehem,  Pa.) 

5,380.963 

4,512,617 

23 

342,034 

21 

2,490.132 

20 

22 

28 

Union  Carbide  (New  York) 

5,320,123 

4,882,800 

20 

530,058 

14 

2.505,300 

19 

23 

19 

GoodM"  Tire  &  Rubber  (Akron,  Ohio) 

5,256,247 

4,241.626 

25 

157,461 

54 

1,746,668 

32 

24 

29 

Tenneco  (Houston) 

5,001,474 

6,401.557 

14 

321,468 

25 

2.142,374 

23 

25 

40 

Phillips  Petroleum  (Barllesville,  Okla.) 

4.980.704 

4,028,112 

28 

402,138 

18 

2,273,696 

21 

26 

22 

International  Harvester  (ChicaEO)^ 

4,965,916 

3,326,902 

31 

124,053 

72 

1,364,158 

42 

27 

38 

Dow  Chemical  (Midland,  Mich.) 

4,938,483 

5,114,314 

19 

557,457 

13 

1,973,076 

25 

28 

30 

Procter  t  Gamble  (Cincinnati)' 

4,912,279 

3,071,322 

3!, 

316,695 

26 

1,934. r8u 

26 

29 

23 

LTV  (Dallas) 

4,768,010 

2,030,722 

65 

111,692** 

87 

344,346 

202 

30 

27 

Esmark  (Chicago)! 

4,615,715 

1,266,143 

124 

68,065 

154 

536,934 

140 

31 

20 

RCA  (New  York) 

4,594,300 

3,646,600 

29 

113,300 

83 

1.150,300 

49 

32 

25 

Eastman  KoOaK  (Rochester,  NY) 

4,583,629 

4,703,293 

21 

629.519 

10 

3.427,469 

16 

33 

31 

Kraftco  (Glenview,  III.) 

4,471,427 

1,710,438 

84 

94,627 

108 

850,011 

79 

34 

49 

Union  Oil  oi  Calilornia  (Los  Angeles) 

4.419,049- 

3,458,650 

30 

288,003 

30 

l,922,b4b 

28 

35 

35 

Rockwell  International  (Pittsburgh)^'' 

4,408,500 

3,043,000 

36 

130,300 

68 

1,095,200 

51 

36 

34 

Caterpillar  Tractor  (Peoria,  III) 

4,082,127 

2,933,940 

40 

229,181 

36 

1.463  536 

38 

37 

60 

Sun  Oil  (St  Davids,  Pa.) 

3,799,581 

•     4,063,278 

27 

377,727 

19    ' 

2.246,835 

22 

38 

80 

Amerada  Hess  (New  York) 

3,744.521 

2,255,256- 

54 

201,858 

42 

945,l;lt, 

64 

39 

33 

Boeini  (Seattle) 

3,730,667 

1,745,314 

82 

72,432 

144 

954,967 

63 

40 

3/ 

Firestone  Tire  &  Rubber  (Akron,  Ohio)-! 

3.674.890 

2,997,938 

38 

154,025 

57 

l,453,39;j 

39 

41 

41 

Xeroi  (Stamford,  Conn.) 

3,576,442 

4,090,055 

26 

331,083 

22 

1,754,026 

31 

42 

43 

Beatrice  Foods  (Chicago)' 

3,541,216 

1,419,424 

105 

116,991 

80 

767,737 

92 

43 

45 

Monsanto  (St  Louis) 

3.497.900 

2,938,000 

39 

323,200 

.   24 

1.755.000 

30 

44 

42 

W.R.  Grace  (New  Yoik) 

3.472.291 

2.476.239 

50 

130,558 

67 

860.781 

77 

45 

32 

Greyhound  (Phoenix) 

3,458,336 

1,357.328 

110 

57,955 

169 

571.822 

131 

46 

59 

United  Aircraft  (East  Hartford,  Conn  )' 

3,321,106 

1,820.112 

76 

104,705 

95 

868.490 

74 

47 

48 

Borden  (New  York) 

3,264,502 

1.659.263 

90 

83,845 

127 

1        810.431 

84 

48 

56 

R.J.  Reynolds  Industries  (Winston  Salem.  N  C) 

3,229,i)68' 

3.126.074 

34 

310.698 

27 

1.696,810 

33 

49 

44 

Lockheed  Aircraft  (Burbank,  Calif ) 

3,222,000^ 

N.A. 

NA. 

NA. 

50 

75 

Ashland  Oil  (Russell.  Ky)> 

3,215,61,7' 

1.715,761 

83 

113,004 

84 

661,828 

111 

THE  DEFINITIONS  AND  CONCEPTSUNDERiriNG  THE  FIGURES  IN  THIS 

OlflECTORY  ARE  EXPLAINED  ON  PAGE  730 
"Does  not  include  eio^e  taxes,  see  the  explanation  ot  "sales"  on  page  230 
tAvecage  lor  the  yeai,  see  the  refeience  lo  "employees"  on  page  230 


"Represents  an  etifdordinary  credit  of  at  least  10  percent,  see  the  explanations 

ol  "nei  income"  and    earnings  per  shate"  on  page  230 

N  A  Not  available 
^figureisa  fORTUNE  estimate. 
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The  500  Largest  Industrials 

STOCKHOLDERS 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

■74 

•73 

(SOOO) 

(JOOO) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

51 

55 

Armco  Sliel  (Mrddletown,  Ohio) 

3,190,084 

2,541,699 

49 

204,260 

40 

1,274,682 

43 

52 

51 

Conllnental  Can  (New  Yorli) 

3,087.448 

1,990,791 

68 

119,449 

78 

814,476 

83 

53 

47 

Litton  Industries  (Beverly  Hills)" 

3,081,978 

2,214,354 

57 

(39,806) 

490 

768,007 

91 

54 

39 

McDonnell  Douglas  (St  Louis) 

3,075,036 

2,225,702 

56 

106.684 

91 

772.350 

89 

55 

53 

Ralston  Purini  (St  Louis)' 

3,073,210 

1,349,687 

113 

90,691 

113 

602,576 

124 

56 

57 

International  Paper  (New  York) 

3,042,235 

2,729,884 

44 

262,600 

34 

1,367,229 

41 

57 

92 

Philip  Morris  (New  York) 

3,042,094' 

2,653,263 

47 

175,516 

47 

974,673 

62 

58 

4h 

General  Foods  (While  Plains,  NY)" 

2.986,692 

1,855,290 

74 

119,480 

77 

873,204 

73 

59 

50 

Minnosota  Minini  t  Manulacturing  (St  Paul) 

2,936,959 

2,841,346 

43 

301,739 

29 

1,695,216 

34 

60 

104 

Maralhon_Oil  (Findlay,  Ohio) 

2,882,174' 

1,799,876 

77 

170,493 

50 

996.506 

59 

61 

77 

Citias  Service  (Tulsa,  Okla.) 

2,806,300 

2,897.900 

41 

203,800 

41 

1,673,700 

35 

62 

101 

Getty  Oil  (Los  Angeles) 

2.742,269 

3.003,622 

37 

280,973 

31 

1,836,163 

29 

63 

73 

Republic  Steel  (Cleveland) 

2,741,370 

2,041,590 

64 

170,706 

49 

1,232,422 

46 

64 

70 

National  Steel  (Pillsbiiigli) 

2,727,774 

2,288,473 

53 

175  764 

4h 

1,192,303 

48 

65 

68 

Aluminum  Co.  of  America  (Pittsburgh) 

2,727,290 

3,197,860 

33 

173,110 

48 

1,547,006 

36 

C6 

52 

Singer  (New  Yoik) 

2.061,700 

2,016,100 

07 

(10,100) 

485 

768,900 

90 

67 

66 

American  Can  (Greenwich,  Conn ) 

2,657,948 

1,786,943 

79 

95,064 

107 

754,314 

95 

68 

54 

Honeywell  (Mirine.ipolis) 

2,625,683 

2,679,385 

46 

75,708 

139 

938.227 

67 

69 

65 

ColtatePilmolive  (New  York) 

2,615,448 

1,357,260 

111 

118,698 

79 

698,956 

104 

70 

62 

Sperry  Rand  (New  Yoit)'- 

2,613.486 

2,155,410 

60 

112,558 

85 

979,505 

61 

71 

81 

CPC  International  (Englewood  Clifis,  N  J ) 

2,570,273 

1,351,088 

112 

99,153 

102 

595,565 

125 

72 

64 

Champion  Intcrnalional  (New  York) 

2,532.269 

1,935,409 

70 

100,863 

99 

764,23/ 

93 

73 

58 

Weyerhaeuser  (Tacoma,  Wash.) 

2,529,013 

2.878,510 

42 

276,197 

33 

1,491,647 

37 

74 

l» 

Coca-Cola  (Allaiila) 

2.522,150 

1,536,328 

99 

195,972 

43 

1,021,572 

55 

75 

78 

Deere  (Moline,  lll)> 

2,495,086 

2,022,083 

66 

164,311 

52 

1,062,238 

53 

76 

67 

TRW  (Cleveland) 

2,436,022 

1,698,372 

85 

100,930 

98 

713,121 

102 

77 

61 

Bendii  (Southfield,  Mich  )> 

2,480,900 

1,579,100 

97 

75,800 

138 

681,500 

106 

78 

85 

Inland  Steel  (Chicago) 

2,450,289 

1,759,643 

31 

148,009 

60 

939,338 

66 

79 

63 

Georgia-Pacific  (Portland,  Ore) 

2,432,350 

2,230,670 

55 

164,350 

51 

897,440 

69 

80 

76 

Consolidated  foods  (Chicago)^ 

2,3/9.862 

1,160,287 

137 

71,581 

149 

603,750 

122 

81 

71 

Burlington  Industries  (Greensboro,  N  C)> 

2.329,971 

1,644,563 

94 

99,541 

101 

886,686 

72 

82 

72 

Uniroyal  (New  Yuik) 

2,300.533 

1,647, iifO 

■92 

48,630 

191 

630,850 

117 

83 

79 

Gulf  I  Western  Industries  (New  York)i° 

2,295.519 

2,683,022 

45 

100,646 

100 

1,217,007 

47 

84 

74 

United  Brands  (New  Yoik) 

2,230.106 

1.161,082 

136 

(43,607) 

491 

471,547 

159 

85 

95 

Allied  Chemical  (Morristown,  NJ.) 

2,215,946 

1,968,449 

69 

150,816 

58 

1,011,135 

56 

86 

82 

American  Brands  (New  Yoik) 

2,210,352' 

2.435.256 

51 

136,663 

65 

1,059,633 

54 

87 

110 

Standard  Oil  (Ohio)  (Cleveland) 

2,166,177 

.      2.621,484 

48 

147,511" 

61 

1,243,594 

45 

88 

84 

Owens-lllmoiS(  Toledo) 

2,1U,,436 

1,845,283 

75 

83,472 

128 

789,929 

8/ 

89 

83 

Textron  (Providence) 

2,113,754 

1,457,901 

104 

105,904 

92 

717,596 

101 

90 

93 

PepsiCo  (Puicha'.e,  N  Y) 

2,080,759 

1,380,029 

108 

87,419 

120 

556.926 

136 

91 

90 

FMC  (Chicago) 

2,074,070 

1,672,071 

89 

80,887 

130 

749,137 

97 

92 

87 

American  Home  Products  (New  York) 

2,048,741 

1,2111,596 

128 

225.642 

3/ 

800,376 

85 

93 

88 

American  Motors  (Detroit)' 

2,000,200 

863,315 

178 

27,546 

281 

382,972 

186 

94 

102 

General  Mills  (Minneapolis)" 

2.0110.103 

1,116,899 

140 

75,13/ 

1411 

483,433 

156 

95 

115 

Reynolds  Metals  (Richmond,  Va) 

1,993,189 

2,323,728 

52 

111,132 

88 

798,588 

86 

96 

89 

8.  F.  Goodrich  (Akion,  Ohio) 

1,979,754 

1,646,862 

93 

52,023 

181 

717,7/3 

100 

97 

86 

NCR  (Dayton.  Ohio)" 

1,979,003 

2,110,417 

61 

87,165 

121 

732,572 

99 

98 

96 

General  Dynamics  (St  Louis) 

l,S6)i,ll6 

1,184,708 

133 

52,910 

180 

451,892 

165 

99 

99 

Johnson  t  Johnson  (New  Brunswick,  N  J ) 

1,937,211 

1,405,365 

106 

161,620 

53 

999,365 

58 

100 

103 

Raytheon  (Lexiiit'.toii,  Mass) 

1,'J?8.855 

917,761 

174 

57,751 

171 

403,206 

176 

'Does  not  include  eicise  lanes,  see  (he  explanation  ol    sales"  on  page  230 
lAveiaje  tor  Ihe  yeat,  see  the  leleience  to  "employees"  on  page  230 


"Represents  an  exltaoidmaty  ctedit  ot  at  least  10  percent,  see  the  explanations 
of     net  income"  and  "earmnss  per  share"  on  page  230. 
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The  500  Largest  Industrials 

STOCKHOLDERS 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

74 

■73 

(tOOO) 

(iOOO) 

RANK 

(JOOO) 

RANK 

am, 

RANK 

101 

100 

Ceiintsa  (New  yo(k) 

1,928,000 

1,873,000 

73 

98.000 

103 

761,000 

94 

102 

94 

WatneiLambetl  (Morns  Plains.  N  J ) 

1.911.046 

1,618,270 

95 

155,323 

55 

1,001,016 

57 

103 

112 

Carnition  (los  Angeles) 

1.886,828 

967,626 

169 

79.661 

132 

502,632 

148 

104 

134 

Ogden  (New  yoik) 

1, 858.1 19 

875,400 

177 

46,623 

197 

247,480 

264 

IDS 

140 

l|rlies-Youii(sto»n  (New  Orleans) 

1,793,165 

1,655,958 

91 

120.954 

75 

712,073 

103 

106 

114 

Nabisco  (Neiv  Yoih) 

1,793.049 

1,046,850 

153 

45.458 

202 

384,804 

184 

107 

111 

American  Ciranamiil  (Wayne.  N  J ) 

1,779,872 

1,602,879 

96 

154.724 

56 

981,211 

60 

108 

10/ 

Borg  Warner  (Chicap,o) 

1,767,801 

1,284,593 

121 

60,840 

183 

670,019 

108 

109 

122 

Crown  Zillirbach  (San  Francisco) 

1,766,190 

1,526,875 

101 

124,791 

71 

744,811 

98 

110 

106 

Ealon  (Cleveland) 

1,759,668 

1.316,839 

117 

89,857 

114 

594,318 

126 

111 

105 

CBS  (New  York) 

1,751.341 

1,075,438 

146 

108,557 

89 

568,890 

132 

112 

130 

Central  Soya  (fort  Wayne,  lnd)» 

l,/49,304 

436,880 

294 

31,572 

251 

194,157 

305 

113 

109 

PPG  Industries  (Pittsburgh) 

1,744,003 

1,686,040 

87 

93,728 

110 

861,140 

76 

114 

133 

Kaiser  Aluminum  &  Chemical  (Oakland.  Calil ) 

1,735,501 

2.057,351 

62 

104,348 

9fi 

750,031 

96 

115 

121 

General  Tire  t  Rubber  (Akron.  Ohio)" 

1,726,199 

1.472.326 

103 

78.113 

134 

671,246 

107 

116 

113 

Teledyne(los  Anpeles) 

1,699,987 

1,127,648 

138 

31,137 

255 

497,208 

151 

117 

108 

American  Standaril  (New  York) 

1,676,973 

1,176,519 

134 

41,776 

214 

378,620 

187 

118 

125 

Anaconda  (Nev\  York) 

1,672,724 

1.931.272 

71 

247.128" 

35 

1,267,272 

44 

119 

120 

Kennecott  Copper  (New  York) 

1,664,247 

2,209,070 

58 

210,903" 

38 

1,441,957 

40 

1?0 

1?4 

Standard  Brands  (New  York) 

1,647.939' 

950,080 

172 

55.932 

175 

388,866 

183 

121 

91 

Signal  Companies  (Beverly  Hills,  Calif ) 

1,645,003 

1,532,912 

100 

176.066 

45 

786,302 

88 

122 

9/ 

Whirlpool  (Benton  Harbor.  Mich  ) 

1,619,969 

745,15b 

200 

24.946 

296 

401,329 

177 

123 

118 

Norton  Simon  (New  York)* 

1,599,831 

1.198.699 

132 

72.327 

146 

662,483 

110 

124 

127 

NL  Industries  (iJew  York) 

1,597,474 

1,033,480 

156 

77,921 

135 

498,500 

150 

125 

123 

Bristol-Myers  (New  York) 

1,590,949 

1,041,263 

155 

120,403 

76 

609,964 

121 

126 

131 

Teias  Instruments  (Dallas) 

1,572,487 

952.252 

171 

89,621 

116 

541,372 

138 

127 

98 

US.  Industries  (New  York) 

1,566,679 

1,049,041 

152 

13.171 

347 

521,281 

142 

128 

174 

ArcherDaniels-Midland  (Decatur.  Ill  )* 

1,551,289 

439,000 

291 

29,410 

265 

176,923 

327 

129 

220 

Kerr-McGee  (Oklahoma  City) 

1,550,349 

1,164,432 

135 

116.408 

81 

654,658 

114 

130 

132 

Plizer  (New  York) 

1,541,673 

1.683.094 

88 

135,267 

66 

850,850 

78 

131 

117 

Iowa  Bee(  Processors  (Dakota  City,  Neb )' 

1,537,198 

189,246 

457 

16.538 

364 

77,617 

459 

132 

129 

Mead(Daylon,  Ohio) 

1,526,022 

1,061.047 

150 

81,969 

129 

508,623 

145 

133 

145 

Hercules  (Wilmington,  Del) 

1,525,489 

1,341,724 

115 

93.654 

111 

659,159 

112 

134 

136 

Burroughs  (Delioit) 

1,510,836 

2.046.282 

63 

142.937 

63 

1.133,526 

50 

135 

148 

St.  Regis  Paper  (New  York) 

1,470,762 

1,307,498 

118 

105,020 

93 

692,053 

105 

136 

139 

Campbell  Soup  (Camden,  N  ) )'" 

1,468,199 

824,321 

182 

85.365 

124 

625,367 

119 

137 

128 

Boise  Cascade  (Boise,  Idaho). 

1,453,550 

•   1,575,697 

98 

104,970 

94 

821,934 

82 

138 

142 

Kimbccly-Clark  (Neenah,  Wis) 

1,439.383 

1,229.420 

129 

95.252 

106 

667.544 

109 

139 

138 

H.J.  Heini  (Pittsburgh)'' 

1,438,251 

987,381 

163 

64.320" 

157 

447,434 

167 

140 

135 

Combustion  Engineering  (Stamford.  Conn) 

1,428,028 

982,025 

166 

37,484 

227 

340,500 

207 

141 

155 

Associated  Milk  Producers  (San  Antonio.  Teias)* 

1,416,298 

202,001 

451 

NA." 

55,817 

475 

142 

162 

IngersollRand  (Woodiliff  Lake,  N  J ) 

1,414.788 

1,379,872 

109 

101,112 

97 

655,020 

113 

143 

154 

Anheuser-Busch  (St  Louis) 

1.413,091 

931,374 

173 

64.019 

158 

537,762 

139 

144 

166 

Pullman  (Chicaeo) 

1.411.411 

806,711 

186 

41,332 

215 

296,541 

235 

145 

143 

Illinois  Central  Industries  (Chicago) 

1,402,870 

2,198,595 

59 

60,055 

166 

912,688 

68 

146 

163 

Dresser  Industries  (Dallas)' 

1,397,970 

1,290,048 

119 

63.246 

160 

553.542 

137 

147 

141 

White  Motor  (Cleveland) 

1,389,806 

839,959 

181 

22.564 

310 

257.129 

259 

148 

149 

Clark  Equipment  (Buchanan.  Midi ) 

1,370,568 

1,005,771 

160 

50.064 

185 

383,278 

185 

'     149 

116 

Motorola  (Chicago) 

1,367,171 

1.072,989 

148 

70.728 

150 

585,711 

127 

,     150 

150 

Studebaker-Worthington  (New  York) 

1,349,778 

1,104,492 

143 

9,747 

422 

315,220 

222 

'Does  not  include  eicise  lates.  see  the  eiplanation  ol  "sales"  on  page  210 
tAveiage  (or  the  year,  see  Ihe  leference  to  "emptoyees"  on  page  230 
"Represents  an  eitraoidinary  credit  ot  at  least  10  peicent.  see  the  eiplanations 
ol     nel  income"  and    earnings  per  shaie  '  on  pa^e  230. 


{Represents  an  eihaordmary  charge  ol  at  least  10  percent,  see  the  ciplsnations 
ol"net  income"  and  "earnings  per  share"  on  page  230. 
N  A   Not  available 
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7\ne  500  Largest  Industrials 

STOCKHOLDERS' 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

.'74 

■73 

((000) 

(JOOO) 

RANK 

($000) 

RANK 

(JOOO) 

RANK 

151 

157 

Asarco  (New  York)" 

1,344,050 

1.328,798 

116 

125,805 

70 

862,526 

75 

152 

151 

Merck  (Railway,  N  1 ) 

1.329,550 

1.243.2.?/ 

12/ 

210,49? 

39 

822. 7?2 

81 

153 

222 

Fruehaul  (Oettoit) 

1,314,966 

1,020,856 

157 

22,730 

309 

342,283 

204 

-154 

210 

Coastal  States  Gas  (Houston) 

1,305,210 

1,696,9-13 

86 

55,126 

1/6 

4/9,8211 

15/ 

155 

159 

Jim  Waller  (Tampa,  Flay* 

1,291,915 

1,258,971 

126 

63,330 

159 

393,957 

181 

156 

160 

Babcock&  Wilcox  (New  Yoik) 

1,277,168 

1,055.974 

151 

34,135 

241 

341.6119 

205 

157 

152 

J. P.  Stevens  (New  York)" 

1,264,104 

750,479 

196 

39,386 

221 

403.683 

175 

158 

1.14 

Allis-Cti3lmcrs(West  Allis,  Wis) 

1.262.330 

981.943 

16/ 

22,105 

317 

419,11 1 

1/2 

159 

146 

Avon  Products  (New  York) 

1,260,292 

749.275 

198 

111,755 

86 

471,599 

158 

160 

158 

Gillette  (Boston) 

1,246.422 

998,490 

162 

8/, 739 

119 

434,69? 

168 

161 

137 

Olin  (Stamlord,  Conn  ) 

1,243,391 

953,323 

170 

83,913" 

126 

488,059 

154 

1G2 

186 

Farmlanil  industries  (Kansas  City,  IMo  )" 

1,233,020 

651,640 

2?5 

N,A» 

19C,3:-,,- 

303 

163 

169 

Qualier  Oats  (Ctiicago)' 

1,227,345 

776,389 

191 

39,878 

218 

338,441 

210 

164 

168 

Dart  Industries  (Los  Angeles) 

1,214.097 

1,113,565 

141 

67,290 

156 

618,n61 

120 

165 

171 

SCM  (New  York)* 

1,202,248 

646,683 

228 

27,646 

279 

266,068 

249 

166 

119 

Genesco  (Nashville,  Tenn  y" 

1,184.727 

556,238 

249 

17,128 

359 

229,8?' 

2/8 

167 

126 

AMAX  (New  York)'' 

1.163.380 

1,767,860 

80 

148,430 

59 

942,200 

65 

168 

147 

Martin  Marietta  (Rockvilie,  Md  ) 

l.I56,/5n' 

1,121.174 

139 

8(1,801 

131 

583,6M 

128 

169 

• 

Pillslon  (New  York) 

1,145,729 

687,657 

214 

107,446 

90 

322,788 

218 

170 

17/ 

Crane  (New  Voik) 

1.144.0.11 

607,947 

238 

56,133 

1/4 

224,4'. 

283 

171 

191 

Coll  Industries  (New  York) 

1,143.508 

777,635 

190 

77,303 

137 

339,722 

208 

172 

180 

Emerson  Electric  (St  Louis)> 

1.137.771 

713,144 

209 

86,550 

123 

565,/ 3:i 

!46 

-173 

317 

Charier  (Jacksonville,  Fla.) 

1,122,411 

419,877 

304 

40,251 

216 

128,255 

394 

174 

16/ 

lnterco(SI  Louis)' 

1.121.92/ 

546.900 

252 

47,042 

196 

35'),.3-.. 

194 

175 

156 

Grumman  (Bethpage,  NY) 

1,112,856 

445,384 

284 

32929.. 

246 

126,435 

396 

176 

1/3 

Eli  Lilly  (Indianapolis) 

1,111.548 

1.265.055 

125 

1/8,80/ 

44 

84«,4i-: 

80 

177 

153 

E*ans  Products  (Portland.  Ore ) 

1,109,982 

709,105 

211 

(44,414) 

492 

205,962 

295 

178 

183 

Scott  Paper  (Philadelpliia) 

1.109.51; 

1.108.4fi8 

142 

69,435 

152 

C27,f'i. 

118 

179 

165 

Oils  Elevator  (New  York) 

1.108,942 

764,209 

194 

43,529 

210 

300,229 

231 

180 

1/2 

Walter  Kidde  (Clifton,  N  1 ) 

1.107.1GC 

853,039 

180 

39,921 

217 

335,3./. 

212 

181 

185 

Johns- Manville  (Denver) 

1,105,508 

986.888    . 

165 

71,883" 

148 

561,437 

134 

182 

195 

Northwest  Industries  (Cfncago) 

1.103./00 

1, 088,500 

144 

142.068-' 

64 

503.. : 

14/ 

183 

182 

Land  O'Lakes (Minneapolis) 

1.100,095 

280,595 

390 

N,A." 

124.448 

399 

184 

161 

Pennioil(Hou5ion) 

1.09?.545 

l,/9/,9D2 

/a 

127,450 

69 

511^ 

144 

185 

188 

National  Distillers  &  Chemical  (New  York) 

1,088,557' 

1,018,604 

158 

89.677 

115 

564.849 

133 

186 

• 

Kaiser  Industries  (Oakland,  Calil ) 

1,085,414 

1,269,39/ 

123 

34.993- • 

236 

576./'- 

129 

187 

181 

Control  Data  (Minneapolis) 

1,080,567 

1,906,252 

72 

3,725" 

459 

890,747 

71 

188 

1/0 

Dana  (Toledo,  Ohio;" 

l.CJ//,632 

753,162 

195 

61.088 

162 

389  3' 

182 

-189 

305 

Commonwealth  Oil  Reflnint  (San  Juan,  P  R ) 

1,059,416 

531,456 

257 

10.726 

411 

215,003 

289 

190 

179 

Corning  Glass  Works  (Corning,  N  Y  ) 

1,050.962 

987.015 

164 

48.125 

193 

535,2'. 

141 

191 

248 

Amstar  (New  York)' 

1,046,890 

477,115 

275 

31,411 

252 

202,822 

299 

192 

178 

Del  Monte  (San  Francisco)'* 

1.042.608 

636.372 

229 

39,136 

222 

2/3,.' 

245 

193 

198 

Ajway  (Syracuse,  NY)' 

1,039,966 

455.534 

282 

NA." 

135,973 

391 

194 

213 

WheelingPittsliurgh  Steel  (Pittsburgh) 

1,»37,182 

722,361 

206 

73,418 

143 

3/u,.'   i 

19U 

195 

176 

Phelps  Dodge  (New  York) 

1,026,091 

1,492,897 

102 

121,676 

74- 

892,344 

70 

196 

206 

Rohm  i  Haas  (Philadelphia) 

1.021.736 

1,005,527 

161 

74,390 

141 

517,800 

143 

197 

175 

AMF(White  Plains,  NY) 

1,020,302 

807,703 

185 

22,126 

316 

287.522 

237 

198 

22/ 

Ethyl  (Richmond,  Va)" 

1,019.559 

/83,049 

189 

74.29/ 

142 

399'   .. 

1/9 

199 

200 

White  Consolidated  Industries  (Cleveland) 

1,016,621 

733,185 

205 

38,477 

224 

262,529 

254 

200- 

19/ 

Kellogg  (Battle  Creek,  Mich) 

1,009,818 

509.518 

266 

72,031 

147 

353,o:o 

198 

•  liid.cales  Ihai  a  coiporalion  was  not  among  the  500  or  Ihe  Second  500  in  1973. 
'Does  nol  include  excise  taxes,  see  the  explanation  ol    sales"  on  page  230. 
t  Average  tor  llie  year .  see  the  leteience  to  '  employees"  on  page  230. 


"Represenls  an  extraordinary  cre''>l  ol  al  least  10  petcent,  see  the  eiplanalions 

ol  "net  income"  and  "earnings  ,    r  sfiaie"  on  page  230. 
IRepresents  an  eitraordinary  c:       ,e  ot  at  least  10  percent    see  the  eiplanalion 

ol  "nel  income"  and  "earnings  ,    i  share"  on  page  230. 

U  A.  Not  available. 
'^Name  changed  liom  American  Smelling  &  Refining, 
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RANK 

n 

■13 

201 

189 

202 

203 

203 

208 

2M 

221 

205 

216 

206 

184 

207 

190 

208 

212 

209 

187 

210 

192 

211 

242 

212 

194 

213 

320 

214 

193 

215 

199 

216 

207 

2i; 

223 

218 

164 

219 

215 

220 

201 

221 

211 

222 

247 

223 

218 

224 

2C5 

225 

241 

226 

202 

227 

230 

228 

279 

229 

204 

230 

209 

231 

298 

232 

214 

233 

253 

234 

274 

235 

244 

236 

228 

237 

234 

238 

21? 

239 

219 

240 

226 

241 

224 

242 

249 

243 

260 

244 

238 

245 

236 

246 

233 

247 

250 

248 

267 

249 

254 

250 

240 

The  500  Largest  Industrials 

COMPANY 


Squltb  (New  York) 

Pillsburr  (^^lnrlP3pollS)" 

AIco  Slandari)  (Valley  Forge.  Pa.)> 

Norlti  American  Philips  (Nevs  York)" 

Williams  Companies  (Tulsa) 

American  Broailcasling  (New  York) 
Carrier  (Syracuse,  N  Y  )' 
Allejiieny  Indium  Industries  (Pittsburgh) 
Oscar  Mayer  (Madison.  Wis  )■ 
Heublein  (f  arnnnptou,  Conn  )* 

Diamond  Shamrock  (Cleveland) 

United  Merchants  &  Manufacturers  (New  York)' 

American  Petrolina  (Dallas) 

GAF(Ne»  Vcrk) 

Geo.  A.  Hornel  (Austin,  Minn  )> 

Whitlaker  (Los  Angeles)' 
Koppets  (Pittsburgh) 
Zenith  Radio  (Cliicago) 
Union  Camp  (Wayne,  N  J ) 
McGraw  Edison  (Elgin   III) 

Paccar  (Bellevue,  Wash.) 
Levi  Strauss  (San  Francisco)^" 
American  Beet  Packers  (Omaha,  Neb)" 
Armstrong  Cork  (Lancastci,  Pa) 
Hewlett-Packard  (Palo  Alto,  Cahf.)} 

Pet  (St    Lou:'!)'' 

Anderson.  Clayton  (Houston)* 

Foster  Wheeler  (Livingston,  N  J ) 
Sterling  Drug  (New  York) 
Budd(Troy  Mich  ) 

Murptiy  Oil  (El  Dorado,  Ark) 

U  S   Gypsum  (Chicago) 

Staufter  Chemical  (Westport,  Conn.) 

International  Minerals  I  Chemical  (Libertyville.  III.)' 

Weslvaco  (New  York)> 

Northrop  (Los  Angeles) 
Cummins  Engine  (Columbus,  Ind.) 
Owens-Corning  Fiberglas  (Toledo) 
Time  Inc.  (New  York) 
Jos.  Schlit:  Brewing  (Milwaukee) 

Shervnir-Williams  (Cleveland)" 

Upjohn  (Kalamazoo,  Mich  ) 
Universal  Oil  Products  (Oes  Plaines,  Ml ) 
Chromalloy  American  (New  York) 
Brunswick  (Skokie,  III.)" 

Diamond  International  (New  York) 
Container  Corp.  of  America  (Chicago)" 
Crown  Cork  t  Seal  (Philadelphia) 
Abbott  Laboratories  (Norlh  Chicago,  III) 
Eltra(Ne/.  York)' 


STOCKHOLDERS' 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

(iOOO) 

(JOOO) 

RANK 

($000) 

RANK 

(5000) 

RANK 

1,004,646 

1.074,727 

147 

88.936 

117 

574,039 

130 

1,004.231 

650,159 

226 

28,309 

276 

201,617 

300 

1,002,776 

401,257 

311 

26,430 

288 

183,542 

321 

994,579 

856,060 

179 

29.741 

263 

308,609 

229 

993,408 

1,285,898 

120 

95,629 

105 

494,186 

153 

986,040 

621,368 

236 

49.945 

188 

333,132 

214 

984,631 

794,198 

188 

8,644 

429 

335,962 

211 

981,924 

656,290 

222 

45,071 

205 

304,447 

230 

972,438 

301,772 

376 

29,791 

262 

173,668 

334 

967,700* 

674,257 

216 

54,052 

178 

287,503 

238 

965,246 

1,006,058 

159 

94,303 

109 

483,539 

155 

962,648 

1,066.720 

149 

30,900 

256 

298,470 

233 

952.997 

575,025 

244 

86,683 

122 

344,806 

201 

948,809 

710,460 

210 

32,493 

248 

358,669 

195 

943,163 

193,696 

454 

17,369 

356 

117,932 

407 

937,764 

563,415 

246 

9,861 

421 

182,422 

323 

914,185 

647,905 

227 

47,781 

194 

312.105 

224 

910,525 

530.195 

258 

13.195 

387 

261,412 

255 

910,308 

799,173 

187 

92.496 

112 

419,773 

171 

909,598 

633.012 

230 

17.137 

358 

351,765 

199 

907,987 

406,774 

310 

23,340 

307 

218,301 

287 

897,696 

470.362 

278 

34.869 

238 

206,005 

294 

896,904 

120,515 

482 

4.861 

454 

22,553 

492 

889,309 

734,055 

203 

37.789 

225 

457,798 

162 

884,053 

654,381 

223 

84,022 

125 

457,679 

163 

883.238 

466,502 

280 

20,577 

325 

246,989 

265 

878,999 

393,969 

315 

24,771 

297 

251,242 

261 

875.704 

400,655 

312 

12.701 

392 

97,788 

438 

870,491 

673,025 

217 

79,367 

133 

462,744 

161 

862,888 

553.559 

250 

10,912 

409 

194,537 

304 

862,402 

1,041,599 

154 

60,944 

164 

311,932 

225 

862.310 

744,814 

201 

31,277 

254 

467,900 

160 

859,097 

749,726 

197 

77,751 

135 

400,125 

178 

858.483 

744,461 

202 

70,401" 

151 

309,216 

228 

856,465 

661,695 

218 

63,245 

161 

357,435 

196 

853,293 

424,029 

301 

18.136 

348 

164,174 

346 

832.977 

-       689,599 

213 

24,026 

302 

241,215 

272 

828,482 

653,588 

224 

34.671 

239 

369,122 

191 

825,569 

745,296 

199 

50,224 

185 

370,908 

189 

814,524- 

565,528 

245 

48,982 

190 

315,260 

221 

802,266 

515,563 

263 

29,279 

266 

280,549 

241 

794,575 

718.818 

208 

69,105 

153 

405,146 

174 

791,420 

443,084 

287 

27,752 

,278 

193,939 

306 

789,043 

549,854 

251 

26,041 

289 

186.475 

317 

785,569 

721,496 

207 

36,934 

228 

297.458 

234 

779,286 

503,562 

267 

51,344 

182 

343,890 

203 

767,477 

700,968 

212 

45,872 

201 

334,229 

213 

766,158 

542,769 

253 

39,663 

220 

262,650 

253 

765,415 

817,316 

184 

55,009 

177 

362,548 

193 

763,931 

515,119 

264 

35,397 

234 

273,346 

246 

'Does  not  include  excise  (axes;  see  the  explanation  ol  'sales"  on  page  230. 
tAifeiane  tot  the  year,  see  Itie  leleience  to  "employees"  on  page  ?30. 
"Repiesents  an  exltaordmaty  ctedil  or  at  least  10  percent,  see  ttie  explanations 
ol  "net  income"  and    earnings  pei  stiaie"  on  page  230. 


tRepresents  an  exttaordinaty  charge  ol  at  least  10  percent,  see  the  explanations 

ot  "net  income"  and  'earnings  pet  share"  on  page  230. 

N  A.  No)  atrailable. 
^Ofigure  IS  for  Beech-Nut  Lite  Savers. 

3>Atl  1974  figures  include  Magnavox  from  the  dale  of  lis  acquisition,  October  1.  1974 
^'Figure  IS  lor  Consolidated  Electronics  Industries. 
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The  500  Largest  Industrials 

STOCKHOLDERS' 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

'J4 

■73 

(5000) 

(JOOO) 

RANK 

(JOOO) 

RANK 

($000) 

RANK 

251 

263 

Airco  (Monlvale,  N.J.) 

760,178 

661,147 

.219.... 

32,820 

247 

288,301 

236 

252 

252 

Cerro(New  York) 

758,330 

764,589 

193  ■ 

15,927 

368 

353,W9 

197 

253 

235 

Polaroid  (Cambridge,  IVIass.) 

757,296 

768,358 

192 

28,387 

275 

636,941 

116 

254 

225 

Ak2ona(Aslie«ille,  N  C) 

753,861 

624,426 

234 

33,417 

243 

322,522 

■    219 

255 

232 

Castle  &  Cooke  (Honolulu) 

753,131 

630,461 

231 

42,661 

212 

273,968 

244 

256 

284 

Inletnalional  Mullifoods  (Minneapolis)" 

751,926 

288,926 

386 

11,960 

400 

113.519 

414 

257 

245 

Joseph  E.  Seaeiam  &  Sons  (New  York)>° 

750,019' 

1,383,826 

107 

32,240 

249 

602,602 

123 

258 

265 

Siinlieam  (Cliicago)'' 

739,8/9 

527,983 

259 

31,365 

253 

255, S15 

260 

259 

256 

Giuild  (Chicago)' 

739,747 

526,382 

260 

30,439 

257 

244,931 

267 

260 

229 

Times  Mirrot  (Los  Angeles) 

735,364 

585,359 

242 

58,521 

167 

396,1,22 

180 

261 

312 

MBPXL  (Plainview,  Texas)'" 

727,051 

85,816 

492 

3,960 

458 

40,049 

482 

262 

266 

Gold  KisKAIIanta)' 

720,613 

263,808 

402 

N  A" 

110,41)2 

4M 

263 

273 

Warner  Communications  (New  York) 

720,076 

914,680 

175 

48,470 

192 

347,444 

200 

264 

246 

Brown  Group  (St  Louis)' 

719,453 

345,184 

34? 

17,662 

354 

192,739 

308 

265 

277 

National  Can  (Chicago) 

709,766 

419,778 

305 

20,320 

328 

157,641 

352 

266 

259 

Schering-Plough  (Kenilworth.  N  J ) 

703,797 

658,905 

221 

123,978 

73 

500,102 

149 

267 

490 

St.  Joe  Minerals  (New  York) 

687,655 

496,152 

272 

88,551 

113 

298,902 

232 

268 

295 

Great  Northern  Nekoosa  (Slamlord,  Conn  ) 

673,889 

618,788 

237 

60,33? 

165 

325, t58 

217 

269 

269 

Lever  Brothers  (New  York) 

669,200 

310,500 

369 

10.300 

415 

174,800 

331 

270 

268 

Timken  (Canton,  Ohio) 

665,492 

541,491 

254 

52,932 

179 

432,170 

169 

271 

251 

Kane-Miller  (Tatrytown,  NY.) 

660,901 

158,600 

468 

10,040 

419 

71,232 

466 

272 

257 

Lear  Siegler  (Santa  Monica,  Calif.)' 

658,091 

394,077 

314 

20,055 

331 

161,832 

348 

273 

231 

Libbey-Owens-Ford  (Toledo,  Ohio) 

655,303 

579,839 

243 

31,705 

250 

371,202 

188 

274 

289 

Cyclops  (Pillsbuigli) 

652,919 

340,344 

346 

19,509 

336 

148  150 

372 

275 

258 

Scovill  Manufacturing  (Waterbury,  Conn.) 

652,301 

369,600 

327 

14,878 

376 

185,846 

318 

276 

237 

lone  Star  Industries  (Greenwich,  Conn  ) 

651,707 

537,568 

256 

25,546 

291' 

257,442 

258 

277 

243 

General  Host  (New  York) 

650,923 

203,064 

448 

16,944" 

360 

52.591 

478 

278 

337 

Black  &  Decker  Manufacturing  (Towson,  Md  )' 

641,971 

589,882 

240 

44,569 

206. 

320,683 

22J 

279 

344 

MCA  (Universal  City,  Calif.) 

641,874 

474,695 

277 

57,768 

170- 

276,912 

243 

280 

297 

Pennwalt  (Philadelphia) 

641,002 

519,194 

262 

26,983 

284 

245.823 

266 

281 

285 

USM  (Boston): 

634,602 

539,962 

255 

19,680 

334 

243,031 

269 

282 

339 

ConAgra  (Omaha,  Neb)' 

633,644 

195,500 

453 

(11,853) 

486 

34,285 

43,^ 

283 

239 

Avco  (Greenwich,  Conn.)" 

628,432 

1,346,663 

114 

(20,687) 

488 

453,420 

164 

284 

204 

Liggett  t  Myers  (Durham,  N.C  ) 

627,348' 

624,141 

235 

28,495 

273 

36?, 683 

192 

285 

275 

Universal  Leal  Tobacco  (Richmond,  Va)' 

626,124 

212,855 

441 

11,398 

404 

94,812 

444 

286 

316 

Interlake  (Chicago) 

623,794 

496,364 

270 

38,999 

223 

242,134 

271 

287 

315 

A.E.  Staley  Manufacturing  (Decatur,  111)^ 

621,386' 

284,502 

388 

15,048 

374 

121,435 

401 

288 

308 

G.D.  Searle  (Skokie,  III ) 

621,310 

733,609 

204 

72,421 

145 

340517 

2uG 

289 

272 

Indian  Head  (New  York)" 

615,446 

353,544 

337 

22,537 

311 

169,253 

339 

290 

292 

Bcmis  (Minneapolis) 

610,774 

326,024 

352 

19,325 

337 

159,375 

350 

291 

293 

Revlon  (New  York) 

609,234 

589,781 

241 

49,804 

189 

309,730 

227 

292 

303 

Hammermill  Paper  (Erie,  Pa.) 

607,488 

416,851 

307 

35,4R2 

233 

20,s,482 

292 

293 

280 

Springs  Milts  (Foit  Mill,  S  C.) 

600,424 

436,959 

293 

13,590 

385 

277,738 

242 

294 

318 

Campl)ell  Taggart  (Dallas) 

590,171 

230,445 

426 

15,406 

372 

lOf.,195 

4;;. 

295 

271 

National  Gypsum  (Buffalo) 

584,024 

481,145 

274 

27,601 

280 

331,414 

215 

296 

• 

Sperry  t  Hutchinson  (New  York) 

581,777 

628,693 

233 

13,895 

383 

235,191 

2:- 

297 

302 

West  Point-Pepperell  (West  Point,  Ga )" 

580,762 

356,806 

334 

24,725 

299 

223,496 

285 

298 

301 

Reliance  Electric  (CleveLind)' 

579,982 

375,702 

323 

28,904 

267 

168,177 

3':: 

299 

362 

Clark  Oil  &  Refining  (Milwaukee) 

578,857 

301,701 

377 

(7,123) 

480 

98,825 

435 

300 

294 

Richardson-Merrell  (Willon,  Conn.)' 

576,441 

435,867 

273 

46,362 

198 

330,157 

21': 

•  Indicates  that  a  corporation  was  not  amone  the  500  or  Ihe  Second  SOO  in  1973 
•Does  not  include  excise  taxes,  see  the  explanation  ot  "sales"  on  page  230. 
tAverage  tor  the  year,  see  the  releience  to  "employees"  on  page  230. 

••Represent'^  an  extraordinary  credit  ol  al  least  10  percent,  see  the  explanations 

ot  "ne\  income"  and  "earnings  per  share"  on  page  230, 


^Represents  an  exlraordinary  charge  ol  at  least  10  percent;  see  the  explanations 
of     net  income"  and  "earnings  per  share"  on  page  230, 
N.A.  Notai/ailable, 
3(>AII  1974  figures  include  Kansas  Beef  Industries (1973  rank:  517).  acquired  Sep- 
tember 3,  1974,  31  which  lime  the  company  changed  its  name  Irom  Missouri 
Beef  Packeis 
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'^~' 

The  500   Largest  /ndustr/a/s 

STOCKHOLOERS' 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

•74 

■73 

($000) 

(JOOO) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

301 

276 

KiyiW-Rolh  (New  York)' 

571,820 

432.315 

297 

10,079 

418 

175,185 

330 

302 

328 

A»net(Neiv  Yoik)' 

571,036 

322,934 

356 

28.521 

272 

152,232 

364 

303 

286 

Tetamseli  Products  (Tecumseh,  Mich.) 

571,001 

223,726 

434 

28,738 

270 

191,206 

312 

304 

389 

T«MS£ul(  (New  Yoik) 

568.526 

976,937 

168 

147,442 

62 

560,113 

135 

305 

261 

A.O.  Smith  (Milwaukee) 

567,741 

361,178 

333 

482 

471 

165,702 

345 

306 

411 

Kni|hl'Ridder  Newspapers  (Miami)" 

566.733 

476,079 

276 

34,925 

237 

310,461 

226 

307 

270 

M.  Lowenslein  %.  Sons  (New  York) 

562,795 

371,015 

325 

7,765 

437 

155,893 

.359 

308 

360 

Air  Products  t  Chemicals  (Allenlown.  Pa.)' 

562,574 

659.145 

220 

39,722 

219 

248,451 

263 

309 

313 

Chesebrough-Pond's  (Greenwich,  Conn ) 

561,257 

436.164 

295 

43,611 

209 

250,681 

262 

310 

304 

CerlaiHeed  Products  (Valley  forge,  Pa ) 

559,129 

391,682 

316 

(7,422) 

481 

206,088 

293 

311 

306 

Norton  (Worcester.  Mass.) 

558,332 

428,887 

.298 

25,118 

295 

243.491 

268 

312 

350 

Cloroi  (Oakland,  Calif)' 

557.634 

251,637 

411 

19.656 

335 

125.620 

398 

313 

346 

Carborundum  (Niagara  Falls,  NY ) 

556.848 

416,431 

308 

26,702 

287 

224.528 

282 

314 

381 

Witco  Chemical  (New  York) 

556,792 

310,670 

368 

23.694 

304 

139,520 

384 

315 

290 

Mohasco  (Amsterdam,  N.Y.)«« 

551,038 

365,813 

328 

6,161 

447 

165.891 

344 

316 

296 

Fui|ua  Industries  (Atlanta) 

550,719 

440.934 

288 

9.556 

425 

150504 

368 

317 

335 

Newmont  Mining  (New  York) 

547,738 

1,077,272 

145 

113.606 

82 

637,370 

115 

318 

333 

Stanley  Works  (New  Britain,  Conn  ) 

545,017 

369,865 

326 

19.908 

332 

190091 

313 

319 

418 

Eastern  Gas  %  Fuel  Associates  (Boston) 

543,438 

630,078 

232 

42.009 

213 

214,313 

290 

320 

291 

loews  (New  York)" 

542,831' 

1.273,878 

122 

45,284 

204 

423,635 

170 

321 

300 

Addressograph  Multigraph  (Cleveland)'" 

540,833 

462,212 

281 

308 

472 

204,351 

296 

322 

282 

Cluetl,  Peabody(New  York) 

538,078 

321.048 

359 

(9,406) 

483 

145,508 

377 

323 

329 

ACF  Industries  (New  York) 

535,097 

675,170 

215 

28,776 

269 

235,747 

273 

324 

363 

NVF(Yorklvn  Del) 

533.352 

352,538 

338 

44.067 

208 

93,2?8 

436 

325 

310 

General  Cable  (Greenwich,  Conn.) 

518,690 

363.014 

330 

27,068 

282 

183,280 

322 

326 

322 

SmithKline  (Philadelphia) 

518,143 

511.33; 

265 

58,131 

168 

281.546 

240 

327 

299 

Revere  Copper  &  Brass (New  York) 

517,458 

498.824 

269 

17,151 

357 

169,551 

338 

328 

323 

Hershey  Foods (Heishey,  Pa) 

513,999 

281,238 

389 

22,094 

318 

173,173 

337 

329 

351 

Blue  Bell  (Greensboro,  N.C.)> 

513,840 

293,773 

382 

19,761 

333 

142,865 

380 

330 

341 

General  American  Transportation  (Chicago) 

512,599 

1,202,515 

131 

57.441 

172 

408,595 

173 

331 

458 

Tesoro  Petroleum  (San  Antonio,  Texas)' 

510,765 

350,954 

341 

60,949 

163 

174,359 

333 

332 

309 

McGraw-Hill  (New  York) 

510,382 

445,178 

285 

29,848 

261 

226,670 

280 

333 

288 

Di  Giorgio  (San  Francisco) 

507,986 

229,525 

428 

(3.042) 

476 

74,235 

464 

334' 

283 

Hoover  (North  Canton,  Ohio) 

502,731 

384,617 

317 

8,711 

427 

196,630 

302 

335 

321 

Harris  (Cleveland)'" 

502,141 

424,235 

300 

18,191 

345 

192,039 

309 

336 

435 

Utah  International  (San  Francisco)' 

501,227 

908.670 

176 

96,941 

104 

448,256 

166 

337 

358 

Harsco  (Harrisburg,  Pa ) 

498.083       ■• 

318,562 

363 

25,398 

293 

181,993 

324 

338 

383 

McLoutn  Steel  (Detroit) 

495,353 

320,601 

360 

22,396 

314 

176,731 

328 

339 

398 

Peayey  (Minneapolis)'" 

495.230 

226,244 

431 

20,850 

323 

95,680 

442 

340 

336 

l-T-E  Imperial  (Spring  House,  Pa) 

495,033 

396,584 

313 

20,393 

327 

187,729 

315 

341 

311 

Hart  Schaflner  S;  Man  (Chicago)'" 

494,937 

323,149 

355 

11.755 

402 

168,142 

342 

342 

327 

Reinord  (Milwaukee)' 

492.739 

321,830 

357 

17.741 

353 

156,034 

357 

343 

357 

Sybron(Rochester,  NY) 

491.581 

419.281 

306 

22.436 

312 

198.499 

301 

344 

402 

Trans  Union  (Lincolnshire,  III.) 

490298 

1.205.111 

130 

33,700 

242 

231,830 

276 

345 

324 

Potlatch  (San  Francisco) 

487,868 

433.351 

296 

45,289 

203 

264,480 

251 

346 

353 

Morton-Norwich  Products  (Chicago)' 

483,864 

439,203 

290 

24,748 

298' 

230,950 

277 

347 

448 

Reichhold  Chemicals  (White  Plains.  NY.) 

483,606 

229,534 

427 

24,708 

300 

118,023 

406 

348 

343 

AMP  (Harrisburg,  Pa) 

482,10? 

424,778 

299 

46,226 

-199 

235,629 

274 

349 

326 

Flintkote  (White  Plains,  NY.) 

480,148 

422.875 

302 

14,725 

378 

226,132 

281 

350 

307 

Outboard  Marine (Waukegan,  til)' 

480,142 

384.344 

318 

16,704 

363 

216,135 

288 

•Does  nol  include  CACise  laxes,  see  the  eiplanation  ol  "sales"  on  page  230- 
t Average  for  the  year,  see  ihe  leleience  lo  'err>pioyees"  on  page  230. 
**Rep(esents  an  exliaordinaiy  ciedit  ol  a(  least  10  peicent.  see  (he  eiplanalion 
o(  "net  income"  and  "earnings  per  share"  on  page  ?3t). 


iReptesents  an  extraordinary  charge  ol  at  least  10  percent,  see  the  eiplanations 
of  '"net  income"  and   'earnings  per  share"  on  page  230 
4)Alt  1974  figures  include  Ridder   Publications  (1973  rank    643).    irerged  into 
Knight  Newspapers  November  30.  1974. 
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The  500  Largest  Industrials 

STOCKHOLDERS 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

■74 

■?3 

($000) 

(JOOO) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

351 

330 

A-T-0  (Willoughby,  Ohio) 

475,775 

309,462 

370 

11,193 

405 

105,011 

426 

352 

319 

Southwest  Foiest  Induslfies  (Phoenix) 

473,247 

354,851 

336 

10,740 

410 

140,318 

382 

353 

352 

Ward  Foods  (Wilmette,  IN) 

472.820 

147,375 

477 

1,207" 

468 

16,677 

497 

354 

334 

National  Service  Industries  (Atlanta)'' 

472,199 

252,269 

409 

22,832 

308 

147,912 

374 

355 

325 

UV  Industries  (New  York) 

472,115 

449,780 

283 

30,285 

258 

169,057 

340 

356 

314 

Hygrade  Food  Products  (Detroit)^ 

471,497 

75,584 

494 

6,136 

449 

38,552 

485 

357 

372 

Hoerner  Waldorf  (St  Paul)' 

471,440 

324,556 

353 

33,292 

244 

181,568 

325 

358 

364 

General  Signal  (New  roii<) 

470,278 

351,299 

340 

20.645 

324 

183,940 

319 

359 

376 

Amsted  Industries  (Chicago)s 

468,482 

217,757 

436 

17,941 

351 

153,388 

362 

360 

340 

Macmillan(New  York) 

466,584 

468.706 

2/9 

15,722 

369 

242,538 

270 

361 

395 

Baxter  Laboratories  (Deerfield,  III.) 

466,284 

594,932 

239 

36,288 

230 

267,531 

248 

362 

388 

Chicago  Bridge  t  Iron  (Oak  Brook.  III.) 

465,879 

438,487 

292 

28,459 

2/4 

203.8S9 

297 

363 

331 

Libby.  McNeill  &  Libby  (Chicago)* 

464,710 

307,845 

374 

13,520" 

386 

142,447 

381 

364 

• 

Alumaj(San  Mateo,  Cslil) 

464,085 

377,221 

322 

35,777 

232 

259.0/4 

256 

365 

356 

Square  0(Park  Ridge.  III.) 

461,721 

308,663 

372 

36,354 

229 

193,025 

307 

366 

345 

Louisiana-Pacific  (Portland,  Ore ) 

460,100 

560,430 

248 

56,600 

1/3 

265.440 

250 

367 

368 

Sundstrand(Rocklord,  III.) 

456,751 

496,187 

271 

18,780 

341 

144,770 

379 

368 

459 

Cook  Induslries  (Memphis)" 

456,63<? 

519,723 

261 

46,226 

200 

107,5)4 

424 

369 

432 

Federal  Co.  (Memphis)' 

454,029 

130,274 

480 

12,479 

395 

75,387 

462 

370 

3/0 

R.R.  Donnelley  &  Sons  (Chicago) 

453,868 

371,500 

324 

28,7/8 

268 

281,9ii0 

239 

371 

365 

Saion  Industries  (New  York) 

453,630 

327,437 

351 

2,599 

464 

97,840 

437 

372 

361 

Bell  i  Howell  (Cliica^;o) 

453,484 

414,496 

309 

15,510 

370 

186,91/ 

316 

373 

380 

Cincinnati  Milacron  (Cincinnati) 

452,785 

420,897 

303 

11,777 

401 

153,875 

361 

374 

356 

Pitney-Bowes  (Stamford.  Conn  ) 

4-16.644 

379,382 

320 

25.131 

294 

148,154 

3/1 

375 

349 

U.S.  Shoe  (Cincinnati)'" 

445,067 

262,778 

403 

12,787 

390 

113,357 

415 

376 

354 

Simmons  (New  York) 

441,324 

272.760 

397 

12,898 

389 

153.9/0 

360 

377 

338 

Dan  River  (Greenville,  SC.) 

439,749 

314,869 

365 

7,043 

443 

148,120 

373 

378 

355 

Thomas  J.  Lipton  (Englewood  Clifis,  N.J ) 

437,162 

236,156 

422 

22,060 

319 

152,11/ 

365 

379 

392 

Chemetron  (Chicago) 

437,101 

342,239 

343 

22,347 

315 

183,639 

320 

3S0 

378 

ESB(Phihdelphia)"-" 

436,0112 

315,140 

364 

19,285" 

338 

155,9fc4 

358 

381 

342 

Champion  Spark  Plug  (Toledo) 

435,358 

382,203, 

319 

47,406 

195 

269,221 

247 

382 

359 

Dayco  (Dayton.  Ohio)' 

434,340 

275,1/4 

395 

7,3/8 

439 

6/3-18 

468 

383 

377 

Cone  Mills  (Greensboro,  N.C.) 

433,967 

251,931 

410 

15,347 

373 

156,408 

354 

3S4 

396 

Pabst  Brewing  (Milwaukee) 

431,256- 

300,633 

378 

18,330 

343 

223,8'J5 

284 

385 

425 

Vulcan  Materials  (Birmingham,  Ala.) 

431,026 

276,504 

394 

29,972 

260 

156,729 

353 

386 

431 

General  Instrument  (New  York)' 

425,698 

364,705 

329 

13,956 

382 

148,884 

369 

387 

405 

Cyprus  Mines  (Los  Angeles) 

423,959      ■ 

500,489 

268 

50,017 

18? 

313,823 

223 

388 

475 

Digital  Eiiuipment  (M.iyiiaid.  Mass.)* 

421,884 

440,27(1 

289 

44,400 

20/ 

339,6t5 

209 

389 

485 

Riviana  foods  (Houston)'" 

420,092 

218,309 

435 

9,877 

420 

83,177 

456 

390 

600 

Westmoreland  Coal  (Philadelphia) 

420,017 

154.486 

4/2 

36,153 

231 

99,007 

434 

391 

375 

Rohr  Industries  (Chula  Vista,  Cal)'» 

419,915 

288,252 

387 

8,234 

433 

86,275 

453 

392 

379 

Howmet  (Greenwich,  Conn  ) 

416,371 

444,421 

280 

24.06/ 

301 

158,524 

351 

393 

382 

Cessna  Aircraft  (Wichita)^ 

416,120 

277,671 

393 

21,563 

320 

140,143 

383 

394 

348 

Spencer  Foods  (Spencer,  Iowa)' 

■415,8U2 

38,505 

499 

2,192 

466 

12,119 

499 

395 

371 

Fairmont  Foods  (Omaha,  Neb,)« 

415,61? 

139,016 

478 

4,119t 

457 

61,946 

470 

396 

408 

Midland-Ross  (Cleveland) 

414,783 

323,856 

354 

20,549 

326 

166,888 

343 

397 

347 

lnmont{New  York) 

413,584 

306,507 

375 

14,217 

380 

139,102 

385 

398 

568 

Savannah  Foods  K  Industries  (Savannah.  Ga.) 

412.3'i4 

107,667 

485 

(13,898) 

48/ 

23.710 

491 

399 

545 

Crown  Centraf  Petroleum  (Baltimore) 

411,308 

178,407 

465 

10,170 

416 

66,179 

469 

400 

385 

Anchor  Hocking  (Lancaster,  Ohio) 

410,980 

273,485 

396 

16,304 

366 

180,89/ 

326 

•  Indicates  that  a  coipoialion  was  not  among  the  500  oi  the  Second  500  in  1973. 
'Does  not  include  excise  taxes,  see  the  explanation  of  "sales"  on  page  230. 
■fAverage  foi  Ihe  year,  sec  the  reference  to  "employees"  on  page  230. 


••Represents  an  extraordinary  credit  ol  a\  least  10  petceni,  see  the  explanations 
ol  "net  income"  and  "earnings  per  share"  on  page  230. 
tRepresenls  an  extraordinary  charge  of  at  least  10  percent,  see  the  explanations 
ot  "net  income"  and  "earnings  pef  share"  on  page  230. 
N.A.  Not  available. 
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The  500  Largest  Industrials 

STOCKHOLDERS^ 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

■74 

•73 

($000) 

(5000) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

401 

369 

Purai  (Lakewood,  Calil  )• 

409,412 

271,021 

399 

16,453 

365 

138,628 

386 

402 

414 

Beclon.  Dickinson  (Rutheitofd,  NJ.)i 

408,254 

361,430 

332 

28,549 

271 

208,695 

291 

403 

410 

Si|node(Gienview,  III.) 

404,795 

279,229 

392 

23,939 

303 

163,649 

347 

404 

441 

Cabot  (Boston)' 

400.617 

562,550 

247 

26,954 

285 

262.992 

252 

40S 

406 

American  Bakeries  (Chicago) 

398,550 

105,109 

486 

(1,698) 

473 

39,160 

484 

406 

426 

Parker-HanniDn  (Cleveland)* 

397,532 

260,819 

404 

18,438 

342 

111.099 

fl7 

407 

430 

Cooper  Industries  (Houston) 

396,613 

318,690 

362 

23,550 

306 

151.550 

367 

408 

421 

Joy  Manufacturing  (Pittsburgh)^ 

396,442 

341,030 

345 

18,330 

344 

173,594 

335 

409 

434 

Slokeljr-Van  Camp(lndianapolis)>' 

395,523 

204,181 

447 

10,365 

414 

117,223 

408 

410 

397 

Cannon  Mills  (Kannapolis,  N.C.) 

395,205 

292,407 

384 

15,501 

371 

257,794 

257 

411 

374 

Norrls  In'dustries  (Los  Angeles) 

393,025 

215,148 

438 

11,519 

403 

109,828 

422 

412 

438 

Interstate  Brands  (Kansas  City,  Mo.) 

392,124 

108,247 

484 

2,682 

462 

48,537 

480 

413 

419 

Handy  &  Harman(New  York) 

391,008 

157,186 

470 

12,247 

397 

45,400 

481 

414 

■94 

New  York  Times  (New  York) 

389,604 

213,714 

439 

20,315 

329 

137,593 

387 

415 

390 

Rath  Packing  (Waterloo,  lowa)< 

389,183 

53,083 

497 

608" 

469 

21,146 

494 

416 

407 

VF(Wyomissing,  Pa) 

388,959 

209,822 

445 

25,517 

292 

144,966 

378 

417 

433 

Trane(La  Crosse,  Wis.) 

388.713 

331,273 

349 

9,647 

423 

173,380 

336 

418 

429 

Willamette  Industries  (Portland.  Ore.) 

388.712 

362,090 

331 

37,516 

226 

189,779 

314 

419 

416 

Ei-Cell-0  (Troy,  Mich.)'» 

387,034 

313,162 

367 

18,789 

340 

191,703 

311 

420 

403 

Miles  Laboratories  (Elkhart,  Ind.) 

386,167 

334,764 

348 

15,978 

367 

136,717 

388 

421 

400 

Fairchild  Camera  &  Instrument  (Mountain  View,  Calif.) 

384,933 

296,955 

380 

27,032 

283 

159,390 

349 

422 

387 

Questot  (Toledo) 

384,285 

328,796 

350 

(2.980) 

475 

123,911 

400 

423 

412 

Green  Giant (Chaska,  Minn.)" 

383,644 

203,052 

449 

9.558 

424 

96,327 

441 

424 

3fi; 

Bath  Industries  (Milwaukee) 

379.574 

236,834 

421 

528 

470 

113,810 

412 

425 

384 

Koehting  (Milwaukee/i' 

377,097 

321,605 

358 

5,373 

453 

103,623 

427 

426 

468 

Lubrijol  (WickliHe,  Ohio) 

376,927 

291,909 

385 

50,458 

184 

203,444 

298 

427 

427 

Cutler-Hammer  (Milwaukee) 

367,933 

241,998 

417 

14,751 

377 

114,535 

411 

428 

404 

Federal' Mogul  (Southtield,  Mich.) 

367,488 

292,695 

383 

10,695 

412 

132,992 

393 

429 

424 

Kellwood  (St  Louis)'' 

367,479 

271,958 

398 

8,562 

430 

58,418 

474 

430 

436 

Eagle-Picher  Industries  (Cincinnati)" 

367,294 

212,512 

442 

18,030 

350 

118,426 

405 

431 

638 

Oil  Shale  (Los  Angeles) 

365,949 

202,923 

450 

8,707 

428 

50,321 

479 

432 

428 

Hobart(Troy,  Ohio)" 

363.730 

293,895 

381 

19,055 

339 

145,736 

376 

433 

472 

H.K.Porter  (Pittsburgh) 

363.358 

152,445 

•474 

12,950 

388 

97,332 

440 

434 

409 

Mattel  (Hanthoine,  Calif.)" 

360,892 

205,818 

446 

(5,423) 

478 

36,779 

487 

435 

373 

Dairylea  Cooperative  (Pearl  River,  NY.)" 

359.484 

78,991 

493 

N.A." 

22,509 

493 

436 

386 

Insiico  (Meriden.  Conn.) 

358,760 

351,527 

339 

15,017 

375 

110,221 

421 

437 

465 

Emhart  (Farmington,  Conn.) 

356,723 

279,740 

391 

21,334 

321 

175,321 

329 

438 

447 

Masonite  (Chicago)" 

355,495 

314,496 

366 

30,262 

259 

220,866 

286 

439 

423 

Collins  t  Aikman  (New  York)> 

352,919 

240,920 

418 

14,052 

381 

126,274 

397 

440 

487 

WheelabratorFrye  (New  York) 

351,048 

237,025 

420 

12,741 

391 

108,398 

423 

441 

617 

Southern  Industries  (Mobile,  Ala.) 

348,259 

114,093 

483 

(7,866) 

482 

17,075 

496 

442 

474 

Idle  Wild  Foods  (Worcester,  Mass )"" 

343,505 

52,110 

498 

4,287 

456 

17,634 

495 

443 

464 

Federal  Paper  Board  (Montvale,  N.J.) 

340,344 

265,750 

400 

20,927 

322 

148,652 

370 

444 

462 

H  H.  Robertson  (Pittsburgh) 

338,573 

192,831 

456 

7,282 

440 

75,236 

463 

445 

415 

Fedders  (Edison,  N  J.)" 

336,752 

341,396 

344 

(9.951) 

484 

136,607 

389 

44f, 

450 

Roper  (Kankakee.  III.) 

336,112 

265,719 

401 

(5,616) 

479 

68,403 

467 

447 

454 

Dover  (New  York) 

333,937 

183,329 

460 

22.396 

313 

115.034 

410 

448 

C30 

Superior  Oil  (Houston) 

332,651 

822,136 

183 

67,997" 

155 

494,189 

152 

449 

478 

Inland  Container  (Indianapolis) 

332,120 

243,889 

415 

26,758 

286 

147,236 

375 

4M 

417 

Bluebird  (Philadelphia)'" 

331,780 

61,012 

495 

3,190 

460 

25,958 

490 

'Does  not  include  excise  taxes;  see  the  explanation  ot  "sales"  on  page  230. 
t Average  tot  Itie  yen ,  see  the  leleience  to  "employees"  on  pace  230. 
"Represents  an  extraordinary  credit  ol  at  least  tO  percent,  see  the  explanations 
ot    net  income"  and  'earnings  pei  shate"  on  page  230. 


IRepresents  an  extraordinary  charge  ol  at  least  10  percent,  see  the  explanations 
ot  "net  income"  and  "earnings  per  share"  on  page  230. 
N.A.  Not  available. 
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The  500  Largest  Industrials 

STOCKHOLDERS 

RANK 

COMPANY 

SALES 

ASSETS 

NET  INCOME 

EQUITY 

•74 

•73 

(JOOO) 

(JOOO) 

RANK 

(JOOO) 

RANK 

(JOOO) 

RANK 

451 

413 

Bangor  Purta  (Greenwich,  Conn.)' 

330,679 

250,654 

412 

(34,506) 

489 

92,563 

446 

452 

463 

Gardner-Denver  (Dallas) 

328,198 

319,740 

361 

23,655 

305 

191,717 

310 

453 

470 

Pgnn-Di>ie  Inilustries  (New  York) 

327,126 

227,733 

429 

6,404 

445 

93,204 

445 

454 

445 

Gannett  (Rochester,  NY.) 

326,896 

308,623 

373 

33,235 

245 

227,221 

'279 

455 

422 

Warnaco  (Bridgeport,  Conn.) 

324,254 

216,581 

437 

5,689 

450 

90,396 

447 

456 

391 

Jonathan  Logan  (North  Bergen,  NJ.) 

322,545 

253,013 

408 

6,149 

448 

156,141 

3b~. 

457 

488 

Ferro  (Cleveland) 

322,328 

210,023 

444 

17,749 

352 

112,015 

416 

458 

533 

Copperweld  (Pittsburgh) 

321,921 

158,317 

469 

16,799 

362 

89,641 

450 

459 

521 

General  Refractories  (BalaCynwyd,  Pa.) 

320,098 

231,117 

425 

12,165" 

398 

102,374 

430 

460 

442 

Monlort  ol  Colorado  (Greeley,  Colo )" 

319,946 

120,603 

481 

(1,977) 

474 

37,055 

486 

461 

• 

C.  Brewer  (Honolulu) 

318,842 

308,962 

371 

35,210 

235 

136,360 

390 

462 

446 

Wallace-Murray  (New  York) 

318,594 

197,330 

452 

8,094 

434 

100,650 

431 

463 

480 

Briggs  t  SIratton  (Wauwatosa,  Wis.)< 

317,852 

155,830 

471 

25,873 

290 

119,134 

403 

464 

439 

Houdaille  industries  (Buffalo) 

317,657 

178,771 

464 

18,184 

346 

116,523 

409 

465 

532 

Nashua  (Nashua,  N.H.) 

315,941 

259,980 

405 

12,371 

396 

84,171 

455 

466 

486 

American  Chain  &  Cable  (Bridgeport,  Conn.) 

314,328 

235,100 

423 

7,848 

436 

97,748 

439 

467 

453 

Bunker  Ramo(Oak  Brook,  III) 

314,017 

299,474 

379 

6,905 

444 

152,702 

363 

468 

460 

Thiokol (Bristol,  Pa) 

313,358 

181,924 

463 

18,033 

349 

110,250 

•    420 

469 

476 

American  Hoist  £  Derrjcii  (St  Paul)^" 

313,209 

248,652 

413 

8,549 

431 

76,134 

461 

470 

444 

Phillips-Van  Heusen  (New  York)" 

309,661 

182,073 

462 

5,582 

451 

90.189 

4!9 

471 

495 

Ceco  (Chicago) 

309,646 

150,088 

475 

11,008 

407 

86,896 

452 

472 

508 

Northwestern  Steel  t  Wire  (Sterling,  III.)" 

308,469 

239,960 

419 

34,159 

240 

174,424 

332 

^473 

717 

Beico  Petroleum  (New  York) 

306,060 

378,353 

321 

43,200 

211 

156,242 

355 

474 

489 

Keystone  Consolidated  Industries  (Peoria,  III  )< 

305,691 

224,883 

432 

10,371t 

413 

103.100 

428 

475 

501 

Allied  Products  (Chicago) 

304,925 

184,553 

459 

6,386 

446 

53,530 

476 

476 

615 

Seaboard  Allied  Milling  (Chestnut  Hill,  IVIass.)'^ 

303,661 

101,352 

489 

2,634 

463 

26,369 

489 

477 

440 

Talley  Industries  (Mesa,  Ariz)" 

303,596 

213,348 

440 

8,272 

432 

81,855 

457 

478 

572 

Amtel  (Providence,  R  1.) 

302,463 

148,917 

476 

10,089 

417 

61,577 

47! 

479 

518 

Butler  Manufacturing  (Kansas  City,  Mo.) 

302,132 

153,580 

473 

20,100 

330 

86,275 

454 

480 

393 

Skyline  (Elkhart,  Ind)" 

300,499 

97,952 

491 

8,851 

426 

81,365 

458 

481 

452 

Fieldcrest  Mills  (Eden,  N.C.) 

300,433 

188,617 

458 

1,403 

467 

88,232 

451 

482 

498 

General  Cinema  (Boslor,)" 

299,514 

193,208 

455 

11,057 

406 

73,071 

465 

483 

399 

Fleetwood  Enterprises  (Riverside,  Calif.)'' 

299,409 

101,619 

488 

2,801 

461 

76,498 

460 

484 

520 

Bausch  t  Lomb  (Rochester,  NY.) 

296,552 

256,881 

407 

12,499 

394 

110,810 

<li; 

485 

500 

Avery  Products  (San  Marino,  Calif.)"' 

296,348 

224,838 

433 

16,914 

361 

113,467 

414 

486 

565 

Southdown  (Houston) 

295,515 

337,125 

347 

17,385 

355 

120,781 

402 

487 

481 

Brockway  Glass  (Brockway,  Pa ) 

295,099 

210,314 

443 

.   11,964 

399 

135,214 

392 

488 

451 

Champion  Home  Builders  (Dryden,  Mich  )> 

294,336- 

102.381 

487 

8,024 

435 

53,476 

477 

489 

471 

Fibreboard  (San  Francisco) 

293,826 

243,319 

416 

7,274" 

442 

95,490 

443 

490 

535 

Microdot  (Greenwich,  Conn.) 

293,810 

131,026 

479 

10.960 

408 

59,352 

472 

491 

473 

Cenco  (Chicago)*' 

293,190 

356,402 

335 

5,443 

452 

118,823 

404 

492 

502 

Varian  Associates  (Palo  Alto,  Calif.)' 

293,005 

248,234 

414 

7,282 

441 

127,673 

395 

493 

• 

Olinkraft  (West  Monroe,  La.) 

291,800 

259,601 

406 

29,454 

264 

151,569 

366 

494 

457 

Flavorland  Industries  (Omaha.  Neb.)" 

291,573 

55,535 

496 

2,256 

465 

15,873 

498 

495 

469 

Scott  I  Fetzer  (Lakewood,  Ohio)'" 

291,258 

162,729 

467 

13,696 

384 

100,137 

433 

496 

466 

Hanes(Winston-Salem,  NC) 

288,765 

183,008 

461 

(4,136) 

477 

90,330 

448 

-497 

754 

United  Refining  (Warren.  Pa) 

288,254 

100,876 

490 

4,610 

455 

39,360 

483 

498 

496 

Washington  Post  (Washington) 

287,579 

226,397 

430 

14,441 

379 

102,745 

429 

499 

455 

Sheller-Globe  (Toledo)'" 

286,807 

233,746 

424 

7,601 

438 

100,295 

432 

500 

581 

Tyler  (Dallas) 

286,001 

164.806 

466 

12,588 

393 

58,956 

473 

V 

TOTALS 

833,956,699 

(28,636,98) 

43,619,745 

309,507,418 

•  Indicates  that  a  corporation  was  not  among  the  MO  or  the  Second  500  in  1973. 
tAverage  lor  the  year;  see  the  reference  lo  "employees"  on  page  230. 
"Represents  an  extiaortjinary  credit  ol  at  least  10  percent,  see  the  explanations 
of  "net  income"  and  "earmnss  per  share"  on  page  230. 


tRepresenls  an  eitraordinaty  charge  of  at  least  10  percent,  see  the  explanations 
of  "net  income"  and  "earnings  per  share"  on  page  230. 
N.A.  Not  available. 
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AaaWTANT  ATTCMINCV  oaiaML 
ANTITKUST  OlViaiaN 


^qjartraent  of  3«Btta 

JB»»ltmflhin.jB.C;.     20530 


July   7,    1975 

Honorable   Philip   A.    Hart 
United  States   Senate 
Washington,    D.C.    20510 

Dear  Senator  Hart: 

This   is   in   response   to  your   letter  of  May   15,    19  75,    asking 
for  responses   to  several  questions   dealing  with  my   testimony 
before   your  subcommittee   on   the   Antitrust   Improvements   Act 
of    1975    (S.    1284) . 

For  sake   of   clarity,    I  will  respond  to  each   of  your  ques- 
tions seriatim. 

1.  I   am  authorized  to  state  that  the  views  expressed 

in   this    letter,    cis  well   eis   the   views   contained  in  my   testimony 
of  May   7   as    clarified   emd  expanded  by   this   letter,    represent 
the   views   of   the   Administration. 

2.  In  order  to  obtain   a  preliminary  injunction  barring 
consummation   of   a  merger  or  acquisition   transaction  pending 
the   outcome   of   a  suit  instituted  by   the   Government   challenging 
the    transaction   under  the   antitrust   laws,    the   Government  must 
demonstrate  only   a  "reasonable  probability"   that  it  will 
prevail  on  the  merits .      See  United  States   v.   Atlantic  Richfield 
Co. ,    297   F.    Supp.    1061    (S.D.N.Y.    1969);    United  States   v.    Ingersoll- 
Rand  Co.,    218    F.    Supp.    5  30    (W.D.    Pa.    1962) ,    aff 'd,    320    F.2d 

509    (C.A.    3.    1963) ;    United  States   v.    Crocker-Anglo  National 
Bank,    223   F.    Supp.    849    (N.D.    Calif.    1963);    Unxted   States    v. 
Chrysler  Corp. ,    232   F.    Supp.    651    (D.N.J.    1964) .      No   separate 
showing  of   "irreparable  injury"    is    reqxiired,    as   such   is  em- 
bodied in   the  policy  of   the   antitrust   laws,    see,    e.g..    United 
V.    Ingersoll-Rand  Co.,    supra,    218   F.    Supp.    at   544.      In   Ingersoll- 
Rand,    the   District  Court  pointed  out   that   it  was   not   "necessary 
[for   the   Government]    to  demonstrate   the  precise   manner  in  which 
violation   of   the   law  will   result  in   injury   to  the   public 
interest.      It  is   sufficient  to  show  only   that   an   act  or   threatened 
act  is   within   the   declared  prohibition   of   Congress,"    218   F. 
Supp.    at   545.      However,    despite   this   generally   accepted   rule, 
preliminary   relief  has   been  denied  where    a  company   involved 
in   the   transaction  v/as   in   a  severely  weakened   financial   condi- 
tion,   see   United  States   v.    G.    Heileman   Brewing  Co.,    345   F.    Supp. 
117    (E.D.    Mi ch .    1972) ,    and  where   economic   factors   might  make 
consummation   at   a  later  date   impossible,    see   United  States   v. 
BrCT/n   Shoe    Co.,    1956   Trade    Cas .    f    68244    (E.D.    Ilo.    1956)  . 
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Nonetheless,    the  essential  burden  of  the  Government  to 
obtain  preliminary   relief  is   to  demonstrate  the   probability 
of   success   on   the   merits.      In   a  sense,    the    "probability" 
standard   for  preliminary   relief  is   compovmded,    since   the   Govern- 
ment's  ultimate   burden   in   a  Clayton  Act   §7   case   is   to  show 
a   reasonable   "probcibility"    of   a  substantial   lessening  of   com- 
petition,   see   United  States   v.    Marine   Bancorporation ,    94   S.    Ct . 
2856,    2870    (1974) .      Thus,    as    a   logical   matter,    preliminary   re- 
lief should  not  be   difficult   to  obtain.      In  practice,    it  has 
frequently  been  necessary   to  convince   the   trial   court  of   the 
ultimate   merits   of   the   case.      The  material   requested  is   attached 
eis   Appendix  A.* 

3.      There  may  well  be   situations   in  which   a  stay   of   a 
proposed   transaction  would   appear   appropriate   or  desirable   at 
the   time   of   suit,    but  where   changed   conditions   make   reevaluation 
of  tliat   conclusion  necessary   at  some   time  prior  to  the   comple- 
tion  of   the   litigation  process.      It   is   obviously   difficult   to 
delineate   all  possible   factual   circumstances  v/hich  might   compel 
tliis   conclusion,    but   the  most  obvious  would  be  where  emergency 
financial  circumstances   made   continued  separate   operation   diffi- 
cult or  perhaps   impassable.      Assuming  that  the   stay  v/ould 
be   automatically  imposed,    either  upon   the   initiation   of   a   legal 
challenge   or  a   request   from  the   IDepartment,    and   assuming   further 
tliat   circur.istances   could   arise   in  which   the   Department   and   the 
defendants   might   differ  on   the   appropriateness   of   a  continued 
injunction,    some   discretion  in   the   court  seems   desirable,    although 
this    discretion  must   be   limited  in   order  to  assure   the  effective- 
ness  of   the   procedure . 

There   are,    obviously,    a  number  of  ways   to  deal  with   this 
issue.      One   alternative   is   language   similar  to  that   contained 
in   the   Bank   Merger  Act    (12    U.S.C.    S18),   which   on   its    face    leaves 
tlie   district  court  with  broad  discretion   to  lift  the   stay 
automatically   imposed  when   a  proposed  bank   merger  is   challenged 
by   the   government.      Judicial   interpretation   has   sharply   cir- 
cumscribed this   apparent   discretion,    however,    and  controlling 
decisions    appear  to   require   a  court   to   find  that   the   challenge 
is    "frivolous"   before   a  stay   may  be    lifted. 

Another  alternative,   whicli  we  prefer,   would  be   to  include 
within   tlie   statute    language  which  would   leave    lirrited   discretion 
in   the   district   court,    in  words  which   are  broad  enough   to  cover 
any  possible   circumstances  which   could   appropriately   call 
for   lifting  of   the   stay   and  yet  narrow  enough   so  that  the   stay 
could  not  be   lifted  without   an   appropriate   showing.      The 
following   language,    added   at   the  end  of  new   Section   23(d)    of 
Title   V  of  S.    12  84,   would  seem  to  meet  this   description: 


Editor's  note.  — For  Appendix  A  see  page  1006, 
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Such   order  staying   the   consummation   of  the 
acquisition   shall   remain   in    force   during 
the  pendency   of   litigation   and   any   appeals 
which   might  be   taken,    unless    the   court   shall 
otherwise   specifically   order.      Such   an   order 
shall  be  modified  only   upon   a  showing 
either  of   irreparable  harm  resulting   from 
;   tlie   continuation   of   the   order,    in  which   case 
the  order  shall  be  modified  only   to   the 
extent  necessary   to  deal  with   the   harm  re- 
sulting  from  the   total   prohibition   against 
consummation,    or  that   the   government 
ciiallenge   to  the   acquisition   is  wholly 
without   merit   and   frivolous .      A  showing         ' 
of   loss   of   anticipated  benefits    arising 
from  the   challenged   acquisition   itself 
shall  not  be  sufficient  to  meet  tlie 
standards   set   forth   in   tliis    section . 

There  may  well  be  alternative  language  formulations  which 
would  accomplish  the  desired  result,  and  my  staff  stands  ready 
to  work  with   the   subcomriiittee   staff  on   this   and  other  issues. 

4.  The   information   requested  is   attached   as   Appendix 
"B,"^ith   the  exception   of   that   sought   in  part    (e)    of  Question   4, 
which  we  were   unable   to   compile. 

3 

5.  The   information   is   attached  as   Appendix   "C." 

5.       (a)      We   believe   that   the   authority  which   this    lang- 
uage  seeks    to  establish  is    already   available   under  the   Antitrust 
Civil  Process   Act.      Our  interpretation   is   not,    however,    clearly 
established  by   judicial   decision.      In   fact,   we   are   now  in 
litigation   in   one   situation   involving   a  Civil    Investigative 
Demand    ("CID")    issued  to  the  Texas   State   Board  of  Public 
Accountancy.      The   Board   is   a  regulatory   agency  which   has   issued 
rules   of  professional   conduct  which  may   restrain   competition 
in   the   sale   of   accounting  services .      The   investigation  which 
prompted  the   issuance   of   the   CID  was    focused  on   tlie   Board   and 
its   actions,    including  the   issuance   of   rules    and  regulations. 

The  Board  sought   to  have   the   CID  set   aside,    arguing   that 
cis    a  state   agency  it  was   immune    from  the   Sherraan   Act   and, 
tlierefore,    not  subject  to   a  CID.      The   district   court   granted 
the   Board's   petition,    holding  that   if   tiie   Board  was   exempt   from 
the   Sherman  Act,   which   t!ie   Court   believed  was    the   case,    it 
could  not  be   a   "person   under  investigation"   v/ithin   the   meaning 
of   the   Civil  Process   Act.      The   Department   is   now   considering 
whether  to   appeal   tlie   district  court's   decision,    and  in   all 


Editor's  note.  — For  Appendix  B  see  page  1111. 
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likelihood  it  will  do  so. 

Should  this   decision  become   the    law,    there  would  be   a  need 
for  new  statutory   authority,    since   it   is   obvious   that  state 
regulatory   agencies   can   take   actions  which   are  not  inunune   from 
Federal   antitrust   attack.      See   the   recent  Supreme   Court   deci- 
sion  in   Goldfarb   v.    Virginia   State   Bar.      And,    in    fact,    a  deci- 
sion  as   to  whether  particular  actions   of   a  particular   agency 
are  within  the   scope   of   the   Sherman   Act   cannot  be   made  without 
a  thorough  evaluation  of   all   the   facts   surrounding  those   actions, 
including   the  question  of  whether  those   actions   are  properly 
within   the   grant  of   authority   to  that   agency   or   are   otherwise 
commanded  by   the  state   itself  in  its   sovereign   capacity.      See 
Goldfarb,    Slip   Opinion,    p.    17.      Thus,    a  decision   as   to  immunity 
cannot  be  made   at  the  initial   investigatory   stage,    and   a  CID 
otherwise  proper  should  not  be   defeated  by   claims   of  potential 
immunity . 

Should  such   additional   authority   become   necessary,    it   is 
not  clear  that   the   language   suggested  in   Section   201(h)    of 
S,    1284  would  be   sufficient   to   accomplish   its   intended  purpose. 
It  is  not  clear   that  tlie   inclusion  of  such   language  would  it- 
self defeat   the   rationale   of  tjie   court  in   the   Texas   Accountants 
case,   which   rested  on   the  ultimate   immunity  of  the   Board   for 
its   decision.      We   agree,    however,    that  it  would  not  be   affirma- 
tively harmful  to  have   such   language   in   the  statute,    and  it 
could  be  of  persuasive   value   in   such   cases    as    representing 
the   intent  of   Congress   that   investigations   of  such   agencies 
not  be   impeded  because   of   the  possibility   that  some   actions 
of   the   agency  might  ultimately   be  held  to  be   outside   the 
jurisdiction   of   Federal   antitrust  statutes. 

(b)  .      It  is  difficult   to  determine  whicli   investigations 
in   the  past  involved  practices  which    "arguably"   were  protected 
from  the   reach  of   Federal   antitrust   law  by   the   "State   action" 
concept.      However,    as   best  we   are   able  to  determine,    the  Texas 
Accountants   matter  is   the    fiirst  situation  where   compliance  with 
a  CID  has   been   thwarted    (at   least   temporarily)    by   invocation 
of   that   concept. 

Finally,    let  me   clarify   one  point  in   my   testimony   of  May   7 
dealing  with  Title   IV,    parens   patriae   legislation.      On  page    17, 
I   indicated  that  such   actions   should  not  be   available    for  vio- 
lations  of  the   Clayton   Act.      I  would   like   to  reiterate   that 
position,    especially   as   it   relates   to  the   Robinson-Patman 
provisions.      The  Administration  will   submit   legislation   in   the 
near   future  which  would  significantly   alter   Robinson-Patman, 
and   limit  its   clearly  undesirable  effects   on  efficiency   and 
competition.      Robinson-Patman   in  its   present   form  is    anti- 
competitive,   and  clearly  new   legal   rights   based  on   Robinson- 
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PatiMui   should  be   and   are   strongly   opposed  by   this   Administration . 
This    rationale  would   also,    of   course,    apply   to  the   pro- 
posed expansion  of   jurisdiction   of   the    Robinson-Patman 
provisions   of   the   Clayton   Act  in   Section   701,   which   the 
Adndnist ration  opposes.      Let  me   suggest,    in   fact,    that 
parens   patriae    actions  which  would  be   authorized  by   S.    12  84 
should  be   affirmatively   limited  ta  violations   of   Sections    1, 
2    and   3   of  the   Shermem   Act.      Those   are   the   statutes  which 
will   in   most   cases   be   employed,    and   a   clear   limitation   to 
tiiose   statutes  would  eliminate   possible   undesirable   exten- 
sion of   the  parens   patriae   authority. 

As  you  will   recall,    in  my   testimony  before  your  subcommittee, 
I   took   no  position   on   the  provisions   of  Title   III,    deferring   to 
the   Federal   Trade   Commission.      The   Administration   is    continuing 
to   review   the  provisions   of  Title   III,    and  will  be   prepared   to 
state   its   position   on   those  provisions   in   the  near   future. 

Sincerely  yours , 


THOriAS    E.    KAUPEl 
Assistant  Attorney   General 
.   Antitrust   Division 
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Federal  Trade  Commission, 

Washington,  D.C.,  May  6,  1975. 
Re:  File  No.  751  0014 

Hon.  Philip  A.  Hart, 

Chairman,  Suhcommitlee  on  Antitrust  and  Monopoly,   Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  responds  to  your  letter  of  January  27,  addressed 
to  Chairman  Engnian,  requesting  that  the  Subcommittee  staff  be  given  the  op- 
portunity to  review  the  Commission's  files  relating  to  its  investigation  of  the 
announced  plan  of  Standard  Oil  Company  (Indiana)  to  acquire  Occidental 
Petroleum. 

On  January  23,  Standard  announced  that  its  Board  of  Directors  had  voted 
not  to  proceed  with  the  planned  acquisition  of  Occidental.  Consequently,  the 
Commission  has  closed  its  investigation.  Prior  to  Standard's  announcement,  the 
Commission's  staff  obtained  documents  from  both  Standard  and  Occidental, 
including  planning  and  operational  documents  of  a  highly  sensitive  nature.  In 
order  to  obtain  these  materials  expeditiously,  it  was  necessary  for  the  staff  to 
enter  into  agreements  with  Standard  and  Occidental  that  all  documents  would  be 
returned  in  the  event  that  Standard  abandoned  the  merger  plan  before  the  Com- 
mission issued  a  complaint  in  the  matter. 

Since  the  receipt  of  your  January  27  letter,  the  Commission  staff  has  had  a 
number  of  discussions  with  the  Subcommittee  staff  concerning  the  materials  in 
the  investigatory  file  and  the  agreements  to  return  the  documents.  This  will 
confirm,  pursuant  to  my  recent  meeting  with  Mr.  Bangert  of  the  Subcommittee 
staff,  that  you  have  withdrawn  the  request  for  access  to  the  Commission's  files 
because  of  your  deep  concern  not  to  do  anything  which  could  jeopardize  in  any 
way  the  Commission's  ability  to  act  expeditiously  in  situations  involving  threat- 
ened tender  offers  with  possible  anticompetitive  effects. 

I  would  like  to  express  my  appreciation  for  your  understanding  of  the  Com- 
mission's law  enforcement  needs  and  for  your  consideration  in  this  matter. 
Sincerely, 

James  T.  Halverson, 
Director,  Bureau  of  Competition. 

April  10,  1975. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman:  After  discussions  between  the  staffs  of  the  Antitrust  and 
Monopoly  Subcommittee  and  the  Bureau  of  Competition,  I  am  withdrawing  my 
request  for  the  material  received  by  the  Commission  from  Standard  of  Indiana 
during  the  recent  investigation  of  that  firm's  attempted  takeover  of  Occidental 
Petroleum.  I  thought  it  might  be  helpful  to  both  of  us  if  I  give  in  some  detail  my 
reasons  for  doing  so. 

At  the  outset,  let  me  state  that  I  have  absolutely  no  criticism  of  the  way  the 
Bureau  handled  this  diflficult  case.  As  I  said  in  my  earlier  letter,  the  staff  handled 
the  matter  as  skillfully  and  as  expeditiously  as  was  possible  under  the  circum- 
stances. The  difficulties  that  have  developed  are,  in  my  view,  a  result  of  serious 
deficiencies  in  the  rules  under  which  the  Commission  must  operate. 

At  the  time  that  the  Commission  began  its  investigation  of  the  Standard/ 
Occidental  matter,  there  was  considerable  apprehension  that  Occidental  might 
abandon  its  opposition  to  the  takeover.  The  staff  feared  that  if  this  happened 
they  could  find  themselves  in  court  trying  to  block  an  irrevocable  scrambling  of 
the  assets  without  suflficient  evidence  on  the  competitive  effects  of  the  acquisition. 
Consequently,  the  staff  felt  that  the  time  factor  forced  them  to  rely  as  far  as 
possible  on  the  cooperation  of  the  parties  in  assembling  the  necessary  evidence 
and  data.  The  time  delaj^s  inherent  in  enforcing  compulsory  process  would  prob- 
ably have  prevented  the  Commission  from  successfully  seeking  an  injunction  had 
it  become  necessary. 

In  this  context,  the  staff  made  an  agreement  with  Standard  of  Indiana  that 
if  Standard  would  comply  with  a  document  request,  the  staff  would  agree  to 
return  the  documents  in  the  event  the  acquisition  did  not  take  place.  Standard 
agreed  and  provided  the  documents  requested  by  the  Commission. 

After  the  acquisition  was  called  off,  I  made  my  request  for  the  case  files  and  was 
informed  of  the  staff  agreement  and  the  damage  to  staff  credibility  that  could 
occur  if  their  commitment  was  breeched.  This,  in  turn,  could  hamper  their  ability 
to  procure  documents  in  future  cases,  according  to  Mr.  Halverson.  I  have  now 
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been  requested  by  Mr.  Halverson  to  withdraw  the  request  insofar  as  it  appHes 
to  the  material  submitted  by  Standard. 

The  problem  here  is,  as  I  said  at  the  outset,  not  that  the  staff  erred  in  obtaining 
the  documents  under  the  terms  of  their  agreement.  No  experienced  antitrust 
counsel  would  attempt  to  second-guess  their  judgment  that  the  public  interest 
could  have  been  seriously  jeopardized  if  they  did  not  obtain  the  evidence  as 
quickly  as  possible.  Rather,  the  fault  lies  with  a  subpoena  enforcement  system  that 
is  so  cumbersome  and  time  consuming  that  its  normal  operation  can  result  in 
serious  prejudice  to  the  public  interest. 

As  you  know,  Senator  Scott  and  I  have  introduced  an  Antitrust  Improvements 
Act  which  contains  provisions  that  would  go  far  to  remedy  this  problem.  In 
withdrawing  my  request,  I  hope  that  the  Commission  will  be  willing  to  work  with 
the  Congress  to  remedy  this  problem  so  that  this  situation  need  not  arise  again. 
I  look  forward  to  your  support  in  this  endeavor,  and  hope  you  would  note  the 
date  of  May  7  on  your  calendar  to  testify  on  this  bill.  I  would  particularly  appre- 
ciate your  submitting  to  me  as  soon  as  possible  recommendations  for  expediting 
and  streamlining  the  subpoena  and  6(b)  questionnaire  enforcement  process  within 
the  Commission,  and  at  the  district  and  appellate  court  levels. 

Best  wishes. 
Sincerely, 

Philip  A.  Hart,  Chairman. 

January  27,   1975. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman:  It  is  my  understanding  that  the  acquisition  of  Occidental 
Petroleum  has  been  rejected  by  the  board  of  directors  of  Standard  Oil  of  Indiana. 
On  the  assumption,  therefore,  that  your  investigation  of  this  matter  is  either 
closed  or  shortly  will  be  closed,  it  would  be  appreciated  if  the  Subcommittee  staff 
could  have  the  opportunity  to  review  the  files  in  this  matter. 

As  you  probably  know,  this  Subcommittee  has  an  ongoing  investigation  of  the 
energy  industry.  Your  staff's  investigation  covered  several  areas  that  have  been 
of  particular  interest  to  us.  First,  is  the  extent  to  which  control  of  crude  pipeline 
and  other  gathering  facilities  translates  into  control  of  crude  oil  itself.  Second,  is 
the  extent  of,  and  the  motivation  behind,  the  acquisition  by  petroleum  companies 
of  competing  energy  sources.  The  Subcommittee  staff  has  conducted  interviews 
regarding  this  merger  and  has  reason  to  believe  that  the  material  which  you  de- 
veloped in  the  course  of  this  investigation  would  be  extremely  valuable  to  our 
understanding  of  both  of  these  issues. 

Additionally,  I  was  favorably  impressed  with  the  investigation  pursued  by 
your  staff  in  this  matter,  and  hope  you  will  compliment  them. 

Your  prompt  response  to  my  request  on  this  would  be  most  appreciated. 
Sincerely, 

Philip  A.  Hart,  Chairman. 

Statement  of  American   Life  Insurance   Association 

The  American  Life  Insurance  Association  has  a  membership  of  378  life  insur- 
ance companies  accounting  for  about  90%  of  the  total  life  insurance  in  force 
in  the  United  States  and  about  99%  of  the  assets  attributable  to  insured  qualified 
pension  and  profit-sharing  plans. 

Of  the  several  titles  of  S.  1284,  this  statement  deals  only  with  Title  V,  which 
would  require  notification  to  the  Federal  Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the  Antitrust  Division  in  the  event  of  acquisitions 
of  stock  or  assets.  We  do  not  at  this  time  express  any  views  with  respect  to  the 
other  titles  of  the  bill. 

Nor  do  we  in  this  statement  take  any  position  on  the  overall  question  of 
whether  a  premerger  notification  requirement  of  some  type  is  necessary  or  is 
in  the  public  interest.  The  sole  purpose  of  this  statement  is  to  demonstrate  that 
Title  V  as  presently  drafted  is  far  too  broad  and,  if  it  is  to  be  enacted,  should 
be  amended  expressly  to  exempt  certain  stock  and  asset  acquisitions.  Chairman 
Hart  has  already  publicly  indicated  his  belief  that  some  such  clarification  of 
S.  1284  may  be  a  "good  suggestion."  ^  We  hope  that  all  members  of  the  Sub- 
committee will  be  similarly  convinced  of  this  need. 


1  Senate  Antitrust  Subcommittee  News  Release,  Apr.  30,  1975. 
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While  Title  V  is  captioned  "Premerger  Notification,"  it  is  in  no  way  confined 
to  acquisitions  having  possible  asi>ects  of  merger  or  lessening  of  competition. 
On  the  contrary,  it  wonld  apply  to  each  and  every  acquisition  of  stock  or  assets, 
except  for  those  classes  of  persons  and  transactions  which  the  Federal  Trade 
Commission  might  decide  to  exempt.  We  do  not  believe  that  such  a  result  was  in 
fact  intended. 

Tims,  Section  23(a)  would  apply  to  the  acquisition  of  "any  part  of  the  stock.  .  . 
or  of  the  assets"  of  another  i>erson  if  the  acquiring  i>erson  has  assets  or  annual 
sales  in  excess  of  $100  million  and  the  other  person  has  assets  or  annual  sales 
in  excess  of  $10  million,  or  if  the  coml)ined  assets  or  annual  sales  of  both  persons 
exceed  $100  million.  Where  these  dollar  tests  are  met,  every  acquisition  of  stock 
or  assets,  no  matter  how  small,  would  require  notification  and  a  waiting  period 
of  at  least  60  days,  and  i>erhaps  much  longer. 

Section  23(b)  (3)  goes  even  further.  Under  this  provision,  the  Federal  Trade 
Commission  is  "authorized  and  directed"  to  require  the  filing  of  a  premerger 
notification  report  by  any  person  not  subject  to  Section  23(a).  The  only  difference 
here  is  that  the  report  form  to  be  prescribed  by  the  Federal  Trade  Commission 
presumably  would  be  less  detailed,  and  the  initial  waiting  period  would  be 
reduced  to  30  days,  although  it  could  be  extended  indefinitely. 

If  the  bill  were  to  be  enacted  in  its  present  form,  it  would  have  a  very  serious 
effect  upon  the  day-to-day  investment  operations  of  a  great  many  corporations. 
On  the  asset  side,  bond  acquisitions  are  a  good  example  for,  while  bonds  are  a 
liability  of  the  issuer,  they  are  assets  of  the  corporation,  such  as  the  broker  or 
bank,  holding  them.  Another  common  type  of  asset  acquisition  which  would  be 
affected  is  the  purchase  of  real  estate,  including  the  so-called  purchase  and  lea.se- 
back  transactions  which  in  recent  years  have  provided  a  convenient  medium  for 
supplying  capital  to  industrial  and  commercial  enterprises.  Still  other  tyi)es  of 
normal  investment  transactions  which  would  be  affected  are  the  acquisition  of 
assets  in  the  course  of  a  coriwrate  reorganization,  bulk  purchases  of  mortgages 
in  connection  with  the  financing  of  housing,  and  the  acquisition  of  corporate 
property  through  mortgage  foreclosures.  Many  more  examples  could  be  given. 

The  problems  presented  by  the  bill  would  be  equally  serious  in  the  case  of 
stock  acquisitions.  The  bill  applies  to  all  stocks,  not  just  voting  stocks.  Non- 
voting stocks  represent  investments,  not  control.  Even  in  the  case  of  common 
stocks,  only  a  few  acquisitions  are  for  control  or  merger  pui-poses,  and  by  far 
the  greater  percentage  are  for  the  purpose  of  investment  only.  Yet  S.  1284  would 
require  prenotification  and  a  waiting  period  before  even  small  amounts  of  stock 
having  no  conceivable  effect  on  competition  could  be  acquired. 

To  subject  such  day-to-day  investment  transactions  to  the  requirements  of  the 
bill  would  have  two  serious  results.  First,  it  would  place  an  unconscionable 
burden  on  both  government  and  private  companies  in  reipiiring  the  filing  and 
examination  of  information  concerning  thousands  upon  thousands  of  transactions 
which  have  nothing  whatsoever  to  do  with  merger  or  comiietition.  Second,  the 
purchase  and  sale  of  many  of  these 'item.s — bonds  and  stocks  are  good  examples — 
must  be  made  on  short  notice,  and  the  delay  caused  by  the  waiting  period  would 
prevent  the  consummation  of  most  such  transactions,  thereby  seriously  inter- 
fering with  the  free  flow  of  investment  funds  into  the  capital  market. 

It  is  true  that  Section  23(b)  (4)  of  the  bill  authorizes  and  directs  the  Federal 
Trade  Commission  to  "except  classes  of  persons  and  transactions  from  the  noti- 
fication requirements."  But  this  clearly  is  not  enough.  It  leaves  far  too  much 
authority  with  the  Federal  Trade  Commission.  We  feel  strongly  that  Congress 
should  itself  expres.sly  exempt  those  tran.sactions  which  have  no  competitive 
significance,  giving  the  Federal  Trade  Commission  authority  to  add  to  the  list 
of  exemptions  as  exi>erience  indicates. 

For  this  purpose,  we  call  to  the  Subcommittee's  attention  the  15  exemptions 
specified  in  H.R.  2511,  90th  Congress,  1st  Session  (lOfiT).  Some  of  the  more 
important  of  these  exemptions  are  referred  to  in  the  Attachment  to  this  state- 
ment. The  15  exceptions  listed  in  II. R.  2511  were  developed  by  the  Congress  over 
a  period  of  years  in  its  consideration  of  various  premerger  notification  proposals." 
We  note  that  Mr.  Thomas  Kauper.  A.ssistant  Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of  Justice,  in  testimony  before  the  Subcom- 
mittee on  May  7.  1975.  referred  to  "'some  fifteen  exceptions  to  deal  with  these 
issues"  which  had  been  proposed  in  previous  legislation.  Undoubtedly,  Mr.  Kauper 
was  referring  to  the  exemptions  listed  in  H.R.  2511  of  the  90th  Congress. 

2  H.R.  214.S.  R4th  Conjr..  1st  Spss.  nn.5.-))  :  R.  722.  S.-)th  Conp..  1st  Sess.  fin.57)  :  H.R. 
769R.  S.lth  Conj?..  1st  Sess.  rin.-)7)  ;  S.  442.  S6th  Conjr..  1st  Spss.  (1959)  :  H.R.  2SR2.  R7th 
Cong.,  1st  SPSS.  (1961)  ;  H.R.  7780.  89th  Cong..  1st  Sess.  (1965)  :  H.R.  2511.  90th  Cong.. 
1st  Sess.    (1967). 
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One  further  provision  of  S.  1284  in  our  opinion  creates  a  serious  problem. 
Section  23(d)  provides  that  if  within  the  notification  and  vpaiting  period  tlie 
Federal  Trade  Commission  or  the  Assistant  Attorney  General  institutes  an  action 
and  certifies  to  the  United  States  District  Court  a  belief  "that  the  public  interest 
requires  relief  pendente  lite"  the  Court  "shall"  enter  an  order  staying  the  trans- 
action until  a  final  order  or  judgment  has  been  entered.  This  could,  of  course, 
bring  about  a  delay  of  several  years.  When  coupled  with  the  extreme  breadth 
of  the  notification  provisions  discussed  above,  the  result  would  be  that  the  Fed- 
eral Trade  Commission  or  the  Assistant  Attorney  General  could  block  any  ac- 
quisition of  stock  or  assets  for  a  number  of  years,  except  for  those  classes  of 
persons  or  transaction  which  might  be  exempted  by  the  Federal  Trade  Commis- 
sion. Even  considered  alone,  without  relation  to  the  breadth  of  the  notification 
requirement.  Section  23(d)  goes  much  too  far.  No  government  ofiicials  or  com- 
mission should  have  the  power  to  block  a  merger — let  alone  a  mere  acquisition  of 
stock  or  assets — for  a  number  of  years  by  simple  certification  that  in  his  opinion 
the  public  interest  requires  it,  with  the  Court  having  no  discretion  whatsoever  in 
the  matter. 

Section  23(g)  is  in  our  opinion  similarly  unreasonable.  It  would  provide  that, 
where  an  action  charging  a  violation  of  law  has  been  instituted,  the  United  States 
District  Court,  upon  the  application  of  the  Federal  Trade  Commission  or  the 
Assistant  Attorney  General,  "shall"  enter  an  order  demanding  that  the  acquiring 
person  maintain  the  acquired  property  and  profits  therefrom  as  a  separate  entity 
until  entry  of  a  final  order  or  judgment.  Again,  this  would  repose  excessive  power 
in  a  government  official  or  commission. 

We  respectfully  request  that  this  statement  be  included  in  the  printed  tran- 
script of  the  hearings. 

ATTACHMENT 

Excerpts  from  H.R.  2511,  90th  Congress,  1st  Session  (1967)  : 

"The  notification  and  waiting  period  provisions  of  the  preceding  paragraph 
shall  not  apply  to  the  following  : 

"(1)  Any  acquisition  of  stock  when  the  stock  acquired  or  held  does  not  exceed 
10  per  centum  of  the  voting  rights,  as  represented  by  the  voting  stock  or  other 
voting  share  capital,  of  the  corporation  in  which  the  stock  is  acquired ; 

"(3)  Any  acquisition  of  stock  which  does  not  increase,  directly  or  indirectly, 
the  acquiring  corporation's  share  of  voting  rights  in  any  other  corporation ; 

"(5)  Acquisition  by  any  corporation  of  bonds  or  other  obligations  without 
votoing  rights  of  any  other  corporation,  securities  issued  by  the  United  States,  or 
by  any  State,  Territory,  or  in.sular  possession  thereof,  or  by  any  political  sub- 
division or  public  agency  or  instrumentality  of  one  or  more  of  any  of  the 
foregoing ; 

"(6)  Any  acquisition  of  real  property,  primarily  for  oflBce  space  or  nontran- 
sient  residential  use ;  any  acquisition  of  an  interest  in  land  primarily  for  the 
purpose  of  constructing  plants  or  other  facilities  for  use  in  the  conduct  of  busi- 
ness ;  or  any  acquisition  of  vacant  indu.strial  property  : 

^"(9)  Acquisition,  solely  for  the  purpose  of  investment,  of  assets,  other  than 
voting  stock  or  other  voting  share  capital,  by  any  corporation  in  the  ordinary 
course  of  its  business ; 

"(10)  Acquisition  of  stock,  other  share  capital,  or  assets  of  any  corporation, 
if  the  acquiring  corporation,  prior  to  such  acquisition,  owned,  directly  or  in- 
directly, more  than  50  per  centum  of  the  outstanding  voting  stock  of  the  corpora- 
tion whose  stock,  other  share  capital,  or  assets  are  acquired,  or  if  more  than 
50  per  centum  of  the  outstanding  voting  stock  of  the  acquiring  corporation  is 
owned,  directly  or  indirectly,  by  a  corporation  which,  prior  to  such  acquisition, 
owned,  directly  or  indirectly,  more  than  50  per  centum  of  the  outstanding  voting 
stock  of  the  corporation  whose  stock,  other  share  capital,  or  assets  are  acquired, 
or  if  more  than  50  per  centum  of  the  outstanding  voting  stock  of  the  acquiring 
corporation  is  owned,  directly  or  indirectly,  by  the  corporation  from  which  the 
stock,  other  share  capital,  or  assets  are  acquired  ; 

"(11)  Any  acquisition  of  stock,  other  share  capital,  or  assets  pursuant  to 
judicially  or  government-agency  supervised  reorganizations  or  dissolutions ; 

"(13)  Any  acquisition  of  stock,  other  share  capital,  or  assets  by  any  corpora- 
tion in  connection  with  financing,  refinancing,  borrowing,  or  underwriting  trans- 
actions where  title  to  such  stock,  other  share  capital,  or  assets  is  acquired  solely 
for  collateral,  underwriting,  or  security  purposes  ;" 

3  The  language  quoted  here  differs  somewhat  from  that  in  subparagraph  (9)  of  H.R.  2511. 
We  see  no  reason  why  this  exemption  should  be  limited  to  banks  and  insurance  companies 
as  it  was  in  H.R.  2511. 
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May  1^,  1975 


Honorable  Philip  A.  Hart 
Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Senator: 

I  am  writing  in  regard  to  Title  V  of  your  bill,  S.  128'!,  which 
would  require  any  corporation  with  more  than  $100  million  in  assets 
to  give  advance  notice  to  the  Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  of 
the  Justice  Department  of  the  proposed  acquisition  of  the  stock  or 
assets  of  any  corporation  with  more  than  $10  million  in  assets  or 
sales. 

We  interpret  this  Title  to  require  bank  holding  companies  which 
meet  the  asset  tests  to  file  the  proposed  notification  of  acquisi- 
tions even  though,  under  the  Bank  Holding  Company  Act,  all  such 
acquisitions  are  subject  to  prior  approval  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  ("Federal  Reserve  Board")  after  notifi- 
cation to  the  Justice  Department.   We  submit  that  this  proposed 
requirement  would  result  in  a  completely  unnecessary  duplication  of 
Federal  government  regulation  of  bank  holding  companies  and  would 
serve  no  public  purpose.   Therefore,  we  respectfully  request  that 
your  bill  be  amended  to  exempt  from  Title  V  bank  holding  companies 
registered  with  the  Federal  Reserve  Board  pursuant  to  the  Bank 
Holding  Company  Act  of  1956. 

The  Bank  Holding  Company  Act,  as  amended  in  1970,  requires 
every  corporation  controlling  one  or  more  banks  to  register  with  the 
Federal  Reserve  Board  and  to  be  regulated  by  the  Board.   Section  3 
of  the  Bank  Holding  Company  Act  requires  the  prior  approval  of  the 
Federal  Reserve  Board  before  a  bank  holding  company  can  acquire  more 
than  5  per  cent  of  the  voting  shares  of  a  bank,  or  all,  or  substanti- 
ally all,  the  assets  of  a  bank.   Similarly,  section  4  of  the  Bank 
Holding  Company  Act  requires  the  prior  approval  of  the  Federal 
Reserve  Board  before  a  bank  holding  company  can  acquire  more  than  5 
per  cent  of  the  voting  shares  of  any  company  which  is  not  a  bank. 
As  a  matter  of  standard  procedure,  the  Federal  Reserve  Board  refers 
a  copy  of  each  application  under  sections  3  and  4  to  the  Antitrust 
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Division  of  the  Department  of  Justice  for  review.   Thus,  the 
Antitrust  Division  is  kept  fully  informed  of  all  proposed  acquisi- 
tions under  the  Bank  Holding  Company  Act.   For  ease  of  reference, 
I  am  enclosing  a  pamphlet  published  by  the  Federal  Reserve  Board 
setting  forth  the  provisions  of  the  Bank  Holding  Company  Act  and 
the  regulations  adopted  pursuant  thereto. 

The  latest  official  statistics  on  bank  holding  companies  were 
published  by  the  Federal  Reserve  Board  as  of  December  31,  1973,  and 
are  enclosed.   At  that  time,  there  were  1,677  bank  holding  companies 
with  3,097  affiliated  banks  having  $563  billion  in  assets,  or  67  per 
cent  of  all  domestic  commercial  bank  assets  in  the  United  States. 
Of  these  companies,  there  were  H56   having  assets  of  more  than  $100 
million.   In  your  State  of  Michigan,  the  following  bank  holding 
companies  have  more  than  $100  million  in  assets: 

Peoples  Banking  Corporation,  Bay  City 
Michigan  National  Corporation,  Bloomfield  Hills 
Detroitbank  Corporation,  Detroit 
Financial  Data  Systems,  Inc.,  Detroit 
Manufacturers  National  Corporation,  Detroit 
National  Detroit  Corporation,  Detroit 
Northern  States  Bancorporatlon,  Inc.,  Detroit 
Charles  Stewart  Mott  Foundation,  Flint 
United  Michigan  Corporation,  Flint 
Great  Lakes  Holding  Company,  Grand  Blanc 
Pacesetter  Financial  Corporation,  Grand  Haven 
Great  Lakes  Financial  Corporation,  Grand  Rapids 
Old  Kent  Financial  Corporation,  Grand  Rapids 
American  National  Holding  Company,  Kalamazoo 
First  National  Financial  Corporation,  Kalamazoo 
American  Bankcorp,  Inc.,  Lansing 
Michigan  Financial  Corporation,  Marquette 
Lake  Shore  Financial  Corporation,  Muskegon 
Century  Financial  Corporation  of  Michigan,  Saginaw 
NBS  Financial  Corporation,  Southfield 
Security  Bancorp,  Inc.,  Southgate 

Bank  holding  companies  in  the  over  $100  million  asset  category 
tend  to  be  the  most  active  in  making  acquisitions.   We  estimate  that 
the  bulk  of  the  1,091  bank  acquisitions  and  467  nonbank  acquisitions 
during  the  past  four  years  would  have  met  the  tests  of  the  premerger 
notification  requirements  of  S.  128'4. 

We  cite  these  figures  only  for  the  purpose  of  indicating  the 
volume  of  additional  paperwork  that  would  be  required  by  the  bill 
for  bank  holding  companies  as  well  as  the  Federal  Trade  Commission 
and  the  Antitrust  Division.   We  believe  that  the  bill  would  result 
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In  a  needless  waste  of  time  and  money  for  all  concerned  since  all  of 
the  Information  sought  is  currently  available  in  Washington  through 
the  prior  approval  requirements  of  the  Bank  Holding  Company  Act. 
Therefore,  we  urge  you  to  exempt  bank  holding  companies  from  S.  1284. 

We  will  be  happy  to  work  with  you  and  your  staff  on  appropriate 
amendatory  language,  and,  of  course,  we  would  appreciate  having  the 
opportunity  to  supply  you  with  any  additional  information  you  may 
need. 

Sincerely  yours. 


Donald  L.  Rogers 


DLR : j Im 
Enclosures 


cc:   Honorable  Arthur  F.  Burns 
Honorable  Thomas  E.  Kauper 
Honorable  Lewis  A.  Engman 
Honorable  William  Proxmlre 
Honorable  Thomas  J.  Mclntyre 
Honorable  John  G.  Tower 
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FEDERAL    HOME    LOAN    BANK    BOARD 

WASHINGTON,    D.  C.    20552 


320  RRST  STREET  N.W. 


July  3,  1975 


FEDERAL  HOME  LOAN  BANK 

SYSTEM 

FEDERAL  HOME  LOAN 

MORTGAGE  CORPORATION 

FEDERAL  SAVINGS  a  LOAN 

INSURANCE  CORPORATION 


The  Honorable  Philip  A.  Hart 

Chairman 

Subconunittee  on  Antitrust 

and  Monopoly 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman; 


It  has  come  to  the  Board's  attention  that  the  Subcommittee 
has  completed  hearings  on  S.  1284,  the  "Antitrust  Improve- 
ments Act  of  1975,"  and  will  be  holding  a  mark-up  session 
on  the  bill  in  early  July. 

We  have  not  as  yet  been  asked  for  comment  on  the  bill, 
and  have  not  made  an  exhaustive  analysis  of  all  of  its  pro- 
visions.  The  Board  is  very  concerned,  however,  regarding 
the  effect  of  Title  V,  "Premerger  Notification,"  upon  its 
own  regulatory  and  supervisory  activities  with  respect  to 
some  4,141  savings  and  loan  institutions.   (This  is  the  total 
number  of  savings  and  loan  institutions  the  accounts  of  which 
are  insured  by  the  Federal  Savings  and  Loan  Insurance  Corpora- 
tion ("FSLIC"),  of  which  the  Board  is  the  operating  head. 
The  total  includes  2,081  State-chartered  institutions  and 
2,060  Federal  savings  and  loan  associations  chartered  by 
the  Board.   All  figures  are  as  of  December  31,  1974.)   Title 
V  would  also  affect  the  Board's  regulation  of  acquisitions 
by  savings  and  loan  holding  companies. 


Pursuant  to  Title  V,  a  "person"  subje 
23(a)  of  the  Clayton  Act  to  be  added  by  Ti 
to  file  a  "notification"  with  the  Federal 
("FTC")  and  the  Assistant  Attorney  General 
Antitrust  Division  of  the  Department  of  Ju 
to  acquisition  of  the  stock  or  assets  of  a 
if  either  or  both  persons  are  "engaged  in 
any  activity  affecting  commerce"  and  -  (1) 
person(s)  have  total  assets  or  annual  net 
of  $100  million,  and  the  person(s)  whose  s 
is  being  acquired  have  total  assets  or  ann 
excess  of  $10  million;  or  (2)  the  combined 
annual  net  sales  of  both  acquirer  and  acqu 
cess  of  $100  million.  An  acquisition  may  n 


ct  to  a  new  section 
tie  V  would  have 
Trade  Commission 

in  charge  of  the 
stice  ("AAG")  prior 
nother  person(s) 
commerce  or  in 

the  acquiring 
sales  in  excess 
tock  or  assets 
ual  net  sales  in 

total  assets  or 
ired  are  in  ex- 
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prior  to  a  "notification  and  waiting  period"  of  60  days, 
which  period  may  be  extended  by  the  FTC  or  the  AAG  if  addi- 
tional information  is  necessary.   The  FTC  or  the  AAG  may 
interpose  objection  to  an  acquisition  during  the  notification 
and  waiting  period  and  prevent  its  consummation  pursuant  to 
sec,  23(d). 

It  appears  that  the  savings  and  loan  institutions  and 
savings  and  loan  holding  companies  regulated  by  the  Board 
would  be  subject  to  the  new  section  23  of  the  Clayton  Act 
to  be  added  by  the  bill.  The  Board's  concern  regarding  these 
new  provisions  is  grounded  on  the  following  facts:  (1)  the 
Board  already  exercises  reviewing  authority  with  respect 
to  mergers  and  purchases  of  assets  in  which  the  acquiring 
or  succeeding  institution  is  a  Federal  or  FSLIC-insured 
State-chartered  savings  and  loan  association  (12  CFR  546.2; 
12  CFR  563.22);  (2)  the  Board  considers  the  legality  of  a 
proposed  merger  or  purchase  of  assets  to  be  a  precondition 
to  further  consideration,  and  evaluates  each  such  transaction 
under  the  Clayton  and  Sherman  Acts  as  well  as  other  applicable 
laws  and  regulations  (12  CFR  556.2;  12  CFR  571.5);  and  (3) 
the  Board  is  already  required  by  statute  (section  408(e)(2) 
of  the  National  Housing  Act,  as  amended;  12  U.S.C.  1730a 
(e)(2))  to  request  and  consider  a  report  from  the  Attorney 
General  on  the  competitive  factors  involved  in  the  acquisition 
of  an  FSLIC-insured  institution  by  a  savings  and  loan  holding 
company.   (For  the  purposes  of  the  statute,  "acquisition" 
includes,  among  other  things,  the  merger  of  such  an  insured 
institution  into  another  institution  controlled  by  a  savings 
and  loan  holding  company. )   Although  the  Board  is  not  required 
by  statute  to  seek  the  opinion  of  the  Department  of  Justice 
with  respect  to  a  merger  or  purchase  of  assets  not  involving 
a  savings  and  loan  holding  company,  it  has  on  occasion 
sought  and  obtained  an  advisory  opinion  with  respect  to 
such  a  transaction.  No  merger  or  acquisition  approved  by 
the  Board  has  ever  been  challenged  by  the  Department  of 
Justice. 

The  Board  regards  its  review  and  evaluation  procedures 
as  fully  effective  in  implementing  the  Clayton  and  Sherman 
Acts  with  respect  to  the  transactions  reviewed.   Further, 
the  Board  regards  the  provisions  proposed  in  Title  V  of 
S.  1284  as  not  only  an  unnecessary  duplication  of  functions 
with  respect  to  such  transactions,  but  as  placing  greater 
burdens  upon  the  FTC  and  the  AAG,  as  well  as  the  institu- 
tions regulated  by  the  Board.  The  Board  would  not  regard 
S.  1284,  if  enacted,  as  freeing  it  from  its  obligation 


1022 


to  consider  the  antitrust  and  competitive  aspects  of  the 
mergers  and  acquisitions  that  it  reviews;  and  the  FTC  and 
AAG,  although  undoubtedly  expert  in  antitrust  law,  do  not 
have  the  Board's  understanding  and  informational  resources 
with  respect  to  the  savings  and  loan  industry  and  would 
find  it  necessary  to  require  the  submission  of  much  informa- 
tion and  documentation  that  the  Board  would  not  have  to 
require. 

Accordingly,  the  Board  respectfully  suggests  that  the 
Subcommittee  consider  amendment  of  S.  1284  to  exclude  institu- 
tions the  accounts  of  which  are  insured  by  the  FSLIC  (which 
includes  Federal  savings  and  loan  associations)  from  the 
definition  of  the  "persons"  that  are  subject  to  subsections 
(a)  or  (b)(3)  of  new  section  23  of  the  Clayton  Act,  to  be 
added  by  Title  V.  We  defer  to  the  regulators  of  banking 
institutions  with  respect  to  the  question  of  how  they  are 
affected  by  S.  1284.  It  is  our  understanding,  however,  that 
many  of  the  considerations  set  forth  above  apply  with  equal 
force  to  regulated  banking  institutions.  The  Board  is  ready 
to  provide  the  Subcommittee  with  any  information  that  may 
be  desired  with  respect  to  its  enforcement  of  the  antitrust 
statutes  and  any  drafting  services  that  could  be  of  use  to 
the  Subcommittee. 

For  your  information,  we  are  enclosing:  (1)  copies  of 
the  Board's  codified  statements  of  policy  respecting  mergers, 
purchases  of  assets,  or  consolidations  involving  Federal 
savings  and  loan  associations  or  FSLIC-insured  State-chartered 
savings  and  loan  associations  (12  C.F.R.  556.2  and  571.5); 
(2)  a  copy  of  section  408(e)(2)  of  the  National  Housing  Act; 
and  (3)  a  copy  of  the  Board's  regulation  on  acquisitions 
by  a  savings  and  loan  holding  company  (12  C.F.R.  584.4). 


Sincerely, 


f.CM.^^ 


Charles'E.  Allen 
General  Counsel 
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§  556.2     Mergers. 

(a)  lutroduclion.  1  liis  is  a  stalciiu'iit  of  llic 
I'cdcral  llomc  Loan  liank  Boaids  c^ciipial  pol- 
icy on  merger  proposals.  It  docs  iK)t  oidinarily 
ajjjjly  to  mergers  instituted  for  supervisory  rea- 
sons. The  term  "merger"  includes  consolida- 
tions and  bulk  purchases  of  assets  in  exchange 
for  assumption  of  sa\ings  accounts  and  other 
liabilities.  Potential  applicants  arc  encouraged 
to  review  |)roposcd  mergers  with  tiie  Super- 
visory Agent  ])rior  to  jMocceding  with  the 
fonnal  a])plication  ijrocess. 
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(b)  Legal  considerations — (1)  General,  {i) 
The  legality  of  a  proposed  merger  is  a  precon- 
dition to  further  consideration  by  the  Board. 

(ii)  Applicable  laws  and  regulations  include 
the  Federal  antitrust  laws  (the  Clayton  and 
Sherman  Acts),  section  '108  (regulation  of 
holding  companies)  of  the  National  Housing 
Act,  applicable  State  law,  and  the  Hoard's  own 
regulations. 

(2)  Legal  evaluation  of  factors  with  anti- 
trust impact.  To  enable  the  Board  to  evaluate 
the  possible  anticompetitive  im]3act  of  proposed 
mergers,  applicants  are  required  to  submit  cer- 
tain information  on  Board-prescribed  forms 
available  at  each  Federal  Home  Loan  Bank.  In 
any  case  in  which  the  Supervisory  Agent  thinks 
it  clear  that  no  antitrust  or  competitive  prob- 
lem exists,  a  merger  proposal  may  be  submitted 
with  relevant  partial  infonnation  short  of  the 
complete  data  called  for  by  the  schedules. 

(3)  Acquisitions  of  insured  institutions 
under  section  408  of  the  National  Housing  Act. 
Section  584.4  of  the  Regulations  for  Savings 
and  Loan  Holding  Companies  im])lements  this 
statutory  provision.  It  requires  information  as 
to  comjjetitive  factors  similar  to  that  indicated 
in  subparagraph  (2)  of  this  paragraph.  The 
regulation  also  requires  information  as  to  addi- 
tional matters,  including  details  of  acquisition, 
financial  and  managerial  resources,  future  pros- 
pects, and  the  convenience  and  needs  of  the 
community  to  be  sen,ed. 

(c)  Economic  evaluation — (1)  General. 
The  Board  will  give  major  consideration  to  the 
economic  impact  of  the  proposed  merger. 

(2)  Evaluation  of  impact  on  competition. 
(i)  The  Board  will  examine  the  economic  im- 
pact of  the  merger — adverse,  neutral,  or  favor- 
able— on  competition.  This  will  be  done  for 
each  relevant  geographical  sa\ings  and  mort- 
gage market  and  submarket.  All  savings  and 
mortgage  firms  reasonably  competitive  with 
the  business  of  the  merging  institutions  will  be 
taken  into  account.  The  impact  on  competition 
will  be  evaluated  on  the  basis  of  various  eco- 
nomic indices  of  market  structure  and  perform- 
ance, some  of  which  may  not  be  relevant  to  the 
legal  antitrust  evaluation  referred  to  in  para- 
graph (b)  of  this  section. 

(ii)  Such  indices  will  include,  for  each  rele- 
va,nt  savings  and  mortgage  market  and  sub- 
market:  (a)  market  concentration  and  ranking 
of  the  resulting  institution  and  of  other  com- 
peting institutions;  {b)  number  and  size  distri- 
bution of  competitors;  (c)  actual  or  potential 
competition  significantly  curtailed  by  the 
merger;  (d)  trends  toward  concentration, 
especially  as  a  result  of  mergers;  (c)  overia])  of 
Ijranch  savings  submarkets  when  two  or  more 
branch  systems  are  to  be  consolidated;  and  (/) 
extent  to  which  rates  paid  on  savings  instru- 
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ments  and  charges  on  mortgages  appear  to  be 
competitively  determined,  consistent  with  stat- 
utory and  regulatory  constraints,  and  will  con- 
tinue to  be  so  determined  after  the  merger. 

(3)  Adequacy  of  number  of  institutions. 
Account  will  be  taken  of  the  number  of  insti- 
tutions of  reasonably  efficient  si/e  that  can  be 
supported  by  population,  savings,  and  mort- 
gage demand.  Mergers  that  involve  institutions 
of  inefficient  asset  size  or  which  are  located  in 
markets  overpopulated  with  savings  institu- 
tions and  which  result  in  economy  of  operation 
and  management  and  more  efficient  service 
will  be  regarded  favorably  insofar  as  tfie  merg- 
ers are  not  anticompetitive. 

(4)  Other  factors.  The  Board  will  examine 
the  extent  to  which  the  merger  will  affect  the 
convenience  and  needs  of  I  he  communities  to 
be  served  in  terms  of  savings  facilities,  types 
of  loans  available,  and  the  impact,  if  any,  on 
operating  efficiency  of  the  resulting  institution. 

(d)  Managerial  and  financial  aspects — (1) 
General.  The  Board's  basic  requirement  is  that 
the  surviving  institution  have  the  managerial 
and  financial  resources  to  operate  successfully. 

(2)  Managerial  aspects.  The  character  and 
the  ability  of  other  persons  to  be  either  in  con- 
trol or  in  key  managerial  positions  are  factors 
of  prime  importance.  The  experience  and  the 
performance  record  of  such  persons  will  be 
evaluated  as  to  the  probability  of  sound  opera- 
tion of  the  enlarged  institution,  giving  due 
consideration  to  the  relative  size  of  the  merg- 
ing institutions. 

(3)  Financial  aspects,  (i)  The  adequacy  of 
the  net  worth  of  the  survivng  institution,  rela- 
tive to  the  risks  inherent  in  the  assets,  and 
economic  and  other  factors  will  be  reviewed 
critically.  To  this  end,  a  statement  should  be 
submitted  by  the  president  or  a  vice-president 
of  each  applicant  that,  to  the  best  of  his  knowl- 
edge and  belief,  the  assets  on  the  books  of  the 
applicants  are  not  over-valued,  or  that  appro- 
priate valuation  allowances  ha\e  been  estab- 
lished. Intangible  assets  in  particular  will  be 
carefully  scrutinized. 

[Subdivision  (i)  revised  eff.  8-23-71] 
(ii)  The  overall  operations  and  financial 
condition  will  be  reviewed  to  determine  the 
surviving  institution's  prospects  to  generate  suf- 
ficient income  to  meet  competition,  to  make 
the  required  transfers  to  reserves,  and  .to  con- 
duct its  affairs  essentially  free  of  supervisory 
concern. 

(e)  Factors  relating  to  fairness  and  disclo- 
sure of  the  plan.  The  Board  will  review  the 
fairness  and  disclosure  of  all  merger  proposals 
on  the  basis  of  the  following  criteria: 

(1)  GeJieral.  The  plan  should  provide 
equitable  treatment  for  all  concerned.  The 
equity   owners  should    receive  fair  value   for 
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their  interests,  and  the  interests  of  savers  and 
creditors  must  be  ]nopcrly  considered.  The 
|)laii,  or  otlier  written  infonnation  submitted 
therewith,  shoidd  make  full  disclosure  of  all 
oral  or  written  aureements  by  whirli  anyone; 
will  receive  any  money,  |)ro|jerty,  service,  or 
other  thini;  of  value,  whether  lani^ible  or  in- 
tangible, in  connection  with  such  plan. 

(2)  Considerations  as  to  directors,  officers, 
attorneys,  consultants,  and  employees;  advisory 
boards  or  committees,  (i)  Retention  through 
contracts  or  othenvise  of  directors,  officers, 
consultants,  attorneys,  and  employees  of  the 
disappearing  institution  by  the  surviving  in- 
stitution should  be  consistent  with  the  size, 
functions,  need,  and  earning  capacity  of  the 
sur\'iving  institution.  Any  compensation  to  such 
persons  by  the  surviving  institution  should  be 
commensurate  with  the  duties  performed  and 
in  line  with  its  compensation  schedule.  Any 
compensation  to  advisory  boards  or  committees 
containing  such  persons  should  be  explained 
and  justified. 

(ii)  If  the  merger  agreement  provides  for  an 
increase  in  the  board  of  directors  of  a  surviving 
Federal  association  to  a  number  in  excess  of 
that  permitted  by  the  association's  charter,  the 
Board  will  deem  such  merger-agreement  pro- 
vision to  be  an  application  for  an  appropriate 
charter  amendment:  Provided,  That  the  maxi- 
mum number  of  directors  thereunder  shall  not 
exceed  25  and  that  no  subsequent  vacancies  on 
such  board  shall  be  filled  until  the  number  of 
directors  has  been  reduced  to  not  more 
than   15. 

[Paragraph  (e)  revised  eff.  8-23-71] 

(3)  Other  financial  considerations  and  ex- 
penses. Other  financial  considerations,  whether 
involving  the  sale  of  an  office  building,  the  dis- 
posal of  a  related  business,  or  other  transaction, 
must  be  fair  and  supported  by  exidencc.  Ex- 
penses incurred  in  connection  with  the  merger 
should  be  reasonable. 

[Amended  10-17-69;  revised  efT.  8-23-71] 
.1      See  also  R3Ia. 
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§  556.5     Establishment  of  Federal  savings  and 

loan    associations   and   branch   office 

and    mobile   facilities    of   such    cuso- 

ciations. 

fa)    Internal     processing     procedure.  The 

Roard  deems  it  advisable  that  applicants  for 

permission    to   organize    Federal   savings   and 
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loan  associations  and  Federal  associations  who 
are  applicants  for  permission  to  establish 
branch  offices  and  mobile  facilities,  and  per- 
sons who  arc  interested  in  such  applications, 
be  informed  of  certain  general  instructions  by 
the  Board  governing  stalT  handling  of  a[)plica- 
tions  and  of  the  timetable  for  handling  appli- 
cations which  the  Board  has  adopted  as  an 
objective,  as  follows: 

(1)  Advice  of  filing  of  application.  The 
Supervisiory  Agent  at  the  time  of  advice  to  an 
applicant  to  publish  notice  of  the  application 
should  send  a  copy  of  such  advice  to  the  Office 
of  Industry  Development,  and  may  send  a  copy 
of  such  advice  to  State  savings  and  loan  au- 
authorities,  any  trade  organizations  which  have 
local  thrift  and  home  financing  institutions  as 
members,  and  any  local  thrift  and  home  fi- 
nancing institutions  which  the  Supervisory 
Agent  considers  might  have  a  competitive 
interest  in  the  application. 

(2)  Obtaining  of  additional  information  by 
Supervisory  Agent.  The  Supervisor)-  Agent 
and  the  Office  of  Industry  Development  respec- 
tively may,  in  their  discretion,  request  addi- 
tional information  from  applicants  or  other 
persons  and  may  make  or  cause  to  be  made 
such  inspection  of  the  area  to  be  served  as  they 
may  deem  advisable. 

(3)  Oral  argument.  In  any  case  in  which 
oral  argument  is  scheduled,  the  Supervisory 
Agent  may  provide  for  consolidation  of  the 
oral  argument  on  applications  for  permission 
to  organize  Federal  associations  or  to  establish 
branch  office  or  mobile  facilities,  or  for  insur- 
ance of  accounts  of  a  new  State-chartered 
association  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  to  be  located  in  or  to 
serve  the  same  general  area.  In  hearing  oral 
argument,  the  person  presiding  may  determine 
the  order  of  presentation  by  various  persons 
and  whether  to  permit  rebuttal  or  he  may  per- 
mit the  parties  to  agree  on  a  division  of  time. 
In  consolidated  arguments,  he  may  allow  each 
applicant  the  full  time  which  would  be  allowed 
if  there  were  no  consolidated  argument.  Or- 
dinarily, the  arguments  should  be  based  only  on 
the  facts  and  information  already  on  file. 
Occasionally,  a  party  may  seek  to  introduce 
new  matter.  If  it  appears  to  the  person  pre- 
siding that  there  is  in  fact  substantive  new 
matter,  he  should  permit  the  parties  to  argue 
on  the  basis  of  such  new  matter,  and  require 
the  ]3arty  introducing  it  to  submit  a  memor- 
andum of  such  new  matter  at  the  time  of  oral 
argument.  If  opposing  parties  wish  to  file  a 
rebuttal,  the  person  presiding  may  allow  a 
reasonable  time — 10  days  should  suffice  in 
most  cases — for  the  submission  of  a  rebuttal. 
The  Supervisory  Agent  should  include  3  copies 
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§  571.3     [Rescinded  eff.  12-15-72] 

111334 

§  571.4     Hazard  insurance. 

(a)  Each  institution  insured  by  the  Federal 
Savings  and  Loan  Insurance  Corporation  lias 
been  required  to  include  in  its  loan  contracts 
provisions  which  require  the  maintenance  of 
such  hazard  insurance  as  will  protect  the  insti- 
tution from  loss  in  the  event  of  damage  to  or 
destruction  of  the  real  estate  securing  the  in- 
stitution's loans. 

(b)  It  is  incumbent  upon  the  institution  to 
determine  that  specific  provisions  of  each 
hazard  insurance  contract  insuring  the  security 
property  name  and  protect  the  institution  as 
mortgagee  in  an  amount  at  least  equal  to  its 
insurable  interest  in  the  security  and  cover  such 
perils  as  are  commonly  covered  in  policies  de- 
scribed as  "Standard  Fire  and  Extended  Cover- 
age" as  well  as  such  other  perils  as  to  which 
institutional  lenders  operating  in  the  same  area 
commonly  require  hazard  insurance. 

(c)  In  conducting  examinations  of  insured 
institutions,  examiners  for  the  Board  will  re- 
view each  institution's  files  for  evidence,  in  the 
form  of  individual  insurance  policies,  memo- 
randa of  insurance  or  blanket  policies  satisfac- 
tory to  the  institution,  to  determine  that  such 
insurance  is  in  force. 

.1      See  also  nil  547,  1114c,  1 147  ;  T27,  and  r27-7. 

11 1335 

§  571.5  Mergers. 

(a)  Introduction.  This  is  a  statement  of  the 
Federal  Home  Loan  Bank  Board's  general 
policy  on  merger  proposals.  It  does  not  ordinar- 
ily apply  to  mergers  instituted  for  super\'isory 
reasons.  The  term  "merger"  includes  consoli- 
dations and  bulk  purchases  of  assets  in  exchange 
for  assumption  of  savings  accounts  and  other 
liabilities.  Potential  applicants  are  encouraged 
to  review  proposed  mergers  with  the  Supervi- 
sory Agent  prior  to  proceeding  with  the  formal 
application  process. 

(b)  Legal  considerations — (1)  General,  (i) 
The  legality  of  a  proposed  merger  is  a  precon- 
dition to  further  consideration  by  the  Board. 

(ii)  Applicable  laws  and  regulations  include 
the  Federal  antitrust  laws  (the  Clayton  and 
Sherman  Acts),  Section  408  (regulation  of 
holding  companies)  of  the  National  Housing 
Act,  applicable  State  law,  and  the  Board's  own 
regulations. 

(2)  Legal  evaluation  of  factors  (vitli  anti- 
trust impact.  To  enable  the  Board  to  evaluate 
the  possible  anticompetitive  impact  of  pro- 
posed mergers,  applicants  are  required  to  sub- 
mit certain  information  on  Board-prescribed 
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forms  available  at  each  Federal  Home  Loan 
Bank.  In  any  case  in  which  the  Super\'isory 
Agent  thinks  it  clear  that  no  antitrust  or  com- 
petitive problem  exists,  a  merger  |)roposal  may 
be  submitted  with  relevant  partial  information 
short  of  the  complete  data  called  for  by  the 
schedules. 

(3)  Acquisitions  of  insured  institutions  un- 
der section  408  of  the  National  Housing  Act. 
Section  584.4  of  the  Regulations  for  Savings 
and  Loan  Holding  Companies  implements  this 
statutory  provision.  It  requires  information  as 
to  competitive  factors  similar  to  that  indi- 
cated in  subparagraph  (2)  of  this  paragraph. 
The  regulation  also  requires  information  as  to 
additional  matters,  including  details  of  acqui- 
sition, financial  and  managerial  resources,  fu- 
ture prospects,  and  the  convenience  and  needs 
of  the  community  to  be  served. 

(c)  Economic  evaluation — (1)  General. 
The  Board  will  give  major  consideration  to  the 
economic  impact  of  the  proposed  merger. 

(2)  Evaluation  of  impact  on  competition. 
(i)  The  Board  will  examine  the  economic  im- 
pact of  the  merger — adverse,  neutral,  or  favor- 
able— on  competition.  This  will  be  done  for 
each  relevant  geographical  savings  and  mort- 
gage market  and  submarket.  All  savings  and 
mortgage  firms  reasonably  competitive  with 
the  business  of  the  merging  institutions  will  be 
taken  into  account.  The  impact  on  competition 
will  be  evaluated  on  the  basis  of  various  eco- 
nomic indices  of  market  structure  and  per- 
formance, some  of  which  may  not  be  relevant 
to  the  legal  antitrust  evaluation  referred  to  in 
paragraph  (b)  of  this  section. 

(ii)  Such  indices  will  include,  for  each  rele- 
vant savings  and  mortgage  market  and  sub- 
market:  (a)  market  concentration  and  rank- 
ing of  the  resulting  institution  and  of  other 
competing  institutions:  {b)  number  and  size 
distribution  of  competitors;  (c)  actual  or  po- 
tential competition  significantly  curtailed  by 
the  merger;  (d)  trends  toward  concentration, 
especially  as  a  result  of  mergers;  (e)  overlap  of 
branch  savings  submarkets  when  two  or  more 
branch  systems  are  to  be  consolidated;  and  (/) 
extent  to  which  rates  paid  on  savings  instru- 
ments and  charges  on  mortgages  appear  to  be 
competitively  determined,  consistent  with  stat- 
utory and  regulatory  constraints,  and"  will  con- 
tinue to  be  so  determined  after  the  merger. 

(3)  Adequacy  of  number  of  institutions.  Ac- 
count will  be  taken  of  the  number  of  institu- 
tions of  reasonably  efficient  size  that  can  be  sup- 
ported by  population,  savings,  and  mortgage 
demand.  Mergers  that  involve  institutions  of 
inefficient  asset  size  or  which  are  located  in 
markets  overpopulated  with  savings  institu- 
tions and  which  result  in  economy  of  operation 
and   management  and  more  efficient  service 
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will  be  regarded  favorably  insofar  as  the  merg- 
ers are  not  anticompetitive. 

(4)  Other  factors.  The  Board  will  examine 
the  extent  to  wliich  the  tncrger  will  afTcct  the 
convenience  and  iicciis  of  llie  coniniunitics  to 
he  served  in  icrnis  of  savings  facilities,  types  of 
loans  available,  and  tlie  iinjjact,  if  any,  on  o|)er- 
ating  efficiency  of  the  resulting  institution. 

(d)  Managerial  and  jmancial  aspects — ( 1 ) 
General.  The  Board's  l)asic  requirement  is  that 
the  surviving  institution  have  the  managerial 
and  financial  resources  to  operate  successfully. 

(2)  Managerial  aspects.  The  character  and 
the  ability  of  the  persons  to  be  either  in  con- 
trol or  in  key  managerial  positions  are  factors 
of  prime  importance.  The  experience  and  the 
performance  record  of  such  persons  will  be 
evaluated  as  to  the  probability  of  sound  opera- 
tion of  the  enlarged  institution,  giving  due  con- 
sideration to  the  relative  size  of  the  merging 
institutions. 

(3)  Financial  aspects,  (i)  The  adequacy  of 
the  net  worth  of  the  surviving  institution,  rela- 
tive to  the  risks  inherent  in  the  assets,  and  eco- 
nomic and  other  factors  will  be  reviewed  crit- 
ically. To  this  end,  a  statement  should  be  sub- 
mitted by  the  President  or  a  Vice-President  of 
each  applicant  that,  to  the  best  of  his  knowl- 
edge and  belief,  the  assets  on  the  books  of  the 
applicants  are  not  over-valued,  or  that  appro- 
priate valuation  allowances  have  been  estab- 
lished. Intangible  assets  in  particular  will  be 
carefully  scrutinized. 

[Subdivision  (i)  revised  eff.  8-23-71] 

(ii)  The  overall  operations  and  financial 
condition  will  be  reviewed  to  determine  the 
surviving  institution's  prospects  to  generate  suf- 
ficient income  to  meet  competition,  to  make  the 
required  transfers  to  reser\'es,  and  to  conduct 
its  aflFairs  essentially  free  of  supervisory  con- 
cern. 

(e)  Factors  relating  to  fairness  and  disclosure 
of  the  plan.  The  Board  will  review  the  fairness 
and  disclosure  of  all  merger  proposals  on  the 
basis  of  the  following  criteria: 

( 1 )  General.  The  plan  should  provide  equi- 
table treatment  for  all  concerned.  The  equity 
owners  should  receive  fair  value  for  their  inter- 
ests, and  the  interests  of  savers  and  creditors 
must  be  properly  considered.  The  plan,  or 
other  written  information  submitted  therewith, 
shall  make  full  disclosure  of  all  oral  or  written 
agreements  by  which  anyone  will  receive  any 
money,  property,  service,  or  other  thing  of 
value,  whether  tangible  or  intangible,  in 
connection  with  such  plan. 

(2)  Considerations  as  to  directors,  officers, 
attorneys,  consultants,  and  employees;  advisory 
boards  or  committees.  Ketenlion  through  con- 
tracts or  otherwise  of  directors,  officers,  con- 
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sultants,  attorneys,  and  employees  of  the  dis- 
appearing institution  by  the  surviving  institu- 
tion should  be  consistent  with  the  size,  func- 
tions, need,  and  earning  capacity  of  the  sur- 
viving institution.  Any  compensation  to  such 
pei-sons  by  the  surviving  institution  should  be 
commensurate  with  the  duties  performed  and 
in  line  with  its  compensation  schedule.  Any 
compensation  to  advisory  boards  or  committees 
containing  such  [persons  should  be  explained 
and  justified. 

(3)  Other  financial  considerations  and  ex- 
penses. Other  financial  considerations,  whether 
involving  the  sale  of  an  office  building,  the  dis- 
posal of  a  related  business,  or  other  transaction, 
must  be  fair  and  supported  by  evidence.  Ex- 
penses incurred  in  connection  with  the  merger 
should  be  reasonable. 

[Paragraph  (e)  revised  eflf.  8-23-71] 
[8-23-69;  8-23-71] 
See  also  R31a. 

111336 

§  571.6  Internal  processing  procedure  for 
applications  for  insurance  of  accounts. 
The  Board  deems  it  advisable  that  appli- 
cants for  insurance  of  accounts  be  informed  of 
certain  general  instructions  by  the  Board 
governing  stafT  handling  of  applications  and 
of  the  timetable  for  handling  applications 
which  the  Board  has  adopted  as  an  objective, 
as  follows; 

(a)  Advice  of  filing  of  application.  The 
Supervisory  Agent  at  the  time  of  advice  to  an 
applicant  to  publish  notice  of  the  application 
should  send  a  copy  of  such  advice  to  the  Office 
of  Industry  Development,  and  may  send  a  copy 
of  such  advice  to  State  savings  and  loan  au- 
thorities, any  trade  organizations  which  have 
local  thrift  and  home  financing  institutions  as 
members,  and  any  local  thrift  and  home  financ- 
ing institutions  which  the  Supervisory  Agent 
considers  might  have  a  competitive  interest  in 
the  application. 

(b)  Obtaining  of  additional  information  by 
Supervisory  Agent.  The  Supervisory  Agent 
and  the  Office  of  Industry  Development  re- 
spectively may,  in  their  discretion,  request 
additional  information  from  applicants  or 
other  persons  and  may  make  or  cause,  to  be 
made  such  inspection  of  the  area  to  be  served 
as  they  may  deem  advisable. 

(c)  Oral  argument.  In  any  case  in  which 
oral  argument  is  scheduled,  the  Supervisory 
Agent  may  provide  for  consolidation  of  the 
oral  argument  on  applications  for  insurance 
of  accounts  by  new  State-chartered  institutions 
and  applications  for  permission  to  organize 
Federal  associations  and  to  establish  branch 
office  or  mobile  facilities  to  be  located  in  or  to 
serve  the  same  general  area.  In  hearing  oral 
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paragraph  (6)  of  this  subsection,  or  (B)  any 
third  party  on  the  security  of  any  property  ac- 
quired from  any  affiHate,  or  with  knowledge 
that  the  proceeds  of  any  such  loan,  discount,  or 
extension  of  credit,  or  any  part  thereof,  are  to 
be  paid  over  to  or  utilized  for  the  benefit  of  any 
affiliate:  Provided,  however,  That  with  the 
prior  written  approval  of  the  Corporation,  a 
subsidiary  insured  institution  may  make  a 
loan,  discount,  or  extension  of  credit  to  a  third 
party  on  the  security  of  property  acquired  from 
a  wholly  owned  affiliate  service  corporation. 
The  Corporation  shall  grant  approval  of  any 
application  for  approval  under  this  subdivision 
if,  in  the  opinion  of  the  Corporation,  such  a 
loan,  discount,  or  extension  of  credit  would  not 
be  detrimental  to  the  interests  of  savings  ac- 
count holders  in  the  insured  institution,  or  to 
the  insurance  risk  of  the  Corporation  with  re- 
spect to  such  institution,  and  would  not  be  a 
means  of  facilitating  the  sale  of  ( 1 )  property 
purchased  from  any  savings  and  loan  holding 
company  or  any  affiliate  thereof  other  than 
such  service  corporation,  or  (2)  property  here- 
tofore owned,  legally  or  beneficially,  by  any 
savings  and  loan  holding  company  or  affiliate 
thereof,* 

(5)  guarantee  the  repayment  of  or  maintain 
any  compensating  balance  for  any  loan  or  ex- 
tension of  credit  granted  to  any  affiliate  by  any 
third  party; 

(6)  except  with  the  prior  written  approval  of 
the  Corporation — 

( A )  engage  in  any  transaction  with  any  affil- 
iate involving  the  purchase,  sale,  or  lease  of 
property  or  assets  (other  than  participating  in- 
terests in  mortgage  loans  to  the  extent  author- 
ized by  regulations  of  the  Corporation)  in  any 
case  where  the  amount  of  the  consideration  in- 
volved when  added  to  the  aggregate  amount  of 
the  consideration  given  or  received  by  such  in- 
stitution for  all  such  transactions  during  the 
preceding  twelve-month  period  exceeds  the 
lesser  of  $100,000  or  0.1  per  centum  of  the 
institution's  total  assets  at  the  end  of  the  pre- 
ceding fiscal  year ;  or 

(B)  enter  into  any  agreement  or  understand- 
ing, either  in  writing  or  orally,  with  any  affiliate 
under  which  such  affiliate  is  to  (i)  render 
management  or  advertising  services  for  the  in- 
stitution, (ii)  serve  as  a  consultant,  adviser,  or 
agent  for  any  phase  of  the  operations  of  the 
institution,  or  (iii)  render  services  of  any  other 
nature  for  the  institution,  other  than  those 
which  may  be  exempted  by  regulation  or  order 
of  the  Corfx>ration,  unless  the  aggregate 
amount  of  the  consideration  required  to  be 
paid  by  such  institution  in  the  future  under  all 


•The  proviso  to  Subsection   (d)(4)(B)   was  added  by 
Public  Law  91-609,  84  Stat.  1816,  Dec.  31.  1970. 
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such  existing  agreements  or  understandings 
cannot  exceed  the  lesser  of  $100,000  or  0.1  per- 
centum  of  the  institution's  total  assets  at  the 
end  of  the  preceding  fiscal  year;  or 

(C)  make  any  payment  to  any  affiliate  under 
any  agreement  or  understanding 'hereinabove 
referred  to  in  subparagraph  (B)  where  the  in- 
stitution has  previously  paid  to  affiliates  during 
the  preceding  twelve-month  period,  pursuant  to 
any  such  agreements  or  understandings,  an 
amount  aggregating  in  excess  of  the  lesser  of 
$100,000  or  0.1  per  centum  of  the  institution's 
total  assets  at  the  end  of  the  preceding  fiscal 
year. 

The  Corporation  shall  grant  approval  under 
this  paragraph  (6)  if,  in  the  opinion  of  the 
Corporation,  the  terms  of  any  such  transac- 
tion, agreement,  or  understanding,  or  any  such 
payment  by  such  institution,  would  not  be  detri- 
mental to  the  interests  of  its  savings  account 
holders  or  to  the  insurance  risk  of  the  Corpora- 
tion with  respect  to  such  institution. 

(e)  Acquisitions. —  (1)  It  shall  be  unlaw- 
ful for— 

(A)  any  savings  and  loan  holding  company 
directly  or  indirectly,  or  through  one  or  more 
subsidiaries  or  through  one  or  more 
transactions — 

(i)  to  acquire,  except  with  the  prior  written 
approval  of  the  Corporation,  the  control  of  an 
insured  institution  or  a  savings  and  loan  holding 
company,  or  to  retain  the  control  of  such  an 
institution  or  holding  company  acquired  or  re- 
tained in  violation  of  this  section  as  heretofore 
or  hereafter  in  effect; 

(ii)  to  acquire,  except  with  the  prior  writ- 
ten approval  of  the  Corporation,  by  the  process 
of  merger,  consolidation,  or  purchase  of  assets, 
another  insured  or  uninsured  institution  or  a 
savings  and  loan  holding  company,  or  all  or 
substantially  all  of  the  assets  of  any  such  institu- 
tion or  holding  company ; 

(iii)  to  acquire  by  purchase  or  otherwise, 
or  to  retain  for  more  than  one  year  after  the 
enactment  of  this  amendment,  any  of  the  vot- 
ing shares  of  an  insured  institution  not  a  sub- 
sidiary, or  of  a  savings  and  loan  holding  com- 
pany not  a  subsidiary,  or,  in  the  case  of  a  multi- 
ple savings  and  loan  holding  company,  to  so  ac- 
quire or  retain  more  than  5  per  centum  of  the 
voting  shares  of  any  company  not  a  subsidiary 
which  is  engaged  in  any  business  activity  other 
than  those  specified  in  paragraph  (2)  of  sub- 
section (c)  of  this  section;  or 

(iv)  to  acquire  the  control  of  an  uninsured 
institution,  or  to  retain  for  more  than  one  year 
after  the  cfTcctivc  date  of  this  amendment  or 
from  the  date  on  which  such  control  was 
acquired,  whichever  is  later,  except  that  the 
Corporation  may  upon  application  by  such 
company  extend  such  one-year  period  from 
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year  to  year,  for  an  additional  period  not  ex- 
ceeding three  years,  if  the  Corporation  finds 
such  extension  is  warranted  and  shall  not  be 
detrimental  to  the  public  interest." 

(B)  any  other  company,  without  the  prior 
written  approval  of  the  Corporation,  directly 
or  indirectly,  or  through  one  or  more  subsidi- 
aries or  through  one  or  more  transactions,  to 
acquire  the  control  of  one  or  more  insured  insti- 
tutions, except  that  such  approval  shall  not  be 
required  in  connection  with  the  control  of  an 
insured  institution  (i)  acquired  by  devise  under 
the  tenns  of  a  will  creating  a  trust  which  is 
excluded  from  the  definition  of  "savings  and 
loan  holding  company"  under  subsection  (a) 
of  this  section,  or  (ii)  acquired  in  connection 
with  a  reorganization  in  which  a  person  or 
group  of  persons,  having  had  control  of  an  in- 
sured institution  for  more  than  three  years, 
vests  control  of  that  institution  in  a  newly 
formed  holding  company  subject  to  the  control 
of  the  same  person  or  group  of  persons.  The 
Corporation  shall  approve  an  acquisition  of  an 
insured  institution  under  this  subparagraph 
unless  it  finds  the  financial  and  managerial 
resources  and  future  prospects  of  the  company 
and  institution  involved  to  be  such  that  the 
acquisition  would  be  detrimental  to  the  insti- 
tution or  the  insurance  risk  of  the  Corporation, 
and  shall  render  its  decision  within  ninety  days 
after  submission  to  the  Board  of  the  complete 
record  on  the  application. 

(2)  The  Corporation  shall  not  approve  any 
acquisition  under  subparagraphs  (A)  (i)  or 
(A)  (ii) ,  or  of  more  than  one  insured  institution 
under  subparagraph  (B) ,  of  paragraph  (1)  of 
this  subsection  except  in  accordance  with  this 
paragraph.  In  every  case,  the  Corporation  shall 
take  into  consideration  the  financial  and  mana- 
gerial resources  and  future  prospects  of  the 
company  and  institution  involved,  and  the 
convenience  and  needs  of  the  community  to 
be  served,  and  shall  render  its  decision  within 
ninety  days  after  submission  to  the  Board  of  the 
complete  record  on  the  application.  Before  ap- 
proving any  such  acquisition,  the  Corporation 
shall  request  from  the  Attorney  General  and 
consider  any  report  rendered  within  thirty  days 
on  the  competitive  factors  involved.  The  Cor- 
poration shall  not  approve  any  proposed 
acquisition — 

(A)  which  would  result  in  a  monopoly,  or 
\v'hich  would  be  in  furtherance  of  any  combina- 
tion or  conspiracy  to  monopolize  or  to  attempt 
to  monopolize  the  savings  and  loan  business  in 
any  part  of  the  United  Slates,  or 

(H)  the  cfTect  of  which  in  any  section  of 
the  country  may  be  substantially  to  i(-ssen  com- 
petition, or  tend  to  create  a  monopoly,  or  which 


"  Amended  by  Public  Law  90-608,  approved  10-21-68. 
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in  any  other  manner  would  be  in  restraint  of 
trade,  unless  it  finds  that  the  anticompetitive 
effects  of  the  proposed  acquisition  are  clearly 
outweighed  in  the  public  interest  by  the  prob- 
able effect  of  the  acquisition  in  meeting  the 
convenience  and  needs  of  the  community  to  be 
served. 

(3)  No  acquisition  shall  be  approved  by  the 
Corporation  under  this  subsection  which  will — 

(A)  result  in  the  formation  by  any  com- 
pany, through  one  or  more  subsidiaries  or 
through  one  or  more  transactions,  of  a  multiple 
savings  and  loan  holdmg  company  controlling 
insured  institutions  in  more  than  one  State;  or 

(B)  enable  an  existing  multiple  savings  and 
loan  holding  company  to  acquire  an  insured 
institution  the  principal  oflFice  of  which  is 
located  in  a  State  other  than  the  State  which 
such  savings  and  loan  holding  company  shall 
designate,  by  writing  filed  with  the  Corpora- 
tion within  sixty  days  after  its  registration  here- 
under, as  the  State  in  which  the  principal  sav- 
ings and  loan  business  of  such  holding  company 
is  conducted. 

(4)  The  provisions  of  this  subsection  and  of 
subsections  (c)  (2)  and  (g)  of  this  section  shall 
not  apply  to  any  savings  and  loan  holding  com- 
pany which  acquired  the  control  of  an  insured 
institution  or  of  a  savings  and  loan  holding 
company  pursuant  to  a  pledge  or  hypothecation 
to  secure  a  loan,  or  in  connection  with  the 
liquidation  of  a  loan,  made  in  the  ordinary 
course  of  business,  but  it  shall  be  unlawful  for 
any  such  company  to  retain  such  control  for 
more  than  one  year  after  the  enactment  of  this 
amendment  or  from  the  date  on  which  such 
control  was  acquired,  which  ever  is  later,  ex- 
cept that  the  Corporation  may  upon  applica- 
tion by  such  company  extend  such  one-year 
period  from  year  to  year,  for  an  additional 
period  not  exceeding  three  years,  if  the  Cor- 
poration finds  such  extension  is  warranted  and 
would  not  be  detrimental  to  the  public  interest. 

(f)  Declaration  of  Dividend. — Every  sub- 
sidiary insured  institution  of  a  savings  and  loan 
holding  company  shall  give  the  Corporation  not 
less  than  thirty  days'  advance  notice  of  the 
proposed  declaration  by  its  directors  of  any  divi- 
dend on  its  guaranty,  permanent,  or  other  non- 
withdrawable  stock.  Such  notice  period  shall 
commence  to  run  from  the  date  of  receipt  of 
such  notice  by  the  Corporation.  Any  such  divi- 
dend declared  with  such  period,  or  without  the 
giving  of  such  notice  to  the  Corporation,  shall 
be  invalid  and  shall  confer  no  rights  or  benefits  ■ 
upon  the  holder  of  any  such  stork. 

(g)  IIoi.niNO    CoMTANV     I  NDr.nTI'.nNF..'?S. — 

( 1 )  No  savings  and  loan  holding  company  or 
any  sul)siiliary  thereof  which  is  not  an  insured 
institution  shall  issue,  sell,  renew,  or  guarantee 
any  debt  security  of  such  company  or  subsidiary, 
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applicant  that  approval  has  been  withheld.  If 
approval  by  the  Supervisory  Agent  is  with- 
held, the  Supervisory  Agent  shall  promptly 
cause  the  application  to  be  submitted  to  the 
Corporation  for  its  decision.  The  Supervisory 
Agent  may  request  additional  information  after 
recipt  of  the  application,  but  need  not  consider 
such  additional  information  from  the  applicant 
which  is  received  by  the  Supervisory  Agent  less 
than  5  calendar  days  before  the  end  of  the  30 
calendar  day  period. 

[Paragraph  (f)  revised  2-1-73 ;  11-17-74] 
(g)  Exemptions  for  certain  agreements  or 
understandings.  Pursuant  to  paragraph  (a)  (6) 
(ii)  of  this  section,  the  Corporation  hereby 
exempts,  from  the  application  of  subdivisions 
(ii)  and  (iii)  of  subparagraph  (6)  of  para- 
graph (a)  of  this  section,  any  agreement  or 
undei-standing,  either  oral  or  in  writing,  be- 
tween a  subsidiary  insured  institution  and  any 
affiliate,  under  which  the  affiliate  is  to  perform 
any  of  the  following  services  for  the  institution, 
provided  that  the  compensation  for  rendering 
any  of  such  services  is  not  in  excess  of  an 
amount  customarily  charged  by  nonaffiliated 
persons  rendering  the  same  or  similar  services: 

(1)  Acting  as  trustee  on  deeds  of  trust  in 
connection  with  loans  made  by  the  institution; 

(2)  Acting  as  escrow  agent  in  connection 
with  loans  made  by  the  institution; 

(3)  In  the  capacity  of  insurance  agent  or 
laroker,  procuring  insurance  of  any  type  for  the 
institution  or  for  its  borrowers. 

(4)  In  the  capacity  of  insurance  under- 
writer, providing  insurance,  pension  and  profit 
sharing  plans  of  any  type  for  the  institution  for 
the  benefit  of  its  employees. 

[Paragraph    (g)    added   9-7-72;   subparagraph    (4) 

added  10-1-73] 

[2-22-68;  9-1-68;  9-7-72;  2-1-73;   10-1-73; 

11-17-74] 

.  1      See  also  1]  1 008.50  series ;  and  T41 . 

111414 

§  584.4     Acquisitions. 

(a)  Acquisitions  by  a  savings  and  loan  hold- 
ing company.  No  savings  and  loan  holding 
company,  directly  or  indirectly,  or  through  one 
or  more  subsidiaries  or  through  one  or  more 
transactions,  shall: 

( 1 )  Acquire,  except  with  the  prior  written 
approval  of  the  Corporation,  the  control  of  an 
insured  institution  or  a  savings  and  loan  hold- 
ing company,  or  retain  the  control  of  such  an 
institution  or  holding  company  acquired  or 
retained  in  violation  of  section  '103  of  the 
National  Housing  Act  as  heretofore  or  here- 
after in  effect; 

(2)  Acquire,  except  with  the  prior  wi'itten 
approval  of  the  Corporation,  by  the  process  of 
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merger,  consolidation,  or  purchase  of  assets, 
another  insured  or  uninsured  institution  or  a 
savings  and  loan  holding  company,  or  all  or 
substantially  all  of  the  assets  of  any  such  insti- 
tution or  holding  company ; 

(3)  Acquire  by  purchase  or  otherwise,  or 
retain  for  more  than  1  year  after  February  14, 
1968,  any  of  the  voting  shares  of  an  insured 
institution  not  a  subsidiary,  or  of  a  savings 
and  loan  holding  company  not  a  subsidiary,  or, 
in  the  case  of  a  multiple  savings  and  loan  hold- 
ing company,  so  acquire  or  retain  more  than  5 
percent  of  the  voting  shares  of  any  company 
not  a  subsidiary  which  is  engaged  in  any  busi- 
ness activity  other  than  those  specified  in  para- 
graph (b)  of  §584.2;  or 

(4)  Acquire  the  control  of  an  uninsured 
institution,  or  retain  for  more  than  one  year 
after  February  14,  1968,  or  from  the  date  on 
which  such  control  was  acquired,  whichever  is 
later,  the  control  of  any  such  institution. 

(b)  Acquisition  by  any  other  company.  No 
company  (not  a  savings  and  loan  holding  com- 
pany) shall,  without  the  prior  written  approval 
of  the  Corporation,  directly  or  indirectly,  or 
through  one  or  more  subsidiaries  or  through 
one  or  more  transactions,  acquire  the  control 
of  one  or  more  insured  institutions,  except  that 
such  approval  shall  not  be  required  in  connec- 
tion with  the  control  of  an  insured  institution 

(1)  acquired  by  devise  under  the  terms  of  a 
will  creating  a  trust  v/hich  is  excluded  from  the 
definition  of  "savings  and  loan  holding  com- 
pany"  under   §583.11   of  this  subchapter  or 

(2)  acquired  in  connection  with  a  reorganiza- 
tion in  which  a  person  or  group  of  persons, 
having  had  control  of  an  insured  institution 
for  more  than  3  years,  vests  control  of  that 
institution  in  a  newly  formed  holding  company 
subject  to  the  control  of  the  same  person  or 
group  of  persons.  The  Corporation  will 
approve  an  acquisition  of  an  insured  institution 
under  this  paragraph  unless  it  finds  the  finan- 
cial and  managerial  resources  and  future  pros- 
pects of  the  company  and  institution  involved 
to  be  such  that  the  acquisition  would  be  detri- 
mental to  the  institution  or  the  insurance  risk 
of  the  Corporation,  and  will  render  its  decision 
within  90  days  after  submission  to  the  Board 
of  the  complete  record  on  the  application. 

(c)  Decision  by  the  Corporation.  The  Cor- 
poration will  not  approve  any  acquisition 
under  subparagraph  (1)  or  (2)  of  paragraph 
(a)  of  this  section,  or  of  more  than  one  insured 
institution  under  paragraph  (b)  of  this  section 
except  ill  acforclaiKc  with  this  paragraph.  In 
every  case,  the  Coiporation  will  lake  into  con- 
sideration the  financial  and  managerial  re- 
sources and  future  pios|)ccts  of  the  company 
and  institution  involved,  and  the  convenience 
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and  needs  of  the  community  to  be  served,  and 
will  render  its  decision  within  90  days  after 
submission  to  the  Board  of  the  complete  record 
on  the  application.  Before  approving  any  such 
acquisition,  the  Corjioration  will  request  from 
the  Attorney  General  and  consider  any  report 
rendered  within  30  days  on  the  competitive 
factors  involved.  The  Corporation  will  not 
approve  any  proposed  acquisition — 

(1)  Which  would  result  in  a  monopoly,  or 
which  would  be  in  furtherance  of  any  com- 
bination or  consipracy  to  monopolize  or  to 
attempt  to  monopolize  the  savings  and  loan 
business  in  any  part  of  the  United  States;  or 

(2)  The  effect  of  which  in  any  section  of 
the  country  may  be  substantially  to  lessen 
competition,  or  tend  to  create  a  monopoly,  or 
which  in  any  other  manner  would  be  in 
restraint  of  trade,  unless  it  finds  that  the  anti- 
competitive effects  of  the  proposed  acquisi- 
tion are  clearly  outweighed  in  the  public 
interest  by  the  probable  effect  of  the  acquisition 
in  meeting  the  convenience  and  needs  of  the 
community  to  be  served. 

(d)  Limitations  on  approval.  No  acquisition 
will  be  approved  by  the  Corporation  under  this 
section  which  will: 

(1)  Result  in  the  formation  by  any  com- 
pany, through  one  or  more  subsidiaries  or 
through  one  or  more  transactions,  of  a 
multiple  savings  and  loan  holding  company 
controlling  insured  institutions  in  more  than 
one  State;  or 

(2)  Enable  an  existing  multiple  savings  and 
loan  holding  company  to  acquire  an  insured 


institution  the  principal  office  of  which  is 
located  in  a  State  other  than  the  State  which 
such  savings  and  loan  holding  company  has 
designated  pursuant  to  subparagraph  (e)  of 
§584.1. 

(e)  Nonapplicability.  The  provisions  of  this 
section,  paragraph  (b)  of  §  584.2,  and  §  584.6, 
shall  not  apply  to  any  savings  and  loan  holding 
company  which  acquired  the  control  of  an  in- 
sured institution  or  of  a  savings  and  loan  hold- 
ing company  pursuant  to  a  pledge  or  hypothe- 
cation to  secure  a  loan,  or  in  connection  with 
the  liquidation  of  a  loan,  made  in  the  ordinary 
course  of  business,  but  no  such  company  shall 
retain  such  control  for  more  than  1  year,  after 
February  14,  1968,  or  from  the  date  on  which 
such  control  was  acquired,  whichever  is  later, 
except  that  the  Corporation  may  upon  appli- 
cation by  such  company  extend  such  1-year 
period  from  year  to  year,  for  an  additional  pe- 
riod not  exceeding  3  years,  if  the  Corporation 
finds  such  extension  is  warranted  and  would 
not  be  detrimental  to  the  public  interest. 

(f )  Filing  of  applications.  Applications  under 
this  section  shall  be  filed  in  the  form  prescribed 
by  the  Corporation  in  paragraph  (d)  of 
§584.10  and  filed  with  the  Corporation  by 
transmitting  the  number  of  copies  prescribed 
in  the  General  Instructions  of  the  forms  to  the 
Director,  Holding  Companies  Section,  Office  of 
Examinations  and  Supervision,  Federal  Home 
Loan  Bank  Board,  Washington,  D.C.  20552, 
and  to  the  Supervisory  Agent  of  the  district  in 
which  the  insured  institutions  involved  in  the 
acquisition  have  their  home  offices. 

[Paragraph  (f)  revised  eff.  2-1-73] 
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(g)  Procedure  on  applications.  Upon  receipt 
of  an  application  filed  pursuant  to  this  section, 
other  than  in  an  ac(iuisilion  instituted  for 
supervisory  reasons,  the  Corjjoration  will  pub- 
lish in  the  FEDERAL  REGISTER  a  notice  of 
such  receipt,  stating  the  names  and  addresses 
of  the  applicant  and  the  institution  or  other 
company  involved,  indicating  the  nature  of  the 
proposed  acquisition  and  allowing  30  days  (or 
a  shorter  period  in  exceptional  circumstances) 
for   the    submission   of   written   comments   or 


views.  Such  comments  or  views  shall  be  sub- 
mitted to  the  Director,  Molding  Companies 
Section,  OfTicc  of  I'Lxnminatioiis  and  Supervi- 
sion, Federal  Home  Loan  Bank  Board,  Wash- 
ington, D.C.  20552.  Notice  of  receipt  of  any 
such  application  will  also  be  given  to  the  ap- 
propriate State  supervisory  authority  by  the 
Corporation. 

[Paragraph  (g)  revised  eff.  2-1-73] 
[5-1-69;  revised  2-1-73] 
See  also  H  1008.4,  .22,  .25,  and  .60  series. 
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Securities  Industry  Association, 

New  York,  N.Y.,  July  S,  1976. 

Re  Title  V  of  S.  1284:  The  i)roposed  Antitrust  Improvements  Act  of  1975 

Senator  Philip  A.  Hart, 

Chairman,  SuhcommiUee  on  Antitrust  and  Monopolies,  Senate  Judiciary  Committee, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  The  Securities  Industry  Association  ("SI A")  is  pleased 
to  sulnnit  the  following  comments  relating  to  S.  1284,  the  Antitrust  Improvements 
Act  of  1975  (the  "Act"). 

The  SIA  is  the  national  trade  association  of  the  securities  industry.  Members 
of  the  SIA  provide  virtually  the  entire  gamut  of  services  and  functions  rendered 
by  investment  bankers,  brokers  and  dealers  for  their  customers.  In  assisting  with 
mergers,  acquisitions  and  tender  offers,  members  act  as  finders,  agents,  financial 
advisers,  dealer  managers,  arbitrageurs,  and  in  many  other  roles.  The  scope  of 
the  Act  is,  generally,  outside  the  jjurview  of  concern  and  expertise  of  the  SIA, 
and  we  have  not  reviewed  and  do  not  comment  upon  any  part  thereof  other  than 
Title  V,  "Premerger  Notification"  ("Title  V").  We  are  concerned  about  the  effect 
of  Title  V  procedures  upon  the  free  allocation  of  capital  in  an  open  and  competitive 
economy. 

1.  The  capital  allocation  process  essential  to  an  efficient,  free  and  growing 
economy  requires  the  free  flow  of  investment  by  means  of  mergers,  acquisitions 
and  tender  offers. 

The  free  flow  of  capital  permits  companies  to  grow  and  prosper  and  to  provide 
goods,  services,  and  jobs.  Mergers  and  acquisitions  of  assets  or  capital  stock  play 
an  important  role  in  this  capital  allocation  process.  Such  activities  strengthen 
competition  and  competitors.  They  provide  a  mechanism  whereby  participants 
who  choose  to  leave  the  market  can  do  so,  while  new  competitors  can  enter. 
Business  founders  can  reap  the  rewards  of  their  development  efforts.  Unsuccessful 
competitors  can  limit  their  losses.  Diversified  companies  can  release  inefficient 
or  unsuitable  segments  of  their  enterprises.  New  groups  can  assume  leadership 
roles  of  public  companies  (or  at  least  keep  current  management  on  its  toes)  by 
the  tender  offer  mechanism,  thus  assuring  innovation  and  change. 

2.  There  are  currently  adequate  legal  safeguards  to  prevent  undesirable, 
anticompetitive  business  combinations. 

The  antitrust  laws  and  enforcement  thereof  provide  an  adequate  deterrent 
to  business  combinations  the  effect  of  which  may  be  substantially  to  lessen  com- 
petition. Pursuant  to  the  Federal  Trade  Commission's  ("FTC's")  Pre-Merger 
Notification  Requirements  in  effect  since  1969,  information  must  be  provided  to 
the  FTC  concerning  proposed  mergers  or  the  acquisition  of  assets  or  capital 
stock  between  or  by  companies  of  such  a  size  that  might  result  in  a  substantial 
lessening  of  competition.  Such  notification  requirements,  although  cumbersome 
for  reporting  companies,  are  designed  to  comport  with  the  needs  of  federal  agencies 
in  determining  whether  a  particular  merger  or  acquisition  transaction  may  violate 
applicable  statutory  standards.  They  do  not,  at  present,  substantially  interfere 
with  the  liquidity  of  the  marketplace  which  allows  entry  and  exit  by  competitors. 
Furthermore,  such  notification  requirements  have  accommodated  the  business 
and  legal  (Williams  Act)  requirements  of  tender  offers,  while  the  proposed  pro- 
cedures of  Title  V  do  not. 

3.  Title  V  would  severely  hamper  the  liquidity  of  the  capital  allocation  process. 

The  ])rocedural  structure  to  be  imposed  by  Title  V  would  cause  a  severe  disin- 
centive to  the  mechanism  of  infusing  new  capital  and  new  management  approaches 
in  the  marketplace.  Capital  liquidity  allowing  entry  of  new  competitors  and  the 
exit  of  old  competitors  would  be  reduced. 

Title  V  provides  not  just  a  notification  mechanism  but  additionall}^  allows 
federal  agencies  to  indefinitely  delay,  disrupt  and  potentially  to  prevent  any 
transaction  involving  companies  in  interstate  commerce  by  apparently  unlimited 
and  unreviewable  powers. 

The  jjrocedures  involve  a  lengthy  notice  and  waiting  period,  which  can  be 
extended,  for  almost  any  companies  which  engage  in  interstate  commerce.  The 
threshold  size  of  the  companies  effected  is  low  and  not  clearly  designed  to  secure 
information  as  to  combinations  or  acquisitions  which  may  substantially  lessen 
comjjetition.  Furthermore,  as  presently  worded,  proposed  Section  23(a)  would 
potentially  allow  hampering  restrictions  on  a  mere  purchase  of  a  small  number  of 
securities  on  a  mere  purchase  of  a  small  number  of  securities  for  investment  pur- 
poses. Similarly,  the  new  requirement  might  burden  the  formation  of  a  joint 
venture  to  develop  a  new  but  risky  enterprise. 
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T^o  limits  are  placed  upon  the  types  or  extent  of  information  which  may  be 
required  for  submission. 

Federal  agencies  would  be  empowered  to  prescribe  accounting  methods  for 
reporting  without  regard  to  the  accounting  system  utilized  by  the  effected  com- 
panies. Such  an  intrustion  upon  previously  unregulated  companies  could  lead 
to  new  expense  and  burdens  of  compliance  which  are  unwarranted.  Moreover, 
where  a  company  is  publicly  held  and  reports  under  Federal  securities  laws  (it 
should  be  noted  that  the  Securities  and  Exchange  Commission  does  not  prescribe 
accounting  methods  for  unregulated  companies)  its  publicly  available  financial 
reports  could  diverge  from  those  required  bj^  the  FTC  causing  problems  of  further 
public  disclosure  and  explanation  or  the  adoption  of  the  FTC's  accounting 
methods,  however  inappropriate. 

Most  significantly,  Title  V  would  grant  other  new  powers  to  the  FTC  and 
Justice  Department  whereby  if  either  agency  initiates  a  proceeding  or  suit  within 
the  notification  and  waiting  period  such  agency  may  certify  to  a  federal  district 
court  that  "the  public  interest  requires"  immediate  relief.  Upon  such  certifica- 
tion, such  court  must  issue  an  order  preventing  the  consummation  of  the  trans- 
action until  all  proceedings  have  been  completed.  This  procedure  would  eliminate 
the  discretion  which  the  courts  have  customarily  possessed  in  order  to  protect 
the  interests  of  effected  parties  and  supplies  more  power  to  federal  agencies  than 
required.  Currently,  the  Government  has  the  power  to  obtain  a  preliminary 
injunction  against  a  proposed  combination  that  is  likely  to  violate  antitrust  laws. 
Such  procedures  allow  effected  parties  the  safeguards  of  fairness  and  due  process. 

Additionally,  in  any  suit  alleging  that  an  acquisition  violates  the  antitrust 
laws  either  the  FTC  or  Justice  Department  can  request  that  a  district  court 
enter  an  order  establishing  the  price  of  the  acquired  stock  or  assets.  Such  order 
would  further  require  that  the  acquiring  person  maintain  the  personnel,  assets, 
stock  or  firm  as  a  separate  entity  and  that  the  profits  of  the  acquired  firm,  stock 
or  assets  be  placed  in  an  escrow  account  pending  the  outcome  of  the  legal  pro- 
ceeding. The  district  court  must  enter  such  an  order  without  any  review  upon 
the  merits.  If  the  government  agency  prevails  in  the  proceeding  then  the  court, 
without  exercising  any  discretion,  must  order  divestiture  of  the  acquired  assets 
or  stock.  The  sales  price  may  not  exceed  the  original  purchase  price  as  determined 
by  previous  court  order  and  any  profits  held  in  escrow  must  be  transferred  with 
the  stock  or  assets.  Thus,  an  acquiring  company  which  has  risked  its  investment 
and  exerted  management  responsibilities  over  a  particular  business  or  assets, 
would  be  deprived  of  any  increased  value  from  inflation  or  profits  resulting  from 
the  operation  of  such  business  or  assets.  Furthermore,  the  purchaser  of  such 
assets  or  stock  in  a  court  ordered  sale  or  divestiture  could  receive  a  large  windfall 
at  a  bargain  price. 

The  requirement  that  a  portion  of  a  company's  acquired  assets  or  business  be 
segregated  subject  to  being  surrendered  along  with  any  profits  derived  therefrom 
would  seriously  interfere  with  the  market's  ability  to  place  a  fair  value  on  the 
securities  of  such  a  company. 

The  certain  and  potential  obstacles  described  above  would  create  significant 
risks  so  that  any  reasonable  corporate  manager  may  well  be  deterred  from  con- 
sidering the  acquisition  of  stock  or  assets  or  merger  possibilities  with  other  com- 
panies. The  evaluation  of  potential  gains  measured  against  bureaucratic  inter- 
ference, delay  and  other  costs  would  certainly  be  more  complex. 

Delaj^s,  complications,  and  uncertainty  in  the  completion  of  corporate  mergers 
and  acquisitions  cause  price  volatility  and  disruption  in  the  markets  for  the 
securities  of  the  involved  companies.  The  enactment  of  Title  V  would  exacerbate 
this  problem. 

Since  the  proposed  amendment  would  seriously  disrupt  the  capital  allocation 
process,  we  are  opposed  to  the  enactment  of  Title  V  of  the  Act. 
Very  truly  yours, 

Edward  I.  O'Brien,  President. 

U.S.  National  Bank  of  Omaha, 

June  27,  1975. 
Senator  Philip  Hart, 

Chairman,  Senate  Antitrust  and  Monopoly  Subcommittee,  Russell  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hart:  The  Omnibus  Antitrust  Improvements  Act  of  1975 
(S.  1284)  has  come  to  my  attention  because  of  the  duplication  of  regulation  that 
would  affect  bank  holding  companies  as  a  result  of  the  requirements  of  Title  V. 
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While  the  bank  I  represent  is  affiliated  with  a  multi  V^ank  holding  company 
and  the  laws  of  Nebraska  do  not  jiermit  us  to  expand  further  at  this  time,  there 
is  a  bill  pending  in  the  Nebraska  Legislature  to  authorize  multi  bank  holding 
company  acquisitions.  The  effective  and  efficient  use  of  what  available  capital 
we  have  in  this  state  makes  that  a  necessity.  That,  however,  is  another  subject 
and  I  want  to  address  myself  here  to  the  subject  of  duplicate  regulation  in  the 
future. 

As  I  am  sure  you  are  aware,  the  Bank  Holding  Company  Act  as  amended  in 
1970  requires  that  every  corporation  controlling  one  or  more  banks  must  register 
with  the  Federal  Reserve  Board  and  be  regulated  by  the  Board.  Before  this  cor- 
poration or  any  other  corporation  could  acquire  more  than  5%  of  the  voting  shares 
of  a  bank,  they  must  obtain  the  prior  approval  of  the  Federal  Reserve  Board. 
If  we  should  choose  to  acquire  more  than  5%  of  the  voting  stock  of  an  insurance 
agency,  that  too  must  be  submitted  to  the  Federal  Reserve  Board  for  prior  ap- 
proval. As  a  matter  of  standard  procedure  according  to  George  Clay,  President 
of  the  Federal  Reserve  Bank  of  Kansas  City,  the  Federal  Reserve  Board  then 
refers  a  copy  of  each  application  for  such  acquisition  to  the  Antitrust  Division 
of  the  Department  of  Justice  for  its  review. 

Therefore,  it  would  appear  that  the  requirements  of  Title  V  of  your  bill  are 
already  being  adequately  supervised  by  the  Federal  Reserve  Board  and  an  un- 
necessary duplication  of  Federal  government  regulation  of  bank  holHing  com- 
panies. There  are  only  five  corporations  controlling  banks  in  the  state  with  more 
than  $100  million  in  assets  so  the  impact  out  here  would  not  be  great,  but  t4ie 
question  is  not  how  much  additional  cost  and  paperwork  is  to  be  forced  on  us, 
but  it  is  one  of  duplication  of  regulation  which  really  serves  no  public  purpose. 

To  be  a  bit  more  specific,  I  might  suggest  that  wording  to  this  effect  be  inserted 
in  Title  V  of  S.  1284:  "The  notification  and  waiting  period  provisions  of  this  section 
shall  not  apply  to  any  acquisition  of  stock  or  assets,  directly  or  indirectly,  by  a 
bank  holding  company  registered  with  the  Board  of  Governors  of  the  Federal 
Reserve  System  pursuant  to  the  Bank  Holding  Company  Act  of  1956,  as  amended 
(70  Stat.  133;  80  Stat.  236;  84  Stat.  1760;  12  U.S.C.  1841-49)." 
Sincerely, 

R.  W.  Hasebroock. 


[From  the  Journal  of  Law  and  Economics,  vol.  XII(l),  April  1969] 

The  Antimerger  Law:  Pyrrhic  Victories?* 

(By  Kenneth  G.  Elzinga) 

I.  introduction 

A  decade  ago,  writing  on  the  federal  antimerger  law  and  a  recent  Supreme 
Court  interpretation  of  that  statute,  Harbeson  raised  the  question :  Has  the 
Clayton  Act,  specifically  its  antimerger  provision,  been  the  "sleeping  giant  of 
antitrust?"^ 

Today  there  are  many  who  would  answer  that  question  in  the  affirmative. 
Section  7  (as  amended  in  1950),^  to  judge  from  legal  periodicals,  economics 
journals,  and  the  busine.ss  press,  is  widely  considered  to  be  a  "giant"  who  is, 
for  the  better  or  for  worse,  very  much  "awake."  The  federal  antimerger  law 
has  not  been  subjected  to  sufficient  judicial  crutiny  to  yield 

...  a  feeling  among  many  antitrust  lawyers  that  the  rules  now  established 
by  the  courts  give  Section  7  such  broad  scope  that  the  extent  of  its  applica- 
tion to  conventional  horizontal  and  vertical  mergers  will  in  large  part  depend 
upon  work-allocation  and  policy  decision  in  the  Antitrust  Division  and  the 
Federal  Trade  Commission.' 


*Thls  paper  is  based  on  part  of  my  Ph.  D.  dissertation,  The  EiFectiveness  of  Relief  Decrees 
in  Antimerger  Cases,  Department  of  Economics,  Michigan  State  University.  1967.  I  am  In- 
debted to  Walter  Adams,  my  thesis  advisor,  for  his  encouragement  and  comments,  the  staffs 
of  the  Federal  Trade  Commission  and  the  Antitrust  Division  for  their  assistance  in  provid- 
ing data,  and  the  Ford  Foundation  for  financial  support. 

1  Robert  H.  Harbeson,  The  Clayton  Act:  Sleeping  Giant  of  Antitrust?  Am.  Econ.  Rev.  92 
(1958). 

* ".  .  .  no  corporation  engaged  in  commerce  shall  acquire,  directly  or  indirectly,  the 
whole  or  any  part  of  the  stock  .  .  .  and  no  corporation  subject  to  the  jurisdiction  of  the 
Federal  Trade  Commission  shall  acquire  the  whole  or  any  part  of  the  assets  of  another 
corporation  engaged  also  in  commerce,  where  In  any  line  of  commerce  in  any  section  of  the 
country,  the  effect  of  such  acquisition  mav  be  substantially  to  lessen  competition,  or  to  tend 
to  create  a  monopoly."  64  Stat.  112.5  (19.50). 

3  Bureau  of  National  Affairs,  Antitrust  and  Trade  Reg.  Rep.  No.  162,  Analysis.  The  Su- 
preme Court's  Merger  Opinions,  B-4  (1964).  The  Antitrust  Trade  Reg.  Rep.  are  hereinafter 
cited  as  BNA  ATRR. 
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In  other  words  there  seems  to  be  the  general  impression  in  both  the  legal  and 
business  communities  that  the  present  antimerger  law  has  become  a  "stronger" 
law  than  anyone  would  have  predicted,  that  the  Government  agencies  enforcing 
the  antimerger  law  have  ample  precedent  to  emerge  victorious  from  any  anti- 
merger suit  they  bring,  that  any  firm's  decision  to  merge  hinges  not  so  much  on  the 
question  of  "is  it  legal?"  but  rather  "will  it  be  prosecuted?"  and  finally  that  this 
law  offers  new  hope  for  those  who  have  long  argued  the  wisdom  of  a  strict  appli- 
cation of  the  antitrust  laws  to  interfirm  collusion  and  consolidation/ 

The  Government's  enviable  and,  at  times,  surprising  record  of  victories  in  anti- 
merger suits  necessitates  the  enactment  of  relief.  In  nontechnical  terms,  relief  is 
simply  the  action  designed  to  prevent  or  undo  the  unlawful  effects  of  a  merger, 
that  is,  an  action  to  maintain  or  bring  about  a  state  of  compliance  with  the  law. 
In  a  litigated  case,  relief  follows  the  finding  that  a  merger  either  will  or  has 
violated  the  law.  When  the  respondent  elects  to  .settle  the  suit  by  a  con.sent  decree, 
the  relief  is  simply  that  action,  flowing  from  the  settlement,  which  will  satisfy  the 
Government  that  the  purposes  of  the  statute  are  being  met. 

The  relief  that  has  been  obtained  by  the  Government  in  antimerger  cases  is  the 
object  of  study  in  this  paper.  In  short  this  is  an  economic  study  of  the  "back-side" 
of  the  antimerger  law — what  has  happened  after  a  merger  has  been  found  in  viola- 
tion of  the  law  or  the  respondents  have  decided  no  longer  to  fight  the  suit  and 
instead  to  submit  to  a  consent  decree.  Its  concern  will  be  with  the  economic 
eflfectiveness  of  relief  and  the  obstacles  to  the  formulation  of  satisfoctory  relief. 

The  study  rests  on  the  logical  notion  that  an  effective  antimerger  statute  re- 
quires effective  relief;  that,  if  mergers  which  violate  the  standards  of  the  law  are 
not  subjected  to  meaningful  relief,  two  results  will  follow:  first,  competition  will 
not  be  restored  in  those  markets  where  antimerger  cases  have  been  brought  and, 
second,  the  law  will  not  be  a  bar  to  those  potential  mergers  which  might  have  a 
deleterious  effect  on  competition.  Or,  as  Justice  Jackson  put  it,  a  court  victory 
sans  effective  relief  means  the  government  "has  won  a  lawsuit  and  lost  a  cause."  " 

II.  THE  THEORY  OF  EFFECTIVE  RELIEF 

The  legal  standards  of  Celler-Kefauver  enfocrement  have  been  essentially 
structural  in  their  thrust,  that  is,  involving  the  determination  of  the  relevant 
market  and  examining  the  merger's  impact  upon  the  number  of  firms,  their  market 
shares,  and  the  trend  of  concentration  in  the  market.''  This  has  important  impli- 
cations for  the  type  of  relief  which  should  follow  antimerger  cases.  For  once  the 
structural  standard  is  accepted  as  the  proper  method  of  predicting  the  anticom- 
petitive effects  of  an  acquisition,  the  type  of  relief  required  for  violations  of  this 
standard  is  thereby  determined. 

The  structural  enforcement  standard  requires  structural  relief;  indeed  it  could 
not  be  otherwise.  Adopting  the  structural  standard  means  that  an  anticompetitive 
acquisition  is  not  condemned  because  of  the  "intent"  of  those  making  the  acqui- 
sition ;  nor  is  it  condemned  because  of  some  demonstrated  or  predicted  impact  on 
the  firms'  performance.  It  is  condemned  because  the  acquisition  will  (or  is  likely 
to)  afford  the  acquiring  firm  additional  market  power  through  its  controlling  a 
larger  share  of  a  particular  market  or  its  gaining  the  ability  to  exert  leverage  in 
other  markets.  Since  the  offense  stems  from  a  change  in  the  structure  of  a  market, 
the  relief  must  endeavor  to  change  that  structure. 

Whenever  an  anticompetitive  increment  in  market  power  is  attained  by 
merger,  structural  relief  requires  the  restoration  of  the  acquired  firm  through 
a  divestiture  order.  Only  this  sort  of  relief  strikes  at  the  very  structure  of  the 
markets  involved.  Injunctive  relief,  that  is,  some  form  of  order  directing  the 
acquiring  firm  to  behave  as  if  it  did  not  gain  this  market  power,  is  clearly  un- 
acceptable. Indeed  placing  such  a  regulatory  role  on  the  government  is  repugnant 
to  the  whole  concept  of  antitrust.  Equally  repugnant  would  be  to  do  nothing  — to 
allow  the  increased  market  power  to  remain  untouched.  To  repeat:  If  all  markets 
prior  to  an  anticompetitive  acquisition  were,  by  structural  standards,  workably 
competitive  and  subsequent  to  the  acquisition  are  not,  these  standards  require 
divesture  of  the  acquired  firm  so  that  the  markets  affected  are  returned  to  their 
premerger,  workably  competitive  status. 

*  For  example  see  Paul  W.  Cook,  Meger  Law  and  Big  Business  :  A  Loolc  Ahead,  40  N.Y.U.L. 

Rev.  710  (1065)  ;  Sidney  Fish,  Antitrust  Landmark  Cases,  J.  of  Comm.  .*?:  (June  21,  1965)  ; 

Milton  Handler,  Mergers  In  Recent  Antitrust  Developments,  6.3  Mich.  L.  Rev.  67    (1964)  ; 

The  Government  Always  Wins,  editorial  in  the  Wall  Street  Journal,  June  16,  1966,  at  16, 

cols.  1,  2. 
« International  Salt  Co.  v.  United  States,  332  U.S.  392,  401  (1947).  ,      -kt    •       , 

«  See  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  343  (1962);  United  States  v.  Philadelphia  National 

Bank,  374  U.S.  321,  363  (1963). 
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But  disgorging  tho  acquired  firm  from  its  acquiror  is  only  a  necessary,  not  a 
sufficient  condition,  for  enacting  effective  relief.  Along  with  reestablishing  the 
acquired  firm,  it  is  also  necessary  that  this  "new"  firm  be  made  viable;  a  mere 
shadow  of  its  former  self  is  not  acceptable.  Indeed,  reestablishing  "new"  firms 
that  are  unable  to  stand  on  their  own  would  make  any  relief  efforts  farcical. 

A  theory  of  effective  antimerger  relief  would  enable  one  to  predict  whether 
the  harmful  eflfects  of  an  acquisition  would  in  fact  be  nullified,  post-relief.  When 
the  acquired  firm  is  reestablished  as  an  independent,  viable  firm  such  a  prediction 
can  be  made. 

A  pure  theory  of  effective  relief  might  add  a  third  condition  to  the  above. 
As  long  as  an  anticompetitive  acquisition  remains  consummated,  the  incre- 
mental market  power  can  be  used  by  the  acquiring  firm.  Consequentlj',  effective 
relief  is  also  a  function  of  the  time  required  to  reestablish  the  independent,  viable 
firm.  The  faster  the  independence  and  viability  of  relief  criteria  are  met  in  a 
given  anticompetitive  acquisition,  the  more  satisfactory  is  the  relief.  Relief  which 
immediately  reestablished  the  acquired  firm  as  a  viable  independent  without  its 
acquirer  ever  having  the  opportuntity  to  exert  his  newly-gained  market  power 
would  be  effective  relief  in  its  purest  form.  Of  course  stopping  an  anticompetitive 
acquisition  before  consummation  would  be  an  example  of  relief  par  excellence. 

If  the  effectiveness  of  relief  is  predicted  from  these  three  factors  — independence, 
viability  and  time  — the  methodology  of  a  study  of  the  effectiveness  of  relief 
under  the  Celler-Kefauver  antimerger  law  would  seem  quite  simple.  A  random 
sample  of  successful  Government  antimerger  cases  would  be  selected,  analyzed 
and  the  relief  judged  effective  if  the  acquired  firm  were  now  operating  again; 
if  it  were  independent,  that  is,  rechartered  as  a  "new"  corporation,  free  of  all 
interlocking  directorates,  financial  ties  and  managerial  relations  with  its  former 
parents;  if  it  were  viable;  and,  for  the  purist,  if  the  acquiring  firm  were  unable  to 
exert  its  incremental  market  power  for  any  significant  time  period. 

Those  familiar  with  research  in  antitrust  realize  that  the  field  seldom  lends 
itself  to  such  neat  research  patterns.  Antimerger  relief  is  no  exception  to  this 
general  rule.  As  it  turns  out,  relief  decrees  seldom  result  in  truly  independent 
firms.  And  without  independent  firms  and  their  profit  statements,  there  can  be 
no  easy  viability  tests. 

III.   THE   METHODOLOGY   OF  THIS   STUDY 

Since  the  main  concern  in  relief  is  the  fate  of  the  acquired  assets,  and  since,  as 
it  turns  out,  this  fate  takes  on  different  forms  and  shapes  in  almost  every  relief 
order,  the  data  seem  to  dictate  a  case-by-case  approach.  To  draw  the  cases  to- 
gether and  to  provide  the  basis  for  analysis,  a  continuum  of  relief  has  been  de- 
veloped to  give  an  overview  of  antimerger  relief.  The  cases  to  be  examined  will  be 
dropped  into  the  categories  on  the  continuum;  the  criteria  which  determine  place- 
ment on  the  continuum  are  the  centralizing  influences  tying  the  cases  together. 

The  sample 

The  sample  of  merger  cases  to  be  evaluated  is  drawn  from  the  universe  of  all 
amended  section  7  cases  filed  by  the  Government  since  the  law's  inception  through 
the  calendar  year  1960,  which  have  been  settled  either  by  consent  order  or  decided 
for  the  Government  by  the  end  of  calendar  year  1964  (See  Appendix  A).  The 
Government  had  filed  eighty-one  antimerger  cases  by  1960.  Forty-two  of  these 
were  either  still  pending  by  1965,  were  dropped  or  settled  for  the  defendant,  or 
were  eliminated  because  of  data  problems  or  regulatory  aspects.  Thirty-nine 
cases,  then,  constitute  the  sample. 

IV.   THE  RESULTS 

These  thirty-nine  cases  have  been  placed  on  two  four-category  continuums  in 
Tables  1  and  2.  Table  1  differs  from  Table  2  in  one  important  respect.  In  Table  1, 
only  the  criteria  related  to  structure  and  viability  are  considered  in  the  evalua- 
tion. If  the  relief  took  place  X  number  of  years  after  the  anticompetive  acquisition 
was  consummated,  no  weight  is  given  this  factor  in  the  construction  of  Table  1. 

But  in  Table  2,  the  time  required  to  attain  structural  relief  is  taken  into  account 
in  evaluating  the  sample  cases.  In  a  sense  then.  Table  2  is  for  the  purist.  Including 
the  third  element  of  the  tripartite  relief  criteria,  the  time  span  from  acquisition  to 
relief,  will  lower  the  classification  of  some  cases.  For  example,  the  Owens-Illinois 
case,  deficient  by  the  relief  standards  of  Table  1,  becomes  unsuccessful  in  Table  2 
due  to  the  lengthy  time  the  merger  remained  intact. 
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The  successful  relief  category 

For  a  relief  case  to  qualify  for  the  successful  category,  the  acquired  firm  must 
be  reestablished  as  an  independent  firm,  or  the  anticompetitive  effects  of  the 
acquisition  must  be  stopped  in  their  incipiency  so  that  no  restoration  is  necessary. 
Since  our  concern  here  is  with  the  source  of  control  of  a  bundle  of  assets,  the  criteria 
for  a  successful  classification  in  an  anticompetitive  stock  acquisition  is  similar: 
the  stock  must  be  divested  in  such  a  manner  that  the  bundle  of  assets  it  represents 
is  no  longer  controlled  by  the  original  acquirer  nor  sold  to  another  purchaser  with 
similar  anticompetitive  effects. 

In  this  category  it  was  sometimes  possible  to  obtain  profit  and  loss  data  to  check 
on  the  viability  of  the  divested  firm.  But  at  times  it  was  necessary  to  rely  on  some 
other  indicator  of  viability  such  as  a  Dun  &  Bradstreet  rating  of  financial  strength. 

What  constitutes  an  independent  purchaser?  For  the  purposes  of  the  successful 
category,  a  purchaser  of  the  divested  firm,  a  satisfactory  independent,  must  be 
some  individual,  group,  or  corporation  able  to  provide  adequate  financing  and 
who  (or  which)  has  (have)  no  tics,  either  in  a  horizontal  or  vertical  sense,  with  the 
industry  of  the  firm  being  acquired  in  compliance  with  the  relief  order.  The  general 
principle  for  classification  in  this  categorj^  is  that  a  viable  center  of  initiative  be 
reestablished  with  no  loss  of  competition,  actual  or  potential,  in  the  process. 

I  would  add  another  requirement  to  this  category  which  would  deem  certain 

divestiture  orders  as  less  than  successful  even  though  no  loss  of  actual  or  potential 

competition  can  be  shown.  Certain  conglomerate  divestitures  present  the  case  in 

point. 

TABLE  1 1 


Successful  relief 


Sufficient  relief 


Deficient  relief 


Unsuccessful  relief 


American  Radiator. 
Bethlehem  Steel. 
National  Sugar. 
Spalding 

Standard  Oil  of  Ohio. 
Union  Bag  &  Paper 


Anheuser-Busch  (A). 
Brown  Shoe  (D). 
Gamble-Skogmo  (D). 
Leslie  Salt  (C) 


American  Cyanamid  (F). 
Continental  Baking  (G). 
Continental  Can  (E). 
Crown  Zellerback  (E) 
MMM  (F). 
National  Diary  (G). 
Owens  Illinois  (G). 
Union  Carbide  (E,  G). 


Automatic  Canteen  (L). 
Brillo  L,  0).) 
Diamond  Crystal  (L). 
Diebold 

Farm  Journal  (J). 
General  Shoe  (L). 
Gulf  Oil  (L,  M). 
Hertz  (J). 
Hilton  (G,  M). 
Hooker  Chemical  (J,  0). 
International  Paper  (L). 
Jerrold  Electronics  (I,  K). 
Lucky  Lager  (H). 
Maremont  (I,  K). 
Reynolds  Metal  (H). 
Ryder  (J). 
Schenley  (I). 
Scott  Paper  (L). 
Scovill  (L). 
Simpson  Timber  (K). 
Vendo  (H). 


1  The  letters  above  which  follow  each  case  of  less  than  successful  relief  enable  the  reader  to  broadly  deter- 
mine the  eventual  relief  in  each  case.  The  letters  correlate  with  those  which  enumerate  the  relief  criteria 
in  the  text.  Thus  Anheuser-Busch  is  a  case  of  sufficient  relief,  (A)  referring  to  a  sale  to  a  "small"  horizontal 
competitor.  Similarly,  Vendo  is  classed  as  unsuccessful,  (H)  referring  to  the  fact  that  no  relief  was  ever 
taken  in  this  case.  The  letters  refer  to  the  relief  that  was  actually  taken,  not  to  that  which  was  ordered. 

In  a  very  real  sense  every  successful  structural  relief  order  results  in  a  con- 
glomerate acquisition.  For  the  restoration  of  a  once-required  firm  requires  that 
someone  buy  and  own  the  bundle  of  assets  acquired  in  the  anticompetitive 
acquisition.  In  order  to  purchase  this  "new"  firm,  the  purchaser  must  already 
have  assets  in  some  (assumedly)  income-producing  endeavor.  In  the  successful 
category,  the  purchaser  does  not,  by  definition,  have  monetary  interests  in  some 
field  related  horizontally  or  vertically  to  the  "new"  firm.  Therefore  the  purchase 
will  be  a  conglomerate  one. 

But  some  would  argue  there  is  a  significant  difference  between  Individual  X 
whose  money  is  in,  say,  paper  converting  buying  a  to-be-divested  brewery  and 
Corporation  XYZ,  one  of  the  largest  manufacturing  corporations  in  the  country 
(but  not  engaged  in  brewing)  buying  the  same  to-be-divested  brewery.  And 
others  would  argue  that  there  is  no  meaningful  difference  between  the  two  pur- 
chasers since  divestiture  to  either  one  would  not  affect  competition  in  brewing.'' 


'  For  good  statements  of  the  two  divergent  viewpoints,  compare  Corwin  D.  Edwards,  Conglomerate 
Bigness  as  a  Source  of  Power,  in  Business  Concentration  and  Price  Policy,  331  (1955)  and  George  J.  Stigler, 
Mergers  and  Preventive  Antitrust  Policy,  104  U.  Pa.  L.  Rev.  178  (1955). 
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I  am  more  impressed  with  the  arguments  against  conglomerate  divestiture  to 
"large"  corporations — particularly  in  the  context  of  Section  7,  a  statute  intended 
to  arrest  industrial  concentration.  There  is  not  a  great  deal  known  about  the 
imjjact  on  competition  of  large  conglomerate  firms.  But  until  evidence  is  presented 
which  indicates  that  conglomerates  do  not  possess  leverage,  sni  generis,  in  this 
study  divestitures  to  large  conglomerates  will  be  placed  in  the  sufficient  category. 

How  does  one  delineate  between  conglomerate  divestiture  to  the  eligible 
independent  of  the  successful  category  and  the  ineligible  conglomerate  of  the 
sufficient  category?  No  easy  answer  can  be  given  other  than  "by  the  size  of  the 
conglomerate."  For  example,  any  divestiture  order  which  is  met  by  restoring 
the  acquired  firm  into  the  conglomerate  folds  of  an  occupant  of  Fortune's  top 
200  manufacturing  or  top  50  merchandising  firms  would  be  sufficient. 

The  sufficient  category 

In  this  category  are  placed  those  cases  where  the  relief  orders  probably  satisfy 
those  charged  with  enforcing  Section  7;  only  the  purist  would  loudly  clamor  for 
more.  Basically  what  drops  a  case  from  successful  to  sufficient  is  a  degree  of  differ- 
ence in  the  independence  criterion.  The  viability  criterion  for  the  restored  firm  is 
assumed  to  be  the  same  for  either  category.  But  in  the  sufficient  category  a  true 
independent  center  of  initiative  has  not  been  restored.  Instead  the  unlawfully 
acquired  firm  has  been  divested  in  one  of  four  ways: 

A.  sold  to  a  "small"  horizontal  competitor 

B.  sold  as  a  vertical  acquisition  but  with  no  foreclosure  problems 

C.  sold  as  a  market  or  product  extension  acquisition  with  no  obvious  loss  of 

potential  competition 

D.  sold  as  a  conglomerate  acquisition  to  a  "very  large  firm." 

There  are  obvious  problems  with  the  indefinite  nature  of  the  above.  As  a  general 
guide,  a  "small"  horizontal  competitor  would  never  be  one  of  the  ten  largest,  by 
assets  or  sales,  in  a  relevant  geographical  market.  Absence  of  vertical  foreclosure 
should,  at  a  minimum,  meet  the  requirement  that  the  acquirer  has  less  than  ten 
percent  of  the  vertical  market.  No  divestiture  of  a  market  or  product  extension 
variety  is  sufficient  where  the  acquirer  of  the  "restored"  firm  has  ever  shown  any 
intent  of  making  such  a  move  internally  or  is  a  sizable  firm  in  the  industry, 
financially  capable  of  making  such  a  move  internally. 

The  deficient  category 

This  category  essentially  includes  those  cases  with  one  "hole"  in  the  relief  decree. 
The  "holes"  are: 

E.  assets  are  sold  in  such  manner  that  an  obvious  loss  of  potential  competition 
resulted 

F.  structural  relief  borders  on  sufficient  but  a  complex  marketing  order,  if 
enforced,  leaves  a  "hole"  in  the  case  condemning  it  to  a  lower  rung  ^ 

G.  Government  secures  only  a  partial  divestiture  of  the  unlawfully  acquired 
firm  (or  firms). 

In  short,  the  deficient  category  is  basically  for  cases  where  the  government 
secured  structural  relief,  but  where  it  was  either  incomplete  or  the  assets  fell  into 
less  than  desirable  hands.  Again,  as  in  the  previous  two  categories,  viability  of 
the  "restored"  firm  is  assumed  for  inclusion  in  this  category. 

The  unsuccessful  relief  category 

The  category  of  unsuccessful  cases  includes  the  following: 

H.  no  relief  whatsoever 

I.  no  structural  relief,  only  a  ban  on  future  acquisitions 

J.  insignificant  or  de  minimus  divestiture,  not  striking  at  the  heart  of  the 
restraint 

K.  relief  takes  the  form  of  a  marketing  order 

L.  relief  is  a  combination  of  J  and  K 

M.  divestiture  to  a  significant  horizontal  competitor 

N.  vertical  divestiture  with  foreclosure  problems 

O.  divestiture  of  a  non-viable  firm. 

In  the  deficient  category,  "partial  divestiture"  was  mentioned;  in  this  category 
the  term  "de  minimus  divestiture"  was  used.  What  differentiates  a  full  divestiture 
from  a  partial  from  a  de  minimus?  For  the  j:) resent  time  this  issue  of  what  consti- 
tutes a  satisfactory  or  unsatisfactory  partial  divestiture  will  be  put  off  to  section  V. 
Suffice  it  to  say  at  this  point  that  there  can  be  structural  relief  which  does  not 
fully  strike  at  the  restraint  or  else  does  so  to  an  insignificant  degree. 

'  The  concept  of  the  marketing  order  will  be  taken  up  later. 
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In  a  general  sense,  what  conclusions  can  be  drawn  from  the  continuum  in 
Table  1?  The  main  feature  is  surely  the  predominance  of  unsuccessful  and  deficient 
decrees.  Of  the  39  cases,  21  relief  orders  are  unsuccessful  and  8  deficient.  For  those 
cases  in  the  sample  for  which  the  data  are  available,  the  Government  issued  com- 
plaints against  acquisitions  worth  1.13  billion  dollars;  327.9  million  dollars  worth 
of  assets  were  divested  from  this  group. 

Turn  now  to  Table  2.  Remember  that  the  time  criterion  has  now  been  added 
as  a  further  evaluative  measure.  Here  those  cases  in  which  structural  relief  took 
at  least  three  years  to  be  enacted  from  the  time  of  the  acquisition  have  been 
dropped  one  rank  from  their  classification  in  Table  1  and  marked  with  an  asterisk. 
Those  cases  in  which  five  years  or  more  elapsed  since  the  date  of  consummation 
to  the  date  of  dissolution  have  been  dropped  two  categories  and  branded  with  a 
double  asterisk.  Of  course,  there  were  some  cases  already  in  the  unsuccessful 
category  which  would  be  further  condemned  by  adding  the  time  criteria — eight 
in  all-^but  there  is  no  lower  category  in  which  to  drop  them. 

A  glance  at  this  Table  provides  no  gray  area.  The  first  three  ranks  of  the 
continuum  have  been  decimated,  now  holding  less  than  one  quarter  of  the  cases. 
The  last  category  is  full  to  the  brim.  Of  the  four  cases  remaining  in  the  successful- 
sufficient  categories,  three  involved  acquisitions  stopped  in  their  incipiency  before 
full  consummation  so  that  no  divestiture  was  actually  necessary;  the  other  was  a 
stock  acquisition.  This  points  to  the  difficulty  of  unraveling  acquisitions  after 
their  consummation. 

TABLE  2 

Successful  relief  Sufficient  relief  Deficient  relief  Unsuccessful  relief 

Bethlehem  Steel.  Gambie-Skogmo.  American  Radiator.>  American  Cyanamid.i 

Standard  Oil  of  Ohio.  Anheuser-Busch.2  Automatic  Canteen. 

Union  Bag  &  Paper.  National  Sugar.i  Brillo. 

Spalding.'  Brown  Shoe.' 

Continental  Baking.' 

Continental  Can.' 

Crown  Zellerbach.' 

Diamond  Crystal. 

Diebold. 

Farm  Journal. 

General  Shoe. 

Gulf  Oil. 

Hertz. 

Hilton. 

Hooker  Chemical. 

International  Paper. 

Jerrold  Electronics. 

Leslie  Salt.' 

Lucky  Lager. 

Wlaremont. 

MMM.' 

National  Dairy.' 

Owens  Illinois.' 

Reynolds  Metal. 

Ryder. 

Schenley. 

Scott  Paper. 

Scovill. 

Simpson  Timber. 

Union  Carbide.' 

Vendo. 

'  Case  dropped  2  ranks  (where  possible)  when  structural  relief  was  enacted  5  or  more  years  after  the  date  of  acquisition, 
s  Case  dropped  1  rank  where  structural  relief  took  at  least  3  yr,  but  I6ss  than  5,  from  the  date  of  acquisition. 

Average  time  spans 

The  Federal  Trade  Commission  (FTC)  cases  in  the  sample  had  an  average  time 
of  19.0  months  from  the  acquisition  to  the  FTC's  complaint.  For  those  FTC  cases 
which  ended  with  some  form  of  divestiture,  the  average  duration  from  acquisition 
to  divestiture  was  67.5  months! 

The  Antitrust  Division  of  the  Department  of  Justice  fared  somewhat  better. 
For  those  cases  in  the  sample,  the  average  time  span  from  the  acquisition  to 
the  complaint  was  10.6  months.  Where  the  Antitrust  Division  secured  some 
form  of  divestiture  in  these  cases,  the  average  period  from  the  acquisition  to  the 
structural  relief  was  63.8  months! 

In  short,  for  those  cases  represented  on  the  continuums  for  which  the  Govern- 
ment secured  some  structural  relief,  the  average  number  of  months  from  the 
acquisition  to  the  divestitute  was  66.0 — or  five  and  one-half  years.'  Tables  1  and  2 

•  See  Elzinga,  supra  note  *  at  281,  Appendix  C  for  a  breakdown  of  these  figures. 
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indicate  that  Section  7  relief,  at  least  for  this  sample,  could  not  be  branded  a  glow- 
ing success  l)y  the  criteria  of  the  first  continuum  and  could  not  V)o  branded  any- 
thing l)Ut  a  failure  l)y  the  criteria  of  the  second. 

To  lind  that  the  Government  has  been  unable  to  obtain  effective  relief  in 
many  of  its  antimerger  cases  is  unlikely  to  surprise  those  acquainted  with  the 
history  of  the  relief  obtained  in  antimonopoly  enforcement.  In  1955,  Dewey 
stated  that  "it  is  commonplace  in  antitrust  work  that  the  government  wins  the 
opinions  and  the  di^fcndants  win  the  decrees."  '"  This  position  seems  well  docu- 
mented. Note  the  interesting  parallel  between  the  results  of  this  study  and  Adams' 
1951  stud  J-  on  the  efficacy  of  antimonopoly  relief."  Those  who  feel  the  past  is 
but  a  sample  of  the  future  would  have  predicted  the  case  for  securing  effective 
relief  under  the  1950  antimerger  law  would  be,  prima  facie,  quite  weak. 

V.    THE    REASONS    FOR    INEFFECTIVE    RELIEF 

Asset  restoration 

One  of  the  greatest  problems  in  relief  is  restoring  the  assets  of  a  firm  after 
they  have  been  consumed  by  a  merger.  Whenever  one  firm  absorbs  another, 
even  if  their  locations  are  geographically  separate,  the  personnel  remain  separate 
and  unchanged,  and  the  assets  involved  continue  in  their  general  premerger 
usage,  separating  the  two  firms  will  present  problems.  At  the  minimum,  certain 
financial  functions  will  have  been  centralized  such  as  the  firm's  billing  or  its  pay- 
roll; more  than  likely,  various  marketing  activities  will  have  been  coordinated 
or  some  centralized  direction  taken  as  to  the  dispersal  of  sales  personnel  or  the 
shipment  of  goods.  The  promotional  program  might  be  combined  or  centrally 
developed.  All  of  these  present  some  obstacle  to  removing  the  acquired  firm  in 
one  viable  part. 

But  the  problems  mentioned  above  are  minor  compared  to  those  so  often 
encountered  in  trying  to  restore  a  once  viable  firm.  In  fact,  in  a  merger  falling 
within  the  pattern  outlined  in  the  preceding  paragraph,  the  obstacles  are  only 
procedural.  In  some  cases  the  firm  to  be  restored,  quite  literally,  no  longer  exists. 
In  1955  the  leading  agricultural  magazine.  Farm  Journal,  acquired  its  principal 
rival,  Country  Gentleman.  Essentially  what  was  acquired  was  a  subscription  list 
and  the  right  to  solicit  the  substitution  of  Farm  Journal  for  unexpired  Country 
Gentleman  subscriptions.  Most  of  these  solicitations  were  successful.  A  year  later 
when  the  FTC  adopted  the  decision  of  the  Hearing  Examiner's  divestiture  order, 
there  was  little  left  to  divest.  In  the  words  of  the  Examiner: 

...   as  a  practical  matter  divestiture  of  the  subscribers'  list  now  will 
accomplish  nothing.  Respondent  has,  by  now,  extracted  all  the  juice  from 
that  fruit  as  well  as  from  the  list  of  current  Country  Gentleman  advertisers. '^ 
He  then  added,  in  language  refreshing  for  a  legal  decision: 

Country   Gentleman  is  dead  and  the   "assets"   which  it  turned  over  to 

respondent  are  now  without  value  to  any  newcomer  or,  indeed  to  any  farm 

publication  now  in  the  field.  When  his  corn  is  taken  from  him  and  the  horse 

dies,  it  is  the  height  of  vanity  to  strew  the  bare  corncobs  over  his  grave.  All 

that  can  be  accomplished,  then,  is  simple  divestiture  of  the  2  trade  names 

and  the  2  lists,  although  .   .   .  this  at  most  may  only  disturb,  but  will  not 

diffuse  the  coalescence  which  has  taken  place. '^ 

The  Scheniey  case  also  is  illustrative  of  the  restoration  i)roblem.   This  case, 

settled  by  consent,  had  no  divestiture  provision  because  Park  &  Tilford,  under 

Schenley's  stock  control,  had  become  a  mere  shell;  its  stock  was  of  no  value.'* 

The  time  factor 

The  one  factor  which  works  against  asset  restoration  in  all  antimerger  cases  is 
the  time  factor.  As  a  general  rule,  one  could  safely  say  that  the  unscrambling 
problem  is  a  function  of  the  time  span  from  the  time  of  the  acquisition  to  the 
time  of  the  relief  order.  The  longer  this  span,  the  less  likely  are  the  chances  for 
unscrambling.  Industries  which  are  especially  dynamic  present  greater  problems 
than  those  less  dynamic  in  their  production  and  marketing  technology. 

The  average  time  span  in  antimerger  cases  was  discussed  earlier.  Suffice  it  to 
say  that  one  could  hardly  expect  to  reestablish  the  premerger  status  in  a  market 
five  or  more  years  after  the  absorption  took  place. 


'»  Donald  Dewey,  Romance  and  Realism  in  Antitrust  Policy,  63  J.  Pol.  Econ.  93  (1955). 

"  Walter  Adams,  Dissolution,  Divorcement,  Divestiture:  The  Pyrrhic  Victories  of  Antitrust,  27  Ind. 
L.J.  1  (1951). 

'2  Farm  Journal,  53  F.T.C.  26,  50  (1956). 

>3  Id.  at  51. 

'<  Testimony  of  Emanuel  Celler,  Hearings  on  Legislation  Affecting  Sections  7,  11,  and  15  of  the  Clayton 
Act  Before  the  Subcomm.  on  Antitrust  and  Monopoly  of  the  House  Comm.  on  the  Judiciary,  85th  Cong., 
2d  Sess.,  at  154-155  n.4  (1958). 
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The  problem  of  the  -partial  divestiture 

The  problem  of  establishing  a  viable  independent  competitor  often  goes  beyond 
the  difficulties  of  unscrambling  the  eggs  some  time  after  the  acquisition.  The 
problem  of  physically  extracting  the  acquired  firm  can  be  a  barrier  to  effective 
relief.  Closely  allied  to  this  is  the  problem  of  which  assets  should  constitute  the 
new  firm.  These  problems  are  interrelated,  but  can  differ  in  nature.  The  first 
was:  Is  it  possible  to  disgorge  a  new  firm?  The  second,  considered  in  this  section 
is:  If  so,  what  assets  do  we  disgorge? 

This  problem  can  be  best  understood  by  following  a  hypothetical  example. 
Firm  A  produces  products  X  and  Y.  It  acquires  Firm  B  which  produces  products 

Y  and  Z.  Assume  all  three  products  are  sufficiently  different  so  as  to  be  in  different 
relevant  markets  for  Section  7  purposes.  Thus,  the  only  area  of  competitive 
overlap  occurs  in  Product  Y.  If  the  acquisition  violates  Section  7  in  market  Y, 
the  criteria  of  relief  developed  earlier  would  require  only  the  divestiture  of  the 

Y  business,  that  is,  the  reestablishment  of  a  viable  independent  firm  producing 
Product  Y.  If  only  the  divestiture  of  Y  were  ordered,  this  would  be  an  example 
of  a  "partial  divestiture."  Defined  roughlj^,  partial  divestiture  is  the  divestiture 
of  fewer  assets  or  fewer  product  lines  than  acquired  in  an  acquisition  attacked 
by  the  government.  Full  divestiture  then  would  be  the  divestiture  of  a  business  as 
acquired — that  is,  any  and  all  product  lines  of  the  acquired  company  including 
those  which,  if  purchased  separately  by  the  acquiring  firm,  would  not  violate 
Section  7. 

There  have  been  many  cases  where  the  relief  decree  has  ordered  divestiture 
of  less  than  the  offending  acquisition,  in  the  way  of  assets  and/or  product  lines. 
The  partial  divestiture  is  fairly  common;  and  theoretically,  as  was  explained 
above,  there  might  be  no  objection  to  this.  But  in  practice,  the  results  of  partial 
divestitures  have  often  been  so  defective  as  to  indicate  that  this  sort  of  relief 
order  should  be  avoided  whenever  possible. 

A  partial  divestiture,  since  it  consists  of  a  "line  of  commerce"  as  opposed  to 
the  operations  of  a  once-going  business,  generally  is  not  conducive  to  reestab- 
lishing a  viable  independent  firm.  If,  in  the  hypothetical  example.  Firm  A  is  ordered 
to  divest  itself  07ily  of  the  assets  used  in  producing  Y,  the  chances  are  that  the 
set  of  potential  purchasers  of  these  assets  will  be  other  producers  of  Y  who  have 
the  ability  to  purchase  these  assets  and  put  them  to  use  without  "starting  from 
scratch."  The  true  independent  purchaser  would  have  to  buy  this  cluster  of  assets, 
quite  possibly  devoid  of  a  home,  ajid  perhaps  without  even  the  himian  capital 
which  normally  accompanies  a  full  divestiture.  All  too  often  in  the  case  of  a  partial 
divestiture,  the  assets  to  be  divested  make  their  way  into  the  hands  of  unacceptable 
purchasers — and  very  seldom  into  the  hands  of  an  independent  purchaser. 

The  relief  decree  in  the  Hooker  Chemical  consent  order  directed  such  a  partial 
divestiture. ^5  Hooker  had  purchased  Durez  Plastics  &  Chemicals,  Inc.,  the  largest 
producer  of  phenolic  molding  compounds,  then  purchased  the  phenolic  molding 
assets  of  Monsanto  Chemical  Co.  The  consent  order  called  for  the  divestiture  of 
the  machinery  and  equipment  purchased  from  Monsanto.  In  addition,  an  attempt 
was  made  by  the  FTC  to  enhance  the  possible  success  of  this  partial  divestiture 
by  ordering  Hooker  to  aid  the  purchaser  with  engineering  assistance,  customer 
lists,  and  a  six-months  supply  of  lump  resins  at  Hooker  cost. 

But  "mothering  clauses"  such  as  this  are  poor  substitutes  for  directing  Hooker 
to  divest  a  going  phenolic  molding  compounds  business  of  sufficient  size  and 
adequate  personnel  to  enable  its  survival.  In  this  case,  the  assets  were  parceled 
out  to  a  small  company  with  insufficient  backing,  which  dropped  from  the  busi- 
ness. The  phenolic  molding  machines  are  now  in  the  hands  of  Union  Carbide. 
Thus  Hooker  acquisitions  eliminated  two  phenolic  molding  compound  producers 
and  the  relief  failed  to  reestablish  even  one  of  the  independents. 

Gulf  Oil's  acquisition  of  Warren  Petroleum  also  was  settled  by  a  consent  order 
allowing  Gulf  to  dole  out  several  packages  of  assets  (roughly  thirty  per  cent  of 
the  Warren  properties)  to  ten  different  purchasers. '^  On  the  surface  there  is  a 
prima  facie  case  that  such  a  relief  order  would  be  inadequate.  In  this  case,  it  was. 
Warren  Petroleum,  as  a  medium  size  independent  firm  in  the  petroleum  industry 
(at  times  a  thorn  to  the  majors),  has  disappeared;  W.  K.  Warren,  its  able  leader, 
now  sits  on  the  board  of  Gulf.  The  partial  divestiture  enabled  Gulf  to  retain  key 
personnel  which  resulted  in  Gulf's  foothold  in  natural  gas  and  its  achieving  an 
above-industry-average  discovery  rate  for  natural  gas  as  well  as  a  most  successful 
marketing  program  in  natural  gas.'^ 


>»  Hooker  Chemical,  59  F.T.C.  254  (1961). 

i»  Gulf  Oil  Corp.,  56  F.T.C.  688  (1960). 

"  See  1962  Gulf  Oil  Corp.  Ann.  Rep.  7;  1965  Gulf  Oil  Corp.  Ann.  Rep.  8. 
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Of  those  assets  divested,  one  petrochemical  plant  went  to  Jefferson  Chemical 
Corporation,  Inc.,  a  firm  fifty  percent  owned  by  Texaco.  The  cluster  of  assets 
which  commanded  the  largest  price  in  the  divestiture  order,  oddly  enough,  a 
group  of  tank  cars  which  Gulf  may  have  been  glad  to  sell,  went  primarily  to 
General  American  Transportation,  one  of  the  largest  lessors  of  railroad  cars 
(GATX  buying  over  85  percent  of  the.se  cars).  Almost  half  of  these  were  then 
leased  back  to  Gulf.  The  three  butane  gas  properties  to  be  divested  commanded 
the  second  largest  price  in  the  sale;  they  went  to  the  Thermo- Gas  Company 
which  has  since  been  acquired  by  Mid-American  Pipeline  Co.  The  Midland 
Gasoline  processing  plant  at  Conroe,  Texas,  was  purchased  by  Champlin  Oil  & 
Refining  Co.,  later  absorbed  by  the  Celanese  Corporation.  The  remaining  as.sets, 
less  than  four  percent  of  the  original  Warren  properties,  went  to  small  independents 
in  the  petroleum  industry.  No  part  of  the  order  resulted  in  another  independent 
center  of  initiative  being  added  to  the  petroleum  industry  to  replace    Warren. 

Perhaps  the  extreme  example  of  neatly  carving  out  only  those  assets  of  com- 
petitive overlap  came  in  the  Scovill  consent  settlement. '^  Among  the  general  hook, 
pin,  and  eye  products  produced  by  DeLong  Hook  &  Eye,  the  acquired  firm,  were 
safety  and  common  pins.  Specifically  these  were  the  only  notions  also  produced 
by  Scovill.  Hence,  Scovill  argued  it  should  retain  all  of  the  assets  and  personnel  of 
DeLong,  including  its  manufacturing  plant,  but  divest  those  DeLong  machines 
capable  of  producing  common  and  safety  pins  and  not  use  the  DeLong  plant  in 
the  future  to  produce  such  pins.  The  FTC  accepted  their  argument.  Since  the  sale 
was  to  be  made  in  ninetj'  days,  it  was  unlikely  that  anyone  would  or  could  pur- 
chase these  pin  machines  unless  they  were  already  in  the  pin  business  and  had 
a  roof  to  put  over  them.  In  fact,  the  Star  Pin  Company  bought  the  handful  of 
machines,  the  value  of  which  amounted  to  less  than  five  percent  of  the  purchase 
price  of  the  DeLong  business. 

After  the  Scovill  settlement  the  FTC  fought  a  long  legal  battle  with  the  Brillo 
Manufacturing  Company  (since  acquired  by  Purex  Corporation)  over  its  1955 
acquisition  of  Williams  Company,  a  manufacturer  of  industrial  steel  wool.'* 
Brillo  was  and  is  a  manufacturer  of  both  industrial  and  household  steel  wool. 
Using  the  Scovill  settlement  as  an  example,  Brillo's  counsel  was  able  to  convince 
the  FTC  that,  since  Scovill  could  retain  the  DeLong  factory  as  long  as  it  did  not 
manufacture  the  specified  pins  therein,  Brillo  should  be  able  to  retain  the  WilUams' 
factory  as  long  as  it  refrained  from  producing  industrial  steel  wool  therein — since 
industrial  steel  wool  was  the  only  area  of  competitive  overlap  twixt  Brillo  and 
Williams.  The  FTC  agreed;  their  order  of  January,  1964,  called  for  a  partial  di- 
vestiture limited  to  all  the  Williams'  assets,  customer  lists,  and  trade  marks  but 
with  the  exception  of  the  plant,  machinery,  and  fixed  assets. 2" 

As  in  the  case  of  Scovill,  this  type  of  order  probably  precludes  divestiture 
to  anyone  except  those  who  already  have  manufacturing  facilities  ready  to  handle 
the  Williams'  business;  that  is,  the  order  in  effect  necessitates  a  horizontal  di- 
vestiture to  someone  with  excess  steel  wool  production  ready  to  take  over  the 
marketing  function.  That  is  what  happened. 

Partial  divestiture  has  been  ordered  on  the  theory  that  the  anticompetitive 
effects  of  the  acquisition  are  eliminated  if  the  acquiring  firm  does  not  use  the 
acquired  firm  to  produce  products  in  the  area  of  competitive  overlap.  But  un- 
fortunately, in  practice,  partial  divestiture  generally  seems  to  preclude  the  es- 
tablishment of  an  independent  firm.  All  too  often,  divesting  only  the  assets  of 
some  line  of  commerce  necessitates  their  sale  in  a  horizontal  manner. 

As  a. result  there  is  much  to  be  said  for  establishing  as  a  general  relief  principle 
the  divestiture  of  all  the  lines  of  commerce  acquired  in  an  acquisition  which 
violates  Section  7  in  any  particular  line.  The  point  is  well  taken  that 

.  .  .  preservation  of  competition  depends  on  the  survival  of  effective 
competitive  units,  not  on  isolated  products  in  isolated  geographical  markets. ^i 
At  least  the  burden  of  proof  should  rest  upon  the  respondent  to  demonstrate 
that  his  proposed  partial  divestiture  order  will  result  in  a  viable  independent 
company.  The  respondent  purchased  a  company,  not  a  scries  of  isolated  lines 
of  commerce  any  one  of  which  can  be  readily  divorced  from  the  going  concern. 


18  Scovill,  53  FTC  260  (1956). 

'9  Brillo  Mfg.  Co.,  Docket  No.  6557  (FTC,  July  31,  1963). 

2"  Respondent's  Proposed  Order,  (Sept.  26,  1961)  Brillo  Mfg.  Co.,  Docket  No.  6557  (FTC,  July  31,  1963). 
This  order  is  described  in  BNA  ATTR  134:  A-12.  If  it  was  an  intended  purpose  of  the  decree  to  keep  Brillo' ^ 
capacity  in  industrial  steel  wool  constant,  this  was  not  accomplished  by  the  order  since  the  manufacturing 
facilities  are  interchangeable  between  household  and  industrial  steel  wool. 

21  Proposed  Order  of  Counsel  Supporting  the  Complaint  and  Reasons  in  Support  Thereof  at  4  (Sept.  29, 
1961),  Brillo  Mfg.  Co.,  Docket  No.  6557  (FTC,  July  31,  1963). 
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The  test  is  whether  the  order  is  likely  to  restore  a  viable  firm  producing  in  that 
relevant  market  where  the  violation  was  found.  This  test  does  not  eliminate  the 
possibility  of  partial  divestiture — but  practice  indicates  that  disgorging  the  firm, 
as  it  once  operated,  better  assures  the  chances  of  its  viability  and  independence. 

Another  disturbing  aspect  of  partial  divestiture  bears  mention.  Not  infrequently, 
a  partial  divestiture  will  be  of  de  minimis  proportions.  Whether  this  is  an  intended 
or  an  unforeseen  result  is  uncertain.  At  any  rate  de  minimis  divestiture  not  only 
does  not  extract  enough  assets  to  establish  the  desired  new  entrant,  it  has  no  pro- 
competitive  effect  at  all  relative  to  the  acquisition  challenged  by  the  Government. 
Usually  these  settlements  of  de  minimis  proportions  are  found  in  consent  decrees. 

For  example,  the  Scovill  divestiture  consisted  of  $47,000  worth  of  pin  machines 
from  an  acquisition  costing  almost  $1.8  million.  The  Antitrust  Division  frowned 
upon  Hertz's  acquisition  of  thirty-seven  motor  vehicle  renting  agencies  costing 
approximately  $40  million.  The  complaint  called  for  divestiture.  Yet,  in  the  1960 
consent  settlement,  Hertz  was  only  to  sell  up  to  1,000  of  its  5,000  cars  in  the  Miami 
area  (it  finally  sold  162)  and  900  of  the  6,000  trucks  it  operates  in  the  New  York 
metropolitan  area  (which  were  sold  and  then  reverted  to  Hertz  in  a  bankruptcy 
case.)  22  Jacobs,  the  Hertz  president,  was  indeed  correct  when  he  stated  the  divesti- 
ture would  have  a  "minimal  effect"  on  Hertz  earnings.^^ 

Ryder  System  Inc.,  another  motor  vehicle  leasing  company,  also  was  blessed 
with  a  de  minimus  divestiture  order  after  attaining  the  rank  of  number  two  in  the 
truck  leasing  business  — largely  due  to  the  merger  route,  having  acquired  some 
8,700  trucks  from  1955  to  the  time  of  the  antimerger  complaint.^*  The  divestiture 
order  called  for  the  sale  of  four  hundred  trucks  in  total:  100  trucks  to  be  sold  in 
both  Atlanta  and  Chicago,  75  trucks  to  be  sold  in  both  Dallas  and  Nashville  and 
50  trucks  to  be  sold  in  Memphis.  This  was  less  than  five  percent  of  the  number  men- 
tioned in  the  complaint— and  even  at  that  Ryder  completed  only  sixty  percent 
of  the  divestiture  order  in  the  year  allotted  for  compliance.  In  August  of  1962,  the 
Chicago  requirement  was  reduced  to  60;  in  July  of  1963,  the  Memphis  requirement 
was  reduced  to  44.^5 

Perhaps  the  extreme  of  de  minimus  divestitures  in  a  consent  settlement  is  found 
in  the  case  of  Diamond  Crystal's  acquisition  of  Jefferson  Island  Salt  Company. ^^ 
Jefferson  Island  cost  approximately  $5  million.  The  divestiture  of  some  "un- 
developed" Seneca  Lake  property  brought  $4  thousand  from  a  local  resident! 
This  did  little  to  establish  another  salt  producer!  " 

The  handling  of  improvements 

So  far,  unscrambling  and  partial  divestiture  have  been  discussed  as  barriers 
to  the  asset  restoration  necessary  for  effective  relief.  Still  another  barrier  has 
been  the  controversy  over  the  disposal  of  post-acquisition  improvements  to 
the  acquired  company.  The  controversy,  briefly  expressed,  is  this.  Assume  firm  A 
acquires  firm  B  in  violation  of  Section  7.  Assume  further  that  before  or  during  the 
Government  suit  firm  A  adds  substantial  improvements  to  its  B  plant.  Query: 
should  (and  there  is  the  legal  question  of  "can")  the  Government  order  divestiture 
of  firm  B  with  its  improvements? 

If  the  relief  is  to  restore  firm  B  as  it  existed  before  the  acquisition,  then  the 
improvements  should  not  be  included  in  the  relief  decree,  some  would  argue. 
If  firm  B  in  its  unimproved  condition  were  sufficient  to  cause  a  Section  7  violation, 
divestiture  of  it  sans  improvements  would  be  adequate  relief. 

Two  points  can  be  made  to  rebut  this  line  of  reasoning.  First,  in  a  dynamic 
market  the  reestablishment  of  firm  B  as  it  existed  at  the  time  of  acquisition,  some 
five  or  ten  years  later,  may  not  make  technological  sense ;  restoration  to  premerger 
status  might  dictate  an  outmoded  firm  with  no  chance  of  survival.  Second,  it  is 
not  illogical  to  assume  that  if  the  firm  B  had  not  been  acquired,  it  would  have 
added  certain  improvements  itself;  thus  restoration  of  firm  B  in  a  meaningful 
premerger  sense  requires  that  it  be  an  improved  firm  B  that  is  reestablished. 

In  the  first  litigated  decision  which  required  divestiture  of  a  large  firm,  the 
FTC  directed  Crown-Zellerbach  (hereafter  Crown)  to  divest  itself  of  the  St. 
Helens'  properties  along  with  such  improvements  needed  to  insure  the  viability 
of  the  new  St.   Helens.'^*  Since  Crown  had  poured  more  than  $14  million  into 


"See  United  States  v.  Hertz  Corp.,  BB  No.  1444,  I  Antitrust  Division  Pleading  File,  Complaint  of 
May  1,  1959;  Consent  Order  of  June,  1960;  and  Wall  Street  Journal,  June  30,  1960,  at  4,  col.  2. 

23  Wall  Street  Journal,  id. 

2«  See  United  States  v.  Ryder  System.  Inc.  BB  No.  1564,  I  Antltnist  Division  Pleading  File,  Complaint 
of  October  3,  1960,  Consent  Order  of  June,  1961.  Ryder  had  15,500  trucks  at  the  time  of  the  complaint. 

25  See  correspondence  and  petitions  in  Pleading  File,  id. 

"  Diamond  Crystal  Salt  Co.,  56  F.T.C.  818  (1960). 

2'  This  was  not  the  only  provision  of  the  order;  but  it  was  the  only  divestiture  provision. 

28  Crown  Zellerbach  Corp.,  54  F.T.C.  769  (1957). 
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St.  Helens,  it  took  the  position  that  the  FTC  could  require  only  the  divestiture 
of  the  original  assets. ^9  In  this  case  the  FTC  succeeded  in  obtaining  the  eventual 
divestiture  of  the  improvements  to  .St.  Helens  arguing  that  ".  .  .  the  broad 
purpose  of  the  statute  cannot  be  thwarted  merely  because  respondent  has  com- 
mingled its  own  assets  and  those  of  the  acquired  firm."  ^^  The  ninth  circuit 
affirmed  this  order  and  Crown's  ai)peal  to  the  Supreme  Court  was  denied.^' 
But  the  issue  was  far  from  settled  by  the  Crown  ca.se  and  has  cropped  up  again. 
In  the  Reynolds  case,  the  FTC  ordered  divestiture  of  the  florist  foil  acquisition 
found  to  violate  Section  7  as  well  as  the  building  Reynolds  had  built  to  house 
the  company. 32  At  the  time  of  the  acquisition  the  assets  were  housed  in  a  leased 
building.  But  the  Court  of  Appeals  for  Washington,  D.C.  did  not  agree  with  the 
FTC's  order  in  toto: 

That  date    (1956)   marks  the  violation  and  on  this  record  delimits  the 
properties  to  be  affected  by  the  government's  decree.  After-acquired  prop- 
erties are  not  relevant,  except  in  the  case  where  they  represent  reinvestment 
of  ca]>ital  realized  from  the  sale  of  property  included  in  a  forbidden  acquisi- 
tion and  replacement  of  that  propcrtj'.^^ 
What  are  the  implications  of  this  line  of  reasoning?  There  are  three,  which  in 
certain  situations,  could  preclude  effective  relief  or  nullify  the  intent  of  the  law. 
First,  as  was  mentioned  before,  divestiture  of  only  the  acquired  assets,  several 
years  hence  sans  improvements,  does  not  enhance  a  potential  customer's  view  of 
the  assets.  In  other  words,  who  wants  some  aluminum  foil  machines  without  a 
plant  to  house  them?  The  result  in  the  Reynolds- Arrow  case:  no  divestiture  was 
ever  accomplished. 

A  second  obvious  ramification  of  this  reasoning:  carried  to  an  extreme,  it  could 
prevent  divestiture  if  the  improvements  were  made  in  such  a  manner  that  they 
could  not  be  separated  from  the  acquired  assets. ^^ 

Finallj',  barring  the  divestiture  of  post-acquisition  improvements  allows 
a  firm  to  enter  a  market  externally  in  violation  of  Section  7,  extend  the  litigation 
process,  in  the  interim  construct  new  facilities  using  the  acquired  know-how,  and 
then  divest  the  old  acquired  facilities  at  the  appropriate  time.  Perhaps,  by  that 
time,  they  would  be  ready  for  abandonment  anyway! 

To  illustrate:  Union  Carbide  desired  to  enter  the  polyethylene  film  business 
which  they  did  in  violation  of  Section  7  by  acquiring  Visking  Corporation  in 
1956.35  Seven  j^ears  later,  the  three  Visking  jalants  were  dishonorably  discharged 
from  Union's  ownership.  But  in  the  meantime  Union  built  a  new  plant  to  produce 
polyethylene  film  which  it  retained — though  it  was  clear  that  the  new  plant  was 
an  integral  part  of  Union's  Visking  division. ^^ 

The  buyer  problem 

The  relief  problem  does  not  end  with  the  solution  of  "can  we  divest?"  and 
"what  should  be  divested?"  Then  follows:  "To  whom  do  we  divest?"  This  again 
is  not  a  new  problem  in  antitrust  relief."  But  the  increase  in  divestiture  orders 
due  to  the  Celler-Kefauver  Act  has  made  it  more  common. 

What  sort  of  buyer  meets  the  relief  criteria  outlined  above?  A  buyer  who  will 
operate  the  divested  firm  successfully  and  inde-pendently .  Unfortunately,  these  can 
be  rather  contradictory  criteria.  For  the  buyer  who  can  generally  assure  success  is 
all  too  often  one  who  does  not  meet  the  independence  criterion,  for  example,  a 
buyer  already  established  in  the  industry  of  the  divested  firm.  In  short,  it  may  be 
hard  to  find  a  wealthy  individual  (or  group)  interested  in  taking  on  the  uncertain 
financial  support  of  a  firm  which  has  not  been  on  its  own  for  some  time  in  an 
industry  in  which  the  buyer  does  not  already  have  financial  or  managerial  ties.  Our 
ideal  buyer  for  divested  assets  would  be  a  man  in  his  middle  forties,  the  possessor 
of  substantial  liquid  wealth  unlinked  to  corporate  ties,  having  a  sound  knowledge 
of  financial  principles,  a  streak  of  business  "maverick"  in  him,  and  the  good 
sense  to  hire  the  most  able  of  management  to  operate  the  divested  facilities. 

'»  Respondent's  Reply  Brief  at  29,  Crown  Zellerbach  Corp.,  54  F.T.C.  769  (1957). 

30  Crown  Zellerbach  Corp.,  54  F.T.C.  769,  807  (1957). 

31  Crown  Zellerbach  Corp.  v.  FTC,  296  F.  2d  800  (9th  Cir.  1961),  cert,  denied,  370  U.S.  937  (1962). 

32  Reynolds  Metals  Co.,  56  F.T.C.  743  (1960). 

33  Reynolds  Metals  Co.  v.  FTC,  309  F.  2d  223,  231  (D.C.  Cir.  1962). 

3«  This  was,  I  suspect,  a  factor  in  the  substantial  weakening  of  the  Scott  relief  decree,  Scott  Paper  Co., 
FTC  Docket  No.  6.5.59.  Cf.  Commission  Order  of  June  1,  1956  (described  in  BNA  ATRR  12:  A-3)  with  a 
Modified  Order  of  May  8,  1964  (described  in  BNA  ATRR  146:  A-20). 

35  Union  Carbide  Corp.,  .59  F.T.C.  614  (1961). 

3«  Answer  Brief  To  Respondent's  Appeal  Brief  at  57,  Union  Carbide  Corp.,  59  F.T.C.  614  (1961). 

37  See  George  E.  Hale,  Trust  Dissolution:  "Atomizing"  Business  Units  of  Monopolistic  Size,  40  Colum . 
L.  Rev.  629  (1940);  Philip  Marcus,  The  Impact  on  Business  of  Antitrust  Decrees,  11  Vand.  L.  Rev.  316 
(1958). 
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These  are  stringent  criteria.  But  the  buyer  criteria  are  not  so  stringent  as  to 
preclude  ideal  divestitute.  In  the  Spalding-Rawlings,  National  Sugar-Godchaux, 
and  American  Radiator-MuUins  acquisitions,  divestiture  seems  to  meet  these 
requirements  exactly.  Independent  firms  were  reestablished,  backed  by  money 
independent  of  the  markets  involved,  and  the  firms  stocked  with  adequate  man- 
agerial talent.  The  Spalding  divestiture  probably  best  meets  the  standards  for 
successful  divestitute:  the  divested  firm,  the  Rawlings  Company,  was  purchased 
by  a  group  of  private  investors  headed  by  Burns,  former  president  of  RCA; 
the  group  then  retained  the  managerial  services  of  Carr,  former  president  of 
Rawlings.38 

Finding  any  buyer 

Why  are  there  not  more  successful  relief  orders  like  Spalding,  et  al.l  In  some 
cases  divestitute  fails  when  no  buyer  can  be  found.  Diebold  claimed  it  could  find 
no  one  to  repurchase  its  unlawful  acquisition  of  Herring-Hall-Marvin  and  the 
divestiture  order  was  dropped.  Lucky  Lager's  acquisition  of  Fisher  Brewing 
Company  was  allowed  to  stand  in  spite  of  a  consent  order  to  the  contrary  when 
Lucky  luckily  could  find  no  buyer. 

Maremont  retained  possession  of  Saco-Lowell  when  the  divestiture  order  was 
declared  null  and  void  after  two  years  of 

.  .  .  bona  fide  and  exhaustive  efforts  to  carry  out  the  divestiture  provision 
...  it  appears  that,  notwithstanding  such  efforts,  the  divestiture  provision 
cannot  be  carried  out.^' 
In  a  similar  vein  the  FTC  rescinded  its  divestiture  order  against  Reynolds  foil 
machines  when  Reynolds  wrote  ".  .  .  no  prospective  purchaser  has  even  shown 
enough  degree  of  interest .  .  .  even  to  bring  about  the  commencement  of  a  negotia- 
tion regarding  price."  ^^  Reynolds,  in  a  certainly  novel  line  of  argument,  then 
proposed  ".  .  .  going  out  of  business  as  an  acceptable  method  of  divestiture  and 
one  most  likely  to  achieve  the  ends  sought  by  the  Commission.  .  .  ."  ^^  Though 
the  Commission  adopted  Reynolds'  proposal,  it  is  not  at  all  clear  exactly  how  this 
type  of  order  ".  .  .  would  enhance  the  competitive  situation  the  Commission  is 
desirous  of  maintaining  in  the  florist  foil  industry."  *2 

In  Hertz,  Ryder,  Automatic  Canteen,  and  others  the  problem  of  finding  a 
buyer — any  buyer — has  hampered  divestiture  proceedings. 

Finding  the  right  buyer 

A  different  shade  of  the  buyer  problem  occurs  when  a  prospective  purchaser 
is  found  but  the  purchaser  is  unsatisfactory — usually  for  one  of  three  reasons. 

First,  a  sale  to  the  prospective  purchaser  may  not  alleviate  the  trade  restraint 
found  objectionable  in  the  original  acquisition.  This  would  generally  be  the  case 
if  the  divested  assets  were  sold  horizontally  to  an  important  rival  of  the  divesting 
firm.  This  has  occurred  several  times. 

The  purchaser  of  the  bulk  of  the  Hazel-Atlas  Glass  Company,  acquired  by 
Continental  Can  in  violation  of  Section  7,  was  the  Brockway  Glass  Company, 
the  fourth  largest  producer  of  glass  products.  Its  purchase  of  Hazel-Atlas  cata- 
pulted it  to  number  two  in  the  glass  industry.  *'  Had  Brockway  been  the  original 
purchaser  of  Hazel-Atlas,  this  merger  would  have  been  a  likely  candidate  for  a 
Section  7  compliant! 

The  sale  by  Crown  of  St.  Helens  to  Boise  Cascade  could  hardly  be  classified  a 
rousing  choice  of  buyer.  Boise  Cascade  had  substantial  timber  holdings  in  the 
Pacific  northwest  and  was  committed  to  entering  the  paper  industry  on  a  large 
scale.  "  Part  of  its  growth  has  been  via  the  merger  route;  by  1963  it  advertised: 
"Paper  Is  Now  Our  Biggest  Business."  ^^  The  opportunity  to  purchase  the  St. 
Helens  property  eliminated  substantial  potential  entry  on  its  own  in  the  form  of 
new  capacity  by  Boise. 

A  second  factor  which  would  make  a  buyer  unsatisfactory  occurs  when  the 
buyer  is  not  truly  independent  of  the  divesting  firm,  or  some  tie  would  still  exist 
between  the  divesting  and  the  divested  firms.  An  example  would  be  helpful  to 
illustrate  this. 


M  Wall  Street  Journal,  Ausr.  19,  1963,  at  7,  col.  1;  Sept.  5,  1963,  at  14,  col.  1. 

"  United  States  v.  Maremont  Automotive  Products  Inc.,  BB  No.  1543,  I  Antitrust  Division  Pleading 
File,  Order  of  Jan.  3,  1963. 

«  Letter  from  Reynolds  Metals  Co.  to  the  FTC,  Jan.  16, 1963,  at  5,  Reynolds  Metals  Co.,  56  F.T.C.  743 
(1960). 

«  Id.  at  7. 

«  Letter  from  Reynolds  Metals  Co.  to  the  FTC,  Dec.  27, 1965,  Reynolds  Metals  Co.,  56  F.T.C.  743  (1960). 

"  See  1964  Brockway  Glass  Company  Ann.  Rep.  at  7;  also  Wall  Street  Journal,  June  17, 1965,  at  12,  col.  3. 

*<  1957  Boise  Cascade  Co.  Ann.  Rep.  at  2. 

« Id.  at  1. 
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Brown  seemed  reluctant  to  sever  all  ties  with  Kinney  after  the  historic  Supreme 
Court  decision  went  against  them.  The)'  pushed  for  a  divestiture  order  which  would 
allow  the  Kinney  management  to  retain  their  stock  in  Brown  arguing  that 
preventing  this  ".  .  .  would  work  an  unnecessary  hardship  on  innocent  third  par- 
ties who  are  presentlj^  in  the  Kinney  organization  and  who  own  Brown  stock."  " 

In  Union  Carbide's  first  attempt  to  sell  Visking,  they  developed  a  sales  agreement 
which  would  have  enabled  them  to  keep  all  but  one  of  the  Visking  patents  and 
divide  sales  territories  between  themselves  and  the  purchaser." 

The  Crown  divestiture,  which  fell  short  on  finding  an  acceptable  buyer,  also 
established  rather  close  ties  in  production  and  marketing  between  Crown  and 
Boise.  Thus,  in  this  case,  the  ill  effects  of  an  unsatisfactory  buyer  were  compounded 
by  a  sales  agreement  which  established  ties  of  mutual  interest  between  the  firms 
involved.  For  example  the  Agreement  of  Purchase  and  Sale,  dated  May  8,  1963, 
between  Crown  and  Boise  allows  Crown  to  continue  operating  one  of  the  three 
paper  machines  at  the  St.  Helens  location  until  either  1969  or  1972  when  it  is  to  be 
taken  over  by  Bcise;  Boise  is  to  supply  Crown  with  pulp  for  this  machine;  Crown 
will  retain  cutting  rights  on  the  St.  Helens  timber  for  another  five  years;  and  Crown 
will  sell  about  half  of  the  paper  produced  by  the  two  machines  purchased  by  Boise 
for  the  first  four  years  after  the  divestiture.  This  is  all  done,  according  to  Crown's 
president  Sinclair,  to  ".  .  .  protect  the  interests  of  the  mill's  employees,  the 
community  of  St.  Helens,  customers  supplied  by  the  mill  and  Crown  Zellerbach 
stockholders."  *^  Not  that  any  or  all  of  these  arrangements  are  per  se  wrong — only 
ties  such  as  these  can  become  the  type  that  bind. 

So  far  the  problem  of  finding  no  buyer  and  the  problem  of  finding  an  unsatisfac- 
tory buyer  have  been  mentioned.  Briefly  the  reader  might  be  reminded  that  a 
part  of  the  unsatisfactory  buyer  problem  is  the  non-viable  buyer;  that  is,  the 
purchaser  for  the  assets  is  found;  he  is  independent  of  ties  with  the  divesting  firm 
and  the  relevant  market  involved,  but  shortly  after  the  divestiture  he  fails.  This 
happens  with  some  frequency — for  example,  in  Hooker  Chemical  and  Hertz.  This 
failure  could  be  due  to  the  nature  of  the  assets  divested ;  at  this  time  some  of  them 
are  not  always  the  most  modern,  particularly  in  cases  where  the  divestiture  oc- 
curred more  than  five  years  after  the  acquisition. 

Where  does  this  line  of  thought  lead?  The  buyer  problem  consists  of  finding  an 
independent  and  likely-to-be-viable  purchaser.  Often,  however,  no  purchaser  can 
be  found  or,  if  found,  the  purchaser  is  unsatisfactory.  We  now  turn  to  the  question: 
Why  can  a  satisfactory  purchaser  not  be  found  every  time? 

That  the  market  for  corporate  control  is  imperfect  is  one  plausible  reason.  How- 
ever, anyone  who  goes  through  the  correspondence  between  a  divesting  firm  (or 
its  agent)  and  inquiring  brokers  and  firms  cannot  help  but  be  impressed  at  least 
by  the  sheer  number  of  inquiries.  Even  as  unlikely  an  asset  as  a  salt  plant  in  Utah 
drew  207  different  inquiries.  Prospective  purchasers  ran  the  gamut  from  a  power 
boat  company  to  a  tourist  lodge. ^^ 

_  At  times,  as  was  mentioned  above,  the  package  of  assets  being  offered  is  insuffi- 
cient to  form  a  new  firm  or  so  outmoded  as  to  be  unattractive  to  any  existing  firm. 
Perfecting  the  market  for  corporate  control  would  not,  for  example,  have  made 
Maremont's  muffler  manufacturing  facilities  less  obsolete  or  put  a  roof  over  the 
Reynolds'  foil  machines. 

In  addition  there  is  evidence  of  a  certain  (rather  understandable)  recalcitrance 
on  the  part  of  some  sellers  to  comply  with  a  divestiture  order.  It  is  beyond  the 
scope  of  an  economic  study  to  prove  bad  faith  on  the  part  of  some  divesting  firms. 
But  some  of  the  cases  seem  rather  blatant.  In  one  case,  letters  such  as  this  were  not 
uncommon: 

I  can  understand  Leslie  Salt  Company's  reluctance  to  provide  a  prospec- 
tive purchaser  with  the  Plant  Income  Statements,  especially  if  not  doing  so 
might  result  in  the  plant  not  being  sold  during  the  period  specified  by  the 
Federal  Trade  Commission.^" 
One  unidentified  telegram  to  Attorney   General  Kennedy  contained  this    plea: 
"Continental  Moving  All  Key  Personnel  From  Omar  Plants  in  Order  To    Dis- 
courage Sale  of  Omar,  Inc.  Please  Investigate."  " 

"  Defendant's  Suggestion  as  to  the  Form  and  Content  of  Proposed  Judgment,  Dec.  10,  1959,  at  4,  in 
United  States  v.  Brown  Shoe  Co.,  BB  No.  1266,  III  Antitrust  Division  Pleading  File  (1959)  [underlining 
mine]. 

"  Memorandum  to  Bureau  of  Restraint  of  Trade  from  Bureau  of  Economics,  Re  Sale  of  Visking  to  Ethy  1, 
Oct.  7,  1963,  at  4-5,  in  Union  Carbide  Corp.,  .59  F.T.C.  614  (1961). 

"  Wall  Street  Journal,  April  13,  1964,  at  11,  col.  2. 

"  Compliance  Reports,  in  Leslie  Salt  Co.,  .59  F.T.C.  1278  (1961). 

w  Leslie  Salt  Co.,  59  F.T.C.  1278  (1961),  In  8220-3-3-2-2,  Exhibit  123. 

"  This  telegram  concerning  Continental  Baking  is  dated  July  30,  1962  and  is  in  the  files  of  the  FTC . 
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Union  Carbide,  when  asked  why  it  did  not  pubHcize  the  Visking  plants  it  was 
to  divest  and  in  response  to  the  implication  that  this  might  demonstrate  a  lack  of 
effort  on  its  part,  had  this  unusual  reply:  "It  would  be  impractical  because  such 
advertising  would  only  attract  large  numbers  of  curiosity-seekers  hopelessly  un- 
qualified to  purchase  and  operate  the  business."  '^ 

This  sort  of  strategy,  if  not  evidence  of  a  lack  of  effort  to  divest,  does  put  Union 
in  the  position  of  being  able  to  contact  only  those  buyers  it  prefers  to  buy  Visking. 
In  other  words,  closely  linked  to  the  problem  of  the  divesting  firm  being  balky  in 
its  divestiture  efforts,  is  the  possibility  of  its  selecting  a  buyer  tt  prefers  to  own 
the  properties  to  be  divested. 

As  a  general  rule,  having  resolved  itself  that  divestiture  is  inevitable,  it  is  in 
the  divesting  firm's  interest  to  seek  out  or  favor  a  buyer  who  will  either  be  co- 
operative, phlegmatic  in  his  rivalry,  or  destined  to  fail.  It  is  in  the  public's  interest 
that  the  buyer  be  independent,  a  business  maverick,  and  destined  to  succeed. 
Consequently,  effective  antimerger  relief  requires  that  the  authorities  not  give  the 
companies  involved  free  rein  in  this  selection. 

There  is  evidence  that  companies  have  attempted  to  select  the  buyer  in  their 
interest.  Union  Carbide  presented  Texaco,  Socony,  Continental  Oil,  then  Celanese 
to  the  Commission  as  prospective  purchasers  of  Visking.  In  the  Crown  case: 

Crown  apparently  pursued  only  Boise  until  we  demanded  that  it  open 
negotiations  among  potentials  we  selected  from  the  total  list  it  had  furnished 
us  of  all  persons  who  had  made  any  inquiries  about  St.  Helens. ^^ 
An  investigation  by  the  FTC  ".  .  .  revealed  what  had  been  surmised:  that 
Crown  had  discouraged  negotiations  with  others.  .  .  ."  "  One  wealthy  business- 
man, with  no  ties  in  the  paper  industry  but  with  a  reputation  as  an  aggressive 
competitor,  complained  that  Crown  "had  ignored  his  possible  interest  in  purchas- 
ing St.  Helens."  " 

In  private  correspondence  with  the  author,  concerning  a  case  which  must 
remain  unidentified,  one  party  close  to  the  sale  wrote: 

At  the  time  that  we  were  negotiating  for  the  purchase  of  this  plant, 
another  .  .  .  firm  .  .  .  was  also  interested  .  .  .  [the  divesting  firm]  seemed 
to  favor  us  as  the  buyer  [since]  the  [other  company]  is  known  in  the  industry 
as  a  particularly  destructive  element  as  far  as  prices  are  concerned,  and  we 
were  at  least  an  unknown. ^^ 

The  marketing  order 

The  marketing  order  was  rather  briefly  mentioned  earlier.  Its  use  has  been 
common  in  antimerger  enforcement. 

The  marketing  order,  as  the  term  is  used  here,  is  a  relief  decree  which  directly 
involves  the  government  in  the  determination  of  the  firm's  marketing  mix.  This 
is  in  contrast  to  a  pure  divestiture  order  which  leaves  the  divesting  firm  free  to 
foUow  its  own  post-divestiture  course. 

Generally,  a  marketing  order  will  dictate  some  aspect  of  a  firm's  price,  product 
or  customer  selection  policy  for  some  period  of  years.  For  example,  such  an  order 
might  direct  an  integrated  firm  producing  and  converting  Product  X  to  sell  50 
percent  of  its  output  from  its  first  stage  to  nonintegrated  converters  at  book  cost 
plus  10  percent  for  a  period  of  five  years;  the  rationale  being  that  such  an  order 
assures  the  nonintegrated  converters  of  a  source  of  supply  for  five  years  and 
prevents  the  integrated  firm  from  supplying  only  its  own  converter,  foreclosing 
the  others.  Bluntly,  then,  marketing  orders  call  for  governmental  regulation  of 
some  part  of  the  acquiring  firm's  marketing  mix. 

To  an  extent,  a  ten-  or  twenty-year  ban  on  future  acquisitions  without  govern- 
ment approval  meets  the  criteria  of  a  marketing  order.  It  puts  a  restriction  on 
the  firm's  marketing  mix  by  cutting  off  a  possible  avenue  of  product  or  capacity 
expansion  and  involves  the  government's  participation  in  an  external  expansion 
decision.  Bvit  in  this  section  we  are  more  concerned  with  the  implications  of 
marketing  orders  of  a  diff'erent  type  or  degree.  Those  marketing  orders  which 
bring  the  government  into  price  and  customer  selection  policy  in  a  direct  and 
meaningful  sense  are  the  ones  considered  first.  The  orders  containing  a  future 
ban  on  acquisitions  will  be  taken  up  later. 


«2  Statement  of  Union  Carbide  to  FTC,  April  25,  1963,  at  12,  in  the  files  of  the  FTC,  in  Union  Carbide 
Corp.,  59  F.T.C.  614  (1961). 

M  Memorandum  to  the  Commission  from  the  Bureau  of  Restraint  of  Trade  at  3,  in  Crown  Zellerbach 
Corp.,  54  F.T.C.  769  (1957). 

M  Memorandum,  id.  at  6. 

«»  Id. 

w  Private  correspondence  with  author  of  January  16,  1967. 
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To  begin  with,  it  should  be  stressed  that  the  marketing  order  is  a  deviation 
from  the  ideal  of  antitrust  enforcement.  The  aspect  which  makes  antitrust  en- 
forcement palatable  to  the  libertarian  is  that  the  eflForts  by  the  government  to 
enforce  free  markets  supposedly  will  not  involve  the  government  in  detailed 
regulation  of  markets.  As  Kahn  put  it:  "The  antitrust  laws  involve  the  Govern- 
ment in  no  entreprcnurial  activity  proper  and  require  no  detailed  review  of  either 
basic  investment  or  run-of-the-mill  business  decisions."  "  Perhaps  Kahn  might 
have  included  the  words  "should  not"  before  "involve." 

From  a  purely  practical  point  of  view,  there  is  ample  historical  support  for 
avoiding  this  sort  of  order.  In  the  complex  Hartford-Empire  decree,  where  market- 
ing orders  were  substituted  for  structural  relief,  the  Supreme  Court  installed  a 
complex  regulatory  scheme  of  compulsory  patent  licensing,  "reasonable  rates," 
and  complicated  credit  arrangements.  The  scheme  was  so  complex  thst  all  of  the 
companies  involved  decided  to  form  a  committee  to  work  out  the  difficulties  among 
themselves!  ^*  Such  an  arrangement  is  hardly  conducive  to  independent  rivalry! 
In  the  motion  picture  industry  Marcus  tells  us: 

The  problems  that  arose  in  connection  with  these  judgments  were,  in  the 

annals  of  the  Antitrust  Division,  unique  in  number  and  complexity.  .  .  . 

Since  1949,  there  has  been  no  time  when  the  Division  has  not  had  several 

problems  to  wrestle  with  which  have  stemmed  from  the  judgments.  About 

two-hundred  sections  of  correspondence  on  the  average  of  one  and  one-half 

inches  in  thickness  have  been  spawned  from  the  judgments.  For  one  lengthy 

period,  at  least  one-third  of  the  entire  correspondence  of  the  Antitrust  Division 

was  in  the  motion  picture  held.  Amendments  to  the  judgments  have  exceeded 

the  original  judgments  in  size.  In  number  they  have  been  legion. 5' 

In  1940,  when  Wendell  Berge  headed  the  Antitrust  Division,  he  complained 

that  the  policing  of  such  decrees  was  "highly  difficult,"  that  proof  of  noncompliance 

was  "as  difficult  as  proof  of  a  new  equity  suit,"  and  that  often  lawyers  can  so 

skillfully  guide  the  companies  involved  that  they  accomplish  what  they  want 

"without  technically  violating  the  decree."  ^° 

Consequently,  on  both  theoretical  and  pragmatic  grounds,  there  is  a  strong 
prima  facie  case  against  marketing  orders.  The  Court  spoke  wisely  when  it  said: 
The  object  to  be  sought,  for  the  convenience  of  the  parties  as  well  as  the 
Court,  is  a  decree  which  will  embody  the  necessary  elements  of  suitable 
relief  and  require  a  mimmum  of  swpennsion  by  the  Court  and  reports  and 
data  by  the  parties. ^i 
In  spite  of  this,  they  are  often  used  in  antitrust  enforcement  as  a  substitute, 
albeit  an  imperfect  one,  for  structural  relief.  There  still  exists  the  attitude,  even 
among  lawyers   working  for   the  government,   that  divestiture  is   a  harsh   and 
radical  remedy:  it  is  better  merely  to  substitute  some  injunctive  order  directing 
the  respondent  to  behave  in  a  certain  way,  subject  to  governmental  scrutiny. 
Of  course,  this  notion  is  false.   Divestiture  is  a  conservative  remedy  since  it 
eliminates  the  need  for  the  close  regulation  of  future  marketing  activities.   Un- 
fortunately this  line  of  reasoning  falls  on  some  deaf  ears. 

What  has  been  the  form  of  marketing  orders  in  Section  7  cases?  Some  have 
been  distressingly  complex.  The  American  Cyanamid  Final  Judgment  of  August, 
1962,  involves  more  than  ten  pages  of  marketing  orders  too  lengthy  to  summarize 
here. ^2  They  include  such  protective  stipulations  as  enjoining  American  Cyanamid 
from  increasing  its  production  of  melamine  beyond  thirty  million  pounds  per 
year  for  a  specified  time,  various  patent  hcense  clauses,  and  purchasing  require- 
ments. The  court  opens  the  door  to  becoming  a  regulatory  commission  for  Ameri- 
can Cyanamid.  Should  American  Cyanamid  feel  the  price  it  pays  for  melamine 
it  must  buy  from  other  producers  is  "oppressively  high,"  it  rnay  petition  the 
court  which  will  (somehow)  determine  if  the  price  is  in  fact  "non-competitive." 
In  the  Simpson  Timber  case,  a  consent  order  directing  the  marketing  of  red- 
wood timber  was  entered  in  place  of  reestablishing  the  acquired  firm.^^  This  case 

"  Alfred  E.  Kahn,  Standards  for  Antitrust  Policy,  67  Ilarv.  L.  Rev.  28  (1953).  Reprinted  in  Readings 
in  Industrial  Organization  and  Public  Policy,  354  (Richard  B.  Heflebower  &  George  W.  Stocking,  eds., 
1958). 

M  See  Sigmund  Timberg,  Equitable  Relief  under  the  Sherman  Act,  1950,  U.  111.  L.F.  637-38;  sec  also 
the  excellent  dissent  of  Justice  Rutledge,  Hartford  Empire  Co.  v.  United  States,  324  U.S.  570,  575  (1945). 

"  Marcus,  supra  note  37,  at  323;  see  also  the  order  in  United  States  v.  American  Can  Co.,  1951  Trade 
Cas   H  62,679  at  71,277  (N.D.  Cal.  1950). 

w  Wendell  Berge,  Some  Problems  in  the  Enforcement  of  the  Antitrust  Laws,  38  Mich.  L.  Rev.  469  (1940). 

"  United  States  v.  Pullman  Co.,  50  F.  Supp.  123.  136  (1943)  [underhning  mine]. 

«2  United  States  v.  American  Cyanamid  Co.,  1964  Trade  Cas.  H  71,166,  at  79,628  (S.D.N.Y.  1964). 

«'  Simpson  Timber  Co.,  60  F.T.C.  43,  51  (1962). 
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is  one  of  many  which  point  up  the  supposed  rationale  of  a  marketing  order.  The 
fourth  largest  seller  of  redwood  lumber  and  lumber  products  acquired  another 
substantial  seller  of  the  same  products.  In  the  consent  decree  negotiations, 
Simpson  probably  argued  as  follows:  "The  primary  restraint  you  are  worried 
about  is  the  possible  foreclosure  from  the  redwood  timber  market  of  non-integrated 
lumber  product  manufacturers  with  whom  we  compete  horizontally  and  have 
sold  lumber  to  vertically.  To  protect  their  supply  of  redwood  lumber,  we  will 
agree  to  sell  to  them  at  reasonable  prices  500,000,000  board  feet  of  redwood 
timber  over  the  next  decade  or  so.  This  assures  them  of  a  source  of  timber  supply 
and  the  sticky  problem  of  divestiture  is  eliminated;  we  can  all  go  home."  To  many, 
this  line  of  reasoning  must  be  appealing;  at  least  it  was  to  the  powers  that  be 
in  this  case.  Thus  Simpson  presently  is  to  sell  not  less  than  35,000,000  board  feet 
of  timber  per  year  to  a  select  list  of  buyers  until  sometime  in  the  1970's  at  prices 
"less  than  $20.00  per  thousand  board  feet  for  stumpage,  plus  8%  per  annum 
compounded  from  January  1,  1961,  to  cover  actual  carrying  costs,"  plus  the 
logging  costs  if  done  by  Simpson. 

There  are  specific  hazards  to  this  decree — which  in  general,  apply  to  all  such 
orders.  Who  in  Washington  is  going  to  see  that  the  order  is  enforced?  Is  it  left 
to  the  good  faith  of  Simpson?  This  is  the  sort  of  decree  which  any  accountant 
and  lawyer  worth  their  timber  could  evade — and  that  is  no  reflection  on  Simpson's 
compliance.  Finally,  there  is  a  great  risk,  as  will  be  pointed  out  shortly,  in  at- 
tempting to  "peg"  how  a  market  should  work  several  years  into  the  future — 
which  is  what  this  decree  attempts  to  do  by  allocating  a  certain  portion  of  timber 
to  a  certain  group  of  customers  for  a  certain  length  of  time  at  prices  supposed  to 
be  reasonable  both  now  and  several  years  hence.  As  it  turned  out,  thus  far  Simpson 
has  so  exceeded  its  quota  to  the  designated  group  that  what  it  is  directed  to  do 
in  this  part  of  the  order  would  obviously  have  been  done  voluntarilj^^^ 

Other  examples  of  relief  orders  "pegging"  what  are  supposed  to  be  competitive 
market  arrangements  in  lieu  of  divestiture  are :  Prehler  was  to  buy  22  per  cent  of 
the  electrical  insulation  products  it  distributes  from  manufacturers  other  than 
MMM  for  five  years;  Diamond  Crystal,  in  another  involved  marketing  order, 
must  offer  30  per  cent  of  the  Louisiana  rock  salt  from  its  acquired  facility  to  "all 
other  producers  of  salt  for  sale  who  do  not  have  resources  and  facilities  for  the 
production  of  Louisiana  Rock  Salt"  for  a  period  of  ten  years  in  place  of  reestab- 
lishing the  company;  International  Paper  can  retain  Long  Bell  Corporation  pro- 
viding it  sells  40  per  cent  of  the  output  of  a  new  paper  and  board  mill  (it  was  then 
building)  to  nonintegrated  wholesalers  and  converters  for  ten  years  at  "standard 
prices" ;  General  Shoe  avoided  divestiture  in  part  by  agreeing  to  purchase  a  certain 
percentage  of  the  shoes  sold  by  its  distributors  from  other  manufacturers." 
One  FTC  official  admitted  that  such  orders  would  require  a  "full-time  staff 
member  to  police." 

How  do  these  orders  "work  out"  in  practice?  Since  many  of  them  involve  con- 
sent decrees,  that  question  is  difficult  to  answer,  due  to  the  paucity  of  data  in  these 
settlements.  However,  there  are  some  limited  data  on  the  efficacy  of  these  decrees. 
The  data  do  not  make  a  strong  case  for  the  government's  abiUty  to  predict  "what 
the  market  should  be  like." 

In  the  Gulf- Warren  consent  decree  Gulf  consented  to  offer  a  certain  portion 
of  its  LP  gas  to  "independent  non-major  refiners"  or  "independent  non-integrated 
petrochemical  manufacturers."  This  was  done  to  "protect"  some  firms  which 
were  customers  of  Warren,  to  insure  that  they  would  continue  to  be  served.  One 
of  Warren's  major  customers  of  LP  gas  was  Texas  Butadiene  and  Chemical 
Company,  one  of  the  independents  as  defined  by  the  order.  In  1962,  Texas  was 
acquired  by  a  subsidiary  of  the  Sinclair  Oil  Corporation;  all  sales  thereafter  to 
Texas,  who  still  desired  to  purchase  LP  gas  from  Gulf's  Warren  subsidiary,  were 
now  classified  as  sales  to  a  "major."  In  order  to  meet  the  established  percentage 
requirement,  based  on  past  sales  which  of  course  included  Texas  as  an  inde- 
pendtnt,  Gulf  would  be  forced  to  discontinue  these  sales,  Texas  forced  to  find  a  new 
source  of  supply. 

Gulf  was  unable  to  meet  its  percentage  requirement  of  natural  gas  to  inde- 
pendent refiners  as  directed  in  the  order.  Here  again  an  unforeseen  factor  in  a 
dynamic  market  nullifies  what,  if  any,  merit  the  percentage  order  had  originally. 
Gulf  consented  to  sell  a  certain  percentage  of  its  natural  gas  to  independent 
refiners.  As  in  most  marketing  orders  of  this  type,  the  percentage  was  based  on 


«<  Compliance  Reports,  in  Simpson  Timber  Co.,  60  F.T. 0.43(1962).  „,    „ 

««  See  respectively,  Minnesota  Mining  &  Mfg.  Co.,  59  F.T.C.  321  (1961);  Diamond  Crystal  Salt  Co..  59 

F.T.C.  818  (1960);  International  Paper  Co.,  53  F.T.C.  1192  (1957);  United  States  v.  General  Shoe  Co., 

1956  Trade  Cas.  If  68,271,  at  71,227  (M.D.  Tenn.  1956). 
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that  handled  by  the  acquired  firm  prior  to  its  acquisition — then  extrapolated  into 
the  future  as  if  there  is  some  magic  aura  about  that  percentage  to  which  the 
market  should  always  conform. 

But  some  markets  change,  and  the  market  for  natural  gasoline  changed  after 
the  acquisition.  Natural  gasoline  sold  to  independent  refiners  was  used  as  a 
blending  agent  to  increase  the  volatility  of  motor  fuel.  But  since  the  octane  re- 
quirement's of  motor  fuel  increased  during  this  period,  natural  gasoline,  with  its 
low  octane  rating,  fell  into  disfavor  with  independent  refiners  who  switched  over 
to  a  high  gravity  condensate.  Gulf,  ordered  to  sell  so  much  natural  gasoline  to  a 
certain  class  of  customers,  found  the  bottom  to  have  dropped  out  of  the  market. ^^ 
Another  example  of  the  inability  to  extrapolate  from  past  market  shares  to 
what  future  market  shares  "should  be,"  occurred  in  the  Lucky  Lager  order. 
Unable  to  divest  Fisher  Brewing  Company  in  the  allotted  time.  Lucky  W'as 
permitted  to  retain  the  Fisher  brewery.  At  the  time  of  the  acquisition.  Lucky 
had  12  percent  of  the  Utah  market;  Fisher  had  39  percent  of  that  market.  Con- 
sequentl}-,  a  rather  unique,  albeit  illogical  order  was  entered  on  the  theory  that 
the  anticompetitive  effects  of  the  merger  would  somehow  be  nullified,  if  the  two 
companies  w-ere  not  allowed  to  sell  more  than  39  percent  of  the  Utah  beer  market 
combined.  How-ever,  Lucky  found  it  could  not  continue  to  operate  in  the  Utah 
market  with  this  restriction;  for  financial  reasons  it  would  have  to  withdraw  if 
the  order  were  not  altered.  The  percentage  requirement  was  dropped  when  its 
results  became  apparent. 

Recall  the  Brillo  order  of  partial  divestiture  discussed  earlier;  Brillo  divested 
onl.y  the  business  but  not  the  production  assets  of  Williams  which  remained  with 
Brillo  providing  they  were  not  used  to  produce  industrial  steel  wool.  In  addition, 
this  marketing  order  was  entered : 

It  is  further  ordered  that  from  and  after  the  effective  date  of  such  divestiture, 

respondent  shall  refrain  for  a  period  of  five  years  from  selling  industrial  steel 

w^ool  to  customers  of  The  Williams  Company  excepting  that  respondent  may 

continue  to  sell  industrial  steel  wool  to  any  customer  it  served  in  common 

with  Williams  as  of  July  5,  1955,  providing  the  maximum  unit  annual  quantity 

sold  to  each  such  common  customer  does  not  exceed  the  total  unit  quantity 

which  respondent  sold  to  it  in  the  twelve  months  immediately  preceding 

July  5,  1955.67 

In  other  words,  if  Brillo  sold  1,000  units  of  industrial  steel  wool  to  a  customer 

served  by  Williams  in  the  twelve  months  preceding  July,  1955,  it  could  not  sell 

more  than  1,000  units  per  year  to  this  customer  for  five  years  thereafter — and 

what  it  does  sell  must  not  be  made  on  the  Williams  machines.  Clearly,  the  order 

is  designed  to  be  protective. 

However,  this  order,  as  is  the  case  with  others,  had  to  be  changed.  The  Williams 
business  went  to  the  J.  H.  Rhodes  Co.  which  found  it  was  unable  to  supply  all  of 
the  old  Williams'  customers — which  is  understandable  since  the  order  did  not 
enable  Rhodes  to  purchase  any  extra  steel  wool  machines.  The  old  Williams 
customers  were  unable  to  go  to  Brillo  due  to  the  marketing  order;  in  addition, 
since  the  machines  were  not  to  be  used  to  produce  industrial  steel  wool,  Rhodes 
was  unable  to  go  to  Brillo  to  purchase  industrial  steel  wool  to  meet  his  customers 
needs.  So,  in  1965,  the  order  was  modified  to  allow  Brillo  to  produce  industrial 
steel  w^ool  in  the  Williams'  plant  to  supply  Rhodes  so  that  he,  in  turn,  could  fill 
his  customers'  orders. 

The  future  ban 

There  is  another  type  of  marketing  order  involving  the  Government  in  con- 
siderably less  decision  making,  but  which,  due  to  its  frequent  and  increasing  usage, 
merits  attention.  This  marketing  order  is  the  order  barring  a  firm  from  acquiring 
another  firm  (in  a  particular  industry)  without  prior  Government  approval  for  a 
given  period  of  j'cars.  In  the  sample  of  39  cases  used  in  this  study,  25  (or  64  percent) 
had  some  form  of  future  merger  ban.  All  but  two  of  the  cases  in  the  unsuccessful 
category  included  some  form  of  ban  on  future  mergers  without  prior  Government 
approval. 

What  does  the  ban  accomplish?  First,  it  does  not  prevent  all  acquisitions  by 
firms  under  the  ban — only  those  not  approved  by  the  Government.  The  Govern- 
ment has  approved  some,  though  data  are  not  available  as  to  how  many.  The  ban 
does  not,  nor  is  it  designed  to,  prevent  any  acquisitions  in  markets  not  specified 
under  the  ban. 6" 


««  Compliance  Reports,  in  Gulf  Oil  Corp.,  56  F.T.C.  688  (1960). 

«7  Brillo  Mfg.  Co.,  Docket  No.  6557  (FTC  July  31,  1963),  Final  Order,  January  17,  1964,  at  2  (mlmeo). 

•8  If  anything,  the  ban  encourages  the  firm  to  make  congolmerate  acquisitions. 
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The  question  of  what  standards  the  Government  is  to  use  in  approving  the 
merger  appUcation  of  a  firm  under  the  ban  is  unanswered.  If  the  standard  is 
close  to  a  per  se  ban  (it  is  not  at  present  per  se,)  that  is,  if  it  is  next  to  impossible 
to  secure  Government  approval  for  a  proposed  acquisition  in  a  market  where  a 
future  ban  exists,  then  in  industries  of  heavy  Government  antimerger  activity 
(such  as  cement  and  dairy  products)  where  several  firms  may  be  operating  under 
such  a  ban,  the  market  for  corporate  assets  may  be  diminished.  On  the  other  hand, 
if  the  standards  applied  in  approving  an  acquisition  are  the  same  as  those  applied 
in  any  Section  7  proceeding,  the  the  ban  does  no  more  than  provide  the  Govern- 
ment with  a  premerger  notification  process. 

Securing  a  limited  premerger  notification  process  may  be  admirable  and  de- 
sirable; but  it  is  not  admirable  if  the  premerger  notification  is  a  quid  pro  quo  for 
ineffective  relief,  that  is,  if  the  Government  secures  a  future  ban  without  prior 
approval  in  place  of  structural  relief.  Generally  where  the  government  has  secured 
structural  relief,  the  ban  was  not  imposed.  But  in  almost  every  case  where  no 
divestiture,  partial  divestiture,  or  some  marketing  order  was  imposed,  the  future 
ban  is  found. 

What  is  disturbing  about  the  future  ban  is  the  implication  that  it  is  a  substitute 
for  structural  relief.  In  ta  least  five  Section  7  cases  settled  in  1966  the  FTC 
imposed  future  bans  of  five  to  ten  years  with  no  divestiture  ordered.^^  Elman 
correctly  points  out  in  his  dissent  in  National  Tea  that: 

If  National  Tea's  past  acquisitions  were  unlawful  (as  the  Commission 
decision  so  held)  because  their  likely  effect,  individually  or  cumulatively, 
was  to  lessen  competition  in  any  market,  the  public  interest  requires  that 
divestiture  be  ordered  .  .  .'" 

The  environment  of  antimerger  enforcement 

Any  enumeration  of  the  factors  which  raise  barriers  to  antimerger  relief  would 
be  incomplete  without  mentioning  the  political-legal  environment  within  which 
Section  7  is  enforced  and  any  deleterious  effect  this  environment  might  have  on 
the  efficacy  of  the  law. 

Earlier,  the  general  rule  was  stated  that  the  longer  a  merger  remains  con- 
summated, the  more  difficult  it  is  to  unravel.  One  of  the  reasons  for  the  lengthy 
time  span  between  the  acquisition  and  the  relief  order  is  that  the  adjudicative 
process  can  be  so  long.  The  Methusalah  of  merger  cases,  the  Pillsbury  fiasco,  was 
literally  litigated  to  death  with  the  FTC  finally  dropping  the  case  after  fourteen 
years  and  some  forty  thousand  pages  of  evidence.'* 

That  antitrust  cases  take  too  long  is  not  a  new  proposition;  the  problems  of 
the  "big  case"  have  been  explored  before — yet  still  exist.  Any  law  er  interested 
in  dragging  out  a  merger  case  has  several  excellent  examples  to  draw  from.  The 
Crown  Zellerbach  case,  for  example,  lays  out  an  exemplary  strategy  for  lengthen- 
ing this  time  span.  In  the  trial  records  of  that  case,  pages  11  through  1649  are 
consumed  by  pre-trial  jockeying  for  position,  correspondence  for  extensions, 
pre-trial  conferences,  resetting  of  trial  dates,  admissability  of  evidence,  etc. 
These  tactics  ran  out  over  three  years  of  the  judicial  clock.  All  this  may  be  very 
necessary  and  integral  to  the  litigative  process;  the  author  is  not  competent  to 
judge.  But  there  is  no  doubt  that  they  lengthen  the  time  span — and  structural 
relief  becomes  less  probable. 

The  impact  of  politics  on  antimerger  relief  decrees  should  not  be  discounted — 
or  minimized.  A  piece  of  legislation  is  not  always  necessary  to  weaken  a  relief 
decree.  In  the  Union  Carbide  relief,  a  June,  1963  letter  from  one  of  Louisiana's 
senators  extolling  the  virtues  of  selling  the  Visking  plants  to  Ethyl  Corporation 
was  sent  to  the  Commission;  four  months  later,  the  sale  was  allowed.  It  was  said 
of  Senator  Pastore  that  he  ".  .  .  preached  antipoverty  to  the  Justice  Department 
and  has  all  but  undone  the  Government's  assault  on  Kaiser  Aluminum  &  Chemical 
Corp.'s  acquistion  from  U.S.  Rubber  of  a  wire  and  cable  plant  in  Bristol,  Rhode 
Island."  "  The  divestiture  order  in  the  above  case  was  dropped. '^ 

Political  pressure,  played  from  the  poverty  and  unemployment  angles,  also 
influenced  the  Continental  Can  relief  decree'^  and  the  Justice  Department's 
decisions  not  to  challenge  the  Firestone-Seiberling  Rubber  Co.  and  General 
Electric-Landers,    Frary  &    Clark   acquisitions." 

««  See  American  Bakeries,  FTC  Docket  No.  C-1111  (1966);  Broadway  Hale  Stores.  Inc.,  FTC  Docket 
No.  C-1057  (1966);  May  Department  Stores  Co.,  FTC  Docket  No.  C-1105  (1966);  National  Tea  Co.,  FTC 
Docket  No.  7453  (1966);  Winn-Dixie  Stores,  Inc.,  FTC  Docket  No.  C-1110  (1966). 

'0  Elman  dissent,  March  4,  1966,  at  3  (mimeo)  in  National  Tea  Co.,  FTC  Docket  No.  7453  (1966). 

"  BNA  ATRR  247:  A-13. 

"  Jamas  Harwood,  The  Mystique  of  Antitrust,  1  Mergers  &  Acquisitions:  The  Journal  of  Corporate 
Venture  35  (1965). 

"  Business  Week,  Jan.  1.  1966,  at  22. 

'«BNA  ATRR168:  A-7. 

"  Harwood,  tupra  note  72,  at  35. 
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Conclusions 

What  can  we  conchidc  on  the  general  problem  of  asset  restoration  as  a  barrier 
to  efficient  antimerger  enforcement?  First,  that  the  time  span  between  the 
acquisition  and  the  divestiture  order  can,  in  a  dynamic  market  setting,  prevent 
or  make  very  difficult  the  imscrambling  of  two  firms.  Second,  the  so-called  partial 
divestiture  has  not  distinguished  itself  for  efficacy.  Third,  a  loose  handling  of 
the  divestiture  of  post-acquisition  improvements  could  afford  an  economic 
incentive  to  firms  to  expand  in  violation  of  Section  7,  planning  on  divesting  the 
acquired  assets  several  years  hence.  The  answer  to  these  problems  involves 
cutting  down  or  eliminating  this  time  span.  It  does  not  require  some  per  se  rule 
regarding  partial  vs.  full  divestiture  or  regarding  the  divestiture  of  post-acquisition 
improvements.  Rather  it  requires  a  closer  adherence  to  the  principle  that  relief  is 
a  failure  if  sufficient  assets  are  not  excommunicated  to  reestablish  an  independent 
firm  of  sufficient  size  to  survive.  Normally,  this  would  seem  to  require  full  divesti- 
ture including  any  post-acquisition  improvements. 

With  regard  to  marketing  orders  in  antimerger  enforcement  I  conclude: 

1.  The  marketing  order  is  considered  by  some  to  be  a  substitute  for  structural 
relief.  This  is  an  error,  for  the  marketing  order  is  a  bastard  form  of  antitrust 
regulation. 

2.  As  a  substitute  for  structural  relief,  marketing  orders  have  distinguished 
themselves  for  being  ineffective,  difficult  and/or  costly  to  enforce,  often  protective 
or  anticompetitive  in  nature,  and  being  in  effect  a  probable  bar  to  efficient  resource 
allocation. 

3.  They  should  be  used  parsimoniously,  if  ever. 

Concerning  those  parts  of  the  political-legal  environment  that  hamper  the 
securing  of  meaningful  antimerger  relief,  the  author  cannot  express  any  solu- 
tions— only  his  chagrin. 

VI.    A    CONCLUDING    NOTE    ON    THE    MARKET    AS    A    FORCE    FOR    RELIEF 

Examining  old  relief  decrees  does  not  carry  one  to  ebullient  heights  on  the 
efficacy  of  Section  7  relief.  Nor  is  the  probability  high  of  Congress  passing  new 
legislation  to  strengthen  the  hand  of  the  government  in  enforcing  the  antimerger 
law.  The  future  course  that  Section  7  enforcement  will  have  to  steer  through  the 
courts  and  the  Commission  is  very  bright  for  the  prosecutors.  But  a  no  better 
prediction  than  the  weatherman's  "mixed"  can  be  made  for  securing  more 
meaningful  relief. 

In  light  of  this,  what  solace  can  the  proponent  of  Section  7  enforcement  take? 
He  can  find  comfort  in  the  fact  that  where  the  angels  charged  with  formulating 
antimerger  relief  have  feared  to  tread,  the  market  mechanism  has  not  always  been 
so  cowardly.  Anyone  doing  research  in  the  problem  of  relief  as  it  relates  to  Section  7 
violations  cannot  help  but  come  away  with  renewed  or  strengthened  faith  in  the 
market  mechanism. 

Market  conditions  maj^  so  change  during  a  prolonged  adjudicatory  proceeding 
that,  at  its  conclusion,  relief  negotiations  may  seem  almost  unnecessary,  or  at  least 
not  nearly  so  pressing. 

For  example,  in  the  Reynolds-Arrow  acquisition,  new  domestic  entry  into  the 
industry  which  took  place  during  the  lengthy  litigation,  and  the  fierce  new  compe- 
tition from  foreign  foil  companies,  brought  about  a  steady  decline  in  Arrow  sales 
from  1960  to  1964  and  effectively  obliterated  any  potential  market  leverage 
Reynolds  may  have  had  from  the  acquisition.'^ 

While  preparing  its  case  before  the  Circuit  Court  in  the  Union  Carbide-Visking 
acquisition,  the  General  Counsel  of  the  FTC  advised  the  Commission  to  settle  the 
case  outside  of  Court  by  allowing  Union  Carbide  to  sell  Visking  to  Texaco.  Market 
forces  were  such  that  the  Commission  lawyers  were  skeptical  of  retaining  their 
Commission  victory  on  the  appeal  of  Union  Carbide." 

In  this  case  the  Commission  had  found  a  Section  7  violation  largely  on  the 
prediction  that  Union  Carbide  would  be  able  to  drive  nonintegrated  extruders  of 
polyethylene  film  "to  the  wall"  by  lowering  its  own  film  prices.  During  the  course 


"  Petition  of  Respondent  to  Reopen  Cause  for  New  and  Additional  Evidence  or  Alternatively  for  a 
Rehearing  and  for  Modification  of  Order  of  January  31,  1960,  in  Reynolds  Metals  Co.,  56  F.T.C.  743  (1960), 
aff'd,  309  F.  2d  223  (D.C.  Cir.  1962). 

"  Memorandum  to  the  Commission  from  General  Counsel,  March  26,  1962,  in  Union  Carbide  Corp.,  59 
F.T.C.  614  (1961). 
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of  litigation,  it  became  apparent,  even  three  years  after  the  merger,  that  such  was 
not  going  to  be  the  case.  Union  Carbide  experienced  a  market  stiare  loss  of  ten 
percentage  points  in  film  resin  and  thirteen  percentage  points  in  film  production. ^^ 
The  losses  came  at  the  expense  of  gains  by  Union  Carbide's  competitors  in  film 
resins  and  film  production,  following  the  Visking-  acquisition.  Perhaps  this  offers  a 
new  explanation  for  some  of  the  weak  relief  decrees — namely  that  industry  condi- 
tions had  sometimes  so  changed  that  the  Government  became  afraid  to  press  too 
hard  or  else  thought  that  structural  relief  was  no  longer  as  necessary  as  it  one  time 
may  have  been. 

The  above  is  not  in  any  way  to  be  taken  as  favoring  contentment  with  the  status 
quo  in  antimerger  relief.  Nor  can  it  serve  as  ammunition  for  those  who  might  argue 
that  anticompetitive  mergers  should  be  left  to  the  market  mechanism  to  undo.  The 
fact  still  remains  that  where  there  is  no  meaningful  cost  to  violating  the  antimerger 
law,  the  law  will  be  broken.  Relying  only  on  the  market  mechanism  to  undo  these 
mergers  would  offer  would-be  anticompetitive  mergers  the  time  and  the  oppor- 
tunity to  try  and  entrench  their  position  against  market  forces.  Undoubtedly, 
some  would  be  successful. 

More  than  fifty  years  ago,  Clark  wrote  that  "only  from  a  strife  with  the  right 
kind  of  rules  can  the  right  kind  of  fitness  emerge."  ^^  Business  freedom  must  operate 
within  a  framework  of  rules,  lest  the  conduct  of  business  destroy  the  basis  upon 
which  the  freedom  rests.  Since  free  access  by  all  to  markets  of  more  than  a  few 
sellers  is  essential  to  preserve  business  freedom,  a  rule  against  the  consummation 
of  anticompetitive  mergers  is  indeed  logical. 

For  this  rule  to  be  effective,  the  penalty  for  its  violation  must  be  stringent. 
The  rule  of  quick,  total  structural  relief  needs  to  be  followed  if  the  incentive  to 
consummate  anticompetitive  mergers  is  to  be  minimized. 


"  Memorandum,  id.  at  6. 

"  J.  B.  Clark,  The  Control  of  Trusts  201  (1914). 
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THE  ANTIMERGER  LAW:  PYRRHIC  VICTORIES 

APPENDIX 

DEPARTMENT  OF  JUSTICE  AND  FEDERAL  TRADE  COMMISSION  CELLER-KEFAUVER  CASES  BROUGHT  THROUGH  1960 
AND  EITHER  WON  BY  THE  GOVERNMENT  OR  SETTLED  BY  CONSENT  BY  1965 


Case  No.> 


Year  of 
filing 


Defendant 


Year  of 
termination 


17-DJ 1955 

18-DJ 1955 

19-DJ 1955 

20-DJ2 1955 

21-DJ. 1955 

22-DJ 1956 

23-DJ. 1956 

25-DJ3.... 1956 

26-DJ 1956 

27-DJ 1956 

28-DJ3 1957 

29-DJ 1958 

31-DJ2 1958 

33-DJ.. 1958 

35-DJ 1959 

36-DJ 1959 

38-DJ.. 1959 

42-DJ2 1959 

43-DJ  < 1959 

47-DJ 1960 

48-DJ_ 1960 

52-DJ 1960 

53-DJ _-. 1960 

16-FTC.... 1954 

17-FTC 1955 

18-FTC 1955 

19-FTC 1955 

21-FTC 1956 

22-FTC 1956 

23-FTC 1956 

25-FTC 1956 

26-FTC 1956 

27-FTC2 1956 

30-FTC.... 1956 

31-FTC 1956 

32-FTC 1957 

33-FTC 1957 

34-FTC 1957 

37-FTC 1957 

40-FTC 1958 

43-FTC2 1959 

44-FTC 1960 

47-FTC 1960 

51-FTC 1960 

54-FTC 1960 

56-FTC 1960 


Schenley  Industries _. 1957 

General  Shoe  Corp.  (now  Genesco) 1956 

Hilton  Hotels  Corp 1960 

Minute  Maid  Corp 1955 

Brown  Shoe  Co.,  Inc 1962 

American  Radiator 1960 

Continental  Can-Hazel  Atlas 1964 

Maryland  and  Virginia  Milk 1960 

Owens-Illinois.  _ 1963 

Bethlehem  Steel 1958 

El  Paso  Natural  Gas 1964 

Lucky  Lager  Brewing 1958 

National  Alfalfa 1962 

Anheuser-Busch 1960 

Jerrold  Electronics... 1961 

Hertz  Corp 1960 

Oiebold,  Inc 1963 

National  Homes  Corp.. 1962 

Standard  Oil  of  Ohio 1960 

Gamble-Skogmo 1960 

Maremont  Automotive 1960 

Ryder  System,  Inc 1961 

American  Cyanamid 1964 

Crown  Zellerbach  Co 1962 

Farm  Journal  1956 

Union  Bag  &  Paper  Corp 1956 

A.G.  Spalding  &  Brothers 1962 

Scovill  Mfg.  Co 1956 

Brillo  Mfg.  Co.... 1964 

Scott  Paper  Co 1964 

The  Vendo  Co 1957 

National  Dairy  Products  Corp 1963 

The  Borden  Co... 1964 

International  Paper  Co... 1957 

Gulf  Oil  Corp 1960 

Automatic  Canteen  Co.  of  America 1958 

Union  Carbide  Corp 1963 

National  Sugar  Refining  Co 1962 

Reynolds  Metals  Co 1962 

Diamond  Crystal  Salt  Co 1960 

ABC  Vending  Corp 1964 

Simpson  Timber  Co 1962 

Continental  Baking  Co 1962 

Minnesota  Mining  &  Mfg.  Co.. 1961 

Hooker  Chemical  Corp 1961 

Leslie  Salt  Co 1961 


'  Case  numbers  refer  to  those  used  in  the  merger  case  digest  of  the  American  Bar  Association,  sec.  of  antitrust  law, 
revised  Jan.  1,  1964,  at  3-4,  269-270. 

2  These  5  cases  were  dropped  from  the  sample  since  sufficient  relief  data  were  not  available  to  enable  their  classification 
on  the  continuums. 

3  These  2  cases,  though  won  by  the  Government  at  the  Supreme  Court  level,  were  dropped  from  the  sample  because  of 
regulatory  aspects. 

«  This  case.  Standard  Oil  of  Ohio,  is  included  in  the  sample.  Though  it  does  not  represent  a  legal  victory  for  the  Govern- 
ment as  such,  since  the  case  was  dismissed,  it  constitutes  an  economic  victory  since  the  dismissal  was  Dursuant  to  a 
stipulation  barring  Sohio's  proposed  acquisition  of  Leonard  Refineries. 


52-439   (Pt.   2)  O  -  75  -  34 
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"Preliminary  Preliminary"  Relief  Against 
Anticompetitive  Mergers 


Confusion  and  inconsistency  now  characterize  the  law  dealing  with 

the  {^ranting  ot  preliminary  injunctions  against  mergers  cliallenged  as 

jiiticompetitive  under  Section   7  ol   tl\e   Clayton   Act.   The   Act   spe- 

iitiially  authorizes  district  courts  to  issue  such  injunctions.'  Although 

'flKirate,  difterently-worded  statutes    (Sections  15  and   IG  respectively) 

ij>ply  to  government  and  private  attempts  to  block,  mergers,-  in  prac- 

i!(.e  courts  apply  to  both  types  the  "same  conditions  and  principles" 

's  courts  of  equity  generally  use.-*  An  applicant  h;r  a  prelimuiary  in- 

niiiction  under  either  Section    15   or    IG   must   meet   the   Section    IG 

.mndards  and  show:  (1)  probability  of  success  at  trial,  (2)  irreparable 

Kum  to  plaintiff  pendente  lite  without  the  injiniction;  and    ('5)    dam- 

^e  to  the  plaintiff  pendente  lite  in  the  absence  of  preliminary  relief 

jrater  than  damage  to  the  defendants  should  the  injunction   issue."* 

i)  applying  these  standards,  courts  have  disagreed  markedly,  producing 

iiprcdictable  and  irreconcilable  results.  A  different  framework,  one 


!.    See  15  U.S.C.  §§  25,  26  (1970).  Tor  the  text  of  §  7  of  the  Clayton  Act.  see  note   12 

.1. 
,'     Sfttion  16,  applying  to  private  |)aity  suits,  says: 

\n\  person,  firm,  toi poialion.  or  association  shall  he  cntiiled  to  sue  for  and  ha\e 
i'ijimcti\c  iclief  .  ,  .  aganist  thiealoncd  loss  or  damage  hy  a  violation  ot  the  anti- 
'iii\i  laws,  including  sections  l^S.  II,  IS,  and  19  of  this  title,  when  and  iwider  the 
•Jiiic  conditions  and  principles  as  injunctive  relief  against  llirealcned  conduct  that 
>.ill  cause  loss  or  damage  is  granted  hy  courts  of  e<|uily  .  .  .  ainJ  upon  ihe  execution 
"t  proper  hond  against  damages  for  an  injunction  iniprovidently  granted  and  a 
ihiiwing  that  the  danger  of  ineparahlc  loss  or  damage  is  iinnu-diate,  a  picliminary 
-njiinclion  may  issue. 

\S.C.  §  26  (1970). 

s«iion  15,  which  concerns  government  suits,  provides: 

I  lie  several  district  courts  of  the  I'nited  States  arc  invested  with  jurisdiction  to 
.•n:\cnt  and  restrain   violations  ot   this  .Act   and    .   .   .   heloie   linal   decree,   the   couit 

iii>  at  any  time  make  such  tempoiary  restraining  order  oi  prohibition  as  shall 
V  dt-emed  just  in   the  premises. 

l'.S.C.  §  25  (1970). 

.'he  statutory  re(|uirenicnt  of   posting  a   l)ond   has   had   no   effect   on    litigation    in   this 

-)    No  tnosant   has  ever   been   denied   relief   for    lailuie    to   comply   with    this    recpiiie- 

r.l,  and   no   bond    that    has    been    posted    has    ever    been    forfeited.    This    recpiiremenl 
ocit,  at  times,  been  waived  bv   the  district  couits.  i..'^..  liltrol  Corp.   v.  .Slick   Corp., 

'  Irade  Cas.  *i  73,035  (CO.  Cal'.),  u//'(/,  ^28  l'.2d  826  (9'th  Cir.  1970). 

■)t  a  discussion  of  immediacy,  see  note  24  infui. 

When  deciding  government   inoiions,  couits   refuse   to   assert   in   conclnsory    fashion 

..  preliminary 'relief    was    or   was    not    "just    in    Ihe    premises";    they    always    attempt 

»:mly  some  cond)ination  of  the  Section  16  standards.  See,  e.^..  United  Slates  v.  Ingeisoll- 

'il  Co..  218  1-.  Supp.  530  (W.l).  1';..),  ajftl,  3i;o  l-.2d  .509  (3d  Cir.   1963). 
City  of  Louisville   v.    Louisville    Home   Telephone    Co.,   279    1'.   919,    956    mih    Cir. 

:y.  O.  Fiss,  iNjUNcrioNs  I-I37  (1971). 
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iliat  grants  preliniinaiy  injunctions  in  all  niergci  suits,  could  be  era 
ployed  more  justiliably,  with  more  rational  and  socially  beneticii-' 
results. 


1.     Probability  of  Success  at  Trial 

In  the  first  reported  action  for  preliminary  relief  under  Section  \i 
against  an  alleged  violation  of  Section  7,  the  Second  Ciircuit  imposed 
a  light  burden  on  plaintiff  regarding  probability  of  success  at  tml 
According  to  Hamillon  Watch  Co.  v.  Benrus  Watch  Co.;'  decided  is 
1953: 

To  justify  a  temporary  injunction  it  is  not  necessary  that  the 
plaintiff's  right  to  a  final  decision,  after  a  trial,  be  absolutely  cer- 
tain, wholly  without  doubt;  if  the  Other  elements  are  presciU 
{i.e.  the  balance  of  hardships  tips  decidedly  toward  plaintiff)  it  will 
ordinarily  be  enough  that  the  plaintiff  has  raised  tpiestions  S(» 
serious,  substantial,  difficult  and  doubtful,  as  to  make  them  a  f.iir 
ground  for  litigation  and  thus  for  more  deliberate  investigation.* 

Inasmuch  as  any  merger  raises  "serious,  substantial,  difficult  and  douU 
ful"  issues  vuider  Section  1 ,''  the  Hamillon  Watch  standard  allows  jI- 
plaintiffs  to  satisfy  the  requirement  of  showing  probable  success  at  trii' 
Few  courts— including  the  Hamilton  Watch  court— have  applied  tKir 
standard  literally."  Most  courts  have  paid  lip  service  to  the  "serioo 
issue"  test,  and  then  have  proceeded  to  consider  the  substance  of  plait 


5.     114  F.  Supp.  307  (D.  Conn.),  alj'd,  20C  l".2cl  738  (2d  Cir.    1953)   [hercinafitr  6*' 
■di,  Hamilton  \\'atclt'\. 
G.     206  F.2d  .Tt  710. 

7.  iVf  i>p.  ir)8()l  injra. 

8.  In  Hamillon  Walcli,  .ilthoii};li  iho  Coiiit  of  Appeals  held  that  actual  violiti* 
need  not  be  proved,  it  expressly  lefened  to  the  trial  court's  luidinj^s  as  to  IV^ 
competition  with  each  other— based  upon  detailed  analysis  of  the  market  sharn  * 
the  two  companies  and  Benrus'  defense  that  its  puichase  of  Hamilton's  stock  \\;i«  k** 
for  invcsimenl— especially  one  finding  that  "the  purchases  [of  stock]  therefore  violwM. 
.Section  7."  200  F.2d  at  710. 

Only  one  court  has  ever  actually  a|)plied  the  Hnmilloii  Wiilch  standard.  In  \'aii*i-»« 
Corporation  of  .\meri(a  v.  .Sus(|uehanna  Corp.,  203  F.  .Sujip.  08(i  (D.  Del.  IfHi'.'j,  iSt 
court  noted  the  rule  that  plaintiff  "must  .  .  .  show  a  reasonable  ])robability  o(  lotrv 
upon  final  hearing,"  id.  at  607,  but  then  cited  with  ap|>ro\al  the  Hamillciii  ll*» 
standard,  applied  it  to  the  facts  of  the  instant  case,  and  gianlecl  the  injunction.  ■•;» 

2.      1  he   potential   luiks  where  delendants   may  haix  violated,  or  arc   thicalcnin^H' 

violate,  §  7  of  the  Clayton  Act  .... 
•  •  •  • 

4.     \Vhethcr  or   not   defendants'   acipiisition    of    plaintiff's   stock   was   solely  lor  i* 
vestment  within   the   meaning  of  §   7   of   the   Clayton   Act   .   .    .   presents  a  icrW 
question. 
Id.  (Emphasis  added.) 

156 


1058 

f.-Khniiii.iry  I'lcliniinary"   Relief  Against  Anticompetitive  Mergers 


0:.i  ;>;lr^.iti()ns,  issuing  preliminary  injunctions  only  when  actual  vio- 
.*»h.  r.»  «>(  Scdion  7  existed."  More  recent  cases  no  longer  make  any 
j«v<?iu:  III  lullowing  the  Hamilton  Watch  standard.  They  concede 
4*  j<frw,ii(e  ot  "serious,  substantial,  diiticnlt  and  doubtlul"  questions, 
!♦«;  ilf!i\  j)icliniinary  reliel  because  the  plaintiff  failed  to  prove  that 
fst.  fr.f.'xri  had  a  "reasonable  probability"  of  being  illegal. ^*^  However, 
fis«i,s;»  .•lUNt.ikcuiy  equate  this  standard  of  "reasonable  probability"  of 
«.ut.r-\i  jt  dial  witli  the  question  of  "whether  it  [is]  likely  that  the  ac- 
;wi  i<U'iu%  sDuglu  to  i)e  made  .  .  .  would  substantially  lessen  competi- 

lur  piohlcm  ^vitli  the  prevailing  standard  is  that  it  confuses  pre- 
^t.-Mt)  .uul  linal  injunctive  relief.  It  eqtiates  probability  of  success 
Bi  r.iA  with  probability  of  lessened  competition,  in  effect  requiring 
l^usulis  lo  prove  their  firinl  case  before  preliminary  relief  issues.  By 
ik^  '.rvu\  of  Section  7,  however,  a  demonstration  of  probability  of 
*>irfnril  Kiiiipetition  forms  the  basis  for  final  injunctive  relief,  either 
i^ti.'ut  ionsMinniation  or  for  divestiture.  Thus,  the  current  standard 
ikr  j.t<  iiiuinavy  relief  demands  proof  of  an  actual  violation  of  Section 
4  tAthcr  than  a  reasonable  probability  of  being  able  to  prove  such 
tti  ixsvti  .It  trial. 

Ih"  paradox  stems  from  a  plainly  incorrect  reading  of  the  under- 
"j<'>»^  v'jnite.  The  unusual  nature  of  Section  7  of  the  Clayton  Act 
<ft^r<»  jhc  type  of  preliminary  relief  it  warrants.  An  incipiency  statute, 
S<^:.  -tj  7  tries  to  prevent  evils  before  they  develop.  Thus,  it  makes 
iM'^il  mergers  that  may  have  the  effect  of  lessening  competition  or 


)  5o  ri.nnl  Slates  V.  Brown  Shoe  Co..  1056  Trade  Cas.  %  68,24-1  (ED.  Mo),  the 
irnv  t<-,.!tfl|  ca^c  imikr  §  15,  the  court  vlm bally  accepted  the  "serious  issue"  test  of 
!«,!»>,. •..!  »,i((7i,  and  then  noted  that  the  "complexity"  of  the  case  necessitated  a  full 
it-*.'  i~S  lii  H  71.1  l.'i.  This  conclusion  would  seem  to  mandate  issuing  a  preliminary 
M,ii.-».:..  o  if  the  IliiinillDH  Watch  slandaul  were  applietl,  but  the  court  also  noted  the 
*v«t.k*<n  i>!  phiiniilfs  case"  and  the  fad"  that,  "If  the  case  were  std)mitled  liiially 
•^  .S^  fxrviu  rccoid,  judgment  would  have  to  be  for  the  defendants."  Id.  at  71,117, 
'>)!>,  Ihriidiic,  the  meiger  was  allowed  to  proceed  sidjjcct  only  to  a  hold-separate 
!»•*«  In  <(lal.  the  court  was  requiring  the  government  to  prove  its  final  case  before 
■twis «,. »^ •■»  relief  would  issiLe. 

w  ,^!!ii  Cliahneis  .Manufacturing  Co.  v.  AVhite  Consolidated  Industries,  294  F.  Supp. 
■ifii  ;)  Ivl).  rfvd.  Ill  r.2d  506  (3d  Cir.  l'J6y);  .Vmerican  Smelting  8c  Refining  Co.  v. 
fiwjr^^I.  Inf.,  ■«.)")  I'.  Supp.  149  (D.  Del.  1969);  United  States  v.  .Ahnninum  Company  of 
I,***!-'.**.  I'lT  K.  Snpp.  308  (E.D.  Mo.  19(it);  United  States  v.  Parents  iMaga?ine  Kntei- 
P'^*t  lit  .  l(Hi2  I  lade  Cas.  <j  70,437  (N.D.  111.);  American  Crystal  Sugar  Co.  v.  Cuban- 
Wi»*tv».jn  .Suj^ar  Co.,   H3  I'.  Supp.   100  (S.D.N.V.   195()), 

a  I  mini  Slates  v.  IngersollRand  Co.,  2I«  I.  Supp.  530  (W.D.  I'a.),  affd,  320  F.2d 
Wft  V.'*  (Ill  Cit.  1963).  This  is  the  oidy  case  where  an  appellate  court  ever  reviewed 
'<U  «i'.f i'.muKiiy  Older  of  a  district  coint  under  §  15,  and  will  probably  be  the  last.  See 
i  ttf-iii  Sti\<-i  \.  ^.\1C  Corp.,  81  S.  CH.  4  (1963)  (decision  by  .Mr.  lustice  Coldberg  in 
»4i^M^iyf    Diiltict  courts  have  uniformly  applied   the   lule  ot  Ingti , oil- Hand  since   1963. 
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treating  a  inom  iK)ly.'-   Final  iciitf  mulci    Saiiou   7   thcrdorc  rescm- 
i)lcs  prcliininaiy  relief  under  more  lypital  Maiutes.'-' 

Suppose,  lor  example,  a  statute  prosorihed  nicigers  that  actually 
lessened  etnnpetition  or  created  a  monopoly.  Then,  under  the  usual 
rules  ot  equity,  preliminary  reliel  agaiirst  ( onsuuunation  ol  a  inergir 
would  issue  upon  proot  ol  a  reasonable  proijahility  that  the  result 
Avould  be  lessening  ot  competition  or  monopoly."  The  injunction 
\vould  be  vacated  at  trial  upon  pro(jl  that  the  merger's  actual  ellcct 
would  not  be  in  violation  ol  the  statute. 

Section  7  goes  beyond  this  hypothetical  statute;  it  proscribes  not  only 
mergers  that  actually  lessen  competition  or  c  reate  monopoly,  but  nlw 
mergers  that  may  have  such  a  result.  Thus,  a  plaintift  is  entitled  to 
final  relief  imder  Section  7  in  a  situation  where  not  even  preliminary 
relief  would  be  available  under  the  hypothetical  statute,  just  as  nor- 
mally  the  purpcise  of  preliminary  relief  is  to  ])reveiu  the  existence  (4 
the  recognized  evil,  so  Section  7  is  the  metluxl  chosen  by  Cxjugress  to 
avcMcl  the  evils  of  monopoli/.ation  belore  they  fidly  mature.  Coii»ra\ 
m  effect,  institutionalized  preliminary  relief  as  the  basic  method  loj 
avoiding  lessening  of  competition  through  merger. 

Sections  15  and  IG  of  the  Clayton  Act  enhance  the  incipiency  cli.ii 
acter  of  Section  7.  These  provisions,  neatly  unicjiie  in   type,  proviclr 
for  ])reliminary  relief  in  advance  of  a  final  adjudication   that  is  ilstlt 
really  preliminary  in  nature;  they  provide,  in  el  fee  t,  "preliminary  prr 
liminary"  relief.   If  the  piggyback  preliminary  relief  created  by  Sa 
tions   15  and  IG  is  equated  with  the  essentially  preliminary  effect  ol 
Section  7  itself,  and  the  former  is  issued  cjiily  where  the  right  to  tinaJ. 
relief  under  the  latter  is  firmly  established,  as  has  been  the  practice 
of  most  courts,  the  provisions  of  Sections   15  and   IG  aulhorizino;  pI^ 
liminary    relief   become    meaningless.    In    place    of    their    twofold  in 
cipiency  standard  has  been  substituted  the  usual   test  applied  to  mo 
tions  for  siutimary  judgment. 

In  the  sense  that  preliminary  relief  is  "incipient,"  Sections  15  anJ 


12.  15  U.S.C.  §  18  (1970): 

No  ctjipoiation  .  .  .  shall  ac(|iiiic  \\w  whole  oi  any  |)ait  of  llu-  assits  of  aiiulhn 
corporation  engaged  also  in  toninieuc,  ulicvc  in  any  line  ot  couiineirc  in  any  »«■ 
lion  of  the  coiuiuy,  the  effect  of  such  a(c|nisi(ioi)  may  he  siil)stanliall>  to  Ictscti 
conipelilion.  or  to  tend   to  cieate  a   n\i)nop<>l\. 

13.  As  an  incipiency  statuie,  ij  7  is  not  iini(|ue.  I  he  same  is  line  of  ij  3  of  the  Cli>ial 
Act,  1.5  II.S.C.  J5  14  (I',t70),  and  .!<  f.  ol  the  le.leial  liadc  Commission  y\cl,  l.j  IJ.S.C.  M' 
(l'J70).  Howe\er,  conils  consideiing  )inliininai  y  lelicf  against  violalioiis  of  these  MJIui» 
have  also  failed  to  lecogiii/e  the  peinli.ii  lel.iliniiship  hetween  ihiii  incipient  iijl*^ 
and   the   tvadilional  standards   for   puhminaiy   uluf. 

M.  This  assumes,  of  coiiise,  thai  plainlilf  also  satisln-s  the  iiiepaiablc  damage  tCH 
balancing  of  hardships  tests.  Mote  wdl  be  said  of  these  tiijin. 
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!-  A\  .(  matlcv  ol  simple  statutory  interpretation,  should  properly  be 
«!>:ct|iicte<l  as  providing  a  means  ior  preventing  incipient  monopo- 
i-ii!!i.ti  when  it  is  (irst  proposed,  belore  it  is  consummated.  Applying 
i^v  uMial  rule  ol  equity  to  the  uiuisual  wording  of  Section  7  would 
sfiiiU  in  tiic  grant  of  pieliminary  relief  whenever  the  plaintiff  demon- 
«sjjlc^  a  "'reasonable  probability"  that  the  proposed  merger  "may" 
tr»s.!t  in  tlie  proscrilx'd  evil,  which  is  lessening  of  competition  or  crea- 
;»s;i  i«f  monopoly,  as  defined  by  the  statute  and  the  courts. 

i\i\\  on  the  assumption  that  not  every  merger  actually  violates 
Vn'u.M  7,  e\ery  merger  could  still  present  a  reasonable  probability 
■:ii  iiDl.ition,  as  the  legal  standards  applied  to  mergers  show. 

li'TJ/oiital  mergers,  which  involve  merging  companies  that  produce 
sr«i{»cliiig  goods  and  sell  them  in  the  same  market  area,  are  the  most 
*ak;^'-' I.  Courts  have  held  such  mergers  illegal  even  when  the  market 
i^ftrntages  involved  were  tiny  and  the  industry  unconcentrated.^'' 
I'lulcr  established  legal  doctrine,  every  horizontal  merger  clearly  has 
it  ««^^t  a  reasonable  probability  of  violating  Section  7. 

Vritical  mergers,  in  which  the  merging  companies  have  a  pur- 
.iu>cr>iipplier  relationship,  face  a  similar  peril.  The  Supreme  Court 
fc^-t  tliMinguishcd  two  economic  contexts  for  vertical  mergers:  (1) 
».J)cTC  a  non-integrated  company  is  seeking  to  match  its  integrated 
»!iiaij»<,tiiors,  and  (2)  where  a  non-integrated  company  seeks  to  intro- 
imc  integration  to  the  industry,  or  to  extend  the  existing  degree  of 
^wr^ialion.  In  both  cases,  the  residt  has  been  the  same.  The  Court 
Ij>\  icjctted  as  a  defense  for  a  proposed  vertical  merger^"  the  fact  that 
j:U  industry  is  generally  integrated,  and  has  held  illegal  vertical  inte- 
yrjicjtin  througii  merger,  whether  involving  small  or  large  companies 
»;j  «  v^cnerally  non-integrated  industry.'^  Thus,  all  vertical  mergers 
nn'it.uc  a' reasonable  probability  of  illegality. 

{  oiiglonierate  mergers,  Avhich  include  any  merger  which  is  neither 


J'.  Ill  Unmn  Shoe  Co.  v.  United  Stiiles.  370  U.S.  201  (196U),  the  Supreme  Court  held  a 
iwijCr'  adiiixing  live  per  cent  conirol  to  lie  illegal  where  the  lesi  <)f  the  iiukisiry  was 
*»mj««ril  (i(  siiiallcr  companies.  In  United  States  v.  Von's  (.roceiy,  .'<84  U.S.  270  (l'.ir><)) 
tiui  t'nilul  States  v.  I'abst  Rrewing  Co.,  381  VS.  5-11)  (I'Jtiti),  the  tliallenged  mergers 
»  M^-!  tiiull  lompanies  in  industries  with  moderate  tonfeiitiatioii.  In  both  cases,  the 
W-^-iT«ut  Court  belli  the  iiieiger  to  be  illegal.  In  United  States  v.  Aluminum  Company 
tt  Knteuijt.  377  U.S.  271  (l'.)()4),  the  Court  upheld  the  governinenl's  challenge  to  a 
HHiisn  Im  tueeii  a  laige  Company  anil  one  ol  its  small  competitors  in  a  iiuHlerately 
4i>,*Tr<>li.ili  d  iiuhislry,  although  llie  merger  added  only  \.'i%  to  .Mcoa's  relevant  market 
%Sii<<  Mrigiis  between  large  coinpanies  in  (oiueiuiated  iiuhisliies  are  piesum|)li\'ely 
<*.««•'.  ""'  <"'lv  iiniler  ij  7  of  the  Cjlavlon  Act,  but  aKo  under  S  2  of  the  Sheiman   .Act. 

I«  fiiited  States  v.' I'ord  .Motor  C;o.,  280  V.  Siipp.  '107  (li.l).  Mich.  19G8),  uffd.  405 
i.\  V^  (1'I72). 

!•  lli..v,n  Shoe  Co.  v.  United  Slates,  370  U.S.  294  (1962);  Reynolds  Metals  Co.  v. 
I  ft,  >''.'  K.2d  223  (I).C.  Cir.  1962). 
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horizontal  nor  vciiical  and  assume  a  large  variety  of  forms,  have  been 
the  subject  of  relittively  little  litij^ation.  (I)  Those  predominantly 
conglomerate  mergers  \\itii  some  direct  horizontal  or  vertical  effects 
are  evaluated  by  the  same  standards  as  fully  horizontal  or  vertical 
mergers  inilcss  the  merging  companies  present  the  courts  witii  some 
plan  for  avoiding  these  effects.'**  (2)  Wiiere  the  merging  companies 
produce  similar  or  complementary  itenrs  and  might  otherwise  some 
day  have  decided  to  compete  (product-extension  mergers);  or  sell  the 
same  item  in  different  markets  and,  but  U)r  the  merger,  might  in  the 
future  have  decided  to  compete  (market-extension  mergers);  the  .Su- 
preme Court  has  indicated  that  it  is  unnecessary  to  prove  actual  present 
intent  to  extend,  but  rather  just  a  reasonable  probability  of  entrance 
into  the  new  product  line  or  market  area.'"  (;?)  F(jr  a  merger  that  cre- 
ates the  probability  of  reciprocal  dealing,-"  de  minimus  market  fore- 
closure, a  standard  antitrust  threshold,  is  the  only  defense  available."' 
(4)  Finally,  a  conglomerate  merger  in  which  none  of  these  effects  arc 
present  to  significant  degree,  but  in  which  a  larger  entity  is  subsii- 
tuted  for  the  previously  existing  one,  faces  federal  opposition  merclj 
because  of  the  size  of  the  merging  companies.  Although  no  per  sc 
"deep  pocket"  prohibition  exists,  the  government's  successful  judicial 
challenge  to  this  type  of  merger  certainly  justifies  the  conclusion  that 
it  has  a  reasonable  probability  of  violating  .Section  7.-'- 

This  case  law  interpretation  of  .Section  7  of  the  Clayton  Act  oflen 
no  basis  for  devising  a  threshold  of  illegality  for  any  of  these  types  oi 
mergers.  No  court  has  suggested  any  minimum  market  shares,  market 
concentrations,  or  other  factors  that  would  act  to  create  a  dividiii; 
line  between  legal  and  illegal  mergers.  Rather,  the  courts  have  loU' 
ered  the  threshold  of  illegality,  case  by  case,  without  ever  suggestimi 
that  it  could  not  be  lowered  further.  Indeed,  the  Supreme  Court  hi» 
never  upheld  the  legality  of  a  merger  since  the  19,^>0  amendment  d 
Section  7.  Based  upon  the  absence  of  any  mininuim  standards,  and  iIk 
willingness  of  the  courts,  especially  the  Supreme  Coint,  to  dcclirf 
mergers  illegal  in  the  context  of  ever-reduced  market  shares  and  cos 


18.  United  Stales  v.  Atlantic  Richfield  Co..  207  !•.  .Sup]).  IOC)!  (S.D.N.V.  19(i'J)  (pit 
liiiiinarv   injiinclioii   issued);   472   BN.A   .ATRR    A-1    (|uly    28.    I'.l/D)    (iiijunrlion   vacal<rf^ 

10.  i-TC  V.  I'roctcr  &  tJamble  Co..  38G  U.,S.  r)f)H'  (I9r)7)  (pioduclcxten.sion);  Imwt 
States  V.  El  Paso  Natural  (ias  Co.,  37G  U.S.  6.')l  (1004)  (niaikct  extension);  Unitcil  Sum 
V.  Continental  C;an  Co..  378  U.S.  441  (lOf.4). 

20.  "Reciprocal  dealing"  or  "reciprocity"  refers  to  the  use  of  buying  power  to  sccu* 
an  advantage  in  the  sale  of  one's  products. 

21.  See  FTC  v.  Consolidated  Foods  Corp..  380  U.S.  .''.02  (1905). 

22.  Sec.  e.g.,  FTC  v.  I'locter  &  Cambic  Co.,  38C  U.S.  5(i8  (1007);  Reynolds  Mculi  Cjs 
V.  FTC,  309  F.2d  223  (D.C.  Cir.  1962). 
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)»??!.;: r»!;> .lis,  it  is  appropriate  to  conclude  that  every  merger  presents 
w  -(iH  ,1  if.tsoiiahle  probability  of  being  in  violation  of  Section  7  of 
ti<t  i  !iM(iii  A(  t  as  interpreted  by  the  courts.-' 


?*      Jnr[).iial)le  Harm 

fij-. i:-.^  shown  a  leasonable  probaijility  of  success  at  trial,  a  plaintiff 
vsti;;.'  picliiiiinary  relief  inider  Section  15  or  16  must  also  show 
.■  '•;.»:,«l.'lc  liarni.-'  Damage  is  not  irreparable  if  it  "can  be  adequately 


:>  j, A  ivi. lilies,  whicli  couils  llicmselvcs  lo  some  exlciil  have  relied  upfiii  in  incigcr 
-«..  VI,  t^.  I  (Mil  Motor  Co.  V.  IJiiilcd  Stales.  ■11)5  U.S.  rili'J,  .')lj8-71  (H>72),  supplies  an 
-((■•««•»•  •'  •'<  nip|ileiiieiiial  appioatli  lo  analv/ii>f;  prohaliiliiy  ot  success  at  trial.  Kveiy 
«..  j-r  'J  (•iinui  C'lnipi'lilois,  if.,  lioii/oiilal  iiieineis,  necessarily  lessens  competition 
!»>  »'i.-»i  !i  n-ilmis  llie  ile(;ree  ol  sulistitiilaliililv  within  the  iiuliisliy  hy  elimiiiatini; 
.'m  ;,  1-,  I  iiiilt  iKMiliiit  production.  .As  the  degiee  ol  nonavailability  of  siibstnutes  in- 
■'.«.»^t  il  r  |ii.»lu(iiin  films'  pi  ice  |)atlerns  more  dosely  approach  the  optimum  nionoj)oly 
*,..»•;  Vrfii  J  dicicase  ol  substitutaljilily  of  pioductioii  with  its  uccoiiipanyiiij^  increase 
it  »,»«!<'.  |.».»ci  ,iiid  ri^e  ill  the  priie  le\el  tow.ud  the  mimopoly  stiiKtiire  is  "lesseninj» 
.«■  .v..»'»;.-niinii  "  roienli.il  benefits  fiom  a  nieigei,  especially  ])()tentiallv  available  cost 
..sf'i.  *  ..«  .!u(  in  eidiiomies  of  scale,  are  inelevaiit  to  consideration  ol  preliminary  relief 
<n.<i'»  t)  r>  Jiid  It).  ".V  merger  is  nol  saved  liom  illegality  under  §  7  .  .  .  'because,  on 
rt-mj!  u^umjtr  leckoning  of  social  or  economic  debits  and  ciedits,  it  may  be  deemctl 
«..,.'....;•  I  lined  .States  v.  I'hiladelphia  Natl  liauk,  37t  U.S.  3UI,  371  (l'.)(i3)."  lord 
!i».«.  y  «rt  \.  I'liiied  States,  siil»a  at  .'>70.  Moreover,  economists  offer  no  trustworthy 
t**.-!*  fc.f  <!i  triiiiiniiig  in  advance  of  a  merger  what  the  ultimate  reckoning  will  be.  Since 
;to  Vi.dUii  ol  pioof  is  upon  the  plaintiff  to  demonstrate  the  [)robabiliiy  of  a  lessening 
■:f  *"r.  ^tiiKiii,  it  might  be  argued  that  where  no  coiKliision  can  be  leached  this 
tt.u'aw  «»  iii>l  salislied.  lUit,  by  expanding  through  merger  a  lirm  has  chosen,  at  least 
,».y*.4.i'}«.  iml  to  expand  through  iiiteinal  growth.  The  basic  difference  fjelween  these 
.(**».  5  utni  iif  growth  is  that  in  the  latter  no  increase  in  market  power  is  giiaiaiiteed 
V' »a>«rf  t|\f  ai.iilability  of  substitute  products  is  not  necessarily  diminished,  while  in 
•«»!  -,!,•<•  if  iiKigcr  some  increment   in   market   power   is    inherently   connected    with    the 

W?j,tn  iKiwieii  companies  not  previously  competing,  i.e.,  vertical  and  conglomerate 
4'r'f-ii.  Ji(r  «jid  to  he  aiilicompetilive  in  that  they  foreclose  inaikets  or  create  greater 
«.,v '.  ti»  »i/c,  which  by  itself  supposedly  confers  some  amount  of  inaiket  power 
I- • !»  t  Sum.  Maikrt  foieclosnie  leleis  to  the  ability  of  a  firm  operating  in  two 
4,'«i  '4  (i.niiMiHc  to  guarantee  to  itself  some  shaie  of  one  of  those  lines  because  it 
i.M  ►r-ir  ihjie  of  and  market  power  in  the  second  line,  'this  foreclosure  reduces  the 
ivlj—.T  f4  »titniiiiual)ility  within  the  jjarticular  industry.  '1  bus,  every  consolidation  of 
!•  o  1  5"»'.  ioiills  in  a  multi  level  firm  jjie^eiils  a  probability  of  lessening  competition. 
■<!.*!  «r.»nri(r\  iiiaiket  power  becausi'  of  ineflicieiicies  in  the  capital  maikels  that  inure 
,^  }.V  ti<i(r!ii  of  luiger  enterprises,  giving  them  an  absolute  cost  advantage  over  their 
»»u«-*r.'  «irfH|«-iitors  that  is  iiiiielated  to  relative  elficiencies  or  risks.  Of  course,  the 
M-Aa  ii'jiiijifr.ngimieiits  can  be  made  lo  the  asserted  anticompclili\e  effects  of  mergers 
»/  ,».  *nwm[«  ling  linns.  .And  they  can  be  answeied  the  same  way.  therefore,  every 
*«i)ff*  Uixccn  lion  competitors  also  presents  a  reasonable  probability  that  it  may 
fciiWiK  <«MnjM  litioii. 


., — ,  ..  ,    ..., 

4«  |'fi»i(  ol  the  iiiimediacy  of  the  danger  of  irreparable  harm— explicitly  ie(|uire<I 
■i*  y.  'He  »iiils-is  ordinaiily  a  relatively  simple  matter.  'I  he  critical  point  in  lime  is 
«•%.»{  wfnii  the  actiuiring  company  is  about  lo  secure  the  election  ol  one  or  more 
iO  .i;t  ;!i')ic«»  for  the  board  of  diiecUns  of  the  target  coin|)aiiy.  In  Haiuillun  Watch, 
'1'  .  \AijKt,  the  iiiiirl  enjoined  Uenrus  fioni  voting  its  twenty-four  per  cent  interesi 
i»  MuTj'lioii  althoiigli  in  .Vmeiiiaii  (iiystal  Sugar  (lo.  v.  ( ,iiban-.\nieiican  Sugar  Co., 
fX.S  »  Vij'p.  KK)  (S.n.N'.V.  I'.)5(i),  deteiidaiu  was  allowed  I  j  vole  its  twenty-one  per 
<H»  iivurttl  in   the  plaintiff   because   the  court    lound   no    nmiieJiate   danger.   The   dif- 
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cuinpcnsaic'd  loi  by  Mioiiciaiy  (l.iiuaj;os.'"-''  This  vulc  necessarily  rcle- 
i;ates  ( oiisicleration  I'l  iirejjarable  claiua,i;e  lo  discussion  ol  vaj^iic,  in- 
lan^ible  items,  not  susceptible  to  ]jieiise  nieasiirenienl  because  tan- 
gible, ineasuial)le  lactors  (oukl  be  (ouipeiisated  lor  by  monetary 
damages.  Amou!:;  the  factors  considered  i)y  trial  courts  have  been 
disruption  of  m.inagement;'-"  unsettling  of  relations  wiih  employees 
and  others;-^  fear  of  loss  of  comjietitive  informatic^n  to  ilic  accjuiriii^ 
company;-'*  iiinest  and  uncertainty  aniong  customers,  distributors  and 
suppliers  of  tiic  target  company;-''  loss  oi  morale  among  employees;" 
damage  to  the  target  company's  goociwill;'"  and  access  t<j  the  t.irgct 
company's  plans,  [programs  and  ccjnlidential  information.''-  In  all  merg- 
ers, a  priv.ue  jxirty  ])laintiff  can  demonstrate  irrepar.djle  harm  uf  at 
least  one  of  such  types.''-' 

The  Supreme  Court  has  indicated  that  irrepanible  injury  to  the  pub- 
lic also  is  relevant  in  private  suits: 

[T]he  i)urposc  of  giving  i)ri\ate  parties  .  .  .  injunctive  remedies 
Avas  not  merely  to  provide  private  relief,  but  \\';\s  to  serve  as  well 
tiic  high  purpose  of  enforcing  the  antitrust  laws.  Section  IG 
shoidd  be  constriu'd  and  api)lied  with  this  purpose  in  mind.  .  .  . 
Its  availability  should  be  "conditionc-d  by  the  necessities  of  tlic 
public  interest  which  Congress  has  sought  to  protect."^'' 


fcTincc   w;is    that    Hamilton    used   cuiiiuhiliw   \otin)j;    for   ilc(  lions   of    its    dircciois.   which  H 

Hiiaiantcfd    llciiins    participalioii    on    llic    llainilion     lio.inl.    wIkilms     \nicricati    CnUii  -^ 

Sugar   C'.onipany  did    not    ha\c   siitli   voting,    ilins   assuring    thai    nianagiincnl    could  clix!  .^ 

its   full    slate   of    nominees    for    the    hoaul    of    diiedois    ihroiigh    its    lonlml    of   si\t\I»r  '; 

|K'r  cent  of   the  outstanding  stock.   ,\   plaiiililt  cainiot    alfoid    to   wait    loo    long.   Iiducxt  C 

ivithout    inviting    chastisement    foi    coming    to    conit    at     the    last    possible    moniciit   inl  t 

ihcieliy   foicnig  a   "fi  iistialingly   shot  t    pioceediiig."    I-niikenheimei    Cn.    v.    ('ondcc  (.otp.  ^ 

'2M  I.  Siipp.  (>(i7,  (172  (.S.D.N'.V.   I'.KiT).  (I'laiiititf   had   three   monllis'   noiiie  of  dcfcniljiu'i  ■i' 

lender  oflcr.  hut  wailed  uiilil  eight   <la\s   Inlore   ils  espiialion   to  siek   preliiiiiiiaiy  icM  * 

so    that    it    might    meige    with    a    third    pailv    instead,     the    injunction    was   dciiicil.)  V«  J 

alw  Kolni  V.  .Xmeiican  Metal  Climax.  Inc..  .'ilS  V.  .Supp.   I'J.'d   (K.l).  I'a.   1970).  | 

.Section   15  does  not  exjjlicillv  mandate  an\   simil.ir  finding  of  inniiidiafy  in  go\cnini(o!  ? 

suits,  hut  in  practice  the  Depaitment  ol  Justice  oidv   hangs  these  adions  ivhcn  the  larRii  1 

companies    aie    on    the    vcigc    of    consmnmating    iheir    plans.    .Viitic  ipatorv    suits   woiiK  ;^ 

proUahly  he  dismissed   for  want  of   juiisdittion    under   the  "cases  and   luntrovcisics"  ^nr  3 

visic)ri  of  .\rliclc  III  of  tlie  Constitution.  || 

2.'>.     leiii  v.  .Secniity  lianknoie  C:o.,  I")7  1-.  .Sujjp.  110,  I  IK  (S.D.N.Y.   ia"')7).  ¥ 

2Ct.     Metro  (.oldwyn-Maycr     Inc.     v.     I  lansanieiica     Coip.,    3U3     1-.     Supp.     1341,    l.li.*  .*• 

(S.D.N.Y.  1969).  I 

27.  ni.  I 

28.  J(l.  I 

29.  Vanadium  Coin,  of  .America  v.  Susquehanna  Corp.,  203  F.  Supp.  I38(i,  094  (D.  !>•  i 
1902).  i 

30.  Id.  4 

31.  Id.  i 
:!2.  Id.  : 
33.     I'.lection    of    meiid)eis    of    |)laintiirs    boaid    of    diieclois    is    gi-neially    acccplitl  «  J 

c.iusiug  irrcpaiahlc  injuiy.   Hamilton  Watch   Co.  v.   Ikiirtis  Watch  Co..   114   !■.  Supi).  S': 

(I).   Coiui'.    19.-i3).   alfd.   200    1- .2d    7:;s    (2<l    Cir.    19.5:l).    1  illiol    Coip.    v.    Slick    Coip.,  I'.'lf  ' 
Trade  C;as.  •;   73,03".  (C.I).  Cal.).  iiffd.  42K   |-.2d   «2(»  (9ih    Cir.    1970). 

31.     /ciiith   Radio  C;orp.  \.  Ma/ellipc   Reseaixh,  Inc.,  395   U.S.   l(K).   1.30-31   (190'J). 
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■  ;lh<f  iull  oi  [);nti.il  consummation  of  a  merger,  the  necessarily  con- 
:;«^^-^: ki-.i  <l.im.ij;c  lo  the  competitive  situation  can  never  be  reversed. 
1i^  iiwr  |tM\.i(c  plaintilf  is  the  target  of  the  acquisition,  as  it  usually  is, 
*f  i  w'c»»  jitcp.uablc  loss  of  its  identity,  and  if  the  plaintiff  is  a  com- 
|«>^if  i.  wjpj)lioi,  or  customer  of  the  merging  companies,  it  suffers  the 
's#^»;%»r^l'l»'  aiui(oinpctitive  effect  of  the  merger. 

C*^*!!^  Ii.uc  ',liar[)ly  disagreed  about  whether  the  government  must 
^iivjt.i  juil  piovc  irreparable  damage  to  the  public.  In  one  case,  for 
■^».T.-jj:f. .« ((unt  reasoned  that  the  incipiency  nature  of  Section  7  made 
j>  %i-nno.viry  [or  the  government  to  prove  hardship  or  injury  to  the 
|t^l!.V  ''  Another  court,  ho\vever,  denied  preliminary  relief  partly  be- 
-ii^rnc  «i«c  inmplaint  did  not 

Klfeoilv  sliow  by  sjiecific  facts  that  the  plaintiff  United  States  will 
HiSJft  iiimiediate,  and  irreparable  injury,  loss,  or  damage  if  the 
^{..i'.u  u-inedy  of  temporary  restraint  of  the  proposed  acquisition 
.  .    i»  imt  invoked. ■■'" 

Jh.^)  tJi».i;;icoinent  lias  never  been  resolved  and,  in  view  of  the  absence 
:;t  .fjrjxll.iic  ii\  icw  in  this  field, -'^  it  is  unlikely  that  one  position  will 
*».!!)  i.'i-  tiiii\er>ally  accepted. 

ViJli'iii^h  courts  often  have  denied  preliminary  injunctions  on  the 
p^^\,:i>\  ili.it  divestiture  upon  final  adjudication  sufficiently  protects  the 
^«i.?.4i!  uucu'Ni,  typically  they  have  done  so  by  simply  asserting  their  be- 
bfi  *rn\  l^uh()ut  bothering  to  make  any  effort  to  substantiate  it.-"*  On 

b*     liuu.l    Stales    V.    15ro\vn    Slioc    Co.,    Inc.,    1956    Tnulc    Cas.    «|    68,214    ai    71,111 

•I  if    \toi. 

■pi      I  (i:i.il  S(.il.'.s  V.  Coiuineiilal  C;an  Co.,  l'.l,')6  Trade  Cas.  «i  68,179  at  72,00!  (S.D.N.Y.). 

; A,t  irtii  oiiiil  of  aiJjHals  lo  consider  tlic  issue  a^iccil  with  llroivn  Slwe. 
.      y^  j.>:i»iic  ]i|jinlill  iinist  show  that  liaiclship  will  result   to  it,  hut  where   the   United 

U/v^  It  ilic   [)lainlitl,  as   here,   the    United    States    is    not    rec)iiired    to    ])rovc    public 

.ri;«r',cr,.fiil   lidiii   a   merger   which    would   violate   the    provisions   ol    Section    7    .    .    .    . 

l\f  <!^.in   IkIow  was  not   re(|iiired   lo  demonstrate   ihe   piecise   way    in   which    viola- 

.^.lat  <J  the  law   might   result   in    injury    lo    the    public    inteiesl. 
iotifO  Vales  V.   iMgersolI-Rand   Co.,   320    r.2d    .W),   ,'>2 1    (3d    Cir.    1903).    However,    some 
,.j(i«jt   ,11   niher   circuits    lia\e    refused    to    follow    ihe     Third    Circuiis    rule.    In     United 
a,^.v.     l.'uid  National   liaiik  in  Nasliville,  1901  Tiade  Cas.  ^  71,200  (M.D.  Tenii.   196-!), 
iAti  ,v.<i!  pljied  a  buidcn  on  ihe  government 

«i  fUj'ilnh  .  .  .  that  a  denial  of   the   iiijunclion   will   result   in   a   substantial    injury 

<»  i!Sf  |;tneial  [)ublic  for  which  llieie  is  no  adecpiate  means  of  redress. 


.'if  H  V.'^.'ti.  .\  majoiily  ol  the  cases  follow  limwit  Shot;  and  Iiitj^i'twiillHaiiiL  See,  e.i^., 
s.»..<.J  S-jio  V.  Wilson  Sporting  (ioods,  288  I'.  Supp.  "iia  (N'.l).  III.  1908);  United  Stales 
f    V^^miiimin  Ltd.,  1905    I'lade  Cas.  •    71,360  (D.N.I);   United  Stales  v.   I'einwoil  Co.,  2.52 

a     »    -    .     .M.'l    /H'  l\      U-,      l(wl-.\.     1. 1. .:.... I     V......     ,.      r-l.;..l....    f- O'Ht     I.      v ,      .-.-i     /  I  \  K'    I 


..jy    '.»>•:  (U'.n.   I'a.   1905);    Uuiled   Slates  v.   CMiiysler  C;orp.,  232   l.  Supp.  051    (D.N.J. 
.   Il.n.cwi,  the  minority  view  suiters  no  shoi  lage  of  support.  See,  e.g..  United   Stales 


I     V. 

'^' -  /      - f,-    ■•■      -•ri- >•(,••    - -    ■ 

«    V.*,!-.,.»u   Coip.,   313   1-.   Supp.   032    (W.D.N.C.    1970);    United    Stales    v.    Ciuibcl    IJros., 
iM.    ;vi  t.  Supp.  779  (E.D.  Wis.  19152);   United  Stales  v.  Von's  Grocery   Co.,    19t)0    Trade 
t,4«.  *  {/.'.'.W  (S.I).  Cal.). 
?!      Srr  note  1 1  siijira. 

H     .Vr,  »•;;.,  United  Stales  v.  .Muminium  Ltd.,   1005  Trade  Cas.  ^|  71,306  (U.N.I).   Hut 
,*j  f  !(.  V.  Dean  loods  Co.,  381  U.S.  597,  021  (1906)  (T.utas,  J.,  <lissenting). 
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the  other  hand,  whenever  a  court  has  atieinptccl  to  analyze  the  dynamics 
ol  inergcr  and  dhcstiturc  it  has  invariably  (oiuludcd  that  divestiture 
is  an  insufticient  icniedy  to  restore  the  pre-merger  market  conditions." 
In  the  context  of  bank  mergers,  Clongress  too  has  recently  rejected  the 
adequacy  ot  divestitvirc  to  protect  the  public  interest.  The  Bank 
Merger  Act  of  196G  mandates  the  enjoining  of  a  proposed  bank 
merger  as  soon  as  the  government  sues  to  challenge  it  under  the 
.Sherman  or  Clayton  Acts.'*"  As  both  the  courts  and  Congress  thus 
realize,  permitting  acquisitions,  even  temporarily,  would  undoubtedly 
result  in  passing  records,  trade  secrets  and  other  confidential  niatters. 
"Displacement  and  dislocation  of  manageinent  personnel,  assets  and 
records  of  the  acciuired  companies,  together  with  all  other  matters 
concerning  the  preservation  of  competitive  vigor,  should  be  delayed 
until  a  decision  is  rendered  at  a  final  hearing."^' 

A  compromise  conunonly  accepted  by  the  coints  allows 'consum- 
mation of  the  merger  subject  to  a  "hold-separate  order."  These  orders 
generally  require  the  parent  ,to  operate  the  newly  acquired  company 
as  an  independent  subsidiary.^-  Although  courts  issuing  full  preiimi- 


.•^9.  F.p,.,  Crane  Co.  v.  Biiggs  Maimfactiiriii|,'  Co.,  280  F.2d  747  (2d  Cli.  I9C0) ;  UiiitrJ 
States  V.  liigeisollRand  Co..  21S  I-".  .Siipp.  .'i.'iO  (W.U.  I'a.),  affd.  ;t2()  K.2d  .'■)09  (M  Cii. 
l'J(i;i);  ser  hlC  v.  Oean  Foods  (^o.,  384  LI.,S.  597,  ()0(i  ii.,''>  (19r>());  United  States  v.  Crtwm 
.\miiscment  Clo..  .'52.'!  U.S.   173,  180  (1944). 

40.  IM..  m-'ir>6.  80  Slat.  7,  89th  Cong.,  ■2d  Sess.  (19G0);    10  U.,S.C.  S   1828(c)(7)(.\)  (I'JJO,^ 
Non-judicial   coninientatois    have    iiniveisally    agreed    that    divestiture,    no    matter   h(i« 

carefully  planned,  is  incapable  of  restoiing  the  premerger  economic  situation  in  ihr 
relevant  niaikels.  Src  Note,  Preliiiiiriaiy  Injunctions  for  the  FTC  in  Merger  Cases.  K 
CoKNELl.  1,.0.  4G1  (19G7):  Note,  Preliniinaiy  lictiej  jiir  the  C.oj/ennnent  Under  Section  1 
nj  the  r.liiylun  Act,  79  Harv.  L.  Rkv.  391,  392  (19().'i);  Coninient,  The  tTC's  Power  to  if<\ 
Preliniinaty  tn  junctions  in  Antii^feri^er  Cases,  (it)  Micit.  1,.  Rrv.  142.  143;  Comment,  M 
vestiture  in  I.iglit  of  the  Kl  I'aso  F.xfierience,  48  Tnx.  L.  Rrv.  792  (1970);  Conimciit,  T^* 
Power  of  the  FTC  to  Ohtain  Preliniinnr\  Injunctions  from  Circuit  Courts  to  liar  hi 
jiosed  Menders  Ihider  Section  7  of  the  Clayton  Act.  19()0  U.  lit..  L.F.   110,'),   1111-13. 

41.  United  .States  v.  Ingcrsoll-Rand  Co.'.  218  V.  Siii)p.  ,''..30.  .''.42-43  (W.O.  I'a.   1903). 

42.  For  example,  in  United  States  v.  Noitluvesi  Industries,  301  F.  Siipp.  1U06  (ND 
111.  I9()8),  the  government  sought  to  enjoin  defendant's  acciuisition  of  the  B.F.  Goodiiti 
Ciompany.  Judge  Will  denied   the  motion   for   a   preliminaiy   injunction,   but  held  tint 

[S]incc  it  is  our  idtimatc  obligation  to  preserve  the  status  tjuo  to  the  maximum 
extent  possible  pending  a  full  hearing,  a  comprehensive  hold  separate  and  stalm 
fpio  order  will  Ije  entered  rc(|uiring  Northwest  (1)  to  lake  all  steps  necess.iiv  lo 
maintain  C;oo<lrich  as  a  separate.  \ial)le,  going  concern;  (2)  take  no  action  wliid; 
might  impair  its  ability  lo  comply  with  any  future  order  of  divcstiiure;  (3)  prcscnr 
and  protect  all  assets  of  (ic.odiich;  (4)  lake  no  action  which  will  subslantiaily  diininu)) 
the  operations  of  (loodrich  or  dis]jose  of  any  assets  of  C.oodiich,  cxce|)t  in  the  ordinaii 
conise  of  business,  without  further  order  of  this  tlouri;  (.'))  refrain  fiom  using  llvf 
name  Goodrich  or  identifying  the  rel.itionshij)  between  (ioodiidi  and  Noithwci*  ' 
in  any  advertising,  sales  or  promotional  activities  pertaining  to  the  business  d 
eillier  coiporation;  (G)  refrain  from  engaging  in  any  reciprocity  jiractices  in  citlitr 
Goodrich  or  Northwest  and  take  a|)])i()pi  iate  steps  to  insure  compliance  with  thu 
prohibition;  (7)  refrain  from  issuing  any  additional  securities  of  Goi)dricli  or  intui 
ring  any  additional  indebtetlness  ot  Goodrich  other  than  in  the  ordinary  course  U 
business  without  further  order  of  lhi.s  Court;  (8)  retain  unencumbered  all  share*  U 
Goodrich   which   it   may   own   subject    to   further  order   of    this    Court,   and   (9)  uU 
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^aty  iiijiuKtions  first  must  liavc  rejected  at  least  implicitly  the  possi- 
hihi)  ol  merely  issuing  a  hold-separate  order,  no  court  has  ever  thor- 
««^lily  analyzed  this  type  of  relief.  Unfortunately,  the  supposed  ad- 
•  JtjUgcs  of  hold-separate  orders  are  largely  ephemeral.  I^ivestiture  of 
*r^lrjx-n<lent  subsidiaries  has  proven  to  be  as  difficult  and  unsuccessful 
*«  «h\c^titure  of  fully  integrated  operations.  For  example,  in  Uniled 
\'Mf\  V.  Ihou'H  Shoe  Co.,  Inc.,  a  district  court  denied  a  preliminary 
injtitKtioii  but  issued  a  hold-separate  order. ^^  When  divestiture  was 
f;n-tlly  ordered, ^^  the  former  assets  were  sold  to  another  large  corpo- 
jjiioM.  This  was  the  closest  the  court  could  come  to  restoring  the  pre- 
Hici^cr  market  situation,  but  it  was  very  far  from  a  full  restoration. 

I'.uallil  situations  have  produced  similar  results,  showing  that  hold- 
vcjuiatc  orders  cannot  restore  the  pre-merger  market  situation. •*•* 

til.     Ualance  of  Hardships 

Finally,  a  trial  court  considering  a  motion  for  a  preliminary  injunc- 
r.uii  .igainst  a  merger  must  "balance  [against  the  damage  to  plaintiff 
cr  ilic  public]  the  harm  to  defendant  likely  to  result  if  the  relief  is 
i;r.iincd."^"  Thus,  a  court  must  \s'cigh  the  irreparable  harm  caused  by 
ihc  merger  against  the  injury  sidfered  by  the  acquiring  company.  The 
(uinpany  that  seeks  the  merger  will  always  suffer  some  losses  if  con- 
Mimination  is  enjoined.  The  value  of  its  stock  will  decline;  it  will  lose 
x\\c  anticipated  benefit  of  the  acquisition;  and  it  will  lose  the  value 
of  the  resources  (time  and  money)  invested  in  the  effort  to  arrange 
the  merger. ^'  In  addition,  defendants  often  assert  that  a  preliminary 
injunction  will  permanently  preclude  consunnnation  because  of  the 
v.i;,Mries  of  the  economy.  No  established  standards  exist  for  measuring 
iliese  types  of  injuries,  just  as  no  method  exists  for  quantifying  in- 
juries to  plaintifls.  luich  court  exercises  its  equital)le  discretion  in 
deciding  the  weights  to  be  applied  to  the  parties'  damages,  and  "the 
weight  must  prevail  in  fa\or  of  the  moving  party  belore  the  injunc- 
tion is  granted."'** 

Mich  other   action    or   refrain    from    such    other   action    as    the   Court,   after    hearing, 

may  deem  necessary   to  achieve  iiiaxinuini    preservation   of   the   status   i(uo   consistent 

witli  ihc  efftclive  tiay-lo  ilav  operalioii  o(  C;oo<hich.  Id.  at   lO'.l?. 

•13.     I!)j6   J  rade  C:as.  *\  f)8,'il4  (E.D.  .\Io.). 

•n.     370  U.S.  2'Jl  (MKiL'j. 

■1.").  Sue  Note,  I'reliiiuiiniy  RtUtj  for  tlie  i'.oveniint'iU  Under  Section  7  of  lite  Clayton 
Ad,  79  Harv.  L.  Rtv.  3'>1  (19(i.")).  Contxt.  Ix'wis,  Pitliiniuavy  Injiuicliotis  in  Cuvernnteiit 
Section  7  I.ilii^atiou,  17  .ANiriKUsr  llm  .   1    (1972). 

■If).    Hamilton  Watch  Clo.  v.  Uenrus  Waich  Co.,  200  K.2il  7.38,  713  (2(!  Cir.  1953). 

47.  See  United  .Stales  v.  IMCl  Corp.,  21K  l'.  Supp.  H17  (N  1).  C:al.   l')()3). 

48.  Fein  v.  Secuiity  Uanknote  Co.,  157  !•.  Swpp.  14(3,  149  (S.D.N.V.  )957). 
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In  government  suits,  xarying  approaches  have  been  taken  to  the 
peculiar  nature  ol  tlie  public  interest.  Some  courts  iiave  held  that  the 
public  interest  is  always  paramoiuit,  making  weighting  of  relative 
hardships  unnecessary.'"'  lUit  most  coinis  insist  upon  balancing  thf 
equities  by  canvassing  the  relative  adequacy  of  the  varicnis  availablf 
lornis  of  relief.  Thus,  the  connnon  ([uestion  f)osed  by  courts  in  tlici? 
concern  over  the  relative  hardships  to  the  public  as  against  the  private 
defendant  is  e.ssentially  the  same  cpiestion  posed  by  consideration  d 
irreparable  harm,  that  is,  "whether  a  subsequent  divestiture  would  or 
would  not  adequately  protect  the  public  interest."-''" 

The  only  new  factor  is  the  el  feet  of  preliminary  relief  upon  toi)- 
siunmation  of  the  merger  it  the  trial  court  finds  no  violation  of  Section 
7.  Many  courts  seem  to  accejjt  defendants'  claims  that  a  prelimiiiai) 
injunction  will  permanently  eliminate  the  possibility  of  merger  be 
cause  of  the  uncertainties  of  the  financ  ial  markets."''  According  to  ilif 
usual  argument,  a  merger  agreement  depends  upon  the  status  of  th« 
financial  markets  as  of  the  time  of  the  agreement,  and  delay  will  be 
accompanied  by  changes  in  those  markets,  thereby  destroying  llie 
agreement.  'Jlris  argument  implies  that  the  most  compelling  reason 
for  the  merger  is  the  favorable  conjunction  of  the  markets  for  the  two 
companies'  securities.  Such  a  reason  should  not  be  the  basis  for  alkm 
ing  immediate  consimimation  of  a  merger  in  the  face  of  couiuervailinj 
market-competition  considerations.  Ihe  Clayton  Act  focuses  only  on 
competitive  effects,  without  regard  for  the  status  of  the  parties'  secuii 
ties  on  the  financial  markets.  A  merger  violates  Section  7  unless  it  n 
justified  by  the  competitive  situation,  irrespective  of  such  finaiuu! 
implications.  The  impetus  for  a  legal  merger  mirst  come  from  its  ]x> 
tential  pro-competitive  effects.  If  at  one  point  in  time  this  potential  ii 
sufficient  to  justify  the  merger,  then  it  ^v'ill  still  be  suflicient  sevcii! 
years  later  iniless  one  of  four  events  intervenes. 

(1)  Que  of  the  jjarlics  may  merge  with  a  third  parly.  In  this  cm 
society  has  not  suffered  because  the  gains  will  be  realized  with  lo» 
risk  of  realizing  the  anticompetitive  effects. 

(2)  07ie  or  both  of  the  parlies  may  have  achieved  the  aniicipaUi 
economies  tfiroiigh  its  own  internal  efjorts.  In  such  a  (ase,  si)cicty  lu» 

1').  Ui\itc<l  Stales  V.  Chtvslor  Cnip.,  2.'i2  F.  .Su).]).  fol  (DN.J.  lOC.l);  United  Slalci  « 
.\ll.iiuic  Richfield  C;o..  2<.):  V.  Su\)\).  lUGl  (Sl).N.V.  l'.)0'.));  lliiilcd  .Stales  v.  WhiV 
Consolidated   Indiistiies,  Iiii.,  31,',S   1'.  .Siipj).   ir.97   (N  I).  Ohio    1<.)71).' 

.'.(I.      United  States  v.   Ingersoll-Rand  Co.,  .'i'JO   lM,'d  WJ,   'I'ZW   (.^d   Cir.    llKi.'i). 

!)\.  E.ji.,  Maryland  Casualty  C;o.  v.  American  (>eneiai  Insurance  Cn..  '_'K  I-'.  Supp.  C?.' 
(n.n.C.  I'JGl);  iec  also  ITC  v.  Dean  Toods  Co.,  381  U.S.  i^'Jl .  (iL'l  22.  ("..'JI-32  (IW. 
(lortas,  ].,  dissenting).  Coiilra,  United  States  v.  White  Consolidated  Industries,  It*. 
323  I-.  Suj)!).  1397  (N.D.  Ohio  1971). 
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cicaily  received  all    the   benefits   tiiat   might   have   resulted    from   the 
I      merger  without  the  ]Jotential  drawbacks. 

I  (;{)    The    iKitiix'    vf    lite    relei'diil    Ihie.s    of    commerce    may    have 

i      thanged   so    llial    llie    originally    expected    ecoyiomies    are    no    longer 

''      sxailable.   In    this    type   of   situation,   society   has   benefited    from   the 

preliminary  injunction    because   if   the   merger   had   been   allowed    to 

proceed,  within  a  short  period   of  time   its  benefits  would   have  dis- 

jppeared,  but  its  negative  effects  would  have  persisted. 

(■1)  The  cost  of  litigating  the  preliminary  injunction  and  re- 
nfgotiating  the  merger  n)ay  he  gi eater  than  the  potential  benefits  to 
ihc  companies  involved.  'Iliese  potential  benefits  to  the  companies 
inrhide  those  that  residt  from  factors  beneficial  to  society  and  those 
tli.it  are  detrimental.  .\s  substantial  as  the  costs  of  litigation  and  re- 
ni-gotiation  may  be,  if  they  are  not  substantially  less  tiian  tlie  antic  i- 
jutcd  value  of  the  merger,  cost-reduction  and  monopolistic  aspects 
of  tlie  merger  are  likely  t(j  be  so  marginal  as  to  preclude  weighing. 
Tlierefore,  it  is  as  likely  that  an  anti(  (juipetitive  merger  was  avoided 
as  that  improved  competition  \\'as  forestalled. 

Thus,  il  a  merger  is  truly  oriented  towartl  increased  efficiency  rather 
than  enhanced  market  power,  it  will  remain  so  for  the  period  of  time 
necessary  for  a  district  court  to  consider  fully  the  legal  cpiestions  in- 
volved, no  matter  how  long  that  time  may  last.  If  after  such  full  con- 
sideration it  is  held  that  the  proposed  merger  would  be  legal,  the  same 
impetus  to  join  would  exist  and  the  merger  would  be  consummated. 
Accordingly,  any  balanc  ing  ol  hardships  uuist  favor  a  grant  of  a  pre- 
liminary injunction.  Jl  the  pidjlic  loss  is  considered— -ivhich  it  must  be  in 
government  suits  by  definition  and  in  ]:)rivate  suits  by  direction  of  the 
.Supreme  Court''-— the  balance  necessarily  tips  in  favor  of  the  injunc- 
tion. If  the  merger  is  not  enjoined,  the  public  suffers  forever  some  in- 
evitable and  irreversible  antic()m]5etiti\e  effect,  l^y  contrast,  if  the 
merger  is  enjoined,  the  maximum  potential  loss  to  the  merger  partners 
is  the  benefits  of  the  inerger  for  the  period  of  the  litigation.  If  upon  fi- 
nal adjudication  a  permanent  injunction  issues,  these  companies  woidd 
have  lost  ncjthing  to  \\'hich  they  had  a  legal  right  and  therefore  they 
would  have  suffered  no  hardship  that  the  district  court  shoidd  have 
considered  before  issuing  tiic  preliminary  injuncticju.  Similarly,  the 
abandonment  of  plans  for  the  merger  (after  issuance  of  a  preliminary 
injunction)  is  evidence  that  the  merger  was  certainly  undesirable  and 
illegal,  and  again  the  defendants  would  have  lost   nothirig   to  which 

52.    See  p.  162  supra. 
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they  were  eiitiih  I.  The  only  j)()ssihie  loss  they  lui^ht.  sillier  would  be 
the  benciits  ol  l\\c  iiieiL;ef  ])eii(leiile  lite  in  the  e\eiit  ihe  preliiniiiaiy 
injmulion  is  vacated  upon  liiial  adjudicalioii.  I  hiis,  ihe  j)o.ssible  loss 
c)[  a  few  years'  extra  profils  must  be  balaiued  at^.iiiist  the  permanciu 
irreparable  harm  whith  the  public  may  sidler.  11  the  pri\ate  plain- 
lifl's  damage  is  considered,  the  same  result  is  inexilaljle.  Again,  the 
maximum  possible  loss  to  the  deleudant  is  of  a  temjKjrary  natiuc. 
Once  the  injury  lo  the  j)laintiff  is  allowed  to  be  perfected  by  con 
summation  of  the  merger,  iiowever,  it  is  at  least  partially  permanent, 
irreversible  and  irreparable. 


1\'.     Dangers  of  Abuse 

In  vie^v  of  this  reccjiisideration  of  the  recpiirenuiils  of  Sections  l."> 
and  16,  courts  shoidd  issue  a  preliminary  injunction  in  every  nicrocr 
case,  government  as  \vell  as  private,  f'rue.  there  is  a  danger  that  per- 
functory granting  of  preliminary  injunctions  might  well  produce 
abuses,  but  this  danger  can  be  easily  and  effecii\'ely  a\()ided.  Liberal 
use  of  preliminary  injinittions  might  increase  the  possibility  of  strike 
suits  designed  solely  to  blackmail  the  defendant  into  settling  the  suit 
in  order  to  avoid  the  disruptive  effect  of  litigation.  Such  suits  nre 
unlikely  under  Section  16  because  money  damages  are  not  available 
under  that  statute.  The  statute  itself,  howe\er,  provides  the  best  pos- 
sible preventive  medicine:  the  rec[uirement  that  the  phiintiff  post  a 
bonci  against  the  damage  from  an  injiuution  improvideutly  granted. 
This  tool,  generally  ignored  l)y  the  courts  in  Section  16  actions,'^  has 
proved  to  be  an  ellective  device  lor  restraining  strike  suits  in  other 
contexts"'''  and  should  have  the  same  effect  in  Section  16  proceedings. 
Furthermcjre,  the  district  court  may  simply  refuse  to  dismiss  the  action 
even  if  the  original  plaintiff  seeks  to  do  .so,  and  invite  new  parties,  siicli 
as  the  Department  of  Justice  or  a  state  attorney-general,  to  prosecute 
the  action.'''' 

Another   possible   abuse   might   arise   if   a   cc)mpany's   management 
sc^ught  to  use  a  preliminary  injunction  tcj  lorestall  merger  with  one 
suitor  in  order  to  merge  with  another."''''  In  such  a  situation  plaintiff's, 
management  objects  not  to  merger  per  se,  but  rather  sinijjly  seeks  tiic 


^>!i.     Note  2  sujjra. 

54.     Sec   Note,  Scttnily   for  J^.\j)e)ncs   I.ei^isldtioii—Siiiniitnty.  Aiiiilxsi^.   and   Ciitiijtif,  52 
Coi.UM.  L.  Riv.  2G7  O'JyZ). 

r>r>.     CI.  Casradc  Natuial  Gas  Coip.  v.  V.l   I'aso  Naimal   Cns  Co.,  .'iHf,   U.S.   129  (lOliT). 
50.     Coiiilmre  Luiikcnlniiiicr   Co.   v.   Condcc   CiMp,,   2liS    1'.    .Sui)[).   (i()7    (S.I).N.V.    190/1. 
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■%urri!-i  i;i(ist  hciiclicial  to  its  own  interests,  not  necessarily  identical 
A^q^f  i!iii-icMs  (if  soticty  protected  l)y  Section  7.  Denying  the  prelimi- 
a.MH  iiiiiiiK  tioii  and  all()\ving  the  cliallcnged  tender  oiler  to  proceed 
■h/^i-f  nirihod  to  a\(>id  this  type  of  abuse,  but  it  is  unsatisfactory.  The 
:f-:,'-it^  !iioii\(s  oi  plaintiff's  nianagetnent  should  not  prevent  the  court 
'■:  '"',  III  in;;  into  full  consideration  the  substantive  legal  issues  they 
;).  ►■  I  iir  "unclean  hands"  condition  of  the  plaintiff  is  not  a  valid 
.i:;.iinst  an  allegation  of  violation  of  the  antitrust  la\v'S.'''^ 
*■!'!. {i^  tin  injuiKtion,  together  witli  requiring  that  plaintiff  post  a 
.1!  'i'.>':\',.>.\  1)1)11(1,  woidd  sufficiently  bar  this  abuse. 

$;■  :hr  nMittxt  of  govennnent  suits,  objections  to  pro  forma  pre- 
''<■■•  <-.i(%  uijinuiions  Avill  take  two  forms.  First,  the  rule  may  be  feared 
>  ■  i  I  J.'^slh!(•  (iiilting  eflcx  t  upon  contemplated  mergers,  a  seriously 
n'''!.r  (Hal  lor  the  business  community.  I^ut  siu  h  fears  arc  entitled 
tr  I'm!*- .iitc-iition  because  C>ongrcss  itself  sought  this  effect: 

{!.<■  puposc  of  the  proposed  bill  [Section  7  of  the  Cllayton  Act 
•  1  ?.'i.<in!i  (1  in  l!/.")()J,  is  to  limit  future  increases  in  the  level  of 
f  'n'Oiuc  ((>n(  eniiation  resulting  from  corporate  mergers  and 
i-  'S'tsvitnins. 

While  ih(  re  o.\ist  many  differences  of  opinion  on  other  aspects 
'J  t!tr  iiiiii)i)poly  problem,  there  is  sulxstalitial  agreement  that  the 
r.<  vfi .,!  tcoiKiiiiic  concentration  is  extremely  high. 

I  he  (11, K  iinent  oi  the  bill  will  limit  further  growth  of  monopoly 
»*i  thriiliy  .lid  in  preserving  small  business  as  an  important  com- 
f«?'.::iw  t.K  tor  in  the  American  economy.-''** 

i'l'C  H(.(mh1  objection  to  making  the  grant  of  preliminary  injunc- 
■'i<<'\  >iini.i!ly  automatic  will  be  that  it  would  leave  no  check  on  the 
i»>'r  <ij  the  Department  of  Justice  to  block  a  merger  for  reasons  not 
'•'*•'•■.*  m  l,i\\  and  econf)mics,  especially  political  grudges.  This  objec- 
r:if  !.«..  is  unconvincing.  Actually,  the  proposal  represents  no  sig- 
4ji.u>(  ili.iiige  in  the  Department's  power.  Presently,  over  00%  of 
ikJ  v-".-^i-]s  are  submitted  to  pre-review  clearance,  and  only  rarely  do 
jM^'.c*  'j-ioieed  in  the  face  of  a  contrary  Justice  Department  position. •'^^'' 
Vai.  i!;huu<;h  there  have  been  charges  that  the  government  has  failed 
u.  •  ?..»!!( ii^e  alleged  antitrust  violations  for  political  reasons,  it  has 
>ivt-><t  !vccn  claimed  that  specific  targets  have  been  chosen  Ijecanse  of 
4^jr>f  i^'hiic.il  status.  More  importantly,  the  existence  of  political  mo- 

■:■     l.rffi  stcuau  V.  Joscpli  K.  Scagr:im  &:  Sons.  310  U.S.  211   (1951). 
■■■<      V   Uir   No,  1775,  81si  Cong..  2<1  .Scss.  3  (l!lj()). 

'f,\  iiii'iup  (III  .S'.  /fty.V  Itrjuif  the  SuIk  oiiiiti.  on  Doinalic  Unance  of  the  Home 
■ijittx  ..-»  li,inkiiig  and  Citiiency,  80lh  Cong.,  1st  Scss.,  pt.  J,  at   197  (19()5). 
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ti\c.s  lor  a  iiKiirr  (iiallciii^c  is  h.irdly  a  t;oo(l  roasoii  lor  the  (omis  to 
allow  the  iiKMi^cr  to  proceed  despite  its  illegality,  lluis,  luoie  rational 
and  (onsistciil  eiiioneineiU  ot  Section  7  of  the  Clayton  Aet  will  result 
Iroin  a  "general  [)itt  lornia  rule  ol  };).iiuin!^  <;o\eiiHnent  nKUicjns  for 
preliminary  injmu  lions  ag.iinsl  nieigers. 


y.     Conclusion 

Absent  any  I'einiinc  potential  for  abuse,  issuing  a  preliminary  in- 
junction should  become  pro  lorma  in  every  aetion  c  hallen<;iiig  a  pro- 
posed merger  as  violating  Seetion  7  of  the  Clayton  Act.  Every  merger 
presents  at  least  a  reasonable  proljabilily  of  violating  Section  7. 
And  every  merger  residts  in  iric|iavable  harm  to  the  public  and  to 
private  parties  that  is  not  outweighed  by  the  short-term  losses  suffered 
by  the  aecjuiring  party  in  the  evc-nt  of  an  injuiulioii. 

Preliminary  relief  is  designed  to  jjrevent  some  statutory  violation 
in  its  ineipiency.  Other  antitrust  statutes,  like  Section  7  of  the  Clayton 
Act,  are  designed  to  prevent  inc  ipienl  evils.  Sec  tion  S  of  the  Clayton 
;\c  t  trac;ks  the  language  of  Seetion  7  and  ])ic)hil)its  tying  and  exclusive 
dealing  arrangements  whoso  ellect  "may  be  to  sui)stantially  lessen 
competition  or  tend  to  create  a  moiujpoly."""  Section  5  of  the  Feden! 
Trade  Connnission  Act,  which  outla^vs  "uul.iir  methods  cjf  coinpeti- 
ticui,"'"'  also  reaches  incipient  anticoutpetitive  conduct.''-  A  similai 
rule  might  be  cousideied  for  the  gi.uiting  of  preliminaiy  injunctions 
under  such  statutes,  with  considerations  to  be  balanc  ed.  Ihidcr  Section 
7  of  the  Clayton  Act,  however,  the  balanc  e  is  c  lear:  the  routine  i.ssuniuc 
of  preliminary  injunctions  against  meigcrs— in  el  feet,  incipient  relid 
against  an  incipient  lessening  of  competition— is  the  only  cflccti\c 
method  for  avcjiding  the  mergeis  condenuied  by  the  Act.  "[Ajfter  the 
saber  thrust,  the  wound  is  still  theie,"  one  court  has  said.''-'  "The  put 
pcjse  of  the  injunction  is  to  prevent  the  woiuid  if  it  is  at  all  possible  to 


do  so.  '"^ 


(iO.  I.'i  use.  §  11  (I'.iTO).  lor  a  iliMiissiim  of  ^  3's  iniipiiiiiy  ii.uiiic.  .'icc  Stamli/i! 
Oil  Co.  of  (.;ilif.  V.  I'liiu.I  Stales,  3:17   V.S.  2W  (I'.M'.I). 

fit.     1.')  U.S.C.  S  l')(a)(l)  (1970). 

f)2.  FIC  V.  s'pciiy  &  Hunhiiison.  10".  U..S.  2:(:i  (I'.i7i;);  IK.  \.  .Motion  ririiiic  \( 
Miiising  Scivicc  Co.,  .311   U..S.  'Mn  {19.'.3). 

f.3.     Crane  Co.  v.  Uriggs  Maiiufaclmiiig  Co.,  280  V .'M  717,  7.".0  (dtli  Cii.  I9G0). 

Gl.     Id. 
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The  Brown  Shoe  Case  and  the  New  Antimerger  Policy:  Comment 

I  should  like  to  offer  several  comments  on  the  recent  Brown  Shoe  decision 
[1]  which  David  Martin  ably  analyzed  in  the  June  1963  issue  of  this 
Review  [3]. 

1.  The  Brown  decision  ostensibly  settles  one  of  the  thorniest  issues  in 
antitrust  law:  the  issue  of  market  definition  in  merger  cases.  In  holding  that 
relevant  submarkets,  product  and  geographic,  may  exist  within  the  bound- 
aries of  the  broad  market,  the  Court  apparently  ruled  that  the  market  may 
be  drawn  more  narrowly  in  a  merger  case  than  in  a  monopoly  case.  Unfortu- 
nately, the  decision  is  not  altogetheii  clear  on  this  point.  After  stating  that 
submarkets  are  germane  in  a  Section  7  case,  the  Court  proceeded  to  argue 
that  the  relevant  market  must  be  drawn  broadly  enough  to  recognize  com- 
petition where  it  exists  and  to  correspond  to  economic  reality.  Obviously,  a 
market  drawn  to  include  competitive  products  and  suppliers  traces  out  the 
true  boundaries  of  a  market,  regardless  of  whether  it  is  termed  a  broad 
market  or  a  submarket. 

Martin  argues,  however,  that  in  the  Brown  case  the  Court  did  not  accept 
the  Sherman  Act  guidelines  to  market  definition  in  merger  cases.  Since  this  is 
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a  common  interpretation,  I  shall  address  my  comments  to  the  question  of 
whether  the  definition  of  the  market  should  vary  with  the  violation  and  anti- 
trust statute.  Is  it  tenable,  as  several  commentators  have  argued,  to  exclude 
substitute  suppliers  in  merger  cases  under  the  Clayton  Act,  even  though  we 
include  them  in  monopoly  cases  under  the  Sherman  Act  [7]    [4]    [2]? 

The  assumption  underlying  the  submarket  approach  in  merger  cases  is  that 
the  submarket  is  meaningful  in  itself,  i.e.,  that  the  submarket  marks  off  an 
important  area  of  competition.  The  difficulty  with  this  assumption  is  that  one 
cannot  determine  whether  this  is-  true  without  examining  the  broader  market, 
the  market  comprising  those  firms  selling  substitute  products  to  a  common 
group  of  buyers.^  It  is  within  the  broad  market,  not  the  submarket,  that  the 
stuff  of  price  determination  and  competitive  rivalry  is  found.  If  the  market 
definition  in  a  monopoly  case  excludes  some  of  the  firms  within  this  market, 
we  cannot  determine  whether  a  defendant  has  insignificant  or  substantial 
monopoly  power.  If  the  market  definition  in  merger  cases  excludes  some  sub- 
stitute products  or  if  the  market  is  defined  so  narrowly  that  it  includes  only 
those  firms  which  happen  to  be  selling  in  a  given  area,  we  cannot  reasonably 
know  whether  the  merger  will  damage  competition;  for  the  submarket  ap- 
proach will  restrict  us  to  an  examination  of  only  a  segment  of  the  market  and 
only  a  part  of  the  forces  which  determine  price  and  firm  behavioral  patterns. 
The  merger  of  two  companies  which  retail  low-priced  shoes  in  the  same  urban 
neighborhoods  may  or  may  not  affect  industry  leadership,  alter  price,  change 
competitive  tactics,  inconvenience  buyers  or  suppliers,  or  trigger  other  mer- 
gers. And  there  is  no  way  of  knowing  such  things  if  we  restrict  ourselves  to 
a  product  and  geographic  submarket. 

Rightly  or  wrongly,  the  courts  have  sometimes  taken  a  quantitative  ap- 
proach to  merger  legality,  concentrating  entirely  on  market-share  statistics. 
Even  on  these  terms,  the  market  should  not  be  defined  differently  in  merger 
than  in  monopoly  cases.  Suppose  there  are  two  sets  of  firms,  that  each  set 
has  three  firms,  that  each  firm  is  equal  in  size,  and  that  the  products  of  set  A 
are  competitive  with,  but  differentiated  from,  the  products  of  set  B.  If  one  of 
the  firms  in  set  A  acquires  the  other  two  firms  in  its  set,  the  government  could 
challenge  the  acquisition  under  either  Section  2  of  the  Sherman  .Act  or  Sec- 
tion 7  of  the  Clayton  Act.  If  substitute  products  are  included,  as  they  pre- 
sumably would  be  in  a  monopoly-power  case,  the  firm  has  achieved  a  50  per 
cent  share  of  the  market;  if  substitute  products  are  excluded,  as  the  Brown 
decision  implied  they  could  be  in  a  Clayton  Act  proceeding,  the  firm  has 
achieved  complete  monopoly  control.  But  obviously  the  probable  damage  to 
competition  is  the  same  regardless  of  how  we  define  the  market.  Surely  we  do 
not  multiply  the  actual  or  potential  damage  of  the  merger  by  choosing  to 
prosecute  under  one  law  rather  than  another.  .Alternatively,  if  one  of  the  firms 
in  set  A  acquires  two  of  the  firms  in  set  B  (rather  than  set  A),  the  govern- 
ment would  not  characterize  the  merger  as  conglomerate,  realizing  that  this 

'The  broad  market  may,  of  course,  exclude  certain  goods  which  are  extremely  poor 
substitutes  because  of  quality  or  price  differences.  And  some  sellers  of  the  relevant  prod- 
uct may  not  be  in  the  relevant  geographic  market  because  of  transportation  costs. 
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would  weaken  its  case  under  the  Clayton  Act  and  destroy  it  under  the  Sher- 
man Act.  But  this  implies  that  the  merger  is  significant  in  terms  of  actual  or 
potential  competitive  impact  precisely  because  the  products  of  sets  A  and  B 
are  substitutes  and  in  the  same  market. 

Martin  has  argued  that  the  judiciary  has  accepted  the  submarket  ap- 
proach to  market  definition  in  order  to  tighten  the  merger  law.  But  this  can 
be  done,  as  the  Brown  case  demonstrates,  by  lowering  the  size  of  the  market 
share  vulnerable  under  the  law.  There  is,  then,  no  need  to  narrow  the  market 
definition  and  artificially  inflate  the  relative  size  of  the  merger.  Nor  is  it  a 
matter  of  indifference  as  to  which  way  we  turn  the  screw:  the  attempt  to 
tighten  the  law  by  means  of  a  submarket  approach  to  market  definition  might 
have  some  unfortunate  side  effects. 

A  submarket  approach  in  merger  cases  is  not  likely  to  increase  the  clarity, 
consistency,  or  acceptability  of  the  law.  What  criteria  are  to  be  used  in 
identifying  a  submarket?  The  six  criteria  enumerated  by  the  Court  in  the 
Brown  case  are  the  same  criteria  which  establish  or  identify  the  broad 
market.  Some  courts  will  accept  at  face  value  the  market  definition  offered 
by  the  government,  provided  there  is  some  supporting  evidence;  other  courts, 
however,  will  demand  that  the  relevant  market  must  be  drawn  realistically, 
and  the  Brown  decision  will  be  cited  as  authority.  Thus  the  definition  of  the 
market  and  the  criteria  used  to  identify  it  will  vary  from  case  to  case,  lending 
support  to  the  argument  that  the  antitrust  laws  are  too  capricious  to  be  work- 
able. And  this  argument  will  be  bolstered  by  the  allegation  that  the  competi- 
tive impact  of  a  merger  is  sometimes  evaluated  in  a  gerrymandered  market. 
It  is  preferable,  in  this  writer's  opinion,  to  face  the  difficulties  involved  in 
identifying  the  true  boundaries  of  the  market  than  to  use  a  submarket  ap- 
proach and  run  the  risk  of  undermining  the  strong  case  for  strict  antimerger 
enforcement. 

2.  In  finding  the  vertical  aspect  of  the  Brown-Kinney  merger  illegal,  the 
Court  considered  three  factors:  the  foreclosure  effect,  industry  trends,  and 
the  competitive  strength  of  the  combination.  Each  of  these  three  points  will 
be  briefly  commented  upon. 

The  Court  did  not  attempt  to  analyze  the  competitive  impact  of  the  verti- 
cal merger  at  the  manufacturing  level;  instead,  it  assumed  as  an  article  of 
faith  that  the  permanent  foreclosure  of  a  market  share  which  came  to  only 
1.2  per  cent  of  national  sales  would  be  inherently  damaging  to  competition. 
Justice  Harlan,  in  one  of  the  separate  opinions,  expressed  an  opposite  fear: 
that  some  of  the  independent  retail  stores  would  be  prevented  by  the  merger 
from  dealing  in  Brown  shoes.  The  possibility  that  the  foreclosed  manufac- 
turers could  sell  to  the  foreclosed  retailers  was  apparently  not  given  any  weight 
by  the  Court.  The  failure  of  the  Court  to  go  beyond  the  bare  fact  of  market 
foreclosure  testifies  again  to  a  point  once  made  by  Professor  Mason:  that  the 
legal  concept  of  monopoly  emphasizes  market  exclusion  [5].  It  should  come 
as  no  surprise,  then,  if  small  merger  foreclosures  are  equated  with  monopolistic 
tendencies. 

In  judging  the  legality  of  the  vertical  merger  at  the  manufacturing  level,  the 
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Court  also  considered  the  alleged  industry  trend  toward  concentration.  It  is 
clear  that  competition  at  some  level  may  be  threatened  if  only  a  few  firms 
integrate  into  backward  or  forward  markets,  especially  if  these  firms  possess 
large  shares  at  one  of  the  industry  levels.  But  it  is  not  clear  that  a  multifirm 
vertical  integration  movement  will  damage  competition  at  any  level:  if  100 
shoe  manufacturers  acquire  all  of  the  retail  outlets,  competition  will  not  be 
restricted  at  either  the  manufacturing  or  the  retailing  level  [6,  p.  183]. 
Though  the  evidence  in  the  Brown  case  did  show  that  the  number  of  manu- 
facturers declined  in  the  period  1947-54,  it  cannot  be  assumed  that  this  was 
due,  entirely  or  in  large  part,  to  the  vertical  merger  movement  in  the  industry; 
moreover.  Justice  Harlan  admitted  that  the  4-firm,  8-firm,  and  15-firm  con- 
centration ratios  at  the  manufacturing  level  actually  declined  from  1947  to 
1955.2  Instead  of  arguing  that  the  vertical  merger  movement  in  the  industry 
threatens  competition,  the  Court  could  just  as  easily  have  concluded  that  the 
vertical  integration  movement  in  the  industry  has  worked  to  the  disadvantage 
of  the  largest  firms. 

The  Court  also  held  that  the  vertical  merger  threatened  competition  at  the 
retailing  level.  Justice  Warren  pointed  out  that  a  chain  of  vertically  integrated 
outlets  has  lower  costs  than  independent  retailers  because  the  wholesaler  is 
eliminated  and  the  chain  units  can  purchase  in  large  quantities.  Justice  Har- 
lan argued  that  a  vertically  integrated  chain  can  sell  at  a  lower  profit.  Martin 
pointed  out  that  these  cost  advantages  were  not  given  much  weight  by  the 
Court.  But  the  important  point  is  that  the  Court  failed  to  consider  the  attempt 
to  lower  costs  as  a  legitimate  purpose  for  merging;  in  fact  the  economic  ad- 
vantages of  this  particular  merger  were  regarded  by  the  Court  as  a  threat  to 
retail  competition.  With  this  stroke,  the  Court  may  have  succeeded  in  closing 
the  door  on  vertical  mergers;  for  even  if  the  market  foreclosure  is  quite  small, 
the  merger  can  be  condemned  because  of  the  adverse  competitive  effects  at 
the  forward  market. 

Martin  concluded  that  the  Brown  decision  does  not  make  vertical  mergers 
per  se  illegal  but  it  "puts  much  less  burden  on  the  government  than  before" 
[3,  p.  353].  If  this  view  is  correct  (and  this  writer  thinks  it  an  understate- 
ment), it  is  important  that  we  understand  the  costs  of  a  tough  law  on  verti- 
cal mergers.  If  there  are  genuine  economies  to  be  gained  by  vertical  integra- 
tion, business  firms  are  under  strong  pressures  to  take  advantage  of  them.  This 
can  be  accomplished  by  the  building  of  new  assets  or  the  acquisition  of  existing 
assets.  In  either  case,  the  nonintegrated  firms  will  eventually  fall  by  the  way- 
side. The  pains  of  economic  adjustment,  however,  may  be  more  severe  if  these 
firms  are  gradually  eliminated  from  the  industry  by  the  competitive  pressures 
generated  by  new  and  more  efficient  capacity;  for  the  sale  of  distressed  assets 
to  buyers  inside  or  outside  the  industry  is  likely  to  be  relatively  disadvantageous 

'According  to  the  Bureau  of  Census  studies  of  the  4-digit  footwear  industry,  the  4- 
firm  and  8-firra  concentration  ratios  rose  slightly  from  1947  to  1954,  while  the  20-firm 
ratio  remained  constant.  All  three  ratios  were  a  shade  lower  in  1958  than  in  1947.  See 
[8,  p.  27]. 
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to  the  selling  firms.  A  strict  ban  on  vertical  mergers  may  succeed  only  in  in- 
creasing the  social  disutility  of  industrial  reorganization  without  the  compensat- 
ing advantage  of  encouraging  firms  to  achieve  the  most  efficient  structure. 

If  there  is  merit  in  the  argument  that  mergers  represent  an  efficient  means 
of  permitting  firms  to  expand  in  order  to  achie\'e  economies  and  a  relatively 
painless  way  for  inefficient  firms  to  exit  from  the  industry,  then  the  new  law 
on  vertical  mergers  stands  in  need  of  modification.  Provided  the  firm  does 
not  possess  or  is  not  acquiring  a  substantial  market  share,  it  should  have  the 
right  to  a  defense  that  the  merger  will  demonstrably  lower  costs.  Such  a  modi- 
fication of  the  law  would  retain  for  society  the  benefits  of  the  merger  device, 
without  subverting  society's  efforts  to  prevent  competitive  damaging  mergers; 
and  it  would  take  the  sting  out  of  the  charge  that  the  purpose  of  the  Clayton 
Act  is  to  protect  producers  from  hard  competition. 

.^.  A  close  reading  of  the  Court's  approach  to  horizontal  mergers  in  the 
Brown  case  suggests  that  the  Supreme  Court  views  a  substantial  increase  in 
concentration,  brought  about  by  a  merger  involving  a  substantial  share,  as 
tantamount  to  a  lessening  of  competition  or  tendency  toward  monopoly.  Per- 
haps this  is  what  Martin  meant  in  arguing  that  under  the  Brown  ruling  hori- 
zontal mergers  are  to  be  governed  by  the  incipiency  doctrine,  whereas  prior 
to  1950  they  M'ere  governed  by  the  more  stringent  Sherman  Act  test  of 
illegality. 

That  an  increase  in  industry  concentration  (rather  than  damage  to  competi- 
tion) has  become  the  gravamen  of  Section  7  is  clear  from  a  number  of  points 
in  the  Brown  decision.  The  Court  eschewed  an  analysis  of  market  structure 
and  conduct,  viewed  the  instant  merger  against  the  backdrop  of  industry 
concentration  trends,  held  (in  another  section  of  the  decision)  that  the  com- 
petitive vigor  remaining  after  a  merger  is  not  relevant  if  oligopoly  trends  are 
present,  argued  that  market  shares  as  low  as  5  per  cent — at  least  in  a  frag- 
mented industry — are  substantial  shares,  and  justified  its  over-all  approach 
to  merger  legality  on  the  ground  that  Congress  had  given  a  mandate  j;o  pre- 
vent tendencies  toward  concentration  in  their  incipiency.  More  significantly, 
the  Court  pointed  out  several  times  that  there  are  three  types  of  mergers 
which   Congress  wished   to   immunize  from  the  law:    mergers  involving  de 
minimus  shares,  failing  companies,  and  small  firms  seeking  to  compete  more 
effectively  with  the  industry  leaders.  Presumably,  all  other  mergers  are  illegal. 
Since  it  would  be  difficult  to  demonstrate  on  a  priori  grounds  that  all  other 
mergers  might  damage  competition,  it  is  a  fair  inference  that  the  focus  of  the 
law  has  been  shifted  from  damage  to  competition  to  increases  in  concentration. 
The  above  interpretation  of  the  Brown  decision  forces  me  to  question 
Martin's  observations  that  market-share  information  will  play  a  subsidiary 
role  in  future  merger  cases,  that  future  courts  may  permit  a  merger  involving  a 
market  share  of,  say,  5  per  cent  or  more  if  industry  competitors  possess  a 
larger  share,  and  that  the  Brown  decision  confirms  a  rule  of  reason  approach 
to  merger  legality.   By  emphasizing  concentration,  in  the  Brown  case,  the 
Court  has  pulled  the  rug  from  under  the  Pillsbury  rule-of-reason  doctrine  and 
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replaced  it  with  an  approach  that  centers  on  market  statistics,  past  and 
present^  If  future  courts  scrupulously  follow  Brown,  the  frequency  of  the 
small-merger  exemption  may  be  small:  even  small  mergers  are  now  vulnerable 
under  the  law  if  industry  trends  are  present,  and  it  would  take  a  most  unimagi- 
native antitrust  prosecutor  who  could  not  find  evidence  of  some  kind  of  trend  in 
the  history  of  an  industry. 

In  conclusion,  the  Brown  decision  crystallizes  a  question  which  long  has 
plagued  students  of  antitrust:  how  reliable  are  our  predictive  (analytical) 
judgments  as  to  the  probable  competitive  impact  of  a  merger  involving  market 
shares  of  from,  say,  2  to  20  per  cent  in  industries  having  varying  degrees  of 
seller  concentration,  product  differentiation,  and  entry  barriers,  as  well  as 
unpredictable  firm  behavioral  patterns?  My  suspicion  is  that  the  variety  of 
professional  judgments  concerning  the  impact  of  any  given  merger  would  be 
embarrassingly  large.  If  I  read  Brown  correctly,  the  Court  has  brushed  aside 
the  intricacies  of  the  competitive  impact  question  and  has  come  down  on  the 
side  of  those  who  urge  that  antimerger  policy  should  stress  large  num.bers  of 
seller  alternatives  and  low  seller  concentration.  And  certainly  this  was  what 
Congress  had  in  mind  in  amending  the  Clayton  Act  in  1950.  But  even  those 
who  sympathize  with  this  objective  may  be  dismayed  in  the  Brown  ruling  by 
the  Court's  confusing  submarket  approach  to  market  definition  and  its  overt 
hostility  toward  vertical  merger.  If  the  new  look  in  antimerger  policy  is  to 
have  staying  power,  it  must  have  a  defensible  economic  underpinning. 

Bryce  J.  Jones* 
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The  Brown  Shoe  Case  and  the  New  Antimerger  Policy;  Reply 

I  wish  to  reply  to  the  first  of  the  three  points  made  by  Professor  Jones  be- 
cause his  argument  raises  some  fundamental  questions  about  the  scope  and 
nature  of  economic  theory  and  its  usefulness  in  and  relevance  to  the  develop- 
ment of  antitrust  policy. 

Jones  argues  that  the  Supreme  Court's  acceptance  of  the  submarket  ap- 
proach in  merger  cases  is  undesirable,  and  he  advocates  the  use  of  the  same 
market  concept  in  Clayton  Act  cases  as  in  Sherman  Act  cases.  But  is  it  not 
quite  consistent  with  acceptable  economic  analysis  to  use  one  market  concept 
in  evaluating  the  degree  of  competition  or  monopoly  that  has  existed  in  the 
past  and  another  market  concept  in  forecasting  the  probable  effect  of  a  merger 
or  acquisition  on  competition  in  the  future?  In  the  latter  case  one  must  not 
only  draw  inferences  from  incomplete  information  about  what  existed  in  the 
past  but  must  also  forecast  future  market  boundaries.  Even  if  unique,  well-de- 
fined market  boundaries  existed  in  the  past,  we  cannot  know  with  certainty 
what  they  will  be  in  the  future.  Fortunately,  the  Clayton  Act  standard  is  based 
on  reasonable  probabilities  of  future  circumstances — market  boundaries  as  well 
as  market  shares. 

Aside  from  the  distinctions  between  the  nature  of  monopolization  and  Sec- 
tion 7  cases,  however,  I  question  Jones's  basic  assumption  that  "a  market 
drawn  to  include  competitive  products  and  suppliers  traces  out  the  true  bound- 
aries of  a  market."  In  his  first  footnote  Jones  implicitly  recognizes  that  sub- 
stitutability  is  a  matter  of  degree.  He  is  willing  to  exclude  from  the  broad  mar- 
ket "extremely  poor  substitutes."  But  just  what  constitutes  "extremely  poor" 
is  the  question  that  gave  rise  to  the  submarket  approach  in  the  first  place.  The 
courts  cannot  relegate  their  criteria  to  an  assumption  in  a  footnote;  they  must 
reach  findings  of  fact  and  conclusions  of  law  relating  to  the  question.  Rather 
than  forcing  market  realities  into  a  dichotomy  of  substitutes  on  the  one  hand 
and  extremely  poor  substitutes  and  nonsubstitutes  on  the  other,  the  Supreme 
Court  has  adopted  a  concept  that  abstracts  from  reality  to  a  lesser  degree.  In 
short,  the  Court  quite  properly  rejected  the  notion  that  a  unique  boundary 
exists. 

If  the  science  of  economics  is  to  make  a  contribution  to  decision-making, 
whether  private  or  public,  economists  must,  it  seems  to  me,  avoid  acting  as  if 
reality  conforms  to  the  simplifying  assumptions  of  our  models.  I  do  not  deny 
the  usefulness  of  a  theoretical  model  based  on  the  assumption  that  there  ex- 
ists a  "market  comprising  those  firms  selling  substitute  products  to  a  common 
group  of  buyers."  But  that  it  exists  in  the  shoe  business  or  the  electrical  con- 
ductor wire  and  cable  business  is  a  fact  that  must  be  proven  in  court  with  le- 
gally acceptable  evidence. 

As  Ross  M.  Robertson  pointed  out  so  clearly  a  decade  ago,^  the  boundaries 
that  Jones  assumes  to  exist  may  not  exist  at  all.  Each  good  manufactured  and 
offered  for  sale  competes  for  buyers'  dollars  and,  therefore,  has  substitutes. 

'Ross  M.  Robertson,  "On  the  Changing  Apparatus  of  Competition,"  Am.  Econ   Rev 
May  1954,  44,  51-62. 
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The  substitutes  have  substitutes.  The  spatial  aspect  of  competition  alone  gives 
rise  to  a  problem  of  drawing  a  line  around  the  firms  that  have  a  common  group 
of  customers.  Unless  Jones  has  made  a  value  judgment  on  what  constitutes 
"extremely  poor"  substitutability,  his  notion  of  the  "broad  market"  is  much 
broader  than  "flexible  wrapping  materials."  It  may  even  include  the  whole  of 
economic  activity  in  all  the  world.  If  it  is  less  broad,  it  is  because  someone 
has  made  a  value  judgment  and  drawn  a  line.  Whether  drawn  narrowly  or 
broadly,  can  such  a  line  be  called  "the  true  boundary"? 

The  recognition  of  the  pervasiveness  of  substitutability  and  competition 
may  lead  to  the  conclusion  that  there  is  no  monopoly  problem.  Obviously,  no 
firm  has  the  power  to  raise  its  prices  beyond  some  upper  limit  without  losing 
all  its  customers.  But  antitrust  policy  is  concerned  with  protecting  the  public 
from  wilaivful  restraints  and  monopolies.  To  catch  violations  in  their  incipi- 
ency  Congress  has  chosen  to  make  unlawful  all  corporate  acquisitions  for 
which  the  reasonably  probable  effect  is  a  substantial  lessening  of  competi- 
tion. In  economic  language  we  can  state  the  criterion  in  these  terms:  Is  it 
reasonably  probable  that  the  future  effect  of  the  acquisition  will  be  to  give 
the  combined  firm  power  to  raise  the  price  somewhat?  That  is,  is  there  likely  to 
be  a  limited  range  within  which  the  price  can  be  increased  above  the  com- 
petitive level  before  the  competition  of  substitutes  reduces  sales  sufficiently 
that  the  firm  finds  it  undesirable  to  raise  prices  further?  A  reduction  of  the 
number  of  firms  selling  a  particular  item  may  result  in  such  power  to  raise 
prices  somewhat.  A  merger  between  producers  of  substitutes  may  also  reduce 
the  danger  of  loss  of  sales  to  a  particular  substitute.  If  either  possibility  ex- 
ists, the  law  is  applicable.  The  relevant  market  in  the  former  case  is  contained 
within  the  market  relevant  in  the  latter  case. 

Mr.  Jones  agrees  with  the  desirability  of  tightening  the  merger  law.  He  pre- 
fers that  the  government's  burden  be  reduced  by  lowering  the  market  share  ac- 
cepted as  unlawful.  Let  us  consider  his  example  of  six  firms  of  equal  size,  three 
of  which  produce  product  A  and  three  of  which  produce  a  substitute  product 
B.  Jones  asks,  if  one  of  the  firms  acquires  two  others,  what  happens  to  its  mar- 
ket share?  His  answer  is  that  it  has  gone  from  one-sixth  to  one-half,  irrespec- 
tive of  which  two  firms  it  acquires,  and  that  this  result  is  what  the  Court  should 
examine  in  ascertaining  the  probable  effect  on  competition  in  the  market.  I  say 
that  it  makes  a  great  deal  of  difference  which  firms  have  been  acquired.  If  one 
accepts  the  market  for  products  A  and  B  together  as  one  relevant  market  and 
also  accepts  the  two  submarkets  as  two  additional  relevant  markets,  then  the 
effect  of  the  merger  on  the  market  structure  in  all  three  markets  depends  on 
which  firms  were  acquired.  In  Jones's  first  example — in  which  an  A  producer 
acquires  the  two  other  A  producers — the  acquiring  firm's  share  of  the  A  sub- 
market  goes  from  one-third  to  one,  its  share  of  the  A  plus  B  market  goes  from 
one-sixth  to  one-half,  and  its  share  of  the  B  submarket  remains  at  zero.  In 
Jones's  second  case — in  which  an  A  firm  acquires  two  B  firms — the  acquiring 
firm's  share  of  the  A  submarket  remains  at  one-third,  its  share  of  the  broad 
market  goes  from  one-sixth  to  one-half,  and  its  share  of  the  B  submarket  goes 
from  zero  to  two- thirds.  Is  not  all  of  this  information  relevant?  Why  throw  it 
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away?  Obviously,  whether  the  probable  impact  will  be  to  lessen  competition 
substantially  depends  in  part  on  how  much  the  price  of  A  can  be  varied  before 
B  is  substituted  for  it,  and  vice  versa.  The  probable  impact  also  depends  on 
how  much  the  prices  of  A  and  B  can  be  raised  without  some  other  substitute 
coming  into  consideration.  Monopoly  power  in  law  as  well  as  in  economics  is 
defined  in  terms  of  power  to  enhance  price  (not  to  infinity)  and  exclude  en- 
try. Owning  potential  entrants  tends  to  give  such  power. 

Perhaps  the  economic  reasoning  of  the  Court  in  Brown  Shoe  was  really  more 
sophisticated  economically  than  Jones  realized. 

David  Dale  Martin* 

*  The  author  is  professor  of  business  economics  and  public  policy  in  the  Graduate 
School  of  Business  of  Indiana  University. 
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WOULD  IT 
CURB  INFLATION? 


In  signing  the  Antitrust  Procedures  and  Penalties 
Act     on  Decennber  21,  1974.  President  Ford  stated  that 
he  had  called  lor  legislation  whicti  would  provide  tools  to 
fight  inflation  and  contended  that  increased  antitrust 
penalties  such  as  those  provided  by  this  legislation  are 
"some  of  those  tools  "    Several  other  government  officials 
recently  also  have  suggested  that  intensified  antitrust 
activity  would  help  to  curb  inflation. 

For  example,  on  November  9,  1974.  John  Sheehan 
of  the  Federal  Reserve  Board  claimed  that,  while  he 
supports  responsible  monetary  and  fiscal  policies,  "mone- 
tary policy  can  do  little  about  an  income-cost-push 
inflation  without  risking  severe  sectoral  imbalances  and 
unacceptable  unemployment  levels,  bankruptcies  and  the 
like."'  The  solution,  to  Sheehan.  lies  in  the  "vigorous 
application  of  the  antitrust  and  other  laws  to  break  up  the 
concentrations  of  price  and  wage  setting  corporate  and 
labor  power  in  our  society."'  Similarly,  Federal  Trade 
Commission  Chairman  Lewis  Engman  believes  that 
"inflation  can  be  reduced  by  purging  the  economy  of 
anti-competitive  behavior." 


PL    93-528 

OHice  ol  the  White  House  Press  Secretary,  Slatement  by  Trie 

Presidenl.  December  23.  1974 

John  E   Sheerian.  Member.  Board  ol  Governors  ol  the  Federal 

Reserve  System.    Appropriate  Monetary  and  Fiscal  Policies  Are  Nol 

Enougfi,"  Remarks  before  the  Washington  Forum,  Boca  Raton. 

Flonda.  November  9.  1974   pp   10-11 

Ibirl .  p   10 

Lewis  A   Engman.  Address  before  the  1974  Fall  Conference 

Financial  Analysts  Federation.  Detroit.  Michigan.  October  7.  1974 


The  Antitrust  Procedures  and  Penalties  Act 
(P.L.  93-528) 

This  legislation  changes  three  aspects  of  the  anti- 
trust laws   It  modifies  the  consent  decree  process  and 
permits  increased  public  scrutiny  ol  such  decrees;'  it 
amends  the  Expediting  Act  by  permitting  appeals  to  the 
Supreme  Court  directly  from  District  Court  opinions  only 
upon  a  finding  by  the  District  Court  that  the  case  is  of 
general  public  importance;   and,  most  pertinent,  it  raises 
the  maximum  allowable  fine  for  a  Sherman  Act  violation 
from  $50,000  for  individuals  to  $100,000  and  from 
$50,000  for  corporations  to  $1,000,000  and  changes  a 
criminal  conviction  of  an  individual  from  a  misdemeanor 
to  a  felony,  raising  the  maximum  possible  prison  term 
from  one  year  to  three  years." 

Few.  if  any,  would  contend  that  the  consent  decree 
provisions  or  the  amendment  to  the  Expediting  Act  are 
likely  to  have  any  significant  anti-inflationary  effect   Nor 
was  this  their  purpose  or  design.'  If  the  President  was 
correct  in  asserting  that  P.L,  93-528  is  an  anti-inflationary 
tool,  It  must  be  because  the  increased  penalties  will  lead 
to  fewer  violations  of  the  type  which  have  the  effect  of 
inflationary  price  increases.  In  my  opinion,  these  changes 
will  not  significantly  reduce  violations,  probably  will  not  be 
applied  vigorously  by  the  courts  and  surely  will  not  have 
any  significant  anti-inflationary  effects 


Antitrust  Procedures  and  Penalties  Act.  Sec   2  (amending  150 
use    16) 

Ibid .  Sec   4  (amending  15USC   28.  49USC   44).  Sec   5 
(amending  15  U  SO   29:  49  US  C   45).  Sec   6  (repealing  47 
use   401(d) ) 

Ibid .  Sec   3  (amending  1 5  U  S  C    1 .  2  and  3) 

Nowhere  m  either  the  House  or  Senate  hearings  was  there  any 

suggestion  made  that  these  provisions  would  aid  in  curbing  inflation 
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Will  The  New  Penalties  Reduce  Violations? 

It  would  be  difficult  to  contend  tfiat  the  increased 
maximum  penalties  would  have  no  deterrent  effect  on  a 
potential  violator  or  to  contend  that  they  provide  no 
incentive  for  present  violators  to  cease  violations  '  How- 
ever, the  significance  of  the  changes  must  be  viewed  in 
perspective.  Maximum  fines  for  individuals  are  increased 
only  from  $50,000  to  $100,000  Would  an  executive  who 
would  nsk  a  $50,000  fine  also  not  be  willing  to  risk 
$100,000?  The  maximum  penalty  for  a  corporation  has 
been  increased  from  $50,000  to  $1,000,000:  however,  as 
discussed  below,  even  $1,000,000  is  a  paltry  sum  when 
contrasted  with  the  total  monetary  benefits  derived  from 
many  price  fixing  schemes.  It  also  is  worthy  of  note  that 
the  $50,000  level  of  fines  was  instituted  in  1955,  the 
previous  exposure  was  $5,000   There  is  no  evidence  that 
the  tenfold  increase  in  penalties  in  1955  deterred  violations 
and  there  is  substantial  evidence  to  the  contrary 

Perhaps  even  more  noteworthy  is  the  fact  that  the 
maximum  fines  rarely  have  been  invoked.  The  data  on 
Table  1  summarize  the  penalty  aspects  of  the  143  criminal 
antitrust  cases  brought  by  Justice  since  1965.  Those 
cases  have  involved  688  firms  and  425  individuals   In  23 
of  these  cases  firms  or  individuals  were  dismissed  or 
acquitted,  108  cases  were  terminated  by  nolo  contendere 
pleas  and  in  14  cases  one  or  all  defendants  were  found 
guilty  after  trial.  As  for  firms,  the  maximum  fine,  i.e., 
$50,000,  was  imposed  m  only  59  out  of  a  possible  505 
instances,  no  individuals  paid  the  maximum  fine  although 
318  persons  faced  this  possible  penalty,  •' 

If  the  penalties  of  P.L.  93-528  are  to  have  any 
significant  deterrent  effect,  the  only  provision  which  might 
be  effective  is  that  which  raises  the  maximum  period  of 
incarceration  from  one  year  to  three  years   But  even  here, 
the  proposition  seems  doubtful  for  two  reasons   First,  the 
stigma  of  imprisonment  for  a  white  collar  crime  hardly  is 
increased  whether  a  prestigious  business  executive  is 
incarcerated  for  one  year  or  for  three."  Second,  the 
penalty  of  imprisonment  rarely  has  been  invoked  by  the 
courts  and,  in  the  rare  instances  when  prison  sentences 
have  been  imposed,  in  the  entire  history  of  antitrust  laws 
from  1890  to  date,  there  has  not  been  a  single  instance 


In  tact.  Keith  I   Ciearwaters.  Deputy  Assistant  Attorney  General, 
AntitrusI  Division,  has  staled  that  in  his  view  any  individual  who  has 
entered  into  a  conspiracy  prior  to  enactment  of  the  new  law  and 
can  show  no  proof  of  atiandonment  prior  thereto,  is  subiect  to  the 
new  penalties  and  counsels  that  the  "safest  course  may  well  be  for 
the  individual  to  approach  the  Department  of  Justice"  and  "confess 
his  role  in  a  conspiracy"  since  cooperation  will  be  taken  into  account 
in  recommending  sentencing  to  the  court   ("Challenges  Facing 
Dairy  Bargaining  Cooperatives."  an  Address  before  the  Dairy 
Conference  of  The  American  Farm  Bureau  Federation's  56th  Annual 
fleeting.  New  Orleans.  Louisiana.  January  6.  1975.  pp   23  and  24  ) 
Note,  for  example,  that  the  first  of  the  detected  "modern"  large 
price  fixing  conspiracies,  thai  in  electrical  equipment,  continued 
unabated  from  prior  to  1955  until  1960  when  criminal  indictments 
were  filed 

,J1  -should  be  mentioned  that  the  courts  often  impose  differenl  levels 
of  fines  on  various  defendants  in  a  single  case,  apparently  reflecting 
the  court's  differentiation  of  quantum  of  guilt 

However,  It  must  be  conceded  that  conviction  of  a  felony,  apart 
from  sentence,  can  have  additional  consequences  beyond  conviction 
of  a  misdemeanor 


where  a  businessman  has  been  sentenced  to  serve  the 

maximum  allowable  term. 

In  fact.  It  was  not  until  1959  that  the  first  business- 
man actually  was  sentenced  to  |ail  for  violating  the 
antitrust  laws   In  US  v.  McDonough  Co..  el  al."  five 
corporations  and  four  of  their  officers  entered  pleas  of 
nolo  contendere  to  charges  of  conspiring  to  fix  the  prices 
of  hand  tools.  The  court  assessed  total  fines  against  the 
defendants  of  $1 10,000  and,  contrary  to  the  recommen- 
dation of  the  government  (or  no  incarceration,  sentenced 
each  of  the  four  officers  to  an  unprecedented  60  days 
in  jail   The  court  reasoned  that  "perhaps  it  is  not  too 
difficult  (or  the  defendant  corporations  or  the  defendants 
to  pay  a  fine,  but  there  ought  to  be  a  further  deterrent 
(actor  ..."'= 

Jail  sentences  since  1959  have  been  few  and  short. 
In  1960,  31  of  the  defendants  in  the  electrical  equipment 
cases  were  sentenced  to  30  days:  all  but  seven  of  the 
sentences  were  suspended  -  Our  tabulation  of  cases  since 
1965  (Table  1)  indicates  that  only  an  additional  28 
defendants  have  actually  been  incarcerated  in  the  last  10 
years  (although  1 1  7  defendants  have  received  suspended 
lail  sentences).  Not  only  have  the  courts  been  hesitant  to 
invoke  jail  sentences,  but  as  shown  by  the  data  on  Table  1 . 
since  1965  there  has  been  no  instance  in  which  an 
Individual  has  received  the  maximum  available  one- 
year  sentence 

Through  enactment  of  P.L   93-528  both  the  Adminis- 
tration and  Congress  have  acknowledged  the  need  for 
more  meaningful  sanctions  against  violators  of  the  Sher- 
man Act   However,  sentencing  still  remains  the  prerogative 
of  the  courts  and  the  demonstrated  hesitancy  o(  judges 
to  impose  maximum  penalties  is  likely  to  persist  in  our 
precedent  conscious  system  of  jurisprudence      In  short, 
increasing  unimposed  maximum  penalties  realistically 
cannot  be  viewed  as  a  significant  increase  in  deterrence. 

Would  More  Vigorous  Enforcement  Help? 

While  It  does  not  appear  that  the  stiffer  penalties 
of  P.L.  93-528  will  be  an  effective  deterrent  to  antitrust 
violations,  it  is  possible  that  more  vigorous  enforcement  by 
the  Antitrust  Division  could  reduce  violations  in  the  future 

Consider  first  the  recent  history  of  enforcement  by 
the  Division   As  shown  by  the  data  on  Table  2.  over  the 
last  10  years  since  1965  (fiscal  year)  the  government  has 
(lied  an  average  of  only  58  antitrust  cases  per  year,'" 


CR    No    7368 

1959  Trade  Cases  H  69.482  at  75.885 

Clair  Wilcox.  Public  Policies  Toward  Business  {Homewood,  Illinois 
Richard  D    Irwin.  Inc  .  1971).  p   99 

For  an  illuminating  discussion  of  judicial  criteria  for  setting  antitrust 
penalties,  see  "Sentencing  in  Price-Fixing  Cases    A  Very  Difficult  and 
Very  Lonely  Job'  an  Interview  with  US   District  Judge  Charles  B 
Renfrew.  "  The  Bureau  of  National  Affairs.  Inc  ,  Aniitrust  and  Trade 
Regulation  Report,  No  689,  November  11.  1974 
This  number  is  somewhat  misleading  since  often  Justice  files 
companion  civil  and  criminal  cases  and  also  frequently  files  a  multi- 
plicity of  civil  actions  generally  relating  to  the  same  set  of  facts 
(See,  for  example.  Ihe  recent  West  Coast  sugar  cases  wherein  three 
criminal  indictments  were  handed  down  along  with  two  civil 
complaints  ) 
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although  there  has  been  an  increase  in  activity  in  recent 
years  On  average,  only  15  of  these  have  been  criminal 
cases  (wherein  defendants  are  subject  to  fines  and  or 
incarceration)  and  most  criminal  cases  have  related  to 
price  fixing   In  the  last  decade  usually  only  about  40 
individuals  have  been  indicted  in  each  year  However,  in 
the  last  two  years,  there  has  been  a  sharp  rise  in  the 
number  of  criminal  indictments 

Three  observations  are  in  order  regarding  simply 
the  number  of  cases  filed  by  the  Antitrust  Division   The 
numbers  alone  can  be  misleading  since  cases  of  the  mag- 
nitude of  the  currently  pending  civil  actions  against  IBIVI 
and  against  AT&T  can  be  extremely  far-reaching  both  in 
terms  of  potential  direct  impact  on  the  industries  involved 
and  In  terms  of  the  deterrent  effect  on  large  firms  in 
other  industries. 

Second,  the  level  of  activity  of  the  Antitrust  Division 
probably  is  more  a  function  of  Congressionally  determined 
budgets  than  a  lack  of  desire  for  active  enforcement. 
Consider  the  data  set  forth  on  Table  3.  In  fiscal  1965,  the 
Division's  budget  was  just  over  $7  million,  by  fiscal  1974 
It  had  risen  to  $13  million   Over  the  same  time  span  the 
number  of  cases  rose  from  43  to  67  so  that  there  was  a 
modest  increase  of  only  18  percent  in  the  average  dollars 
of  budget  per  case  filed.  Thus,  it  would  appear  that  the 
Division  is  maximizing  its  case  load,  given  its  budget. 

Third,  one  cannot  disregard  the  Federal  Trade 
Commission  in  a  full  evaluation  of  the  level  of  enforcement 
activity   Detailed  consideration  of  that  agency  is  beyond 
the  scope  of  this  paper   However,  as  stated  below,  some 
of  the  Commission's  recent  proceedings  certainly 
approach  the  potential  impact  of  the  more  significant 
cases  of  the  Justice  Department 

Nevertheless,  the  level  of  activity  of  the  Antitrust 
Division,  as  indicated  by  the  numbers  above,  suffers 
badly  when  compared  with  the  number  of  cases  brought 
by  the  "private"  bar— that  is,  other  levels  of  government 
and  business  concerns.  Further,  a  detailed  consideration 
of  recent  cases  brought  by  the  Division  (see  Table  4) 
IS  illuminating 

Price  fixing  cases  have  predominated  with  merger 
actions  a  distant  second   Only  84  cases  charging 
monopolization  have  been  filed   The  potential  importance 
of  the  cases  filed  is  very  mixed   The  amount  of  apparent 
commerce  involved  ranges  from  very  little,  eg,,  the  Nash- 
ville Printing  case  ($1.4  million  over  4V2  years)  to  a  very 
substantial  amount,  eg,  the  Dye  case  ($300  million  per 
year).  If  more  vigorous  enforcement  means  a  realignment 
of  the  Department's  resources  toward  larger  "more 
important  "  price  fixing  cases,  then  a  salutary  effect  might 
be  forthcoming  And  since  price  fixing  cases  tend  to  be 
resolved  with  dispatch  due  to  the  frequency  of  nolo  pleas, 
such  a  move  could  have  some  effect  on  price  levels  at 
least  in  a  limited  part  of  the  economy. 

It  has  been  contended  that  monopoly  rather  than 
conspiracy  is  the  principal  element  in    "inflating  "  prices  in 
this  country  ''  And,  to  the  extent  that  inflation  may  be  a 
result  of  concentrations  of  economic  power,  antitrust 
prosecution  could  provide  a  remedy.  However,  if  the  past 


IS  any  guide,  it  is  at  best  a  slow  moving  and  cumbersome 
long-term  solution  to  what  hopefully  may  be  a  short- 
term  problem 

In  recent  years,  the  number  of  monopoly  cases 
brought  by  the  Justice  Department  has  been  low  only  84 
cases  since  1965  and  only  15  in  fiscal  years  1973  and 
1974,  As  mentioned  previously,  notable  exceptions  are 
the  currently  pending  case  against  IBM'    and  the  action 
recently  filed  against  AT&T  ■   Some  also  would  include 
the  FTC  actions  against  cereal  manufacturers.  ■  the 
petroleum  companies  ■'  and  Xerox"'  as  similar  attacks 
against  economic  power.  Whatever  one  may  think  of  any 
or  each  of  these  actions,  if  they  are  viewed  as  anti- 
intlationary.  they  represent  a  difficult  solution  The  reason 
for  this  IS  that  major  monopoly  suits  move  very  slowly 
The  Alcoa  case"  lasted  eight  years;  United  Shoe'  took 
over  five  years  and.  if  one  includes  the  subsequent 
modification  of  the  decree,  the  time  span  lengthens  to 
over  20  years  The  IBM  case  was  filed  in  January  1969 
and  now,  five  years  later,  is  approaching  trial    Final 
resolution  may  yet  be  years  away   Indications  are  that  the 
FTC  petroleum  case  is  movihg  very  slowly   The  point,  of 
course,  is  that  to  the  extent  inflation  is  a  short-run 
problem,  antitrust  attacks  against  alleged  monopoly  power 
are  simply  too  cumbersome  a  tool,  to  the  extent  that 
inflation  is  a  long-run  problem,  successful  anti-monopoly 
suits  may  provide  at  least  a  partial  solution   But  many 
years  would  be  required  before  this  tool  yielded  dis- 
cernible results 

One  caveat  the  threat  of  antitrust  action  undoubtedly 
deters  even  greater  levels  of  economic  concentration, 
eg  ,  by  making  some  mergers  impossible.  To  the  extent 
that  this  structural  impact  of  antitrust  po//cy— as  opposed 
to  filed  cases— IS  reflected  in  more  competitive  pricing, 
the  very  existence  of  our  antitrust  statutes  is  a  long-term 
"anti-inflation"  weapon. 


For  a  review  of  recent  views  m  the  long-standing  debate  among 

economists  as  to  whether  economic  concentration  leads  to  inflation 

see  the  testimony  of  Frederic  M   Scherer,  Director,  Bureau  of 

Economics,  Federal  Trade  Commission,  before  the  Joint  Economic 

Committee,  U  S  Congress,  September  4,  1 974    Dr   Scherer 

concludes  that   "     the  exercise  of  discretionary  pricing  power  has 

contributed  to  mllation  in  the  past  and  may  at  the  present  historical 

luncture  have  an  especially  important  inflationary  impact   but  that 

"...one  cannot  expect  antitrust  to  solve'  all  or  even  a  large  fraction 

of  ttie  inflation  problem   "  See  also  Robert  D   Buzzell,  Bradley  T  Gale 

and  Ralph  G   M   Sultan,  ■  Market  Share-A  Key  to  Profitability,' 

Harvard  Business  Review.  January-February  1975,  pp   97-106, 

George  A   Hay  and  Daniel  Kelley,     An  Empirical  Survey  of  Price 

Fixing  Conspiracies,"  Ttie  Journal  of  Law  &  Economics.  Volume 

XVII(1)  April  1974,  pp   13-38,  and  Charles  E   Ivlueller,  "Monopoly 

Power  as  the  Cause  of  Inflation   An  Introduction  to  the  'One-Shol 

Affair'  Defense,"  Wage-Price  Law  &  Economics  Review.  Vol   1, 

No   1,  1975,  pp   81-98 

US-  V   International  Business  tvlacnmes  Corp  .  Civ   69-200 

C/S,  V  American  Telephone  ana  Telegraph  Co..  Western  Electric  Co  , 

Inc..  and  Bell  Latioratories.  Inc  .  Civ   No   74-1698 

Kellogg  Co  .  el  al .  Dkt  8883 

Exxon  Corp  .  et  al .  Dkt   8934 

Xerox  Corp  .  Dkt   8909 

L/.S  V   Aluminum  Co   of  America.  148  F.2d  416 

US.  V   United  Shoe  Ivlachinery  Corp.  110  F.Supp.295.  347  US.  521 


52-439   (Pt.    2)   O  -  75  -  36 
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Is  There  Any  Solution  In  Antitrust? 

First,  there  is  the  potential  for  clearly  effective 
federal  statutory  penalties.  Comprehensive  legislation  was 
introduced  in  the  last  Congress  which,  if  passed,  would 
have  constituted  a  major  overhaul  of  the  federal  criminal 
laws  and  penalties,-'  Included  in  the  proposed  bills-'*  were 
provisions  which,  depending  upon  the  interpretation  of  the 
"restitution"  provision  would  have  subiected  criminal 
antitrust  offenders  to  penalties  five  times  and  possibly  six 
times  the  gam  derived  (or  the  loss  caused  by  the  offense). 
These  bills  provided  for  maximum  fines  up  to  twice  the 
gam  derived  or  loss  caused,  plus  the  retention  of  private 
litigants'  right  to  sue  for  treble  damages  plus  restitution  to 
those  injured,  which  all  taken  together  could  have  meant 
sixfold  damages.-'  Wholly  apart  from  the  very  formidable 
task  of  quantifying  loss  or  gain'"  (i.e.,  damages),  it  must 
be  conceded  that  penalties  of  this  nature  surely  reach 
the  level  of  severity  which  indeed  would  catch  the  eye  of 
a  potential  violator.  Nonetheless,  this  legislation  died  in 
Committee. 

Second,  in  recent  years,  while  the  Justice  Depart- 
ment has  been  filing  well  under  100  antitrust  suits  each 
year,  the  efforts  of  state  governments  and  the  private  bar 
have  resulted  m  an  increase  in  the  total  number  of  anti- 
trust suits  (both  federal  and  private)  from  around  500  ten 
years  ago  to  approximately  1,000  in  the  last  few  years." 
Not  only  has  the  private  bar  (including  State  Attorneys 
General)  been  by  far  more  active  than  the  Antitrust 
Division,  a  case  can  be  made  that  the  former  recently  has 
been  effective  both  in  "detecting"  price  fixing  and,  if 
penalties  are  a  deterrent,  much  more  effective  in  creating 
the  deterrent,'-  this  deterrent,  of  course,  is  not  criminal 
penalties  but  rather  damages  which,  if  awarded  after  trial. 


93rd  Congress.  1st  Session.  S   1.  S   716  and  S    1400;  see  especially 
Section  l-4cl(b)  of  S   1  and  Section  2201(c)  of  S   1400 
Mack  Crane.  "Retorm  of  the  Federal  Criminal  Laws  A  Ma|or  Criange 
in  Criminal  Antitrust  Liability."  The  Aniilrust  Bulletin.  Volume  XIX. 
No   3  (Fall  1974).  p   493   See  also  Crane's  testimony  before  the 
U  S   Senate.  Committee  on  the  Judiciary  Subcommittee  on  Criminal 
Laws  and  Procedures.  May  3,  1973. 

Crane  argues  that  the  restitution  provision  might  have  eliminated  the 

private  litigants   right  to  treble  damages   Ibid .  p   513   See  also 

Crane  s  testimony  at  p   5605. 

Presumably  quantification  ot  gam  or  loss  would  be  no  more  difficult 

than  currently  is  the  case  in  private  antitrust  cases   Nevertheless, 

the  task  still  presents  substantial  challenge 

The  data  on  private  suits,  just  as  those  for  federal  actions,  involve 

overstatement  since  it  is  not  unusual  for  separate  suits  to  be  filed  by 

many  plaintiffs  on  essentially  the  same  set  of  facts 

It  should  be  noted  that  often  private  suits  are  instituted  only  after 

a  successful  government  suit   However,  particularly  in  recent  years. 

many  important  damage  cases  have  been  filed  where  there  is  no 

reliance  upon  a  prior  federal  suit   Current  examples  include  the  Telex 

case.  Gypsum  Wallboard  case,  the  Western  Asphalt  cases  and  the 

Casr  Iron  Pipe  case 


equal  three  times  the  amount  of  overcharges  to  the 
plaintiffs  resulting  from  anti-competitive  activities" 

Very  few  of  the  more  massive  private  suits  have 
gone  to  trial.  Consequently,  detailed  information  on  the 
sales  involved  and  the  amount  of  settlements  is  sparse. 
However,  some  examples  are  available.  One  recent 
example  is  m  the  Tetracycline  cases.  Several  classes  of 
plamtilfs  have  been  (or  still  are)  involved:  to  date  the 
defendant  drug  companies  have  paid  more  than  $195 
million  in  settlements."'  In  the  Gypsum  Wallboard  cases, 
one  private  suit''-  was  tried  with  an  award  of  $3  million 
for  the  plaintiffs  and,  subsequently,  settlements  amounting 
to  approximately  $75  million  were  obtained  by  private 
litigants."'  Another  example  is  the  settlement  for  $10 
million  by  a  nationwide  class  in  actions  brought  against 
manufacturers  and  distributors  of  burglar-protection 
systems  ''  Large  awards  also  have  been  obtained  in  non- 
class  action  suits.  Telex  was  awarded  nearly  $260  million 
in  damages,  before  an  offset  ot  $21  9  million,  in  its  suit 
against  IBM'"  and  Zenith  was  awarded  nearly  $19  million 
in  Its  suit  against  Hazeltme."  Contrast  these  amounts  with 
the  level  of  fines  shown  on  Table  1 ,  In  monetary  penalties 
are  a  means  to  preventing  antitrust  violations,  the  threat 
of  successful  damage  actions  by  private  plaintiffs  must  be 
by  far  the  most  effective  deterrent  extant.  In  other  words, 
private  suits  result  not  in  fines  equalling  some  traction  of 
the  ill-gotten  gams,  but  in  damages  equalling  a  multiple 
of  those  gams. 


The  important  role  that  private  damage  suits  has  played  in  antitrust 
enforcement  is  widely  recognized    "While  iniunctive  relief  is  generally 
corrective  in  form,  the  treble  damage  remedy  clearly  has  an  important 
element  of  deterrence  built  into  it   This  element  ot  deterrence  has 
been  particularly  important  as  a  practical  matter  because  the  criminal 
sanctions  in  the  Sherman  Act  have  been  woefully  inadequate  for 
generations  "  Donald  I   Baker.    "Antitrust  Relief  and  the  Role  of  the 
Government  in  Obtaining  ft."  Remarks  prepared  tor  Defivery  at  the 
Eighth  New  England  Antitrust  Conference,  Boston,  fvtassachusetts, 
November  1 ,  1974 

The  Wall  SlreelJoumal.  October  18.  1973 

Wall  Products  Co   v  National  Gypsum  Co.,  357  F  Supp   832 

The  Bureau  of  Nationaf  Affairs,  Inc  ,  Antitrust  and  Trade  Regulation 

Report.  No   645,  p   1 

Cify  ol  Detroit,  et  al   v  Grinnell  Corp  .  495  F  2d  448. 

Telex  Corp   v   IBM  Corp  .  367  F  Supp   258   Reversed  on  Jan   24. 

1975  by  the  Court  ol  Appeals  lor  the  10th  Circuit 

Zenith  Radio  Corp   v  Hazeltme  Research  Inc  .  401  U  S  321 
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What  Changes  Should  Be  Made? 

At  the  federal  level,  penalties  such  as  those  which 
died  in  the  last  Congress,  if  enacted,  could  become 
effective  deterrents  to  price  fixing   Investigation  of  and 
litigation  against  concentrations  of  economic  power  could 
be  expanded  but  this  would  require  funding  substantially 
beyond  the  present  level,  which  is  paltry  by  any  reason- 
able standard   The  cost  to  the  nation's  taxpayers  of  the 
entire  Antitrust  Division  today  equals  somewhere  between 
two  and  three  new  high  schools  or  about  10  percent  of 
the  unsold  1974  Ford  Pintos,  or  about  1  Vi  hours  of  the 
cost  of  the  Defense  Department,  or  what  Procter  and 
Gamble  spends  advertising  Crest  toothpaste  in  a  single 
year,  according  to  Ralph  Nader  * 

In  addition  to  direct  action  at  the  federal  level,  much 
could  be  done  to  enhance  the  usefulness  of  private 
litigation  in  curbing  pricing  abuses.  The  law  provides  that 
the  final  ludgment  or  decree  in  a  government  action 
constitutes  prima  facie  evidence  in  a  private  action  except 
in  the  instance  of  consent  ludgments  or  decrees  entered 
before  any  testimony  has  been  taken/  Stronger  opposition 
of  the  Justice  Department  to  acceptance  of  nolo  con- 
tendere pleas  in  government  suits  and  or  revision  of  this 
statutory  proviso  would  greatly  enhance  the  threat  of 
private  penalties  '■  Liberalization  of  the  rules  governing  the 
availability  to  private  plaintiffs  of  the  results  of  government 
investigations  would  have  the  same  effect. 

The  threat  of  large  class  action  damage  suits  doubt- 
less has  been  a  not  insignificant  factor  considered  by 
those  tempted  to  tamper  with  free  price  determination 
The  Supreme  Court's  recent  opinion  in  the  Eisen  case'" 
has  dulled  at  least  somewhat  this  threat   Congressional 
modification  of  the  now  apparently  stringent  requirements 
of  class  notification  would  bolster  this  antitrust  tool. 


Conclusion 

The  traditional  failure  of  application  of  maximum 
criminal  penalties  under  the  antitrust  laws  and  the  magni- 
tude of  such  penalties  in  relation  to  the  commerce 
involved  leads  to  the  conclusion  that  the  recently  revised 
penalties  will  not  act  as  a  significant  increased  deterrent  to 
antitrust  violations  and/or  as  an  effective  weapon  against 
inflation 

An  increase  in  general  enforcement  of  the  antitrust 
laws  to  move  against  monopoly  power  and  economic 
concentration  could  have  a  salutary  effect  on  prices  in 
many  sectors  but  such  an  effort  is  long-term  rather  than 
short-term  and  cannot  be  expected  to  alleviate  current 
inflationary  pressures. 

Increased  federal  penalties  could  help  Probably 
more  important,  in  the  long  run.  is  greater  funding  for  the 
Antitrust  Division  An  "enlightened  "  Congress  may  be  the 
only  solution  it  this  path  is  to  lead  to  upgraded  effective 
enforcement. 

The  most  effective  short-term  deterrent  to  antitrust 
violations  relating  to  pricing  is  private  damage  actions. 
If  the  antitrust  laws  are  to  be  an  effective,  short-term  oftset 
to  inflation,  statutory  changes  could  be  made  to  ease  the 
plaintiffs'  burden  and  further  enhance  this  effective  tool 
for  discouraging  violations  of  the  antitrust  laws. 


statement  of  Ralph  Nader  and  Mark  J  Green  before  the  Sub- 
committee on  Antitrust  and  Monopoly  of  the  Committee  on  the 
Judiciary.  April  5.  1973 

15  use  Sec   16(a) 

Admittedly,  at  the  same  time,  the  attractiveness  to  defendants  of  no/o 

pleas  would  be  reduced,  perhaps  commensurably 

Eisen  V  Carlisle  &  Jacquelin.  94  SCt  2140 
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SELECTED  DATA  ON  CRIMINAL  CASES  INSTITUTED  BY  THE 
DEPARTMENT  OF  JUSTICE  FROM  1965  TO  1974 


TABLE  1 


1955 
1966 
1967 
1968 
1969 
1970 
1971 
1972 
1973 
1974 


Numbei 

'  of  Delendams 

Indicted 

Firms 

Ind 

ividuals 

(1) 

(2) 

76 

36 

89 

60 

71 

67 

92 

39 

3 

2 

48 

35 

40 

18 

82 

50 

69 

51 

118 

67 

Commerce 

Involved' 

(dollars) 

(3) 


151 
1,527 

527 

575 

27 

1,079 

812 
6.413, 
5,457, 
5,231 


300,000 
500,000 
600,000 
010,200 
000,000 
800,000 
320,000 
600,000 
600,000 
440,000 


Ni 

jmber  ol  Maxi 

mum 

Fines 

Firms 

Individuals 

(4) 

(5) 

21 

0 

13 

0 

2 

0 

6 

0 

0 

0 

2 

1 

0 
0 

3 

0 

3 

0 

8 

0 

10  years 


688 


$21,803,170,200 


Total  Fines  Imposed 


1965 
1966 


1967 
1968 
1969 
1970 

1971 
1972 

1973 
1974 


(6) 


J1. 347,952 
1,527,751 


958,02803 
1.062.250 
100.000 
676.800 

535,000 
1.106.500 

836,350 
852.500  • 


(dollars) 
(7) 


S   91.500 
334.400 


154.554 

1 1 1 .000 

30.000 

155.000 

36.500 
218,000 

151,000 
121,500 


Total 


1 0  years 


S9, 003, 131  03      $1,403,454 


Total 

(8) 

$   1,439,452 
1,862,151 


1,112,582  03 
1,173.250 
130.000 
831.800 

571.500 
1.324.500 

987.350 
974.000 

$10.406  585  03 


Total  Fines 

Jail  Sentences 

as  Percent 

Ordered 

of  Minimum 

Number 

ol              Term 

Commerce 

Individuals             Served 

(percent) 

(9) 

(10) 

(11) 

0,95% 

0 

0 

0,12 

1 

15  days 

2 

1 
1 
1 

1 

1  day 
30  days 
7  days 
60  days 
50  days 

021 

0 

0 

020 

0 

0 

048 

1 

6  months 

0  08 

1 

3  months 

6 

1  month 

007 

0 

0 

002 

5 
1 

30  days 
9  months 

002 

3 

30  days 

0  02 

4 

30  days 

Inc'uOes  cO'DOraiions   liffns  and  assoctalions 

These  figures  are  absolute  mmimums  When  no  Oelmite  lime  penod  ot  the  conspiracy  was  specilied  and  or  when  no  hgure  was  given  for  the  delendants 
sales  in  the  aflecled  area,  no  estimate  ot  Ihe  mtmrnum  commerce  involved  could  tie  made 

Source      Trace  Regulation  Reporter  (Wasfiington   0  C    Commerce 
Clearing  House.  Inc  )    1965  through  l97d 
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TABLE  2 


ANTITRUST  CASES  FILED  BY  THE  DEPARTMENT  OF  JUSTICE  AND  BY  PRIVATE  PARTIES 

1965-1974 

NumDef  ot  Aniitrusi  Cases  Filed  and  Number  o(  Individuals  Indicted  by  the  Oepartmeni  of  Justice 


Cnminal 


Civil 


Number  ot 

Private  Anti- 

trust Cases 

Monop- 

Individ- 

Monop- 

Total 

Filed  in 

Fiscal 

Price 

oliia- 

uals 

Price 

oliza- 

Criminal 

U  S    District 

Year 

Fixing 
(1) 

tion 
(2) 

Total 
(3) 

Indicted 

(4) 

Fixing 
(5) 

tion 

Merger 
(7) 

Total 
(8) 

and  Civil 
(9) 

Courts' 

(6) 

(10) 

1965 

7 

1 

10 

41 

13 

6 

17 

33 

43 

446 

1966 

12 

0 

12 

43 

14 

5 

14 

32 

44 

444 

1967 

16 

0 

17 

70 

26 

6 

7 

36 

53 

536 

1968 

10 

1 

10 

48 

9 

3 

20 

40 

50 

659 

1969 

13 

2 

14 

28 

10 

3 

26 

39 

53 

740 

1970 

4 

0 

5 

14 

15 

11 

15 

54 

59 

877 

1971 

9 

2 

12 

34 

14 

15 

24 

52 

64 

1,003 

1972 

14 

, 

15 

24 

31 

13 

19 

72 

87 

1.203 

1973 

19 

1 

20 

42 

19 

5 

16 

42 

62 

1.152 

1974 

21 

3 

34 

84 

10 

6 

31 

33 

67 

1.230 

Noie  Detail  mav  noi  add  to  lolal  since  some  cases  involve   lor  eomple    both  price  tmng  and  monopolization  charges  while  olher  cases  such 

as  coniempi  proceedings  are  not  separately  snown 

Data  lor  1964  through  1972  exclude  iransfers  ot  cases  from  one  dismci  court  lo  another  dala  on  number  ol  transfers  are  not  available  lor  1973  and  1974 

Source      U  S  Oepanmenl  o'  Justice   Annual  Reoon  of  the  Attorney  General  of  the  untied  Stales.  U  S  Adminisir alive  OHice  o'  the  Umied  States  Courts. 
Annual  Report  of  the  Director   unpublished  data  lor  1974  were  obtained  trom  the  Oeparlment  ot  Justice  and  the  Administrative  Otiice  of  the 
U  S  Dislricl  Courts 


TABLE  3 


ANNUAL  BUDGET  FOR  THE  ANTITRUST  DIVISION 
OF  THE  DEPARTMENT  OF  JUSTICE 


1965-1974 

Total  No   ol 

Fiscal 

CriiDinal  and 

Average 

Year 

Budget 

Civil  Cases 

$  Per  Case 

($) 

(») 

(1) 

(2) 

(3) 

1965 

$   7,072,000 

43 

1164.465 

1966 

7,175,000 

44 

163.068 

1967 

7^95,000 

53 

141  415 

1968 

7.820.000 

50 

156.400 

1969 

8.352,000 

53 

157.585 

1970 

9.761.000 

59 

165.441 

1971 

11,079.000 

64 

173.109 

1972 

12.060.000 

87 

138,621 

1973 

12,836,000 

62 

207.032 

1974 

13,019.000 

JI 

194.313 

Tolal: 

1 0  years 

$96,669,000 

582 

$166,098 

Source   Antilrust  Division   Department  ol  Justice 
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DEPARTMENT  OF  JUSTICE  ANTITRUST  CASES  FILED 
1973-1974 


TABLE  4 

Page  1  of  5 


Allegation 


Amount  or  Commerce  Involved 


(1) 

us  V   First  National         1/12/73 

Bank  ot  Platteville, 

et  al 

US   V   AAV  Com-  1/16/73 

panies,  et  al 


US  V   Crane  Co  -1/23/73 


US  V,  Jahncke  1/26/73 

Service,  Inc  ,  el  al 

U  S  V   National  2/21/73 

Association  ot  Secur- 
ities Dealers,  Inc  , 
et  al 

US   V    Ed   Phillips  &         2/22/73 
Sons  Co 

US   V   Switt  Inslru-  2.26/73 

ments.  Inc  .  ef  al 


US  V   Dairymen,  Inc        3/29/73 
4/16/73 


US  V   National 

Broiler  Marketing 

Assn 

US   V   Guardian 

Industries  Corp  - 


4/16/73 


US  V,  Annpress  Bnck       4/19/73 
Co..  Inc  .  et  al 


U  S  V   Halliburton 
Co 


US,  V   Blue  Bell.  Inc  .      4/25/73 
el  al. 

US  V  Chicago  Board      4/26/73 

Options  Exchange, 

Inc 

US  V  American  5/7/73 

Technical  Industries, 

Inc 

US   V    Norris  5/9/73 

Industries.  Inc 


(2) 
Bank  merger  in  Platteville. 
Wisconsin 


Criminal  and  companion  civil 
cases  charging  cigarette  vending 
machine  operators  with  pnce 
(ixing  in  Cincinnati.  Ohio 

Reciprocal  purchasing  arrange- 
ments with  customers  and 
suppliers 

Criminal  charge  of  fixing  price  ot 
ready  mix  concrete  m  the  New 
Orleans,  Louisiana  area 

Conspiracy  to  prevent  develop- 
ment ot    secondary"  market 
in  muluals 

Conspiracy  with  its  retailers  to 
tix  prices  ot  liquor  in  Nebraska 

Criminal  and  Civil  Action 
charging  two  manufacturers  of 
microscopes  of  separately 
conspiring  with  their  dealers  to 
fix  prices 

Monopoly  in  sale  o1  milk  in 
southeastern  United  Slates 

Conspiracy  to  fix  United  Slates 
prices  of  chickens 

Acquisition  of  competing  installer 
of  auto  glass  in  Cleveland,  Ohio 
market 

Criminal  and  companion  civil 
charges  of  fixing  prices  of  con- 
crete block  in  the  greater 
Chicago,  iiimois  area 
Acquisition  ot  competing 
designer  and  constructor  of  elec- 
trical power  generating  facilities 


Acquisition  of  fourth  largest 
manufacturer  of  industrial  rental 
garments  by  second  largest 
Fixing  commission  rates  and 
brokerage  fees  charged  by 
brokers  trading  securities  options 
Acquisition  ot  seventh  largest 
producer  of  artificial  Chnstmas 
trees  by  first  largest 
Acquisition  of  leading  producer  of 
compressed  gas  cylinders  by 
another 


(3) 

(4) 

$27  0  million  m  deposits 

Dismissed  when 
merger  agree- 
was  terminated 

$4,5  million  of  a  $5  0  million 
market 

Nolo  Conten- 
dere pleas  and 
fines 

1 970  total  sales  were  $680 
million 

Consent  |udg- 
meni  entered 

S7  5  million  or  60  percent  of 
area  market 

Nolo  conten- 
dere pleas  and 
fines 

1971  sales  of  mutual  fund 
sales  were  above  $5  i  billion 

Court  ruled 
system  immune 
from  antitrust 
attack 

30  percent  ot  wholesale  dis- 
tilled spirits  in  Nebraska 

Consent  decree 
entered 

$5  million 

Nolo  conten- 
dere pleas  and 
fines 

9.500  dairy  farmer  members 

Pending 

S600  million  in  1971  or  50 
percent  of  market 

Pending 

Guardian  makes  9  5  percent 
of  auto  glass  sales,  acquired 
firm  makes  32  percent 

$12  million  in  1970  m  greater 
Chicago  area 


Acquired  firm  (EBASCO) 
consulted  on  14  5  percent  of 
fossil  fuel  capacity  installed  m 
United  States  between  1968 
and  1972,  acquiring  subsidiary 
consulted  on  5  7  percent 

$37  million  of  $1 13  million 
market 

$25  to  $65  commission  on 
each  trading  unit  order 

$13  6  million  or  34  2  peiceni 
of  market 

25  8  to  97  9  percent  ol 
relevant  submarkels 


Pending 


Mostly  nolo 

contendere 
pleas  and  fines 


Pending 

Pending 
Pending 
Pending 
Pending 
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DEPARTMENT  0^  JUSTICE  ANTITRUST  CASES  FILED  (Continued) 
1973-1974 


Case 

□ale  Filed 

(1) 

U.S.  V   MelfO  MLS. 

5/21/73 

Inc 

US  V  Jackson  Hole 

521/73 

Service  Station  Asso- 

ciation, el  al 

U  S  V  Finis  P 

5/24/73 

Ernest.  Inc  .  el  al 

U.S.  w  Hercules. 

5/31/73 

Inc..  el  al. 

US  V  Texaco. 

6/12/73 

Inc..  e(  a/ 

Allegation 


US  V   The  Real  6/19/73 

Estate  Board  ot  New 
York.  Inc  et  al 

US  V   Industrial  6/27/73 

Electronic  Engineers. 

Inc. 

US  V   Morgan  Drive        8/2/73 
Away.  Inc  .  e(  at 


US   V   United  Parcel        8  3  73 
Service  ot  America, 
Inc  .  et  al 

US   tf  Georgia  Aulo-        8/8/73 
malic  Merchandising 
Council.  Inc  ,  et  al 

US  V  Goodyear  Tire      8/9/73 

and  Rubber  Co ; 

U  S  V  Firestone  Tire 

and  Rubber  Co 

US  V   Arnnco  Sleel  8 '30' 73 

Corp .  ef  al 


U  S  V   Aviation 
Specialties  Co  .  Inc  . 
et  al 


(2) 

Conspiracy  to  fix  commission 
tees  on  real  estate  transactions  m 
Tidewater  Area  ot  Virginia 
Criminal  and  companion  civil 
charges  ot  fixing  prices  of  gas- 
oline and  automotive  services  in 
Jackson,  Wyoming  area 

Criminal  charge  o(  rigging  bids 
on  urban  renewal  construction 
project  in  East  St   Louis,  Missouri 
Joinl  venture  in  manufacture 
of  polypropylene 


Agreeing  to  restrict  sale  of 
gasoline  to  independent  marketers 


Fixing  commission  rates  on 
sales  and  management  of  coop- 
erative apartments  m  New 
York  County 

Monopolizing  manufacture  and 

sale  of  miniature  instruments 

used  to  monitor  electronic 

equipment 

Criminal  Charge  ot  monopolizing 

business  of  transporting  mobile 

homes 

Criminal  and  companion  civii 
charges  ot  allocating  customers 
for  delivery  ot  packages  m  the 
Philadelphia.  Pennsylvania  area 
Criminal  and  companion  civil 
charges  ot  fixing  prices  ol  bever- 
ages sold  in  cups  through  vend- 
ing machines  m  Atlanta  area 
Monopolizing  the  replacement 
tire  market  including  anti- 
competitive acts  and  acquisitions 

Criminal  charge  of  fixing  prices 
and  monopolizing  the  sale  of 
reinforcing  steel  bars  m  Texas 


Amount  of  Commerce  Involved 
(3) 

50  members  of  Metro  MLS— 
all  their  exclusive  listings 

$2  million  rn  Jackson  area 


Hercules  is  leading  manufac- 
turer ot  polypropylene  m 
United  States,  Mitsui  is  a  lead- 
ing producer  in  Japan 

Refined  products  increasing  to 
106,000  bbis  per  day  by  1976 
and  option  tor  Texaco  to 
purchase  refinery  owned  by 
Coastal  States  Producing  Co  . 
which  produces  135.000 
bbis  per  day 

Cooperative  units  wiih  total 
asking  pnce  of  approximately 
$67  million 

1972  sales  of  defendant  were 
$5  6  million 


Three  leading  transporters 
have  85  percent  of  market 
and  $71  million  m  1971 
revenues 
N  A 


Consent  judg- 
ments entered 


Complaint 
dismissed 


Found  guilty 
by  jury 

Consent  decree 
entered 


Consent  decree 
entered 


Pending 


Pending 


Nolo  conten- 
dere pleas  and 
fines,  civil  suit 
tiled  12/5/74 

Nolo  conlen- 
plea  and  fine 


1971  beverage  sales  by  Nolo  conten- 

defendants  were  $5  1  million  in    dere  pleas  and 
Atlanta  area  tmes 


Goodyear  has  28  percent  and 
Firestone  has  25  percent  of 
$2  billion  market 


1971  sales  of  rebars  by  defen- 
dants were  above  $40  million 


Pending 


Nolo  conten- 
dere pleas  and 
lines,  some 
cases  pending, 
companion  civil 
suit  filed 
10/15/73 


Criminal  and  companion  civil  Portion  of  $26  million  spent  on     Nolo  conten- 

charges  o(  fixing  prices  o(  federal     program  to  control    fire-ant  *        dere  pleas  and 
crop-dusting  contracts  tines,  consent 

decree 
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DEPARTMENT  OF  JUSTICE  ANTITRUST  CASES  FILED    (Continued) 
1973-1974 


Case 


Date  Filed 
"~  "  (1) 

U  S  V   Black  and  9/28/73 

Decker  Manutactunng 
Co  .  et  al 

US  V  American  10  4/73 

Metal  Products  Corp  , 
et  al 


U  S  V    Rooling, 
Metal  and  Heating 
Associates.  Inc 


10/11    73 


US  V  Allan  Molasky.     10/11    73 
er  al. 


US   V   Interstate  10/15/73 

Gopher  News,  Inc  , 
et  al 


U  S  V  Combustion         11/2/73 

Engineering.  Inc.. 

e;  al 

US  V   Michigan  11/14   73 

National  Corp  .  el  al 


US  V   The  Merchants    ii    29/73 
National  Bank  ot 
Burlington,  el  al 

US   V   Patrick  M  12   18/73 

King 


US   V    United  States       12/27/73 
Gypsum  Co  ,  el  al 


US  V   Mid-America        12-27/73 
Dairymen,  Inc  ,  el  al 

U  S    V   Amateur  12/28/73 

Softball  Association 

ot  America 

US  V  Goodpasture,       12. 28  73 

Inc 

US  V   Huckaba  &  i    17   74 

Sons  Construction 
Co  .  et  al 


U  S  V   Rambo  Baking      2  / 14  /  74 
Co.  ol  Tucson,  el  al 


Allegation 


(2) 

Acquisition  ot  largest  manutac- 
tu'er  ot  gasoline-powered  Cham 
saws  by  largest  manufacturer  o( 
portable  electric  power  tools 
Criminal  charge  ol  dxmg  prices 
ot  gas  ventilation  pipe 

Conspiring  to  limit  the  length 
ot  guarantees  for  replacement 
roots  in  the  Philadelphia, 
Pennsylvania  area 
Criminal  charges  ot  attempting  to 
monopolize  wholesale  distribution 
ot  magazines  and  paperback 
books  m  the  Gull  Coast  area 

Criminal  charge  ot  restraining 

wholesale  trade  ot  paperback 

books  and  magazines  in  Houston. 

Galvesion  and  San  Antonio, 

Texas 

Criminal  and  companion  civil 

charges  of  tixmg  prices  of 

chromite  sand 

Acquisition  ol  tour  banks  m 

Michigan 

Bank  merger  in  Monlpelier  and 

Burlington.  Vermont  market 


Amount  of  Commerce  Involved 
(3) 

1972  total  sales  ol  gasoline- 
powered  chain  saws  were 
$115  million 


Hold-separate 
order  entered 


Defendants  sales  m  1970  were 
about  $12  million 

Member  firms   revenues  n 
1972  were  above  $7  5 

million 


Nolo  conten- 
dere pleas  and 
fines 

Consent  decree 
entered 


1972  sales  by  wholesalers  in 
area  were  above  $6  million 


Pending 


Nolo  conten- 
dere pleas  and 
tines 


Criminal  charge  of  giving  perjured     N  A 
testimony  in  trial  ol  fixing 
prices  m  mechanical  contracting  \ 
Louisville,  Kentucky 


Accounted  in  1971  for  above 

90  percent  of  $2  5  million 

market 

Michigan  National  had  1 7  7  to 

39  4  percent  ol  various  local 

market  bank  deposits 

Second  and  fitlh  largest  shares 
of  commercial  bank  deposits 
in  Monlpelier-Barre  area 


Nolo  conten- 
dere pleas  and 
lines 

Dismissed  with- 
out preiudice. 
reiiled  6/13/74 

Complaint 
dismissed 

Verdict  ol  not 
guilty 


Delendanis  sold  $4  billion  ot         Pending 
gypsum  board  during  period  ol 
conspiracy,  currently  have 
above  90  percent  ol  market 

19,000  milk  producers  are  Pending 

members 


Criminal  and  companion  civil 
charge  ol  lixing  prices  of 
gypsum  board 

Monopolizing  sale  of  milk  in 
central  United  States,  includes 
10  states 

Conspiracy  to  restrain  trade  in 
sale  ol  top-grade  softballs 

Restraining  competition  among 

stevedoring  companies  in  the 

Houston,  Texas  area 

Criminal  actions  against  rigging         Sum  ot  low  bids  on  1 1  involved 

bids  on  federally  assisted  highway    projects  was  above  $20 

projects  m  Illinois  million 


1971  industry  sales  were 
above  $6  million 


Defendant  owns  gram  elevator 
in  Houston  area 


Criminal  and  companion  civil 
charges  of  fixing  prices  of  bakery 
products  m  Arizona 


Defendants'  sales  were  about 
$31  million  in  1972 


Pending 


Pending 


Some  nolo  con- 
tendere pleas, 
some  guilty  ver- 
dicts, some 
pending 

Nolo  conten- 
dere pleas  and 
tines 
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DEPARTMENT  OF  JUSTICE  ANTITRUST  CASES  FILED   (Conlinued) 
1973-1974 


Case 

Dale  Filed 

(1) 

US  V  Mrs  Smiths 

2/21/74 

Pie  Co 

US  V  Cenain-teed  2.  27- 74 

Products  Corp  ,  et  al 


US  V  H  S   Crocker        3/12/74 
Co  .  Inc  .  e^  al 


US  V  American  3/19/74 

Cyanamid 


U  S  V  Climalrol 
Corp  .  ef  al 


U  S  V   Greater  Los  3  27  74 

Angeles  Solid  Wastes 

Management  Assn  . 

et  at 

US  V  Copper  Devel-       4   17  74 

opment  Association, 

Inc  .  et  al 

US  V  Albertsons,  4   19/74 

Inc    e;  al 


US  V  Armco  Steel  4  23  74 

Corp  .  el  al 

U  S   V   Martin  Lmen  5  3  74 

Supply  Co  .  et  al 


US  V   Oregon  State         5- 9.  74 
Bar 


U  S  V  American 
Building  Mainte- 
nance Corp  ,  el  al 


U  S  V  Beatrice 
Foods  Co..  el  al 


U  S  V   Continental 
Can  Co  .  tnc 


5/  16/74 


6/19  74 


Allegation 


(2) 

Acquisition  ol  (our  related 
companies 


Acquisition  ol  competing  manu- 
facturer ol  liberglass  insulation, 
leaving  only  Ihree  producers 
in  industry 

Criminal  and  companion  civil 
charges  ol  fixing  prices  ol  paper 
labels 


Criminal  and  companion  civil 
charges  ol  riggmg  bids  on  build- 
ing maintenance  work  m  New 
Jersey 

Criminal  and  companion  civil 
charges  ol  lixmg  prices  ol  wood 
loilet  seals  Irom  1965  to  1974 

Reciprocal  purchasing  arrange- 
ments with  customers  and 
suppliers  Since  1949 


AmounI  of  Commerce  Involved 
(3) 

Mrs  Smith  s  1972  sales  were 
$53  5  million  or  33  percent  of 
Irozen  dessert  pies,  acquired 
company  s  sales  were  $12  2 
million 

Ceriam-teed  had  l  7  8  percent 
and  acquired  lirm  had  1 1  5 
percent  of  1972  industry 
sales  ol  $151  7  million 
Sales  ol  nine  producers 


Criminal  charge  of  violating  a 
1964  consent  decree  limiting  pro- 
duction ol  melamine  pursuant  to 
monopoly  charge 

Criminal  and  companion  civil 
charges  ol  allocating  building 
material  customers  m  three 
three  county  area  m  Florida 
Rigging  bids  lor  trash-haulmg 
in  the  Los  Angeles,  Calilorma 
area 

Restricting  licensing  ol  a  patent 
on  a  special  plumbing  system 

Acquisition  ol  wholesale  grocery 
firm  by  retail  grocery  firm  in  Idaho 


Criminal  charge  of  allocating 

customers  of  remlorcmg  steel 

bars  m  Louisiana 

Criminal  and  civil  charges  of 

violating  1969  consent  judgment 

on  conduct  ol  linen  rental  supply 

business 

Maintaining  fee  schedules 


Cyanamid  limited  until  1974  to 
30  million  pounds  production 
ol  over  70  million  pounds 
capacity  until  rest  ol  industry 
increases  capacity 
Defendants'  sales  of  screen 
enclosures  m  area  in  1972 
were  about  $3  million 


(4) 
Pending 


Pending 


Nolo  conten- 
dere pleas  and 
tines  suspend- 
ed sentences, 
special  proba- 
tions requinng 
speeches  con- 
demning price- 
fixing  belore 
CIVIC  groups 
Pending 


Pending 


Annual  revenues  of  defendants     Pending 
about  $30  million 


Plumbing  systems  m  high-nse       Pending 
ollice  and  residential  buildings 


Wholesaler  had  43  percent  or 
$53  million  of  sales  in  1972 
m  southern  Idaho-eastern  Ore- 
gon market 

Defendants'  sales  of  rebars  m 
1972  were  about  $6  million 
in  area 


Pending 


Nolo  conten- 
dere pleas  and 
fines 


Two  Texas  companies  i 
rental  supply  business 


linen       Pending 


All  attorneys  m  Oregon  with 

annual  revenues  ol  about  $150 

million 

Defendants   revenues  m  1972 

were  about  $25  million 


Defendants'  sales  during 
conspiracy  were  about  $100 
million  or  above  75  percent  of 
industry  sales 

Delendants  sales  m  1972 
were  about  $2  2  billion 


Pending 


Nolo  conten- 
dere and  guilty 
pleas  and  lines, 
suspended 
sentences 
Nolo  conten- 
dere pleas  and 
fines,  some 
pending 

Consent  decree 
entered 
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DEPARTMENT  OF  JUSTICE  ANTITRUST  CASES  FILED  (Concluded) 
1973-1974 


TABLE  4 
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Case 

Date  Filed 

(1) 

U  S   V    GfOW 
CHemical  Corp 

6/27/74 

US  V.  Leggeti  & 
Piatt.  Inc 

6/28/74 

U  S   V    Foote  Mineral 
Co  ,  el  al 

6/28/74 

Allegaiion 


U  S  V   Ambrose  7/17/74 

Printing  Co  .  Inc.. 
et  al 

US   V    E   I   duPonl  7/18/74 

de  Nemours  and  Co  . 
ef  al 

US  V   Bethlehem  8/5/74 

Steel  Corp  .  et  al 

US  V   Borden.  Inc  8   16  74 

et  al 


US  V  Hughes  Tool         8  30  74 
Co  .  et  al 

US  V  Champion  9  6.  74 

International  Corp  . 

et  al 

US  V  Slide-Rite  Mig       9  10.  74 

Corp  .  el  al 

US  V   Clovis  Retail  9/27/74 

Liquor  Dealers  Trade 
Assn  ,  ef  al 

US  V   Saks  &  Co.         10/7/74 
ef  al 


US  V  Real  Estate  11/19  74 

Board  ol  Rochester. 

N,Y  ,  Inc, 

US  V   National  11/19/74 

Board  of  Fur  Farm 

Organizations.  Inc  . 

et  al 

US  V  American  11  /20/74 

Telephone  and  Tele- 
graph Co  ,  et  al 


US   Customs  Brokers     1 1  /21  /74 
and  Forwarders  Asso- 
ciation ol  Miami,  Inc 

U  S  V  Addison-  i  W24/74 

Wesley  Publishing 
Co  ,  ef  al 

US   V   CBS,  Inc  12/10/74 

ef  at 

U  S  V   DeBeers  12/10/74 

Industrial  Diamond 

Division  Limited, 

ef  al 

US  V  Calilornia  and      12/19/74 

Hawaiian  Sugar  Co  . 

ef  al 


(2) 

Reciprocal  purchasing  arrange- 
ments with  customers  and 
suppliers  Since  1968 
Acquisition  ol  metal  bed  Irame 
manufacturer  m  North  Caroltna 
by  another  m  Missouri 

Allocating  lithium  sales  in 
world  markets 
Criminal  charge  of  rigging 
bids  on  printing  services  and 
office  supplies  for  sales  to  the 
State  of  Tennessee 

Criminal  and  companion  civil 
charges  of  fixing  pnces  of  dyes 


Criminal  and  companion  civil 
charges  of  rigging  bids  on  rebars 
m  Florida  since  1960 

Criminal  and  companion  civil 
charges  of  fixing  pnces  of  dairy 
products  tn  Anzona 

Acquisition  of  leading  manufac- 
facturer  of  oil  field  handling  tools 

Criminal  and  companion  civil 
charges  of  rigging  bids  on  pur- 
chases of  public  timber  in  Oregon 
Criminal  and  companion  civil 
charges  of  fixing  prices  of  zipper 
sliders 

Criminal  and  companion  civil 
charges  of  fixing  prices  of  alco- 
holic  beverages  m  Clovis.  New 
Mexico 

Criminal  and  companion  civil 
charges  of  fixing  pnces  of 
women's  fashions  m  the  New 
York  City  area 

Fixing  fees  for  sale,  lease  and 
management  of  real  estate 

Criminal  and  companion  civil 
charges  of  fixing  prices  of  mink 
pelts 

Monopolizing  telephone  service 
and  equipment 


Arnount  of  Commerce  Involved 
(3) 

1971  sales  of  $60  million  of 
paint  and  coatings 

Acquirer  had  5  percent, 
acquired  had  6  7  percent  of 
1971  market  of  $28  3 
million  east  ol  Rockies 

Foote  controls  45  percent  of 
of  U  S   lithium  production 

Defendants'  sales  to  state 
from  1968  to  1971  were  about 

$1  4  million 

Defendants'  dye  sales  were 
$300  million  of  $480  million 
market  in  1971 

Defendants'  reOar  sales  in 
1972-73  were  above  $85 

million 

Four  defendants  sales  in  1973 

were  about  $80  million  or 

about  90  percent  of  Arizona 

market 

Acquired  firm  had  sales  of 

$4  9  million,  about  40  percent 

of  1973  market 

Defendants  sales  ot  timber 
products  were  about  $40  mil* 
lion  in  northern  central  Oregon 

Defendants,  all  principal  manu- 
facturers, had  annual  sales 
total  of  about  $6  million 

Clovis  reletilers  sales  were 
above  $5  million  m  1972 


Criminal  and  companion  civil 

charges  ol  fixing  pnces  of  freight 

fonwarding  and  brokerage 

services 

Dividing  world  markets  for  the 

sale  of  books 


Monopolizing  pnme  time  tele- 
vision entertainment  programming 
Criminal  and  companion  civil 
charges  ot  fixing  prices  of 
diamond  abrasive 

Criminal  and  civil  charges  of 
fixing  prices  of  refined  sugar  in 
three  regional  markets 


Consent  decree 

entered 

Pending 

Pending 
Pending 


Nolo  conten- 
dere pleas 
except  for  one 

defendant 

Nolo  conten- 
dere pleas  and 
lines,  pending 

Nolo  conten- 
dere pleas  by 
most  indivi- 
duals, pending 
Pending 


Pending 


Nolo  conten- 
dere pleas  and 
fines 
Pending 


Defendants  sales  of  women's       Pending 
clothing  m  the  area  were  $70 
million  in  1972 

Real  estate  sales  of  $174  mil-       Pending 

tion  were  made  by  the  Board 

in  1972 

All  domestic  mink  ranchers  had    Pending 

sales  of  $60  million  m  1973 


Western  Electric  had  sales  Pending 

in  1973  ot  above  $7  billion. 

AT&T  subsidiaries  supply 

above  80  percent  of  domestic 

telephones 

Members  received  $4  million         Pending 

m  1970  for  preparation  of 

export  and  import  documents 

Annua!  U  S    book  sales  are  Pending 

above  $2  billion,  imports  $140 

million,  exports  above  $250 

million 

Three  major  national  networks      Pending 

Worldwide  gril  sales  ot  defen-       Pending 
dants  were  $61  million 
in  1973 

In  1972,  69  percent  of  $268         Pending 
million  market,  53  percent  of 
$770  million  market,  $50  million 
or  86  percent  of  a  third  market 


N  A   —  not  available 
Source       Trade  Regulation  Reporter  (Washington,  D  C    Commerce  Clearing  House,  Inc  ,  1973  and  1974) 
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Peter  Max 


Peter  Max 

Vice  PresidenI,  National  Economic  Research  Associates,  has 

participated  in  well  over  50  antitrust  cases  while  at  NERA  and 

has  appeared  as  an  expert  witness  in  several  District  Courts 

and  before  the  Federal  Trade  Commission  He  taught  at  both 

Cornell  University  and  the  Graduate  School  of  Industrial 

Administration  at  ttie  Carnegie  Institute  of  Technology  His 

articles  have  appeared  in  The  Antitrust  Bulletin,  and  he  is 

coauthor  of  The  Implications  of  Reduced  Defense  Demand  lor 

the  Electronics  Industry  and  also  Economic  Base  Study.  Grand 

River  Basin.  Michigan,  both  published  by  the  US  Government. 


National  Economic  Research  Associates  provides  a 

full  range  of  economic  research  and  consulting  services 

Among  the  areas  of  specialization  are 

■  Antitrust  economics 

■  Regulatory  policy  and  public 
utility  economics,  including 
cost  studies,  rate  of  return 
analyses  and  rate  design 
economics 

■  Energy  and  mineral  economics 

■  Pricing  policy  and  costing 
methods 

■  Tax  matters 

■  Regional  economics,  including 
urban  transportation 

■  Economic  statistics,  including 
collection,  analysis  and 
presentation  of  statistical  data 

■  Equal  employment  and  other 
labor  practices 


n/e/r/a 
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U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly, 

Committee  on  the  Judiciary, 

July  29,  1976. 
Hon.  Lewis  A.  Engman, 
Chairman,  Federal  Trade  Commission, 
Washington,  D.C. 

Dear  Mr.  Chairman:  The  hearing  record  on  S.  1284  has  been  closed  for 
some  time  now,  and  all  the  supplementary  material  for  inclusion  in  the  record 
has  been  received  except  for  the  Commission's  response  to  a  May  7  question 
from  staff  respecting  Title  VI  of  the  bill.  For  your  convenience,  I  am  enclosing  a 
xerox  copy  of  your  interchange  with  Mr.  Nash. 

As  Mr.  Lewis  may  have  advised  you,  S.  1284  has  been  reported  by  the  Sub- 
committee. It  is  now  pending  in  full  Committee  and  cannot  be  taken  up  until 
one  week  after  the  printing  of  the  S.  1284  hearing  record.  It  is  my  strong  desire 
to  submit  all  remaining  portions  of  the  record  to  GPO  next  week  for  galleys  and 
page  proofs.  Your  cooperation  will  be  appreciated  in  responding  by  the  close  of 
business  Friday,  August  1,  1975,  as  to  whether  the  Commission  agrees  with:  d) 
the  1966  position  of  then  Chairman  Paul  Rand  Dixon  supporting  the  utilization 
of  nolo  pleas  as  prima  facie  evidence  in  subsequent  private  cases;  and  (2)  his 
1966  position  that  the  bill  be  broadened  to  make  an  antitrust  cease  and  desist 
order  of  the  FTC  admissible  as  evidence  in  subsequent  treble  damage  actions 
based  upon  the  same  violations  of  law  as  found  by  the  Commission. 
Many  thanks  for  your  cooperation. 
Sincerely, 

Philip  A.  Hart,  Chairman. 
Enclosure. 


Federal  Trade  Commission, 
Washington,  D.C,  July  SI,  1975. 
Hon.  Philip  A.  Hart, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  This  letter  relates  to  the  Commission's  testimony  of 
May  7,  1975,  on  S.  1284  before  the  Subcommittee  on  Antitrust  and  Monopoly 
of  the  Senate  Committee  on  the  Judiciary.  At  those  hearings  Committee  Counsel 
Nash  solicited  the  views  of  the  Commission  on  a  recommendation  made  by  then 
Chairman  Dixon  in  his  statement  of  July  13,  1966,  while  testifying  before  this 
same  Subcommittee  on  S.  2512,  89th  Congress.  He  recommended  at  that  time  a 
clarifying  amendment  to  Section  5(a)  of  the  Clayton  Act  (15  U.S.C.  16(a)),  which 
provides  that  a  "final  judgment  or  decree  heretofore  or  hereafter  rendered  in 
any  civil  or  criminal  proceeding  brought  by  or  on  behalf  of  the  United  States 
under  the  antitrust  laws  to  the  effect  that  a  defendant  has  violated  said  laws  shall 
be  prima  facie  evidence  against  such  defendant  in  any  action  or  proceeding 
brought  by  any  other  party  against  such  defendant  under  said  laws  ...  as  to 
all  matters  respecting  which  said  judgment  or  decree  would  be  an  estoppel  as 
between  the  parties  thereto  .  .  ."  Chairman  Dixon  recommended  that  this 
section  be  amended  by  including  final  cease-and-desist  orders  of  the  Federal 
Trade  Commission  to  insure  that  such  orders  would  be  given  the  same  evidentiary 
value  in  subsequent  litigation  as  other  "final  judgments  or  decrees." 

At  the  time  when  Chairman  Dixon  testified,  the  extent  to  which,  if  at  all,  a 
final  order  of  the  Federal  Trade  Commission  was  a  final  judgment  within  the  mean- 
ing of  that  section  of  the  Clayton  Act  had  not  baen  judicially  determined,  and  the 
issue  was  the  subject  of  considerable  uncertainty.  This  issue  has  now  been  litigated 
in  Farmington  Dowel  Products  Co.,  Inc.  v.  Forster  Mfg.  Co.,  Inc.,  421  F.  2d  61 
(1970),  which  held  that  Section  5(a)  of  tha  Clayton  Act  is  applicable  to  final 
orders  of  the  Commission.  The  Farmington  case  was  cited  and  followed  by  the 
court,  in  Purex  Corp.,  Ltd.  v.  The  Proder  &  Gamble  Co.,  308  F.  Supp.  584  (1970); 
453  F.  2d  288,  cert,  denied,  92  S.  Ct.  1499;  405  U.S.  1065  (1972).  These  cases 
clearly  hold  that  final  orders  of  the  Federal  Trade  Commission  are  to  be  admitted 
pursuant  to  Section  5(a)  of  the  Clayton  Act  as  prima  facie  evidence  in  private 
suits  to  the  same  extent  as  any  other  final  judgment  or  decree  by  a  Federal  court 
"in  any  civil  or  criminal  proceeding  brought  by  or  on  behalf  of  the  United  States 
under  the  antitrust  laws.  .   .  ." 
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In  view  of  the  now  settled  state  of  the  decisional  law,  we  believe  that  there  is 
no  longer  a  need  for  a  clarifying  amendment  to  Section  5(a)  of  the  Clayton  Act. 

Counsel  Nash  in  his  question  also  noted  that  Chairman  Dixon  in  the  same  1966 
hearing  had  recommended  approval  of  legislation  which  would  allow  a  final  judg- 
ment based  upon  a  tiolo  coulendere  plea  in  a  criminal  antitrust  proceeding  to  be 
used  thereafter  as  prima  facie  evidence  in  subsequent  civil  actions  involving  a 
defendant  who  entered  such  plea.  The  Commission  continues  to  be  of  the  view, 
as  expressed  by  the  Commission's  statement  on  May  7,  that  it  will  defer  to  the 
views  of  the  Department  of  Justice  on  a  comparable  provision  in  Title  6  of  S.  1284. 

While  the  Commission  has  a  common  interest  with  the  Department  of  Justice 
in  measures  which  may  increase  the  deterrence  of  private  treble  damage  antitrust 
actions,  this  provision  would  also  have  side  effects  in  areas  which  fall  within  the 
exclusive  domain  of  that  Department.  These  areas,  which  involve  criminal  pro- 
ceedings by  the  Department,  are  fully  outlined  in  the  statement  of  Assistant 
Attorney  General  Kauper  of  May  7,  1975,  on  this  bill.  His  statement  reinforces 
the  Commission's  view  that  the  Department  of  Justice  has  the  paramount  interest 
in  the  nolo  contendere  issue,  and  should  accordingly  have  the  controlling  voice 
in  advising  Congress  in  the  premises. 

Your  interest  in  inviting  our  views  on  proposed  amendments  which  may  im- 
prove the  effectiveness  of  the  laws  administered  by  the  Commission  is,  as  always, 
greatly  appreciated. 

Robert  J.  Lew'is,  General  Counsel. 
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Honorable  Philip  A.  Hart 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Hart: 

In  accordance  with  your  request  we  have  prepared  a 
table  showing  the  number  of  criminal  and  civil  cases 
instituted  by  this  Division  over  the  last  six  fiscal  years. 

We  have  also  listed  the  criminal  cases  by  name  with 
the  present  status  as  of  December  1,  1974. 

If  you  need  any  additional  information  we  will  be 
glad  to  obtain  it  for  you. 

Sincerely  yours, 

TH0^4AS  E.  KAUPER/ 
Assistant  Attorney  General 
Antitrust  Division 
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Cases  Fi 

led 

1969 

1970 

1971 

1972 

1973 

1974 

Civil 

39 

54 

52 

72 

42 

33 

Criminal 

14 

5 

12 

15 

20 

34 

Total 

53 

59 

64 

87 

62 

67 

1969 


Name  of  Case 


Status 


Wilfson  Sporting  Goods  Co.,  et  al. 
Oregon  Restaurant  and  Beverage 

Association,  et  al. 
Intercontinental  Fur  Corp.,  et  al. 
Hobart  Manufacturing  Company,  et  al. 
N.V.  Nederlandsche  Combinatie  Voor 

Chemischo  Industries,  et  al. 
F.  W.  Means  &  Company,  et  al. 
Columbus  Bowling  Proprietor's 

Association 
Independent  Towel  Supply  Company, 

et  al. 
Circle  Floor  Co.,  Inc.,  et  al. 
W.  R.  Grace  &  Company,  et  al. 
Beatrice  Foods  Co.,  et  al. 
Campanella  &  Cardi  Ready-Mix 

Concrete  Co.,  et  al. 
The  Globe  Chemical  Co.,  Inc.,  et  al. 
Dunham  Concrete  Products,  Inc.  et  al. 


Nolo  &  Fines  $23,000. 

Guilty  verdict  $11,000. 
Nolo  Sr  Fines  $165,500. 
Nolo  &  Fines  $7,500. 

Pretrial  hearing  scheduled. 
Nolo  &  Fines  $22,500. 

Nolo  s.  Fine  $2,500. 

Nolo  i,   Fines  $35,000. 

Nolo  &  Fines  $130,000. 

Dismissed. 

Nolo  &  Fines  $157,500. 

Nolo  &  Fines  $90,000. 
Nolo  &  Fines  $65,000. 
Defendant  appealing  to  _-/ 
Supreme  Court. 


*9liBfts;y'" 


1970 


Kelsey-Hayes  Company,  et  al. 
Federacion  De  Transporte  De 

Puerto  Rico,  et  al. 
Charles  W.  Bengimina,  et  al. 
Hilton  Hotels  Corporation,  et  al. 


Frito-Lay,  Inc.,  et  al. 
1971 


I 


Dismissed  by  court. 

Acquitted. 

Nolo  &  Fines  $45,000. 

8  -  Nolo  &  Fines  $29,500.; 

1  -  Not  guilty  by  jury;  and 

1  -  Guilty  by  jury. 

Nolo  &  Fines  $105,500. 


Metro  Denver  Concrete 

Association,  et  al. 
Air  Conditioning  and  Refrigeration 

Wholesalers,  et  al. 


Nolo  &  Fines  $52,300. 
Nolo  &  Fines  $70,000. 
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Mnnufactiirors'  Association  of  the 

Koloi-;.! tabic  Building  Industry, 

ot  al. 
Richter  Concrete  Corporation,  et  al. 
Odom  Company,  ot  al. 
Darling-Pi-lawnrG,  Inc.  ,  ot  al. 
Independent  Garage  Owners  of 

Athcnr;,  et  al. 
Airfreiglit  Transportation 

Corp. ,  et  al. 
National  Association  for  Air 

Frcicjht,  Inc.,  et  al. 
The  Greyhound  Corporation,  et  al. 


Baker  Commodities,  Inc. ,  et  al. 
R  &  G  Slonno  Manufacturing 
Company,  Inc.,  et  al, 

1972 

Sweetheart  Dakers,  Inc.,  et  al. 
The  E.  H,  Kocstor  Bakery  Company, 

et  al. 
Arden-Mayfair  Inc.,  et  al. 
Kohl  Shoe  Company,  et  al. 
Martin  Linen  Supply  Company,  et  al. 
The  Overhead  Door  Di£:tr3  butors  ' 

Association  of  Greater 

Delav;are  Valley 
Garage  Door  Manufacturers 

Association,  Inc.,  et  al. 
Great  Lakes  COal  C   Dock  Company, 

et  al. 

The  C.  Reiss  Coal  Company,  et  al. 

General  Motors  Corporation,  et  al. 
Clark  Mechanical  Contractors, 

Inc.,  et  al. 
Dunn  Glass  Company,  Inc.,  et  al. 
Central  Michigan  Gasoline 

Dealers  Association 
Professional  Petroleum  Merchants 

Association 
Colley  Enterprises,  Inc.  ,  et  al. 


1973 


Guilty  verdict  $40,500. 
Nolo  &  Fines  $15,000. 
Nolo  &  Fjnes  $85,000. 
Nolo  S,  Fines  $383,500. 

Nolo  &  Fines  $6,000. 

Acquitted. 

Pending  as  to  1  fugitive 

Nolo  &  Fines  $97,500. 

Pending  opinion  in  Court  of 

Appeals  -  $600,000  fines  in 

District  Court. 

Nolo  &  Fines  $70,500. 

2  -  Acquitted;  and  5  Nolo  . 

&  fines  $70,000. 


Nolo  &  Fines  $15,000. 

Nolo  &  Fines  $64,000. 
Nolo  &  Fines  $150,000.  , 
Nolo  {,  Fines  $110,000. 
Pending  trial  set  for  2/18/75. 


Nolo  &  Fine  $10,000. 

Nolo  &  Fines  $104,000. 

Pending  awaiting  setting 

pretr  ial. 

Pending   av/aiting  setting 

pretrial . 

Acquitted. 

Nolo  &  Fines  $221,000. 
Nolo  &  Fines  $5,500. 

Pending  imposition  of  fines. 

Pending  imposition  of  fines. 
3  -  Acquittals;  9  -  Nolo  & 
Fines  $3,500. 


Empire  Gas  Corporation,  et  al. 


Not  guilty  after  trial  &  2 
counts  dismissed. 


52-439  (Pt.  2)  O  -  75  -  37 
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Colorado  Milling  &  Elevator 

Company,  ot  al. 
A.  Levy  &  J.  Zcr.tnfii-  Co.,  et  al. 
American  Bakeries  Company,  et  al, 
Blue  Ribbon  Meal.  Compai';v»  et  al. 
Gonnella  Baking  Co.,  et  al. 
Atomic  Fire  Equipment  Company, 

et  al. 
Brownell  &  Co.,  Inc.,  et  al. 
Baysidc  Net  &  Twine  Co. ,  Inc. , 

ct  al. 
First  Washington  Net  Factory, 

Inc. ,  et  al. 
St.  Peiiersburg  Automobile 

Dealers  Association       ■ 
Champaign  Asphalt  Company,  et  al. 
Eagle  Fuel  Oil  Company,  rt  al. 
The  AAV  Companies,  et  al. 
Jahnche  Service  Incorporated, 

et  al. 
Swift  Instruments,  Inc. 
United  Scientific  Co. ,  Inc. 
Ampress  Brick  Company,  Inc., 

et  al. 
Jackson  Hole  Service  Station 

Associaiton 
Finis  P.  Ernest,  Inc. ,  ot  al. 


N.C.  &  Fines  $43,000; 

Nolo  S,  Fines  $99,000. 

Nolo  &  Fines  $175,000. 

Nolo  &  Fines  $63,000. 

Nolo  &  Fines  $100,000. 

Nolo  &  Fines  $108,000. 
Nolo  &  Fines  $128,000. 

Nolo  &  Fines  $72,500. 

Nolo  &  Fines  $27,000. 

Nolo  {,  Fine  $10,000. 

Nolo  &  Fines  $217,500. 

Nolo  S,  Fines  $25,000. 

Nolo  {..Fines  $85,000. 

Nolo  &  Fines  $142,500. 
Nolo  &  Fine  $10,000. 
Nolo  &  Fine  $35,000. 

Nolo  &  Fines  $107,700. 

Acquitted  -  Lit  &  Lost 
Guilty  verdict  $50,000.  on 
appeal . 


1974 


Morgan  Drive  Away,  Inc.,  et  al. 
United  Parcel  Service  of 

America,  Inc. 
Georgia  Automatic  Merchandising, 

Inc. ,  et  al. 
Armco  Steel  Corporation,  et  al. 


Austin  Steel  Co.,  Inc.,  et  al. 
Austin  Steel  Co.,  Inc.,  ct  al. 
Aviation  Specialties  Co.,  Inc., 

et  al. 
American  Metal  Products 

Corporation,  et  al. 
Alan  Molasky,  et  al. 
Interstate  Gopher  News,  Inc., 

et  al. 
Combustion  Engineering,  Inc., 

et  al. 
Patrick  M.  King 


Nolo  S,  Fines  $175,000. 

Nolo  &  Fine  $10,000. 

Nolo  &  Fine  $156,500. 

Pending  as  to  1;  preparing 

for  trial  -  Nolo  &  Fines 

$225,000. 

Nolo  5.  Fines  $100,000. 

Nolo  £.  Fines  $81,000. 

Nolo  &  Fines  $35,000. 

Nolo  &  Fines  $102,500. 
Pending  trial  set  2/18/75. 

Nolo  &  Fines  $25,000. 

Nolo  &  Fines  $70,000. 
Not  Guilty. 
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George  F.  Duthie 

United  States  Gypsum  Company, 

et  al. 
United  States  Gypsum  Company, 

et  al. 
Huokaba  s  Sons  Construction 

Co. ,  et  al. 

The  Standard  Paving  Company, 
et  al. 

Sangamo  Construction  Company, 
et  al. 

Calhoun  County  Contracting 
Corporation,  et  al. 

E.  T.  Simouds  Construction 
Company,  et  al. 


Howell  Asphalt  Company,  et  al. 
Contracting  f.  Material  Company, 

et  al. 
Rainbo  Baking  Company  of 

Phoenix,  et  al. 
H.  S.  Cror):cr  Co.,  Inc., 

et  al. 


II.  S.  Crocker  Co.,  Inc., 
et  al. 

American  Cyanamid  Company 

Climatrol  Corporation,  et  al. 

Armco  Steel  Corporation,  et  al. 
Martin  Linen  Supply  Company, 

et  al. 
American  Building  Maintenance 

Corp. ,  et  al. 


Samuel  S.  Usdin 
Samuel  Turcn 


Litton  Business  Syftcmc,  Inc. 
Beatrice  Foods  Co. ,  et  al. 


Pending  preparing  for 
trial  l/C/75. 

Pending  trial  l/27/7r>. 

Pending  above  case. 

Pending  -  Defs.  have  moved 
for  acquittal  or  new  trial. 

Pending  trial  set  for 
3/17/7 S. 

Pending  trial  set  for 
5/12/75. 

Pending  preparing  for 
trial  1/13/75. 

Pending  defs.  have  moved 
for  judgment  of  acquittal 
&  new  trial. 
Pending  preparing  for  trial. 

Pending  trial  set  7/14/75. 

Nolo  &  Fines  $126,500. 

Pending  Nolo  &   Fines 
$272,500.  suspended  sentence 
&  probation.   Open  as  to  2 
corps,  trial  1/20/75. 

Pending  awaiting  arraignment 

in  January. 

Pending  trial  date  to  be 

set. 

Pending  trial  set  for 

12/9/74. 

Pending  awaiting  trial  date. 

Consolidated  trial  2/18/75. 

Pending  N.C.  &  $75,000. 
fines  -  3  to  be  r^arraigned 
in  December. 

Pending  preparing  for  trial. 
Guilty  plea  S  fine  $5,000. 
on  obstruction  of  justice  - 
suspended  jail  sentence  & 
probation,  conspircy  count 
dismissed . 

Pending  combined  with 
Crocker  Criminal, 
N.C.  fL  Finer,  $4  5,000.  2 
defs.   Trial  2/11/75  re- 
maining dofs. 
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July   7,    19  75 

Honorable  Philip   A.    Hart 
United  States   Senate 
Washington,    D.C.    20510 

Dear  Senator  Hart: 

This   is   in   response  to  your   letter  of  May   15,    19  75,    asking 

for  responses   to  several  questions   dealing  with  my   testiiwDny 

before  your  subcommittee  on  the   Antitrust   Improvements   Act 
of    1975    (S.    1284) . 

For  sake   of   clarity,    I  will  respond  to  each  of  your  ques- 
tions  seriatim. 

1.  I    am  authorized  to  state   that   the   views   expressed 

in   this    letter,    cis  well   as   the   views   contained  in  my  testimony 
of  May   7   as    clarified  and  expanded  by   this   letter,    represent 
the  views   of   the   Administration . 

2.  In   order  to  obtain   a  preliminary   injunction  barring 
consummation   of   a  merger  or  acquisition   transaction  pending 
the   outcome   of   a  suit  instituted  by   the   Government   challenging 
the   transaction   under  the   antitrust   laws,    the   Government  must 
demonstrate   only   a   "reasonable   probability"   that   it  will 
prevail   on   the  merits .      See   United  States   v.    Atlantic   Richfield. 
Co. ,    297   F.    Supp.    1061    (S.D.N.Y.    1969) ;    United   States    v.    Ingersoll- 
Rand  Co. ,    218    F.    Supp.    530    (W.D.    Pa.    1962) ,    aff 'd,    320    F.2d 

509    <C.A.    3.    1963) ;    United  States   v.    Crocker-Anglo  National 
Bank,    223   F.    Supp.    849    (N.D.    Calif.    196  3);    United   States    v. 
Chrysler  Corp.,    232   F.    Supp.    651    (D.N.J.    1964) .      No  separate 
showing  of   "irreparable  injury"    is    required,    cis   such   is  em- 
bodied in   the  policy  of   the   antitrust   laws,    see,    e.g. ,    United 
V.    Ingersoll-Rand  Co.,    supra,    218   F.    Supp.    at   544.      In  Ingersoll- 
Rand,    the   District  Court  pointed  out  that   it  was   not   "necessary 
[for  the   Government]    to  demonstrate   the  precise   manner  in  which 
violation   of   the   law  will   result  in   injury   to  the   public 
interest.      It  is   sufficient  to  show   only   that   an   act  or  threatened 
act  is  within   the   declared  prohibition   of  Congress,"    218   F. 
Supp.    at   545.      Hov/ever,    despite   this   generally   accepted  rule, 
preliminary   relief  has   been  denied  where   a  company   involved 
in   the   transaction  v/as   in   a  severely  weakened   financial   condi- 
tion,   see   United  States    v.    G.    Heileman   Brewing  Co.,    345    F.    Supp. 
117    (E.D.    Mich.    1972) ,    and  where   economic   factors   might  make 
consummation   at   a   later  date   impossible,    see   United  States   v. 
Brcum   Shoe    Co.,    1956   Trade   Cas .    fl    6  8244    (E.D.    Ilo.    1956)  . 
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Nonetheless,    the  essential  burden   of  the   Govemnent   to 
obtain  preliminary   relief  is   to  demonstrate   the   prctoability 
of   success   on   tlie   merits.      In   a  sense,    the    "probability" 
stcindard   for  preliminary   relief  is    compounded,    since   the   Govern- 
ment's   ultimate   burden   in   a  Clayton   Act   §7   case   is    to  show 
a   reasonable    "probability"    of   a  substantial   lessening  of   com- 
petition,   see   United  States   v.    Marine   Bancorporation ,    94   S.    Ct . 
2856,    2870    (1974) .      Thus,    as    a   logical   matter,    preliminary   re- 
lief should  not  be   difficult   to  obtain.      In  practice,    it  has 
frequently  been  necessary   to   convince   the   trial   court  of   the 
ultimate   merits   of   the   case.      The  material   requested  is   attached 
cus   Appendix  A.*" 

3.      There   may  well  be   situations   in  which   a  stay   of  a 
proposed   transaction  would   appear   appropriate   or  desirable   at 
the   time   of  suit,    but  where   changed  conditions   make   reevaluation 
of  that   conclusion  necessary   at  some   time   prior  to  the   comple- 
tion  of   the   litigation  process.      It   is   obviously   difficult   to 
delineate   all  possible    factual   circumstances  which  might   compel 
tliis    conclusion,    but   the  most   obvious  would  be  where  emergency 
financial   circumstances   made   continued  separate   operation   diffi- 
cult  or  perhaps   impassable.      Assuming  that   the   stay  would 
be   automatically   imposed,    either  upon   the   initiation   of   a   legal 
challenge   or  a   request    from  the   Department,    and   assuming   further 
tliat   circumstances   could   arise   in  which   the   Department   and   the 
defendants   might   differ  on   the   appropriateness   of   a   continued 
injunction,    some,   discretion   in   the   court   seems    desirable,    although 
this   discretion  must  be   limited  in  order  to   assure   the  effective- 
ness  of  the  procedure. 

There   are,    obviously,    a  number  of  ways   to  deal  with   this 
issue.      One   alternative   is   language   similar   to  that   contained 
in   the   Bank   Merger  Act    (12    U.S.C.    §18) ,   which   on   its    face   leaves 
tlie   district  court  with   broad  discretion   to   lift  the   stay 
automatically   imposed  when   a  proposed  bank   merger  is   challenged 
by   the   government.      Judicial   interpretation   has   sharply   cir- 
cumscribed this    apparent   discretion,    however,    and  controlling 
decisions    appear  to   require   a  court   to   find  that   the   challenge 
is    "frivolous"   before   a  stay   may   be    lifted. 

Another  alternative,   whicli  we  prefer,   would  be  to  include 
witJiin   the   statute   language  whicii  would   leave    limited  discretion 
in   the   district   court,    in  words  which   are   broad  enough   to  cover 
any   possible   circumstances  which   could   appropriately   call 
for   lifting  of   the   stay   and  yet  narrov;  enough   so  that   the   stay 
could  not  be   lifted  ^•7ithout   an   appropriate   showing.      The 
following   language,    added   at   the  end  of  new  Section   23(d)    of 
Title   V  of   S.    12  84,   would  seem  to  meet  this    description: 


Editor's  note.  --For  Appendix  A  see  page  1006, 
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Such  order  staying   the   consuiranation   of   the 
acquisition  shall   remain   in   force   during 
the  pendency   of   litigation   and   any   appeals 
which  might  be   taken,    unless   the   court   shall 
otherwise   specifically   order.      Such   an   order 
shall  be   modified  only   upon   a  showing 
either  of  irreparable  harm  resulting   from 
the   continuation   of   the  order,    in  which   case 
the  order  shall  be  modified  only   to  the 
extent  necessary   to   deal  with   the  harm  re- 
sulting  from  the   total  prohibition   against 
consummation,    or  that   the   government 
challenge   to  the   acquisition   is  wholly 
'  without  merit   and   frivolous .      A  showing 

of   loss   of   anticipated  benefits    arising 
from  the   challenged  acquisition   itself 
shall  not  be   sufficient  to  meet  tlie 
standards   set   forth   in   tliis   section . 

There  may  well  be  alternative  language  formulations  which 
would  accomplish  the  desired  result,  and  my  staff  stands  ready 
to  work  with    the   subcomriiittee   staff   on   this    and   other  issues. 

4.  The   information    requested  is    attached   as    Appendix 
"B,"*with   the  exception   of   that   sought   in  part    (e)    of  Question   4, 
which  we  were   vinable  to   compile. 

3 

5.  The   mfoirmation   is   attached   as   Appendix   "C." 

6.  (a)      We  believe   that   the   authority  which   this    lang- 
uage  seeks   to  establish  is    already   available   under  the   Antitrust 
Civil  Process   Act.      Our  interpretation   is  not,    however,    clearly 
established  by   judicial   decision.      In   fact,   we   are   now  in 
litigation  in   one   situation   involving   a  Civil   Investigative 
Demand    ("CID")    issued  to  the  Texas   State  Board  of  Public 
Accountancy.      The   Board  is   a  regulatory   agency  which  has   issued 
rules   of  professional   conduct  which   may   restrain   competition 

in   the   sale   of   accounting  services.      The   investigation  which 
prompted  the   issuance   of   the   CID  was    focused  on   the   Board   cind 
its   actions,    including  the   issuance   of   rules    and  regulations. 

The  Board  sought   to  have   the   CID  set   aside,    arguing  that 
as    a  state    agency  it  v/as    immune    from  the    Sherraan   Act    and, 
therefore,    not  subject  to  a  CID.      The   district  court   granted 
the   Board's    petition,    holding   that   if   tlie    Board  was   exempt    from 
the   Sherman   Act,   whicli   tlie   Court  believed  was   the   case,    it 
could  not  be   a   "person  under  investigation"   v;ithin   the  meaning 
of   the   Civil  Process   Act.      The   Department   is   now    considering 
whether  to  appeal   tlie   district  court's   decision,    and  in   all 


2 
Editor's  note.  — For  Appendix  B  see  page  1111. 

3 

Editor's  note.  — For  Appendix  C  see  page  1315. 


1109 


likelihood  it  will  do  so. 

Should  this   decision  become   the    law,    there  would  be   a  need 
for  new  statutory   authority,    since   it   is   obvious   that  state 
regulatory   agencies   can   take   actions  which   are  not  inmune    from 
Federal   antitrust   attack.      See   the   recent  Supreme   Court   deci- 
sion  in   Goldfarb   v.    Virginia  State   Bar.      And,    in    fact,    a  deci- 
sion  cis   to  whether  particular   actions   of   a  particular   agency 
are  within   the   scope   of   the   Sherman   Act  cannot  be   made  without 
a  thorough  evaluation   of   all   the    facts   surrounding   those   actions, 
including   the  question   of  whether  those   actions   are  properly 
within   the   grant  of   authority   to  that   agency   or  are   otherwise 
commanded  by   the   state   itself  in  its   sovereign   capacity.      See 
Goldfarb,    Slip   Opinion,    p.    17.      Thus,    a  decision   as   to  immunity 
cannot  be   made   at   the   initial  investigatory   stage,    and   a  CID 
otherwise   proper  should  not  be   defeated  by   claims   of  potential 
immunity . 

Should  such   additional   authority   become   necessary,    it   is 
not  clear  that   the   language   suggested  in   Section   201(h)    of 
S.    12  34  would  be   sufficient  to  accomplish   its   intended  purpose. 
It  is  not  clear   that   tlie   inclusion   of   such   language  would  it- 
self defeat   the   rationale   of  tiie   court  in   the   Texas   Accountants 
case,   which   rested  on   the   ultimate   immunity   of   the   Board   for 
its   decision.      We    agree,    however,    that  it  would  not  be   affirma- 
tively harmful  to  have   such   language   in   the   statute,    and  it 
could  be  of  persuasive   value   in   such   cases    as    representing 
the   intent  of  Congress    that  investigations   of  such   agencies 
not  be   impeded  because   of   the  possibility   that   some   actions 
of   the   agency  might   ultimately  be  held  to  be   outside   the 
jurisdiction   of   Federal   antitrust  statutes. 

(b)  .      It  is   difficult   to  determine  whicli   investigations 
in   the   past  involved  practices  which    "arguably"   were  protected 
from  the   reach   of   Federal   antitrust   law  by   the   "State   action" 
concept.      However,    as   best  we   are   able  to  determine,    the  Texas 
Accountants   matter  is   the    first  situation  where   compliance  with 
a  CID  has   been   thwarted    (at   least   temporarily)    by   invocation 
of   that   concept. 

Finally,    let  me   clarify   one   point  in   my  testimony   of  May   7 
dealing  with  Title   IV,    parens   patriae   legislation.      On  page   17, 
I   indicated  that  such   actions   should  not  be   availcible    for  vio- 
lations  of  the   Clayton   Act.      I  would   like   to   reiterate   that 
position,    especially   as   it   relates   to  the   Robinson-Patman 
provisions.      The   Administration  will   submit   legislation   in   the 
near   future  which  would  significantly   alter   Robinson-Patman, 
and   limit   its   clearly   undesirable  effects   on   efficiency   and 
coii^etition.      Robinson-Patman   in   its   present   form  is    anti- 
competitive,   and  clearly  new   legal   rights   based  on   Robinson- 
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Patinan  should  be  and  are  strongly  opposed  by  this   Administration . 
This    rationale  would  also,    of  course,    apply   to  the   pro- 
posed expansion  of   jurisdiction  of  the   Robinson-Patman 
provisions   of   the   Clayton   Act  in   Section   701,   which   tlie 
Aditdnistration  opposes.      Let  me   suggest,    in   fact,    that 
parens   patriae   actions  which  would  be   authorized  by   S.    12  84 
should  be   affirmatively   limited  to  violations   of   Sections    1, 
2    and   3   of  the  Sherman  Act.      Those   are   the   statutes  which 
will  in  most  cases   be  employed,    and  a  clear   limitation   to 
tiiose   statutes  would  eliminate  possible   undesirable  exten- 
sion of   the  parens   patriae   authority. 

As  you  will   recall,    in  my  testimony  before  your  subcommittee, 
I   took   no  position  on   the  provisions   of  Title   III,    deferring  to 
the   Federal  Trade  Commission.      The   Administration  is   continuing 
to  review  the  provisions   of  Title   III,    cind  will  be  prepared  to 
state   its   position  on   those  provisions   in   the  near   future. 

Sincerely  yours. 


THOriAS    E.    KAUPE]_^ 
Assistant  Attorney   General 
.   Antitrust  Division 
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Date  Date 

indictment        trial  Date  district  court 

Name  of  case  and  type  of  case  filed  commenced       judgment 

1969 

Wilson  Sporting  Goods  Co.,  et  al.:  Price  fixing Aug.    1, 1968 Oct.  9,  1968. 

Oregon  Restaurant  &  Beverage  Association,  etal.,  Market do May  12,1968    Aug.  25,  1970. 

allocation;  boycott. 
Intercontinental  Fur  Corp.,  et  al.:   Market  allocation;    Sept.  18, 1968 July  15,  1969;  July  22,  1969. 

price  fixing. 

Hobart  Manufacturing  Co.,  et  al.:  Price  fixing Oct.     9, 1968  __ May  14,  1969. 

N.Y.  Nederlandsche  Combinatie  Voor  Chemische  Indus-    Oct.   25,1968    (') (i). 

tries,  et  al.:  Market  allocation;  monopoly;  price  fixing. 
F.  W.  Means  &  Co.,  et  al.:  Customer  and  market  alloca-     Nov.    7, 1968 May  19,  1969. 

tion;  price  fixing. 

Columbus  Bowling  Proprietor's  Association:  Price  fixing..  Nov.  20,1968 Mar.  21,  1969. 

Independent  Towel  Supply  Co.,  et  al.:  Customer  alloca-    Dec.  11, 1968 Apr.  4,  1969. 

tion;  price  fixing. 
Circle  Floor  Co.,  Inc.,  etal.:  Customer  and  market  alloca-    Dec.  12,1968 _  June  12,  1969;  Sept.  3,  1969. 

tion;  price  fixing. 

W.  R.  Grace  &  Co.,  etal.:  Price  fixing Dec.  18,1968 Mar.  16,  1970;  June  5,  1970. 

Beatrice  Foods  Co.,  et  al.:  Customer  allocation;  price do Dec.  16,  1969. 

fixing. 
Campanella   &  Caidi  Ready-Mix  Concrete  Co.,  et  al.:    Dec.  19,1968 Oct.  3,  1969. 

Price  fixing. 

The  Globe  Chemical  Co.,  Inc.,  etal.:  Price  Fixing Dec.  20,1968 Mar.  25,  1970;  Feb.  25,  1970. 

Dunham  Concrete  Products,  Inc.,  etal.:  Monopoly;  price    June  20, 1969    Jan.    18,1971    Apr.  14, 1975. 

fixing. 

1970 

Kelsey-HayesCo..  etal.:  Contempt Oct.  20, 1969    Aug.  31,  1974. 

FederacionDeTransporteDe  Puerto  Rico,  etal.:  Price  fix-    Feb.    4,1970    Feb.     1,1971  Feb.. 10  1971. 

ing;  transportation. 

Charles  W.  Bengimina,  et  al.:  Market  allocation;  price    Mar.  30,1970 Feb.  2, 1971. 

fixing. 

Hilton  Hotels  Corp.,  etal.:  Price  fixing May   19,1970    Nov.  30, 1970  Oct.  14,  1970;  Dec.  4,  1970; 

Nov.  9, 1970. 

Frito-Lay,  Inc.,  etal.;  Price  fixing.... May  26,1970 Dec.  7,  1970;  May  26, 1972. 

1971 

Metro  Denver  Concrete  Association,  et  al.:  Price  fixing;    Aug.    6, 1970 Mar.  10, 1971. 

customer  allocation. 
Air  Conditionings  Refrigeration  Wholesalers,  etal. :Mon-    Aug.  28  1970 June  2,  1972. 

opoly;  boycott. 
Manufacturers'  Association  of  the  Relocatable  Building    Nov.    4, 1970    Oct.    12, 1971     Nov.  18, 1971. 

Industry,  et  al.:  Monopoly. 

Richter  Concrete  Corp.,  etal.:  Price  fixing. Nov.  16,1970 Sept.  24,  1971. 

Odom  Co.,  et  al.:  Price  fixing Dec.     9, 1970 Nov.  18, 1971. 

Darling-Delaware  Inc.,  et  al.:  Market  allocation Dec.  17,1970  _ Do. 

IndependentGarageOwnersof  Athens, et  al.:Price  fixing.    Apf.    8,1971 Oct.  22,  1971. 

Air  Freight  Transportation  Corp.,  et  al.:  Boycott;  price    May   13,1971     Feb.  26,1973    Mar.  7.  1973. 

fixing. 
National  Associationfor  Air  Freight,  Inc.,  etal.:  Customer do June  22,  1973. 

allocation;  price  fixing. 

The  Greyhound  Corp.,  etal.:  Contempt June  22,1971 Jan.  22, 1974. 

BakerCommodities,  Inc., etal:  Price  fixing... June  23, 1971  _ Sept.  14, 1971. 

R.&G.SIoaneManufacturingCo.,lnc.,etal.:Pricefixing..  June  29, 1971     Feb.  12,1974    May  13, 1974;  Mar.  1,  1974. 

1972 

Sweetheart  Bakers,  Inc.,  etal,:  Price  fixing July   29,1971  Jan.  13, 1972;  Jan.  21, 1972. 

TheE.H.Koester  Bakery  Co.,  etal.:  Price  fixing do.... Jan.  13, 1972:  Mar.  2, 1972. 

Arden-Mayfair  Inc.,  etal.:  Price  fixing Sept  29,1971 May  19,  1972. 

Wohl  Shoe  Co.,  etal.:  Price  fixing Oct.    19,1971  Feb.  18.  1972. 

Martin  Linen  Supply  Co. .etal.:  Contempt... Dec.     9,1971  (>)    ('). 

The  Overhead  Door  Distributors'  Association  of  Greater    Jan.   27,1972 Mar.  7,  1972. 

Delaware  Valley:  Customerallocation;  pricefixing. 
Garage   Door   Manufacturers  Association,   Inc..  et  al.: do Sept.  5,  1972;  Sept.  11,  1972; 

Customerallocation;  pricefixing.  Nov.  17,  1972. 

Great  Lakes  Coal  &  Dock  Co.,  etal.:  Customer  allocation;    Apr.  11, 1972    (')  (')■ 

price  fixing. 
The  C.  Reiss  Coal  Co.,  et  al.:  Customer  allocation;  price do (')--- -  (')• 

fixing. 

General  Motors  Corp.,  etal.:  Monopoly;  pricefixing May     1,1972    Sept.   4, 1973    Dec.  12,  1973. 

Clark   Mechanical  Contractors,  Inc.,  et  al.:  Customer    May  22,1972 Sept.  13,  1972_;  Nov.  10,  1972; 

allocation;  price  fixing.  Feb.  16,  1973. 

Dunn  Glass  Co.,  Inc.,  etal.:  Pricefixing.. May  25,1972 July  7,  1972;  Nov.  24,  1972; 

Dec.  1,  1972. 
Central   Michigan  Gasoline  Dealers  Association:  Price    May  30,1972 Feb.  27,  1974. 

fixing. 
Professional   Petroleum    Merchants   Association:   Price do Do. 

Colley  Enterprises,  Inc.,  etal.:  Pricefixing June  29,1972    Oct.    16,1972    Oct.  3,  1972;   Oct.  18,  1972; 

Mar.  8,  1973. 
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APPENDIX  B— Continued 


Name  of  case  and  type  of  case 


Date 

Date 

indictment 

trial 

Date  district  court 

filed 

commenced 

judgment 

1973 

Empire  Gas  Corp.,  etal.:  Monopoly.- Aug.  14,1972    Mar     5,1973    Apr.  24,  1973;  Mar.  23,  1973. 

Colorado  Milling*  Elevator  Co.,  etal.:  Price  fixing Aug.  15,1972  _.. Mar.  16,  1973. 

A.  Levy  &  J.  Zentner  Co.,  et  al.:  Customer  allocation: do .._  Nov.  21,  1972;  Nov.  17,  1972; 

price  fixing.  Dec.  18, 1972. 

American  Bakeries  Co.,  et  al.:  Price  fixing Sept.  12, 1973 Dec.  15,  1972. 

Blue  Ribbon  Meat  Co.,  et  al.:  Price  fixing do Jan.  5,  1973. 

Gonnella  Baking  Co..  etal.:  Price  fixing;  Customer  alloca-    Oct.     4,1972  Aug.  21,  1973. 

tion. 
Atomic  Fire  Equipment  Co.,  etal.:  Price  fixing;  Customer    Nov.    2,1972 Mar.  30,  1973;  June  29, 1973. 

allocation. 

Brownell  &  Co.,  Inc.,  etal.:  Price  fixing Dec.  11,1972  June  22, 1973. 

Bayside  Net  &  Twine  Co.,  Inc.,  etal.:  Price  fixing do Do. 

First  Washington  Net  Factory  Inc.,  etal.:  Price  fixing. do _ May  25,  1973. 

St.  Petersburg  Automobile  Dealers  Association:  Price    Dec.  14,1972 _  Feb.  16,  1973. 

fixing. 

Champaign  Asphalt  Co.,  etal.:  Price  fixing Dec.  19,1972  May  18,  1973. 

Eagle  Fuel  Oil  Co.,  etal.:  Price  fixing Dec.  22,1972 Feb.  1,  1974. 

The  AAV  Cos.,  et  al.:  Price  fixing;  customer  and  market    Jan.   16,1973 June  21,  1973. 

allocation. 

Jahncke  Service  Inc.,  et  al.:  Price  fixing Jan.   26,1973 Oct.  31, 1973;  Apr.  25, 1973. 

Swift  Instruments,  Inc. :  Price  fixing;  market  allocation Feb.  26,1973 June  29, 1973 

United  Scientific  Co.,  Inc.:  Price  fixing;  customer  alloca- do __ July  3,  1973. 

tion. 

Ampress  Brick  Co.,  Inc.,  etal.:  Price  fixing Apr.  19,1973 Dec.  14,  1973;  Dec.  17,  1973; 

Jan.  25,  1974. 
Jackson  Hole  Service  Station  Association:  Price  fixing;    May  21, 1973    Nov.  12, 1973    Nov.  19,  1973. 

trade  association. 
Finis  P.  Ernest,  Price  fixing  Inc.,  etal.:.. May  24,1973    (') (')■ 

1974 

Morgan  Drive  Away,  Price  fixing;  Inc.,  et  al.:  Monopoly..  Aug.    2, 1973 Sept.  27,  1974. 

United  Parcel  Service  of  America,  Inc.:  Customer  and    Aug.    3,1973 Oct.  28, 1973. 

market  allocation;  price  fixing. 

Georgia  Automatic  Merchandising  Inc.,  etal.:  Price  fixing.  Aug.    8,1973 Mar.  8, 1974. 

Armco  Steel  Corp.,  et  al.:  Customer  allocation;  price    Apr.  23,1974    (')--- (')• 

fixing. 

Austin  Steel  Co.,  Inc.,  etal.:  Market  allocation Aug.  30,1973 Oct.  26,  1973. 

Austin  Steel  Co.,  Inc.,  et  al.:  Market  allocation.. do May  10,  1974. 

Aviation  Specialties  Co.,  Inc.,  et  al.:  Customer  allocation;    Sept.  26, 1973 Dec.  7,  1973;  Feb.  1,  1974. 

price  fixing. 

American  Metal  Products  Corp.,  et  al.:  Price  fixing Oct.     4,1973 Dec.  3,  1973. 

Alan  Molasky,  etal.:  Monopoly Oct.    11,1973 Mar.  11, 1975. 

Interstate  Gopher  News,  Inc.,  et  al.;  Market  allocation...  Oct.    15,1973  Apr.  8,  1974. 

Combustion  Engineering,  Inc.,  et  al.:  Market  allocation;    Nov.    2, 1973 Feb.  6,  1974;  Apr.  3, 1974. 

price  fixing. 

Patrick  M.  King:  Perjury Dec.  18, 1973    July   16,1974    Aug.  1,  1974. 

George  F.  Duthie:  Perjury do Apr.  23,1974    May  1,  1975 

United  States  Gypsum  Co.,  etal.:  Contempt Dec.  27,1973    (') (O 

United  States  Gypsum  Co.,  et  al.:  Price  fixing do...  .  (')    (')• 

Huckaba  &  Sons  Construction  Co.,  et  al.:  Price  fixing Jan.    17, 1974    (0 (O- 

The  Standard  Paving  Co.,  etal.:  Price  fixing... do Feb.  21,  1975;  Mar.  28,  1975; 

May  8,  1975;  Dec.  20, 1974. 

Sangamo  Construction  Co.,  et  al:  Price  fixing do...     ..  (') (')• 

Calhoun  County  Contracting  Corp.,  et  al.:  Price  fixing do (') (')■ 

E.  T.  Simonds  Construction  Co.,  et  al.:  Price  fixing do (') (')• 

Howell  Asphalt  Co.,  et  al.:  Price  fixing do (') (')• 

Contracting  &  Material  Co.,  et  al.:  Price  fixing do (') (')• 

Rainbo  Baking  Co.  of  Phoenix,  et  al.:  Price  fixing;  cus-    Feb.  14, 1974 May  13,  1974. 

tomer  allocation. 

H.S.Crocker  Co.,  Inc.,  etal.:  Price  fixing Mar.  12,1974  Oct.  25,  1974;  Oct.  27,  1974; 

July  3,  1974;  Mar.  19,  1975; 
June  10,  1974;Jan.  13, 1975. 

H.  S.  Crocker  Co.,  Inc.,  et  al.:  Contempt do Apr.  7,  1975. 

American  Cyanamid  Co.:  Contempt Mar.  19,  1974.  (') (')• 

Climalrol  Corp.,  et  al.  Market  allocation Mar.  21, 1974  0)  ('). 

Armco  Steel  Corp.,  etal.:  Market  allocation;  price  fixing;    Aug.  30,1973    (') (')■ 

monopoly. 

MartinLinenSupplyCo..etal.:Conlempt May     3,1974    0) (•). 

American  Building  Maintenance  Corp.,  etal.:  Market  al-    May   16,1974    0) 0). 

location;  price  fixing. 

Samuel  S.  Usdin:  Perjury do 0) 0). 

Samuel  Turen:  Obstruction  of  justice do Oct.  21,  1974. 

Litton  Business  System,  Inc.:  Customer  allocation;  price    June    7,1974    (') ..(')• 

fixing. 
Beatrice  Foods  Co.,  et  al.:  Customer  allocation;  price    June  19,1974    0) (')• 

fixing. 

1  Pending. 
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United  States  Department  of  Justice, 

Washinijtnn,  D.C.,  April  23, 191/,. 
Hon.  Peteb  W.  Rodixo,  Jr., 

Chairman,  House  Judiciary  Committee,  House  of  Representatives.   Washing, 
ton,  B.C. 

Dear  Mr.  Chairman  :  Dnrina:  my  testimony  on  H.R.  ]'2.'28  on  March  IS.  1074. 
I  was  asked  to  submit  a  breakdown  of  Antitrust  Division  litigation  within  the 
recent  past,  with  an  indication  of  the  proportion  of  criminal  cases  as  opposed 
t(»  civil  actions.  I  have  attached  an  analysis  of  cases  filed,  by  fiscal  years. 

As  I  indicated  to  you  during  my  testimony,  I  view  price-fixing  as  a  crime,  and 
generally  feel  that  where  such  activity  is  uncovered,  the  Division  should  take 
criminal  action.  There  are,  however,  two  general  kinds  of  situations  where  this 
approach  may  not  always  be  appropriate.  The  first  are  those  situations  involving 
regulated  industries,  where  the  activities  have  been  open  and  public  for  a  period 
of  time,  arguably  with  either  the  knowledge  or  approval  of  the  regidatory  authori- 
ties, and  where  these  circumstances  raise  real  questions  as  to  tlie  willfulness  of 
a  particular  violation.  The  second  is  those  situations  where  the  Congress  has 
granted  a  limited  exemption  from  the  antitrust  laws  and  there  is  some  reasonable 
i|uestion  as  to  whether  the  challenged  activities  fall  within  that  exemption,  again 
raising  a  real  fjuestion  as  to  the  willfulness  of  a  violation.  In  such  circumstances, 
the  decision  to  bring  criminal  charges  must  take  into  consideration  those  factors 
.•i7id  each  decision  must  be  made  on  tl!e  individual  merits  of  each  particular 
fa'tual  situation.  With  those  two  possible  exceptions,  my  polic.v  has  been  and 
will  continue  to  be  to  seek  indictments  for  price-tixing  activit.v  wherever  the 
evidence  was  sufficient  to  warrant  such  action. 

T  hope  this  is  responsive  to  your  inquiry.  I  would  be  glad  to  provide  any 
additional  information  .von  feel  useful. 
Sincerely  .vours, 

Thomas  E.  KArprn. 
Assistant  Attorney  Gevrrnl. 

Antitrust  Division. 

COMPARATIVE  ANALYSIS  Of  ANTITRUST  CASES  FILED  BY  FISCAL  YEARS 
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1966 

1967 
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1969 

1970 
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3? 
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36 
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53 

50 
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62 

• 
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Civil        
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10 

10 
13 
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14 
9 

31 

14 

19 
19 

S 

Criminal.. 

3 

Tefal........ 

25 

42 

19 

23 

19 

23 

45 

38 

13 

Merppr  cases  filed  .. 
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4 

7 
1 

20 

7 

26 
12 

15 
5 

24 
8 

19 
9 

IS 
3 

7 

Of  which   there 
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were 
lumbe 

filed; 

b3nk 

ring__- 

4 

Monnr^otization  cases 
Civil 

5 

0 

6 

0 

3 
1 

3 
2 

11 

0 

15 
2 

13 

1 

5 

1 
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Criminal 

3 

Total 

5 

6 

4 

»        5 

11 

17 

14 

6 

7 
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43 

70 

48 

28 

14 

34 

24 

42 
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STATEMENT  OF  HON.  PAUL  RAND  DIXON,  CHAIRMAN,  FEDERAL 
TRADE  COMMISSION,  ACCOMPANIED  BY  J.  V.  BUFHNGTON, 
ASSISTANT  TO  THE  CHAIRMAN,  AND  FLETCHER  COHEN,  AS- 
SISTANT  GENERAL  COUNSEL. 

Senator  Hart.  For  the  record,  if  you  would  identify  your  as- 
sociates, Mr.  Cohen  and  Mr.  Buffington,  it  would  help. 

Mr.  Dixon.  To  my  right  is  John  V.  Buffington,  my  assistant.  To 
my  left  is  Mr.  Fletcher  Cohen  who  is  the  assistant  general  counsel  in 
charge  of  legislation. 

Mr.  Chairman,  it  is  a  pleasure  to  be  here.  You  don't  give  me  any 
easy  chores. 

I  believe  this  bill,  though,  S.  2512  is  in  the  public  interest  for  a 
number  of  reasons,  a  few  of  which  I  want  to  touch  on  briefly. 

In  addition,  I  want  to  suggest  that  all  of  the  considerations  favoring 
the  bill  as  it  reads  now  also  favor  an  amendment  I  want  to  propose, 
an  amendment  that  would  include  final,  adjudicated  cease-and-desist 
orders  of  the  Federal  Trade  Commission  within  the  terms  of  the  bill 
as  well  as  judgments  and  decrees  rendered  in  actions  brought  by  the 

Department  of  Justice.  These  views,  I  might  add,  are  my  own.  I 
am  not  here  purporting  to  represent  the  other  four  commissioners. 

As  section  5(a)  of  the  Clayton  Act  now  stands,  a  final  judgment  or 
decree  rendered  in  a  civil  or  criminal  proceeding  brougnt  by  or  on 
behalf  of  the  United  States  under  the  antitrust  laws,  to  the  effect  that 
a  defendant  has  violated  one  of  those  laws,  is  "prima  facie  evidence 
against  such  defendant  in  any  action  or  proceeding  brought  by  any 
other  party  against  such  defendant  under  said  laws  or  by  the  United 
States  under  section  4 A,  as  to  aU  matters  respecting  which  said 
judgment  or  decree  would  be  an  estoppel  as  between  the  parties 
thereto  *  *  *."  This  present  section  5(a)  contains  a  proviso,  how- 
ever, declaring  that  the  section  "shall  not  apply  to  consent  judgments 
or  decrees  entered  before  any  testimony  has  been  taken  or  to  judg- 
ments or  decrees  entered  in  actions  under  section  4A." 

The  judgment  or  decree  entered  by  a  court  on  a  plea  of  nolo  con- 
tendere in  a  crimiual  antitrust  case  falls  within  this  proviso,  since  it  is 
"entered  before  any  testimony  has  been  taken."  The  result  is  that, 
under  existing  law,  the  nolo  contendere  plea  offers  a  means  whereby  a 
defendant  may  escape  what  is  probably  one  of  the  most  effective 
deterrents  to  violations  of  the  antitrust  laws — the  imposition  of  treble 
damages  against  a  defendant  who  has  injured  another  by  a  violation  of 
one  of  the  provisions  of  those  laws. 

S.  2512  would  close  that  loophole.  Its  section  5(a)(2)  provides 
that,  in  criminal  antitrust  actions,  a  final  judgment  or  decree  entered 
before  any  testimony  has  been  taken — that  is,  entered  on  a  plea  of 
nolo  contendere — shall  be  "prima  facie  evidence  against  such  defendant 
in  any  action  or  proceeding  brought  by  any  other  party  against  such 
defendant  under  said  laws  or  by  the  United  States  under  section  4A 
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of  this  act,  as  to  all  matters  respecting  which  such  judgment  or  decree 
would  be  an  estoppel  as  between  the  parties  thereto  *  *  *."  In 
other  words,  a  judgment  or  decree  entered  on  a  nolo  contendere  plea 
in  a  criminal  antitrust  action  would  have  the  same  evidentiary  value 
to  treble  damage  litigants  as  those  entered  on  "guilty"  pleas  or  after 
full  trial  under  present  law. 

The  other  provision  of  this  bill,  section  5(a)(1),  provides  that,  in 
both  civil  and  criminal  antitrust  proceedings  brought  by  or  on  behalf 
of  the  United  States  (other  than  those  brought  under  section  4A  to 
recover  damages  for  injury  to  the  Government's  own  property  or 
business),  a  final  judgment  or  decree  entered  after  the  commencement 
of  the  taking  of  testimony  shall  be  conclusive  evidence  in  later  treble 
damage  actions  "as  to  all  matters  respecting  which  said  judgment  or 
decree  would  be  an  estoppel  as  between  the  parties  thereto  *  *  *." 

At  least  one  of  the  piu-poses  of  giving  "conclusive"  effect  to  judg- 
ments or  decrees  rendered  after  trial,  while  giving  only  "prima  facie" 
effect  to  those  entered  before  trial  is,  I  assume,  to  remove  any  incentive 
a  defendant  might  have — if  the  effects  were  the  same  in  both  cases — to 
insist  on  going  to  trial  in  every  case  whether  he  had  a  serious  defense  or 
not,  simply  because  he  had  nothing  to  lose.  This  would  seem  to  be  a 
wise  provision.  Unless  some  incentive  for  the  settlement  of  appropri- 
ate cases  before  trial  is  preserved,  the  total  number  of  cases  the 
government  could  bring  on  given  resources  might  be  reduced  very 
substantially. 

Also  in  an  aside,  Mr.  Chairman,  anyone  such  as  yourself  or  I  think 
any  commissioner  or  assistant  antitrust  head  has  a  very  serious 
problem  in  this  respect  because,  while  I  speak  primarily  from  the  civil 
side,  we  know  that  we  only  proceed  when  it  is  in  the  pubUc  interest, 
and  the  quicker  redress  can  be  brought  to  the  public,  advantage  flows 
to  the  public.  And  antitrust  cases  are  long  and  tedious  when  attorneys 
representing  defendants  take  full  advantage  of  the  due  process  of  trial 
procedure,  and  they  are  very  extensive  and  very  expensive. 

Now,  obviously  when  one  talks  about  the  acceptance  of  a  consent 
decree  on  the  civil  side  of  a  case  before  the  introduction  or  trial  or  hav- 
ing a  rule  or  a  practice  of  accepting  such,  that  must  be  laid  on  the  scale 
and  measured  against  what  disadvantages  would  come  to  the  private 
party  that  has  been  aggrieved  by  such  practices.  And  so  I  think  that 
what  you  propose  is  a  wise  thing  because  it  says  that  purely  and 
simply  you  had  better  make  a  choice.  You  can't  just  dillydally 
along. 

Now,  proceeding,  on  the  broader  issue  involved  in  this  bill — the 
aiding  of  private  parties  who  have  been  injured  by  antitrust  viola- 
tions— the  public  interest  seems  even  clearer  to  me.  The  legislative 
history  of  the  present  section  5(a),  the  many  court  decisions  interpret- 
ing that  provision,  and  numerous  other  authorities  support  the 
proposition  that  private  treble  damage  actions  are  potent  deterrents 
to  antitrust  violations  and  thus  are  very  much  in  the  public  interest. 
In  fact,  as  I'm  sure  the  subcommittee  has  already  been  told,  some 
students  of  the  subject  have  suggested  that  the  private  action  is  sub- 
stantially more  effective  in  this  regard  than  the  public  actions  them- 
selves. The  reasoning  is  I  believe,  along  the  lines  Thomas  Jefferson 
once  pointed  to:  "The  purse,"  he  said,  "is  the  real  seat  of  sensibility." 
When  it  is  drawn  upon,  the  people  "will  then  listen  to  truths  which 
could  not  excite  them  through  any  other  organ." 

In  other  words,  Mr.  Chairman,  I  am  strongly  persuaded  that  the 
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way  to  stop  antitrust  violations  is  to  make  them  unprofitable.  And 
it  seems  to  me  that  one  of  the  fairest  and  easiest  ways  to  do  that  is 
to  make  it  easier  for  the  violator's  injured  victims  to  get  back  what 
has  been  unlawfully  taken  from  them. 

I  would  also  like  to  add,  Mr.  Chairmau,  that  I  have  never  met 
anybody  in  the  Government  service,  no  matter  how  well  meaning 
they  may  be,  or  how  knowledgeable,  who  stated  or  that  persuasively 
argued  that  the  antitrust  enforcement  should  have  been  left  exclu- 
sively to  the  Government.  I  subscribe  to  what  the  Congress  has 
heretofore  done.  They  not  only  have  made  this  a  public  wrong  but 
they  have  made  it  a  private  wrong  when  you  violate  antitrust  laws. 
Any  student  of  antitrust  laws,  if  he  will  trouble  himself  just  to  go 
search  the  lawbooks  and  case  histories,  wiU  find  that  about  as  much 
antitrust  law  has  been  developed  by  private  lawsuits  as  by  public 
lawsuits.  Aad  so  anything  in  my  opinion  that  encourages  this  is 
good. 

I  know  the  general  attitude  of  the  bar  about  this.  I  know  that 
you  hear  people  in  great  anguish  talk  about  "this  is  terrible,"  but  I 
subscribe  to  the  old  saying  that  when  you  sin,  you  have  got  to  pay 
the  preacher,  and  you  ought  to  pay  him  in  cents  and  dollars. 

In  other  words,  in  the  field,  especially  in  which  we  operate — the 
so-called  Clayton,  Robinson-Patman  Act  field,  price  discrimination 
is  a  very  difficult  field  at  the  most — but  stiU  where  there  is  injury 
flowing  from  this  type  of  action,  it  usually  is  inflicted  upon  small 
businessmen  and  many  of  them — you  have  heard  me  say  this  in  the 
past — many  of  them  have  long  ceased  to  exist  before  the  lawsuit 
is  over. 

But,  if  you  are  driven  to  a  long,  lengthy  lawsuit  by  the  choice  of  the 
respondent  or  the  defendant,  and  this  record  is  made  and  a  judgment 
or  decree  or  in  our  instance  a  cease  and  desist  is  rendered,  I  think  it 
should  be  given  fuU  faith  and  credit  and  used. 

In  other  words,  Mr.  Chairman,  I  am  strongly  persuaded  that  the 
way  to  stop  antitrust  violations  is  to  make  them  unprofitable  and  it 
seems  to  me  one  of  the  fairest  and  easiest  ways  to  do  that  is  to  make 
it  easier  for  the  violator's  injured  victims  to  get  back  what  has  been 
unlawfuUy  taken  from  them. 

This  same  fine  of  reasoning  also  supports,  Mr.  Chairman,  the 
amendment  to  this  proposed  bill  I'd  like  to  urge  upon  you.  At  line  8, 
page  1,  its  section  5(a)  now  begins: 

A  final  judgment  or  decree  heretofore  or  hereafter  rendered  in  a  civil  or  criminal 
proceeding  brought  by  or  on  behalf  of  the  United  States  *  *  *. 

My  proposed  amendment  would  have  it  read: 

A  final  juds^ment,  decree  or  final  order  to  cease  and  desist  of  the  Federal  Trade 
Commission  heretofore  or  hereafter  rendered  in  a  civil  or  criminal  proceeding 
brought  by  or  on  behalf  of  the  United  States  *  *  *. 

The  purpose  of  this  is,  of  course,  to  make  a  final  antitrust  cease-and- 
desist  order  of  the  Federal  Trade  Commission,  like  the  judgments  and 
decrees  entered  in  antitrust  actions  brought  by  the  Department  of 
Justice,  admissible  as  evidence  in  subsequent  treble  damage  actions 
based  on  the  same  violations  found  by  the  Commission. 

It  might  be  noted  that  this  proposed  amendment  would  bring  our 
antitrust  orders  under  subsection  (1)  of  the  bill,  not  subsection  (2): 
the  Commission  has  no  criminal  jurisdiction,  and  hence  its  antitrust 
orders  could  not  be  affected  by  subsection  (2)'s  provision  making 
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judgments  or  decrees  entered  on  nolo  contendere  pleas  in  criminal 
cases  prima  facie  evidence  in  the  later  cases  described  in  the  bill. 

The  effect  would  come  in  subsection  (1).  Under  my  proposed 
amendment,  a  respondent  who  declined  the  Commission's  various 
voluntary  settlement  or  consent-order  procedures  and  insisted  upon 
going  to  trial,  and  who  then  lost  on  the  merits  before  the  Commission 
and  ultimately  the  courts,  would  find  the  resulting  order  admissible  as 
"conclusive  evidence"  against  him  in  the  later  actions  described  in 
that  subsection  "as  to  all  matters  respecting  which"  the  order  "would 
be  an  estoppel  as  between"  him  and  the  Commission. 

Such  an  amendment  would  be  a  powerful  aid  to  small  businessmen 
injured  by  such  antitrust  offenses  as  price  discrimination  in  violation 
of  section  2  of  the  Clayton  Act  as  amended,  exclusive  dealing  and 
tying  arrangements  in  violation  of  section  3  of  the  Clayton  Act,  and 
anticompetitive  mergers  in  violation  of  section  7  of  the  Clayton  Act, 
as  amended. 

The  Federal  Trade  Commission  has  concurrent  jurisdiction,  with 
the  Justice  Department  (and  private  litigants),  in  the  enforcement 
of  these  antitrust  provisions. 

Now  I  am  referring  to  the  Clayton  Act  here,  the  four  sections  of 
the  Clayton  Act. 

And  we  historically  have  brought  the  vast  majority  of  all  actions 
commenced  in  at  least  one  important  area  of  antitrust;  namely, 
price  discriminations  in  violation  of  the  Clayton  Act's  section  2. 
While  the  Supreme  Court  has  not  yet  ruled  on  the  question,  the 
lower  courts  have  repeatedly  denied  treble-damage  litigants  the 
benefit  of  Federal  Trade  Commission  orders  in  then-  cases — see, 
for  example,  Farmington  Dowel  Products  v.  Forster  Mfg.  Co.,  223  F. 
Supp.  967  (D.  Me.  1963)— thus  holding,  in  effect,  that  the  victim 
of  an  antitrust  violation  fully  Utigated  before  the  Commission  must 
prove  it  all  over  again  in  the  district  court.  In  my  view  this  result 
is  inconsistent  with  the  public  interest  in  prompt  justice  for  injured 
parties,  in  deterring  future  antitrust  violations,  and  in  avoiding 
needless  duplication  of  effort  in  rehtigating  before  the  courts  issues 
that  have  already  been  tried  before  the  Commission. 

On  the  question  of  deterrence,  I  would  like  to  direct  the  subcom- 
mittee's attention  to  a  recent  law  review  article  entitled  "Practical 
Robinson-Patman  CompUance,"  that  appeared  in  a  publication  called 
Corporate  Practice  Commentator,  volumn  4,  page  18,  February  1963. 
It  was  suggested  that  strict  comphance  with  the  Robinson-Patman 
amendment  to  the  Clayton  Act  is  not  required — that  there  is  a  certain 
amount  of  law  violation  "which  the  defense  cUent  can  tolerate" — 
because  litigation  with  the  Federal  Trade  Commission  "may  only  end 
in  a  cease-and-desist  order,"  something  that  has  not  "give[n]  rise  to 
much  apprehension  on  the  part  of  attorneys  and  their  clients."  The 
only  problem,  according  to  this  article,  is  this:  "The  real  hazard," 
it  declares,  "lies  in  treble-damage  suits  wliich  may  be  brought  by 
private  claimants." 

The  violator  of  the  Robinson-Patman  Act  is  then  lectured  on  how 
to  compute  his  potential  UabiUty  to  the  small  custorners  he  has  dis- 
criminated against,  how  to  "discount"  that  potential  liability,  or  "ex- 
posure" as  it's  termed  here,  down  in  accordance  with  the  principle  that 
"an  untried  lawsuit  is  'worth'  a  great  deal  less,"  and  then  how  to  deter- 
mine whether  the  dollar  amount  of  this  "potential  exposm-e  *  *  *  ex- 
ceeds whatever  profits  are  to  be  derived  from  continuing  the  question- 
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able  practices."  We're  told  that,  and  I  quote  agaia,  "it  often  appears 
that  the  risks  involved  are  of  the  magnitude  which  most  businessmen 
are  wiUing  to  assume  in  order  to  continue  long-established  pricing 
practices  yielding  substantial  profits"  (id.,  pp.  26-26). 

Mr.  Chairman,  the  amendment  I  am  proposing  here  would  hope- 
fully make  such  nice  calculations  unprofitable. 

I  would  like  to  offer  one  more  very  brief  argument  in  favor  of 
including  Federal  Trade  Commission  orders  in  section  5(a)  of  S.  2512. 
As  I  am  sure  the  subcommittee  knows,  the  Commission  and  the 
Department  of  Justice,  having  concurrent  jurisdiction  in  a  number 
of  areas,  have  worked  out  over  the  years  a  very  satisfactory  liaison 
arrangement.  Basically,  each  checks  with  the  other  daily  before 
commencing  an  investigation,  so  as  to  avoid  useless  duplication  of 
effort.  The  question  is  generally:  "We  propose  to  investigate  so- 
and-so  practice  in  the  widget  industry.  WUl  this  conflict  with  any- 
thing you're  doing?"  If  the  answer  is  "No,"  the  requesting  party 
proceeds  with  the  planned  investigation.  To  be  sure,  there  are 
several  areas  in  which  either  the  Commission  or  the  Department  has 
become  particularly  experienced,  so  that  cases  of  that  type  are  gen- 
erally referred  over  rather  routinely.  The  Commission's  price  dis- 
crimination work  is  an  example  of  this.  By  and  large,  however, 
whether  it  is  the  Commission  or  the  Department  that  handles  a  case, 
where  there  is  concurrent  jurisdiction,  depends  primarily  upon  which 
received  the  complaint  first,  or  which  decided  to  enter  on  its  own  first. 

This  fact  recently  was  considered  in  a  case  involving  the  question 
of  whether  antitrust  proceedings  brought  by  the  Federal  Trade 
Commission,  like  those  brought  by  the  Department  of  Justice,  "toU" 
the  running  of  the  statute  of  limitations  on  private  actions  under 
section  5(b)  of  the  Clayton  Act.  The  district  court  held  that  the 
period  of  limitation  was  tolled.  Noting  that  both  the  Commission 
and  the  Justice  Department  have  concurrent  jiurisdiction  over  viola- 
tions of  the  provision  involved  (sec.  7  of  the  Clayton  Act,  the 
merger  provision) ,  the  court  said : 

It  certainly  would  seem  not  to  have  been  the  congressional  intent  to  have 
plaintiff's  ri^ts  turn  on  the  fortuitous  circumstance  of  which  agency  initiated 
the  action  *  *  *  New  Jersey  Wood  Finishing  Co.  v.  Minnesota  Mining  & 
Mfg.  Co.,  216  F.  Supp.  507,  510  (D.  N.  J.  1963). 

This  decision  of  the  district  court  that  a  Commission  proceeding 
tolls  the  statute  of  limitations  under  section  5(b)  was  later  affirmed 
by  the  Supreme  Court,  381  U.S.  311  (1965).  The  Court  would 
"venture  no  opinion,"  however,  on  the  question  I  am  presenting  now^ 
namely,  whether  a  Commission  order  is  admissible  in  evidence  in 
subsequent  actions  under  section  5(a). 

I  urge  that  this  uncertainty  be  removed,  that  the  Congress  make 
clear  its  intent  that  the  rights  of  antitrust  plaintiffs  do  not  "turn 
on  the  fortuitous  circumstance  of  which  agency  initiated  the  action," 
that  issues  once  Htigated  before  the  Federal  Trade  Commission  should 
not  have  to  be  retried  by  antitrust  plaintiffs  in  the  district  courts. 

You  can  see  very  easUy,  Mr.  Chairman,  there  is  no  doubt  about 
the  Clayton  Act  being  an  antitrust  act.  There  is  no  doubt  that  the 
Congress  in  the  empowering  sections,  sections  11  and  15,  11  affecting 
the  Federal  Trade  Commission  and  15  the  Department  of  Justice, 
made  it  very  clear  that  both  agencies  had  a  responsibility  for  enforcing 
these  sections. 
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Now,  you  might  say  you  could  be  fortunate  to  be  tried  by  the 
Federal  Trade  Commission,  and  then  even  though  the  Federal  Trade 
Conmiission  after  long  and  lengthy  and  tedious  investigation  and 
trial  and  review,  that  you  were  in  a  better  stage  than  if  you  had  been 
tried  by  the  Department  of  Justice  because  if  you  had  been  tried  over 
there  and  a  judgment  or  a  decree  had  been  entered,  then  you  are 
in  more  trouble  in  the  private  treble-damage  field  than  if  you  were 
tried  at  the  Federal  Trade  Commission. 

Now,  since  we  do  most  of  the  trying  of  this  statute,  I  think  Congress 
ought  to  pay  attention  to  that  if  you  really  want  to  do  something 
about  this  problem. 

I  think  that  completes  my  statement. 
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STATEMENT  OF  JOHN  D.  GUILFOIL,  PROFESSOR  OF  ECONOMICS, 

NEW  YORK  UNIVERSITY 

Mr.  Guilfoil.  Gentlemen,  I  am  in  support  of  S.  2512.  My 
reasons  for  this  support  may  be  grouped  under  three  headings. 

First,  I  do  not  think  it  was  ever  the  intent  of  the  executive,  legisla- 
tive, or  judicial  branches  of  Government  that  the  present  state  of 
affairs  as  regards  section  5(a)  of  the  Clayton  Act  be  allowed  to  develop 
in  the  way  that  it  has  over  the  last  two  decades. 

Second,  the  law  as  it  currently  stands  offers  httle  discouragement  to 
anticompetitive  abuses  and  thus  promotes  economic  inequity. 

Third,  the  proposed  bill,  as  written,  is  a  conservative  measure  con- 
taining merits  that  far  outweigh  any  possible  disadvantages. 

I.    THE    GOAL    OF    ANTITRUST    LAW 

A.   The  fvlfillment  of  congressional  aims 

It  is  a  truism  to  assert  that  the  goal  of  antitrust  law  is  the  preserva- 
tion of  competition.  The  original  purpose  of  the  treble-damage 
clause  of  the  Sherman  Act — section  7 — was  to  make  private  individuals 
the  ally  of  Government  in  carrying  out  this  aim.  Two  scholars  of  the 
Temporary  National  Economic  Committee  took  note  of  this  fact 
when  they  wrote : 
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In  the  thought  of  the  nineties  the  law  should  be  as  nearly  self-enforcing  as 
possible.  The  main  reliance  seems  to  have  been  placed  upon  the  private  suit. 
A  man  knows  when  he  is  hurt  better  than  an  agency  or  government  above  could 
tell  him.  Make  it  worth  their  while — as  the  triple  damage  suit  was  intended 
to  do — and  injured  members  could  be  depended  upon  to  police  an  industry.' 

There  were  many  in  Congress  at  the  tune  of  the  Sherman  Act's 
passage,  however,  who  expressed  doubt  about  the  true  effectiveness 
of  private  enforcement.     One  Senator  said  of  section  7: 

Who  can  avail  themselves  of  that  remedy?  Rich  corporations  and  rich  men 
may,  but  the  great  mass  of  the  people  are  not  able  to  employ  counsel  and  wit- 
nesses .  .  .  for  the  vindication  of  their  rights.  So  the  remedy  as  presented  .  .  . 
is  inadequate;  it  is  insufficient.^ 

Another  Senator  concurred  in  this  belief.     He  observed: 

If  some  great  manufacturer  has  been  injured  by  some  advance  in  price  of  his 
raw  material  he  can  sue,  but  the  poor  man,  the  consumer,  the  laborer,  the  farmer, 
the  mechanic,  the  country  merchant,  all  that  large  class  of  American  citizens  who 
constitute  90  percent  of  our  population  and  who  are  the  real  sufferers  will  have  no 
opportunity  of  redress,  and  the  bill,  so  far  as  they  are  concerned,  will  be  a  snare  and 
a  mere  delusion.' 

Before  two  decades  had  passed  these  pessimistic  prophecies  regard- 
ing the  workability  of  section  7  were  proven  correct.  The  record  of 
recovery  for  private  plaintiffs  was  exceedingly  low.  For  every  one 
plaintiff  victory  prior  to  1914,  there  existed  five  decisions  for  the 
defendant.* 

One  suit  out  of  four  followed  a  Government  action.  Even  here 
recovery  was  low.  For  the  one  successful  private  case  following  in 
the  wake  of  a  Government  victory  there  existed  four  unsuccessful 
private  suits  also  following  Government  victories.*  At  this  time,  of 
course,  successful  Government  suits  could  not  be  used  as  evidence  in 
private  suits. 

Efforts  to  improve  the  record  of  success  for  injm*ed  plaintiffs  were 
written  into  the  Clayton  Act  of  1914.  In  a  special  message  to  Con- 
gress on  the  subject,  before  passage  of  the  Clayton  Act,  Woodrow 
Wilson  had  expressed  the  hope: 

*  *  *  that  we  shall  agree  in  giving  private  individuals  who  claim  to  have  been 
injured  by  these  processes  the  right  to  foimd  their  suits  for  redress  upon  the  facts- 
and  judgments  proved  and  entered  in  suits  by  the  Government  where  the  Govern- 
ment has  upon  its  own  initiative  sued  the  combinations  complained  of  and  won  its 
suit  *  *  *  It  is  not  fair  that  the  private  litigant  should  be  obliged  to  set  up  and 
establish  again  facts  which  the  Government  has  proved.  He  cannot  afford,  he 
has  not  the  power,  to  make  use  of  such  processes  of  inquiry  as  the  Government 
has  command  of.  Thus  shall  individual  justice  be  done  while  the  processes  of 
business  are  rectified  and  squared  with  the  general  conscience. » 

The  wisdom  of  permitting  judgments  in  public  antitrust  cases  to 
be  used  as  evidence  in  private  suits  was  never  debated  in  the  Halls  of 


1  Walton  J.  Hamilton  and  Irene  Till,  "Investigation  of  Concentration  of  Economic  Power  "  Temnorarv 
National  Economic  Committee,  monograph  No.  16.     (Washington:  Government  Printine'  Office    iq-nf 
p.  82.    See  also  U.S.  Senate  Kept.  1855,  "The  Role  of  Private  Antitrust  Enforcement  in  Protectine  Sma  i 
Business,"  1958,  85th  Cong.,  2d  sess.  (Washington:  Government  Printing  Office  1958) 
»  Congressional  Record,  51st  Cong.,  1st  sess.,  Vol.  21.  p.  2564.  ' 

3  Ibid,  p.  3150.  - 

*  Statistics  presented  in  this  paper  arc  derived  from  an  appendix  too  lengthy  to  duplicate  here,  contained 
in  the  author's  doctoral  dissertation:  "The  Economics  of  Treble  Damage  Suits,"  New  York  University, 
October  1934.  The  appendix  chronologically  lists  aU  reported  treble  damage  cases,  and  details  issued  in- 
volved, decisions  reached,  and  the  relationship,  if  any,  which  such  suits  have  borne  to  litigation  brought  by 
the  United  States. 

'  City  of  Atlanta  v.  Chattanooga  Foundry  and  Pipe  Company,  101  Fed.  900  (1900),  127  Fed.  23  (1903),  203 
U.S.  390  (1906);  People's  Tobacco  Company  etal.  v.  American  Tobacco  Co.  et  al.,  170  Fed.  396  (1909),  204 
Fed.  58  (1913),  246  U.S.  79  (1918);  Buckeye  Powder  Company  v.  E.  I.  duPont  de  Nemours  Powder  Company 
et  al.,  196  Fed.  514  (1912)  223  Fed.  881  (1915),  248  U.S.  55  (1918);  Locker  et  al.,  v.  American  Tobacco  Company 
et  al.,  194  Fed.  232  (1912),  197  Fed.  495  (1912),  200  Fed.  973  (1912),  218  Fed.  47  (1914)  Motion  Picture  PaUnts 
Company  v.  Eclair  Film  Company,  208  Fed.  416  (1913). 

•  Congressional  Record,  63d  Cong.,  2d  sess.,  vol.  51,  p.  1,  964. 


1123 


Congress.  Nor  was  the  more  central  issue  of  whether  the  remedy 
of  treble  damages  should  be  carried  into  the  Clayton  Act.  The  latter 
point  is  significant  since  there  exists  some  feeling  that  the  beneficence 
of  Congress  in  providing  threefold  damages  motivated  many  courts 
to  adopt  a  standard  of  proof  in  private  antitrust  cases  the  stringency 
of  wliich  acted  as  bar  to  recovery.^ 

The  only  debate  at  all  in  the  area  of  private  enforcement  concerned 
whether  or  not  what  came  to  be  section  5  of  the  Cla34on  Act  should 
make  Government  judgments  conclusive  or  prima  facie  evidence  of 
guilt,  whether  section  5  should  be  made  retroactive  to  1890,  and 
whether  consent  decrees  should  be  made  evidence  of  guilt. 

The  House  desired  the  Clayton  Act  to  make  judgments  in  Govern- 
ment suits  conclusive  evidence  of  guilt.  The  Senate,  noting  that  the 
Supreme  Court  already  had  held  that  p^e^dous  coiu-t  judgments  could 
not  be  introduced  into  a  case  as  conclusive  evidence  "in  which  the 
party  claiming  it  was  not  a  party  to  the  original  judgment,"  was 
fearfid  that  making  Government  judgments  conclusive  evidence  of 
guilt  would  be  struck  down  as  unconstitutional.^  Its  reasoning  was 
ultimately  to  cause  the  House  to  change  its  draft  of  the  bill  on  this 
subject. 

The  House  was  more  stringent  than  the  Senate  in  one  additional 
area.  In  the  House  bill  as  passed,  consent  decrees  were  considered 
e\ddence  of  guilt.  In  the  Senate,  it  was  effectively  pointed  out  that  if 
such  a  clause  were  adopted,  "we  wiU  have  effectively  put  an  end  to  all 
consent  decrees."  ^  Faced  with  this  logic,  the  House  again  backed 
down.  In  the  Clayton  Act  as  passed,  consent  decrees  could  not  be 
used  as  evidence  in  private  suits. 

In  1939  the  courts  limited  the  usefulness  of  Government  suits  still 
further  by  ruling  that  pleas  of  nolo  contendere  could  not  be  introduced 
as  evidence  of  guilt.  ^° 

Since  the  only  strengthening  Congress  felt  the  treble  damage  clause 
(sec.  4)  of  the  Clayton  Act  needed  was  section  5,  one  must  assume 
that  it  conceived  of  Government  suits  as  the  chief  weapon  that  would 
be  used  against  predatory  business  practices  in  the  future. ^^  The 
congressional  philosophy  behind  sec.  5  of  the  Clayton  Act  is  clear. 
It  was  to  aid  private  litigants  in  recovering  damages  caused  by 
violation  of  antitrust  law. 

Since  passage  of  the  Clayton  Act,  however,  that  philosophy  has 
been  increasingly  aborted.  For,  while  the  passage  of  time  has 
resulted  in  a  greater  volume  of  suits,  it  has  not  resulted  in  an 
increased  plaintiff  victory  rate.  For  the  period  1940-63  plaintiff 
defeats  outnumbered  victories  by  rates  of  39.0  to  1  in  monopoly 
cases,  5.3  to  1  in  cases  involving  exclusive  dealing  and  tying  con- 
tracts, 4.6  to  1  in  price-fixing  cases  (exclusive  of  electrical  equipment 
suits),  3.3  to  1  in  refusal  to  deal  cases,  and  3.1  to  1  in  patent  misuse 
suits. 

During  this  same  period  U.S.  suits  in  many  instances  either  pre- 
ceded or  followed  treble  damage  actions,  occurring  94  percent  of  the 
time  in  price  fixing,  70  percent  in  refusals  to  deal,  32  percent  in 


'  "Recovery  of  Treble  Damages  Under  the  Sherman  Act,"  38  Yale  L.  J.  614  (1928). 

«Ibld.,pp.  13,  851-855. 

«rbid.,pp.  13,900-901. 

10  Twin  Ports  Oil  Company  v.  Pure  OH  Company,  et  al.,  26  F.  Supp.  366  (1939).  In  U.S.  Government 
suits  pleas  of  nolo  contendere  are  viewed  as  an  admission  of  guilt  for  the  purposes  of  the  case.  Tucker  v. 
UniUd  StaUs,  196  Fed.  260  a912);  Pharr  v.  UniUd  States,  48  F.  2d  767  (1931);  C.  A.  Hudson,  et  al.  v.  UniUd 
StaUs,  272  U.S.  451  (1927);  United  States  v.  Alfred  E.  Norris,  281  U.S.  619  (1930). 

>i  Sec.  4  of  the  Clayton  Act  replaced  sec.  7  of  the  Sherman  Act  with  very  little  difference  in  wording. 
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monopoly,  9  percent  in  price  discrimination,  39  percent  in  patent 
misuse,  31  percent  in  exclusive  dealing  and  tying  contracts,  and  36 
percent  in  section  7  cases. 

Three  reasons  might  be  cited  for  the  failure  of  section  5  of  the 
Clayton  Act  to  bring  new  vitality  to  private  antitrust  enforcement. 
First,  and  simplest,  was  a  failure  on  the  part  of  private  litigants  to 
bring  damage  suits  in  the  wake  of  Government  victories.  Of  136 
Government  suits  from  passage  of  the  Clayton  Act  to  June  30,  1959, 
where  a  defendant  was  found  guilty  of  violating  the  law,  treble  damage 
suits  followed  in  only  29  instances.*^ 

A  second  reason  results  from  a  certain  amount  of  judicial  hesitancy 
to  the  liberal  appUcation  of  section  5.  In  the  movie  cases,  for  example, 
the  Government's  victory  against  the  major  film  companies  was  often 
not  accepted  on  the  ground  that  the  judgment  in  the  latter  dealt  with 
a  national  conspiracy  and  was  not  proof  of  antitrust  violation  in 
local  markets.  In  the  Monticello  case,  which  followed  conviction  of 
the  major  U.S.  tobacco  companies  for  the  pursuit  of  consciously 
parallel  business  behavior,  the  court  was  careful  to  note  that  "section 
5  does  not  permit  a  haphazard  use  of  a  criminal  judgment  merely  for 
its  aura  of  guilt."  i^ 

A  third  reason  is  to  be  found  in  the  trend  of  public  antitrust  enforce- 
ment since  the  Clayton  Act.  Before  1914,  consent  decrees  were  used 
but  sparingly  in  Government  suits.  After  passage  of  the  Clayton 
Act,  their  adoption  became  quite  popular  on  the  part  of  both  antitrust 
defendants  and  the  United  States.  From  1935  to  1955,  72  percent 
of  all  civil  suits  brought  by  the  Department  of  Justice  ended  in  the 
filing  of  a  consent  decree.^* 

The  proclivity  to  use  consent  degrees  increased  through  the  1950's, 
rising  from  52  percent  for  the  period  1949-52  to  69  percent  for  the 
period  1952-56,  and  to  81  percent  by  1957.^^  Such  a  trend  probably 
is  explainable  by  the  eagerness  of  antitrust  defendants  to  insulate 
themselves  from  treble-damage  attack  and  by  the  need  of  the  Depart- 
ment of  Justice,  caught  in  a  "vice  between  increasing  compilations 
of  violations  *  *  *  and  comparatively  constant  prosecuting  staffs," 
to  bring  as  many  suits  as  possible  to  a  quick  conclusion.^*  The  end 
result  of  this  third  reason  has  been  circumvention  of  Congress'  initial 
aim  as  regards  section  5.     The  law  as  it  stands  is  ineffective. 

B.  Executive  activities  in  the  legislative  sphere. 

In  the  absence  of  legislative  revision  of  section  5  of  the  Clayton 
Act,  the  executive  branch  of  Government  has  attempted  its  own 
corrective  action  concerning  the  widespread  use  of  consent  decrees. 
During  the  Eisenhower  administration's  final  year  the  Department 
of  Justice  announced  that  under  certain  circumstances  it  would 
refuse  to  enter  into  a  consent  decree  with  antitrust  violators  unless 
the  latter  admitted  publicly  to  having  violated  the  law." 

It  also  announced  that  every  effort  would  be  made  to  so  conclude 


"  Multiple  suits  based  on  the  same  Goveminent  suit  have  been  counted  only  once.  The  statistic  on 
Government's  litigations  is  taken  from  Russell  Hardy,  "The  Evisceration  of  section  5  of  the  Clavton  Xct  •• 
69QM)rgetownL.  J.44(1960).  ".^'wuav-i, 

13  Monticello  Tobacco  Company  v.  American  Tobacco  Company,  et  al.,  197  F.  2d  629  (1952). 

i<  Antitrust  Subcommittee  of  the  U.S.  House  Committee  on  the  Judiciary,  86  Cong.,  1  sess.,  consent 
decree  program  of  the  Department  of  Justice  (Washington:  Government  Printing  Office,  1959),  p.  IX. 

'••  Ibid. 

i«  U.S.  Senate  Subcommittee  of  Select  Committee  on  Small  Bu-iness,  85th  Cong.,  2d  sess.  Hearings  on 
the  Role  of  Private  Antitrust  Enforcement  in  Protecting  Small  Business.  (Washington:  Government 
Printing  Office,  1958)  p.  141. 

"  Phillips,  p.  49. 
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cases  that  evidence  obtained  in  them  could  be  used  in  private  suits.  ^* 
The  direct  result  of  this  announced  policy  was  formulation  of  the 
so-called  "asphalt  clause,"  by  which  the  Government  permitted  a 
defendant  to  plea  nolo  contendere  in  return  for  the  latter's  consent  to 
an  injunction  denying  it  the  right  in  private  suits  to  object  to  the 
entry  of  the  Government  case  as  prima  facie  evidence  of  guilt. ^* 

Under  the  Kennedy  administration,  the  Attorney  General  an- 
nounced a  policy  of  permitting  "affected  parties  *  *  *  an  opportu- 
nity to  present  their  views  prior  to  the  actual  entry  of  a  proposed 
consent  decree."  ^ 

Robert  Kennedy  also  announced: 

Our  general  policy  will  be  to  oppose  pleas  of  nolo  contendere  by  defendants  in 
price-fi.xing  cases.     When  such  pleas  are  accepted,  the  cases  are  disposed  of  with- 


out having  the  facts  aired  in  court.     Also,  a  conviction  or  a  plea  of  guilty  is 
prima  facie  evidence  which  can  be  used  *  *  *  in  suit  for  damages.^i 

Under  the  Johnson  administration  in  late  1964,  the  Justice  Depart- 
ment affirmed  its  decision  to  oppose  the  future  entry  of  nolo  pleas. ^^ 

The  executive  did  not  find  that  it  could  pursue  its  announced  policies 
with  freedom,  however.  From  1955  to  1963  the  Justice  Department 
opposed  the  entry  of  142  nolo  pleas.  In  104  instances  it  was  over- 
ruled.23 

In  U.S.  V.  Brunswick-Balke-Collender  the  Government  objected  to 
the  entry  of  a  consent  decree  unless  the  defendant  agreed  to  permit 
the  incorporation  into  that  decree  of  a  statement  of  gmlt  and  specific 
phrasing  acknowledging  the  value  of  the  decree  in  private  suits  as 
prima  facie  evidence.^^  This  attempt  by  the  Department  of  Justice 
to  incorporate  into  antitrust  law  matters  which  Congress  had  refused 
to  place  there  was  soon  struck  down  by  a  court  of  jurisdiction  as 
"arbitrary  and  im authorized  conduct."  ^  In  forcing  the  adoption 
of  a  consent  decree  the  court  ruled: 

Section  5(a)  did  not  permit  the  Government  to  continue  costly  litigation  merely 
to  benefit  certain  potential  treble  damage  claimants  once  the  defendants  had' 
consented  to  all  terms  necessary  to  prevent  and  restrain  the  alleged  violations.*' 

C.  Judicial  philosophy 

While  courts  have  thwarted  attempts  by  the  Justice  Department 
to  correct  the  abuses  which  nolo  and  consent  decrees  have  created, 
there  is  great  evidence  that  in  the  judiciary  branch  of  Government 
itself,  there  exists  displeasure  with  consent  and  nolo  developments. 

In  1964  the  Supreme  Court  ruled  that  consent  decrees  could  not 
be  entered  into  without  the  consent  of  Government."  Decision  was 
expressly  reserved  by  the  high  court,  however,  in  the  matter  of  the 
asphalt  clause. 

In  the  famous  electrical  equipment  cases,  pleas  of  nolo  contendere 
were  specifically  rejected  by  the  courts. ^^ 

>9  Wall  Street  Journal,  Mar.  14,  1960,  p.  26. 

>»  U.S.  V.  Lake  AsphaU  and  Petroleum  Co.,  Commerce  Clearing  House,  Trade  Reeulation  Rpnorf^r  iQ«n 
Trade  Cases  par.  69,835;  William  Barnabas  McHenry,  "The  Asphalt  Clau^e-^Trarfor  the  U^w^ 
New  York  University  Law  Review,  XXXVI  (1961),  1,114.  "«^-o  ^™p  lor  me  unwary, 

20  Antitrust  Subcommittee  No.  5  of  the  U.S.  House  Committee  on  the  Judiciary,  87th  Cone  1st  sp<k 
Hearings  on  Antitrust  Consent  Decrees  and  the  Television  Industry  (Washington-  Government  PrinUrTp 
Office,  1961),  p.  7.  nuwijg 

2'  Commerce  Clearing  House,  Trade  Regulation  Reporter,  vol.  27par  9  278 

"  Letter  from  William  H.  Orrick,  Jr.,  Assistant  Attorney  General  in  charge  of  antitrust  to  the  California 
Law  Review,  Nov.9, 1964^  Robert  W.  Stedman,  "Consent  Decrees  and  the  Private  Action-An  AnS? 
Dilemma,"  53  California  Law  Review  627,  641.  ^i-iiu"    ao  Aniiirust 

23  Ibid. 

2<  Civil  No.  59,  C.  163,  D.  Misc.,  Mar.  27,  1962. 

"  U.S.  V.  Brunswick-Balke-Collender,  203  F.  Supp.  657  (1962). 

2«Ibid.  KK  V  / 

2'  U.S.  V.  Ward  Baking  Company,  376  U.S.  327  (1964). 

28  Jules  Bactman,  "The  Economics  of  the  Electrical  Machinery  Industry  "  (New  York-  New  York 
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In  the  Standard  Ultramarine  case,  Judge  Edward  Weinfield  similarly 
denied  a  plea  of  nolo  contendere.     In  so  doing,  he  said : 

Cost  of  enforcement  in  terms  of  manpower  and  money  is  of  little  consequence 
when  necessary  to  assure  decent  respect  for,  and  compliance  with,  our  laws.^s 

In  the  Minnesota  Mining  cfc  Manufacturing  case  the  judge  was 
even  more  specific.    He  said : 

Frankly  speaking,  it  is  very  difficult  for  this  court  to  justify  the  acceptance  of 
a  nolo  plea  in  any  criminal  case.  The  defendant  or  defendants  are  either  guilty 
or  they  are  not  guilty. 

For  all  purposes,  so  far  as  penalties  are  concerned,  a  plea  of  nolo  contendere 
is  in  effect  a  plea  of  guilty  before  this  court.^" 

If  section  5(a),  as  Congress  has  stated,  is  "intended  to  help  persons 
of  small  means  who  are  injured  in  their  property  or  business  by 
combinations  or  corporations^  jdolating  the  antitrust  laws,"  ^^  and 
if  nolo  pleas,  as  the  executive  and  judicial  branches  of  Government 
have  implied,   are  means  of  legally  escaping  the  consequences  of 
illegal  acts,  I  can  only  echo  Senator  Hart's  statement  that  "both 
justice  and  legal  logic  require  the  consistent  and  evenhanded  appli- 
cation of  the  law,"  ^^  and  thus  the  passage  of  S.  2512. 

II.  THE  ECONOMIC  IMPLICATION  OF  INEFFECTIVE  PRIVATE  ENFORCEMENT 

As  an  economist,  I  am  concerned  with  the  economic  implications 
of  S.  2512.  In  this  regard  I  would  like  to  devote  attention  to  the 
economic  inequity  which  results  from  ineffective  private  enforcement. 
The  law,  as  it  presently  stands,  permits  the  existence  of  a  maldistribu- 
tion of  income.  The  reasons  for  this  may  be  foimd  in  any  basic 
economics  text. 

Anticompetitive  practices  are  generally  undertaken  to  exact 
monopoly  profits.  Monopolists  attain  their  abnormal  profits  through 
a  restriction  of  output  and  a  raising  of  price  above  competitive  levels. 
Restricted  output  means  the  employment  of  less  labor,  capital,  and 
land  than  would  be  used  under  competition,  Siuns  that  normally 
would  have  been  paid  out  in  wages,  interest,  and  rent  therefore, 
accrue  instead  to  the  monopolist,  as  do  profits  that  normally  would 
have  been  spread  among  many  competing  entrepreneurs. 

Economically,  the  law  as  it  presently  stands  permits  collusive  ele- 
ments to  evade  damage  payments  and  retain  monopoly  profits 
resulting  from  illegal  acts.  Damaged  competitors  have  little  ability 
to  recover.  Often  this  means  that  they  either  go  out  of  business  or 
are  too  severely  injured  to  ever  again  compete  effectively.  The 
outcome  is  a  decline  in  the  very  competition  which  antitrust  law  is 
•designed  to  preserve, 

III,    THE   MERITS   OF   S,    2512 

There  are  those  who  might  assert  that  changing  the  law  would 
involve  a  great  and  unwarranted  increase  in  economic  costs. 

This  line  of  reasoning  would  assert  first  that  the  Justice  Depart- 
ment, given  its  present  budget,  can  handle  far  more  cases  when  settled 
I)y  consent  and  nolo  pleas  than  if  settled  after  long  court  litigation, 
and  that  changing  the  law  would  require  either  a  reduced  caseload  or 

2»  U.S.  V.  standard  UltramaTine  and  Color  Company,  137  F.  Supp.  167  (1955),  p.  167. 

'"  U.S.  V.  Minnesota  Mining  &  Manufacturing  Company,  249  F.  Supp.  594  (1965). 

3>  H.  Rept.  627,  63d  Cong.,  2d  sess.,  14. 

M  Press  release  from  the  office  of  Senate  Antitrust  and  Monopoly  Subcommittee,  Sept.  9, 1965,  p.  5. 
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a  much  greater  budget.  They  would  go  on  to  suggest  that  courts 
should  be  left  with  the  discretionary  decision  of  whether  pleas  of  nolo 
contendere  and  consent  decrees  should  be  accepted.  They  might  go 
on  to  assert  that  changing  the  law  would  result  in  a  wave  of  private 
suits  which  would  bog  down  already  clogged  court  calendars.  Finally, 
they  might  suggest  that  changing  the  law  would  open  the  floodgates 
to  damage  claims,  thereby  creating  a  serious  financial  burden  for  large 
corporations  which  form  the  economic  backbone  of  our  country  and 
which  are  so  often  involved  in  antitrust  litigation. 

While  something  may  be  said  for  each  of  these  arguments  none,  in 
my  opinion,  possess  serious  merit. 

It  is  true  that  if  the  law  was  changed  the  Department  of  Justice 
might  initially  be  so  overburdened  as  to  be  limited  with  its  present 
budget  in  the  number  of  cases  it  could  investigate  and  prosecute. 
But  this  would  probably  only  be  true  in  the  short  run.  Over  the 
long  run,  with  effective  treble  damage  enforcement,  the  number  of 
antitrust  violations  might  be  expected  to  decline  considerably.  There 
is  nothing  like  effective  enforcement  in  either  antitrust  or  income  tax 
law  to  discourage  continued  wrongdoing. 

The  belief  that  courts  should  be  left  with  the  discretionary  decision 
of  whether  or  not  to  accept  nolo  pleas  introduces  the  possibility  of 
discrimination  in  the  application  of  section  5(a).  When  the  large 
companies  of  our  Nation  commit  antitrust  violations,  a  far  greater 
moral  indignation  is  expressed  than  when  Joe  Smith  from  Small  Town^ 
U.S.A.,  commits  the  same  Ulegal  act.  This  carries  into  the  courts. 
In  the  Standard  Ultramarine  case,  for  example,  one  of  the  specific 
criteria  listed  by  the  judge  as  important  in  deciding  whether  or  not 
pleas  of  nolo  contendere  should  be  accepted  was  defendant  size  and 
power.^^ 

It  is  not  equitable  that  corporate  size  should  be  a  liability  in  anti- 
trust pleadings.  Justice  requires  the  equal  treatment  of  all  against 
whom  antitrust  charges  are  brought.  As  the  current  head  of  anti- 
trust, Donald  F.  Turner  has  repeatedly  emphasized  bigness  as  such, 
should  not  be  the  target  of  antitrust  attack. 

The  possibility  that  S.  2512  would  unleash  a  rash  of  private  suits 
which  would  clog  court  calendars  and  result  in  a  flood  of  damage 
awards  is  highly  unlikely.  In  the  first  place,  as  already  stated,  most 
Government  suits  where  verdicts  of  guilty  are  returned  are  not  fol- 
lowed by  treble  damage  actions.  In  the  second  place,  even  when 
damage  actions  foUow  decisions  of  guilty  in  Government  cases,  there 
is  no  guarantee  that  plaintiffs  wiU  recover.  From  1940  to  1963,  for 
example,  in  price-fixing  cases  exclusive  of  electrical  equipment  suits, 
there  exists  no  case  where  a  Government  judgment  of  guilty  preceded 
court  awarded  damages.  But  there  were  eight  suits  which  plaintiffs 
lost  that  followed  verdicts  of  guflty  in  Government  suits. ^* 

In  refusals  to  deal  exclusive  of  movie  suits,  one  damage  award 
followed  a  Government  decision  of  guilty.^^  But  four  unsuccessful 
suits  also  followed  Government  judgments  of  guilty.^^ 

^  U.S.  V.  Standard  Ultramarine  Company,  137  F.  Supp.  167  (1955),  172. 

»«  H.  E.  Miller  Oil  Co.  v.  Socont/-Vacuum  Oil  Co..  Inc.,  et  al.,  37  K.  Sunp.  831  (1941);  Twin  Ports  Oil  Co. 
V.  Pure  Oil  Co.,  119  F.  2d  747  (1941);  Farmers  Cooperative  Oil  Co.  v.  Soconu-Vacuum  Oil  Co.,  Inc.,  13? 
Ff.  2d  101  (1942),  51  F.  Supp.  440  fl943);  L.  Leonard  v.  Soconu-Vacuum  Oil  Co..  Inc..  et  al.,  138  F.  2d  967 
(1943);  Clark  Oil  Co..  et  al.  v.  Phillips  Petroleum  Co..  et  al..  148  F.  2d  580  (1945);  Wolfe,  et  al.  v.  National 
Lead  Co..  225  F.  2d  427  (1955);  Adams  Dairy  Co.  v.  St.  Louis  Dairy  Co..  et  al.,  260  F.  2d  46  (1958):  North- 
western Oil  Co.  V.  Soconi/- Vacuum  Oil  Co..  Inc.,  et  al.  138  F.  2d  967  (1943). 

35  Kiefer-Stewart  v.  Joseph  E.  Seagram  Sons,  340  U.S.  211. 

36  Monticelln  Tobacco  Co.  v.  American  Tobacco  Co.,  et  al.,  197  F.  2d  629  (1952);  Zuckerman  v.  E.  I.  duPont  de 
Nemours  and  Co.,  1955  Trade  Cases,  par.  68,022,  68,028;  Pelkr  v.  International  Boxing  Club,  Inc.,  et  al.,  135  F. 
SuDp.  942  (1955),  227  F.  2d  593  (1955);  La  Roucke  v.  UnUed  Shoe  Machinery  Co.,  166  F.  Supp.  633  (19,59). 


1128 


In  the  movie  suits,  which  followed  a  Government  judgment  of 
guilty,  plaintiff  defeats  outnumbered  wins  by  2.7  to  1. 

In  the  area  of  monopoly,  no  private  suit  followed  a  Government 
judgment  of  guilty.     Two  unsuccessful  cases  did,  however.^^ 

In  price  discrimination  cases,  one  plaintiff  victory  did  follow  a  U.S. 
judgment  of  guilty.^^ 

But  so,  too,  did  a  plaintiff  loss.^^ 

In  patent  misuse  cases,  for  the  one  plaintiff  success  following 
Government  victory,  there  existed  five  unsuccessful  suits.*" 

The  same  pattern  holds  for  cases  involving  exclusive  dealing  or 
tying  contracts.  One  successful  case  did  follow  a  Government  judg- 
ment of  guilty  but  so,  too,  did  three  unsuccessful  cases.*^ 

And  in  section  7  cases  all  three  unsuccessful  cases  followed  govern- 
ment judgments  of  guilty.*^ 

There  were  no  successful  suits. 

I  would  close  by  observing  that  there  is  no  reason  to  believe  that 
S.  2512  would  be  a  death  kneU  for  consent  decrees.  The  biU,  as 
written,  still  encourages  the  use  of  such  a  measure  by  making  its 
pretrial  use  only  prima  facie,  rather  than  conclusive  evidence  of  guilt. 
Under  the  proposed  legislation,  guilty  companies  would  stiU  have  far 
more  to  gain  by  entering  into  consent  decrees  than  by  becoming  in- 
volved in  a  protracted  trial  the  evidence  from  which  it  would  be 
impossible  to  refute. 

The  bill,  as  drawn,  therefore,  is  far  from  being  a  radical  measure. 
If  passed,  it  will  not  result  in  a  revolutionary  change  in  private  en- 
forcement. It  will,  however,  make  the  rules  of  antitrust  enforcement 
fairer  for  all  concerned. 


3'  FarbenfabTiken  Haver  A.  O.  v.  Sterling  Drug  Co.,  1962  Trade  Cases,  par.  70,425;  International  Shoe  Ma- 
chinery Co.  V.  United  Shoe  Machinerii  Corporation,  1960  Trade  Cases,  oar.  69,626. 

ii  Gus  Blass  Co.  \.  Elizabeth  Arden  Sali"<  Corporation,  IbQY.'iA'imilUb) .  ^     ^    ^ 

3i>  W.  J.  Ludwig  v.  American  Greetings  Corporation,  1959  Trade  Cases,  par.  69.295,  1960  Trade  Oases,  pais. 
69.822,  69.830. 

*»  Monark  Petroleum  Corporation  v.  Ethyl  Gasoline  Corporation,  1940  Trade  Case  Supplement,  par.  25.569: 
Turner  Glass  Corporation  v.  Hartford  Empire  Co.,  et  al.,  173  F.  2d  49  (1949),  Dura  Electric  Lamp  Co.  Inc.  v. 
Westinghouse  Electric  Corporation  et  oi.,  249  F.  2d  5  (1957) :  F.  Solinski  v.  General  Electric  Co.,  149  F.  Supp.  894 
(1957);  Carton  Lamp  Co.  v.  General  Electric  Co.,  1958  Trade  Cases,  par.  69.076;  Brunswich-Balke-Collender 
Co.  V.  American  Bowling  and  Billiard  Corporation,  2  F.R.D.  487  (1942),  150  F.  2d  69  (1945). 

<i  Emich  Motors  Corporation  et  al.  v.  General  Motors  Corporation,  et  al.,  181  F.  2d  70  (1950);  Karseal  Corpora- 
tion V.  Richfield  Oil  Co.,  221  F.  2d  358  (1959);  George  L.  Davidson,  et  al.,  v.  Kansas  City  Star  Co.,  et  al.,  202 
F.  Supp.  613  (1962);  Don  Egan  et  al.  v.  Kansas  City  Star  Co.,  et  al.,  202  F.  Supp.  613  (1962^ 

«2  R.  Gottesman  et  al.  v.  General  Motors  Corporation,  et  al.,  P.  J.  Peyser  v.  General  Motors  Corporation,, 
et  al.,  222  F.  Supp.  342  (1963);  Highland  Supply  Corporation  v.  Reynolds  Metals  Corporation,  221  F.  Supp. 
16  (1963). 
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STATEMENT  OF  HON.  DONALD  F.  TURNER,  ASSISTANT  ATTORNEY 
GENERAL,  DEPARTMENT  OF  JUSTICE;  ACCOMPANIED  BY 
STEPHEN  BREYER,  SPECIAL  ASSISTANT  TO  MR.  TURNER 

Mr.  Turner.  Thank  you,  Mr.  Chairman.  We  do  have  one 
correction  in  the  prepared  statement  which  I  wiU  mention  when  I 
get  to  it. 

I  appreciate,  as  always,  the  opportimity  to  discuss  with  you  a  bill 
now  being  considered  by  this  committee,  S.  2512.  This  bill  would 
amend  section  5(a)  of  the  Clayton  Act  (15  tJ.S.C.  16(a)),  which  governs 
the  evidentiary  effect  given  judgments  and  decrees  entered  in  Govern- 
ment antitrust  cases.  Section  5(a)  provides  that  a  final  judgment 
or  decree  obtained  in  any  government  antitrust  proceeding  shall  be 
prima  facie  evidence  against  the  defendant  in  any  private  antitrust 
proceeding  ^  to  the  extent  that  it  acts  as  an  estoppel  between  the 
tlnited  States  and  the  defendant,  A  proviso  under  section  5(a) 
states  that  the  section  does  not  apply  (1)  to  consent  judgments  or 
decrees  entered  before  any  testimony  has  been  taken  or  (2)  to  judg- 
ments or  decrees  entered  in  Government  damage  suits. 

S.  2512  intends  to  change  present  law  in  two  important  ways. 

First,  it  intends  to  make  pleas  of  nolo  contendere  entered  before 
the  taking  of  testimony  in  a  criminal  case  prima  facie  evidence 
against  the  defendant  in  private  cases.  Second,  it  will  make  all 
Utigated  judgments  and  decrees  entered  in  Government  antitrust 
suits  conclusive,  rather  than  prima  facie  evidence  against  defendants 
in  private  suits. 

Moreover,  it  has  been  proposed  to  make  consent  decrees  entered 
before  the  taking  of  testimony  prima  facie  evidence  in  private  treble 
damage  suits. 

We  support  the  objective  of  giving  prima  facie  evidentiary  effect 
to  nolo  pleas,  a  major  aim  of  the  present  bill,  for  we  believe  that  such 
a  provision  will  improve  the  effectiveness  of  antitrust  enforcement. 
The  language  of  this  bill,  however,  makes  such  evidentiary  effects 
depend  upon  the  existence  of  a  judgment  finding  a  violation  of  the 
antitrust  laws  and  a  concomitant  estoppel.  Since  nolo  pleas  normally 
create  no  estoppel,  the  bill  as  presently  written  does  not  provide 
evidentiary  effect  for  them.  The  aim  of  the  bill  may  be  more  effective- 
ly achieved  by  adding  a  clause  to  the  Clayton  Act  section  5  (si)  making 
clear  that  guilty  pleas  are  covered  by  that  section;^  that  they  do  not 
fall  within  5(a)'s  proviso — and  providing  that  for  purposes  of  section 


1  For  purposes  of  sec.  5(a)  governmental  damage  suits  under  Clayton  Act  sec.  4A  are  treated  Uke 
private  suits.  A  judgment  or  decree  in  a  sec.  4A  suit  is  not  given  evidentiaty  effect  in  a  private  suit,  put 
a  judgment  or  decree  in  any  other  Qovemment  suit  is  given  the  same  evidentiary  effect  in  a  sec.  4A  smt  as 
it  would  be  given  in  a  private  suit.  ,    . 

2  While  all  appellate  courts  passing  on  the  issue  have  held  that  guilty  pleas  should  be  given  prima  facie 
evidentiary  effect  under  present  law,  see  CommonwedUh  Edison  Co.  v.  AUis  Chalmers  Mfg.  Co.,  323  F.  2d 
412,  certiorari  denied,  376  U.S.  939;  CUy  of  Burbank,  California  v.  General  Electric  Co.,  329  F.  2d  825;  General 
Electric  Co.  v.  City  of  San  Antonio,  334  F.  2d  480,  there  is  some  contrary  lower  court  authority.  See  North 
west  Electric  Power  Co-op,  Inc.  v.  General  Electric  Co.,  30  FRD  557  (W.D.  Mo.  1961);  Twin  Ports  Oil  Co. 
V.  Pure  Oil  Co.,  26  F.  Supp.  366!  (D.  Minn.  919)  and  dissenting  opinions  in  the  appellate  cases  just  cited. 
See  also  note,  71  Yale  L.T.,  684.  686.  While  we  believe  that  the  appellate  court  decisions  giving  guilty 
pleas  prima  facie  evidentiary  effect  are  correct,  it  may  be  wise  for  Congress,  in  enacting  the  present  bill, 
to  confirm  the  correctness  of  these  decisions.  ' 
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5(a)  nolo  pleas  are  to  be  treated  as  guilty  pleas.  It  should  be  noted 
that  this  type  of  provision  will  lessen  defendants'  incentive  to  plead 
nolo.  The  Department  will  undoubtedly,  therefore,  have  to  try 
more  cases  and  will  need  additional  staff.  Nevertheless,  since  we 
do  not  believe  that  nolo  pleas  should  be  accepted  where  they  are 
offered  solely  in  order  to  escape  treble  damage  liability,  we  believe 
that  any  additional  expenditure  in  staff  resulting  from  the  enactment 
of  such  a  provision  would  be  justified. 

We  are  unable  to  support  the  proposal  to  give  evidentiary  effect  to 
consent  decrees.  In  fact,  it  is  difficult  to  see  how  consent  decrees 
entered  in  Government  antitrust  actions  could  be  given  evidentiary 
-effect  in  private  suits,  for  normally  consent  decrees  do  not  adjudicate 
any  issues  of  fact  or  law.  What  effect  the  courts  may  give  to  the 
proposed  bill  in  consent  decree  cases  is  therefore  unclear.  This 
uncertainty  may  well  discourage  defendants  from  entering  into 
consent  decrees  with  the  Government  and  may  thereby  seriously 
injure  governmental  enforcement  policy.  The  consent  decree  pro- 
gram has  aided  the  Government  considerably  in  its  efforts  to  protect 
competition.  In  fact,  in  the  past  2  years  41  consent  decrees  have 
been  entered  producing  valuable  results  for  competition  in  the 
economy  and  great  savings  in  the  use  of  antitrust  enforcement  re- 
sources. While  we  believe  it  desirable  to  provide  private  plaintiffs 
with  the  benefits  of  Federal  enforcement  efforts,  any  benefits  secured 
must  be  weighed  against  possible  injury  to  our  enforcement  program. 
It  is  unclear  how  this  proposal  will  benefit  private  parties.  And,  in 
view  of  the  risk  of  impairing  a  vital  enforcement  technique,  we  believe 

it  inadvisable  to  enact  a  provision  giving  consent  decrees  prima  facie 
■evidentiary  effect. 

Finally,  we  are  unable  to  support  the  proposal  to  give  conclusive 
evidentiary  effect  to  judgments  or  decrees  entered  after  the  taking 
of  testimony.  In  certain  cases,  when  a  party  has  had  a  full  and  fair 
opportunity  to  litigate  a  particular  issue,  a  conclusive  evidentiary 
effect  has  been  given  under  present  law.^  A  blanket  statutory  rule, 
however,  may  raise  problems  of  fairness.  For  example,  it  may  be 
unfair  to  give  a  conclusive  effect  to  a  judgment  involving  many 
different  individual  actions  that  the  Government  has  claimed  formed 
part  of  an  illegal  course  of  conduct.  A  party  may  not  believe  it 
worthwhile  to  contest  an  issue  in  the  Government  case  and  then 
suddenly  discover  that  the  issue  has  great  significance  in  a  private 
case.  One  undesirable  result  of  such  a  blanket  rule  may  be  that 
judges  in  private  cases  may  tend  to  interpret  the  scope  of  prior 
governmental  decisions  very  narrowly  for  they  wUl  not  "wdsh  to  deprive 
a  defendant  of  a  chance  to  rebut  an  allegation.  In  addition,  whUe 
hearings  on  the  bill  may  show  the  existence  of  a  substantial  need  for 
such  an  amendment,  we  presently  have  no  evidence  that  it  is  necessary 
in  private  cases. 

For  these  reasons,  we  support  the  enactment  of  a  bill  that  would 
give  prima  facie  evidentiary  effect  to  nolo  pleas,  but  we  oppose  the 
other  proposals,  the  one  already  in  the  bill  and  the  one  which  has 
been  suggested. 

Thank  you,  Mr.  Chairman. 


3  See,  for  example,  Zdanok  v.  Glidden  Co.,  327  F.  2d  944,  953-956  (2d.  Cir.),  cert,  denied,  377  U.S.  934 
(1964). 
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Letter  to  Senator  Hart  From  Department  of  Justice 

Department  of  Justice, 

Washington,  April  ^6,  1966. 
Hon.  Philip  A.  Hart, 
Chairman,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Hart:  This  is  in  further  reply  to  your  letter  of  February  8,. 
1966,  addressed  to  the  Attorney  General,  which  requested  certain  information 
for  use  by  the  Subcommittee  on  Antitrust  and  Monopoly  in  preparation  for 
hearings  on  S.  2512,  a  bill  to  amend  Section  5(a)  of  the  Clayton  Act  with  respect 
to  the  evidentiary  effect  of  judgments  and  decrees  entered  in  antitrust  proceedings 
instituted  by  the  United  States. 

For  your  convenience  we  list  below  the  Subcommittee's  requests  and  indicate 
the  extent  to  which  we  are  able  to  comply  therewith. 

"1.  From  the  year  1936  to  date  a  list  by  name  of  case  and  by  year  of  all  criminal 
antitrust  cases  instituted  by  the  Department  of  Justice." 

This  information  is  set  forth  in  Appendix  1  attached  to  this  letter. 

"2.  The  year  of  disposition  of  each  of  the  above  cases." 

This  information  is  also  set  forth  in  Appendix  1.  In  each  instance,  the  date 
of  termination  indicated  is  the  date  on  which,  according  to  our  records,  the  last 
action  dispositive  of  any  charges  against  any  of  the  defendants  was  taken  by  a 
court,  including  courts  of  appeal  where  a  judgment  of  conviction  was  sustained 
upon  appeal.  As  you  may  know,  it  frequently  happens  in  cases  in  which  there 
are  numerous  defendants  that  the  charges  against  a  majority,  or  perhaps  almost 
all  of  the  defendants  are  disposed  of  within  a  relatively  short  period  following 
institution  of  the  case,  while  charges  as  to  a  few  defendants  or  as  to  a  single  de- 
fendant may  remain  pending  even  for  years.  In  such  cases,  the  date  of  disposition 
of  the  last  remaining  charge  against  the  last  remaining  defendant  is  considered 
by  us  to  be  the  date  of  termination. 

"3.  A  detailed  breakdown  of  the  disposition  of  each  case,  i.e.,  whether  by  dis- 
missal, plea  of  guilty,  plea  of  nolo,  fincMng  of  innocence,  finding  of  guilty,  and  at 
what  stage  of  the  case  the  above  action  was  taken  (for  instance,  before  trial 
commenced,  after  the  taking  of  evidence  began,  after  all  evidence  was  submitted 
or  a  final  decision  was  made)." 

This  information,  to  the  extent  it  is  available,  is  set  forth  in  Appendix  2  attached 
to  this  letter.  With  the  consent  of  Mr.  Williams  of  the  Subcommittee's  staff, 
we  have  limited  this  data  to  cases  instituted  in  the  period  from  January  1,  1957 
to  March  31,  1966  because  of  the  very  real  burden  that  compilation  of  even 
this  data  has  involved.  It  has  not  been  possible  to  break  down,  into  the  categories 
listed  in  your  letter,  data  as  to  the  stage  of  proceedings  at  which  disposition  of 
each  case  was  made.  Where  disposition  was  by  dismissal,  plea  of  guilty  or  plea 
of  nolo  contendere,  it  has  only  been  possible  to  break  this  down  into  two  categories 
— disposition  before  or  after  commencement  of  trial. 

"4.  In  those  cases  where  a  plea  of  nolo  was  entered,  we  would  like  to  receive 
a  rough  estimate  of  the  cost  of  investigation  of  the  case  and  of  preparing  the 
case  for  trial." 

The  Antitrust  Division  does  not  keep  records  reflecting  the  cost  of  investigating 
and  prosecuting  its  cases.  Neither  is  it  possible  to  provide  a  rough  estimate 
of  the  cost  of  all  the  cases  listed  in  Appendix  2  in  which  nolo  pleas  were  entered, 
without  a  very  substantial  investment  of  time  and  manpower  in  gathering  data 
necessary  to  prepare  even  rough  estimates.  The  only  manner  in  which  we  could 
construct  an  estimate  in  a  specific  case  would  be  by  reviewing  grand  jury  and 
trial  transcripts  to  determine  the  number  of  days  spent  by  staff  attorneys  on 
those  particular  phases  of  the  matter;  by  ascertaining  from  members  of  the  staff, 
if  they  are  still  in  our  employ,  the  amount  of  time  estimated  to  have  been  spent 
in  preliminary  investigation  and  in  preparation  for  trial;  by  including  a  factor 
for  stenographic  services  performed  during  all  phases  of  the  matter;  by  recon-^ 

structing  the  staff's  travel  schedule  and  determining  the  costs  of  such  travel; 
and  by  making  some  allocation  to  cover  expenses  of  such  things  as  printing, 
photostating,  communications,  etc.,  as  well  as  general  overhead  expenses.  How- 
ever, if  after  the  Subcommittee  has  examined  Appendix  B  it  feels  that  it  would  be 
useful  to  have  estimates  for  a  limited  number  of  cases  which  it  might  select,  we 
would  undertake  to  develop  estimates  for  those  cases,  if  possible. 

"5.  Any  outstanding  statement  of  policy  with  respect  to  the  handling  of  nolo 
pleas  by  Antitrust  Division  lawyers." 

There  is  no  such  statement. 
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"6.  Whether  the  Assistant  Attorney  General  for  Antitrust  must  grant  his 
clearance  before  a  nolo  plea  is  accepted,  and,  if  so,  what  criteria  are  used." 

The  approval  of  the  Assistant  Attorney  General,  Antitrust  Division,  must  be 
obtained  in  each  instance  where  Government  trial  counsel  propose  to  inform  the 
court,  if  a  nolo  plea  is  submitted  by  a  defendant,  that  the  Government  does  not 
object  to  acceptance  of  such  plea.  The  criteria  used  in  determining  whether 
approval  will  be  given  include,  among  others,  the  nature  of  the  offense  involved; 
the  length  of  time  the  violation  may  have  continued;  the  size  and  economic  power 
of  the  defendant;  the  impact  of  Ihe  offense  upon  the  economy;  the  probable 
deterrent  effect  of  prosecution  to  verdict;  difficulties  of  proof  that  may  have 
arisen  since  institution  of  the  case;  and  the  degree  of  importance  to  treble  damage 
plaintiffs  of  continued  prosecution. 

"7.  Copies  of  any  memoranda  between  Attorney  General  Brownell  and  Assist- 
ant Attorney  General  Barnes  relating  to  acceptance  of  pleas  of  nolo  contendere 
by  the  Department  of  Justice." 

We  are  attaching  as  Appendix  3  a  1953  memorandum  from  Attorney  General 
Brownell  to  all  United  States  Attorneys  concerning  this  subject.  This  memo- 
randum was  received  by  Assistant  Attorney  General  Barnes  and  the  instructions 
contained  therein  applied  to  the  handling  of  antitrust  cases.  This  memorandum 
is  a  matter  of  public  record,  being  set  forth  in  a  footnote  in  United  States  v.  Jones 
et  al.,  119  F.  Supp.  288  (S.D.  Cal.  1954)  at  289.  Such  other  memoranda  between 
Attorney  General  Brownell  and  Assistant  Attorney  General  Barnes  on  this  subject 
as  exist  are  exclusively  internal  documents  containing  views  and  recommendations 
as  to  Department  of  Justice  policy  matters.  For  this  reason,  we  believe  that 
disclosure  of  the  contents  of  such  documents  should  not  be  made. 

We  trust  that  the  Subcommittee  will  find  the  foregoing  information  helpful 
in  its  studies. 

Sincerely  yours, 

Donald  F.  Turner, 
Assistant  Attorney  General, 

Antitrust  Division. 
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Disposition  of"  Charges  in  Antitrust  Criminal  Cases  Instituted  in  Period 
January  1,  1957,  to  March  31,  1966 

Explanatory  Statement 

This  appendix  sets  forth  the  final  disposition  of  the  charges  against  each  person 
named  as  a  defendant  in  the  criminal  cases  instituted  by  the  Antitrust  Division 
from  January  1,  1957,  to  March  31,  1966.  Sentences  imposed  in  these  cases  are 
also  listed. 

The  designation  following  the  title  of  each  case  (e.g.,  B.B.  #1314)  is  the  number 
by  which  the  case  is  identified  in  the  "Blue  Book"  and  supplements  thereto  which 
contain  a  summary  of  antitrust  cases  instituted  by  the  United  States. 

To  permit  the  data  to  be  presented  in  tabular  form,  symbols  have  been  employed 
to  reflect  the  nature  of  the  disposition  and  the  stage  of  proceedings  at  which  dis- 
position occurred.     The  symbols  and  their  meaning  are  as  follows: 

1  Dismissal  (upon  motion  of  the  defendant  or  at  the  instance  of  the  Court, 

unless  otherwise  indicated). 

2  Entry  of  plea  of  guilty. 

3  Entry  of  plea  of  nolo  contendere. 

4  Verdict  of  not  guilty. 

5  Verdict  of  guilty. 

A     Before  commencement  of  trial. 
B     After  commencement  of  trial. 
The  disposition  listed  for  each  defendant  applies  to  all  counts  in  the  indictment 
or  information  in  which  the  defendant  was  charged,  unless  otherwise  indicated. 


Title  of  case  and  names  of  defendants 


U.S.  V.  Bucks'  Sporting  Goods  Incorporated  of  Oklahoma 
Oity.etal.     (B.B.  #1314): 

Bucks'  Sporting  Goods  Inc.  of  Oklahoma  City 

Bucks'  Sporting  Goods  Inc.  of  Tulsa 

Diamond  Hardware  &  Sporting  Goods  Co 

John  Dunlap  Sporting  Goods 

R.  &  S.  Sporting  Gdbds... 

Davis' 


Disposition 


3A.. 
3A.. 
3A.. 
3A_. 
3A.. 
3A.. 


Qovemment's 
position  if  nolo 
plea  was  made 


Opposed - 
....do.... 
...do.... 

do.... 

...do.... 
do.... 


Sentence 
imposed 
by  court 


$1,000  fine. 
$750  fine. 
$500  fine. 
$1,000  fine. 
$500  fine. 
Do. 
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Title  of  case  and  names  of  defendants 


U.S.  V.  Grinnell  Company,  Inc.,  el  al.  (B.B.  #1315): 

Orinnell  Co.,  Inc 

Automatic  Sprinkler  Corp.  of  America 

Texas  Automatic  Sprinkler  Corp 

Rockwood  Sprinkler  Co _ 

Globe  Automatic  Sprinkler  Co _ 

Wm.  H.  LaDew,  Inc 

U.S.  V.  Consolidated  Laundries  Corporation,  et  al.  (B.B. 
#1316):' 

Consolidated  Laundries  Corp 

Cascade  Linen  Supply  Corp.  of  N.J 

Central  Coat,  Apron  &  Linen  Service,  Inc 

General  Linen  Supply  &  Laundry  Co.,  Inc 

Modem  Silver  Linen  Supply  Co.,  Inc.  (a  New  York 

corporation). 
Modern  Silver  Linen  Supply  Co.,  Inc.  (a  New  Jersey 

corporation). 
Standard  Coat,  Apron  &  Linen  Service,  Inc.  (a  New 

corporation). 
Standard  Coat,  Apron  &  Linen  Service,  Inc.  (a  New 
Jersey  corporation). 

Linen  Supply  Institute  of  Greater  New  York,  Inc 

Linen  Service  Council  of  New  Jersey 

Louis  Gordon 

Harry  Kessler 

Charles  Maslow 

Jack  Orlinsky 

Fred  S.  Radnitz 

Sam  Spatt 

U.S.  V.  Blaw-Knox  Company,  et  al.  (B.B.  No.  1317): 

Blaw-Knox  Co 

Grinnell  Co.,  Inc 

Automatic  Sprinkler  Corp.  of  America 

Rockwood  Sprinkler  Co 

Globe  Automatic  Sprinkler  Co 

Viking  Sprinkler  Co 

Crawford  Sprinkler  Co 

General  Automatic  Sprinkler  Co 

Industrial  Fire  Protection  Co 

McCrary  Automatic  Sprinkler  Co 

Nash  Automatic  Sprinkler  Co 

High  Point  Sprinkler  Co. 

U.S.  V.  General  Baking  Company,  et  al.  (B.B.  No.  1319): 

General  Baking  Co 

Continental  Baking  Co 

Mead's  Bakery,  Inc 

Colonial  Baking  Co.  of  Oklahoma  City 

Jesse  F.  Reynolds 

U.S.  V.  Continental  Baking  Company,  et  al.  (B.B.  No.  1320) : 

Continental  Baking  Co 

Phoenix  Bakery,  Inc 

Fisher  Baking  Co 

Holsum  Distributors,  Inc 

E.  &  H.  Distributing  Co 

L.  N.  Rasmussen 

Ernest  E.  Zobrist 

Monroe  L.  Strickler.. 

Donald  E.  Fisher 

U.S.  V.  North  American  Van  Lines,  Inc.,  et  al.  (B.B. 
No.  1322) : 

North  American  Van  Lines,  Inc 

ABC  Bonded  Warehouse -.- 

Aero  Mayflower  Transit  Co.,  Inc -.. 

Allied  Van  Lines,  Inc 

American  Red  Ball  Transit  Co.,  Inc 

Atlas  Van  Service,  Inc 

Beklns  Van  &  Storage  Co.,  Inc 

Bekins  Van  Lines  Co... 

Benton  Van  &  Storage,  Inc 

Dalton  Transfer  &  Storage  Co.,  Inc.. 

Ford  Van  Lines,  Inc 

Kings  Van  &  Storage,  Inc 

Lyon  Van  Lines,  Inc 

National  Van  Lines,  Inc 

Southwest  Moving  &  Storage  Co... 

United  Van  Lines,  Inc 

George  H.  Buergi 

Pines  Dunn 

Carlos  Hogue 

George  R.  Kilgore 

J.  Clell  Miller 

J.  Lawrence  Milne 

See  footnotes  at  end  of  table,  p.  166. 


Disposition 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 

3A. 

3A. 

3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 

3A. 


4... 
3A. 
3A. 
3A. 
4... 
4... 
4... 
3A. 
3A. 


Government's 
position  if  nolo 
plea  was  made 


Opposed... 

do 

do 

do 

do 

do 


Not  opposed. 

do 

do 

do 

do 


.do. 
-do. 


.do. 


.do.... 
-do.... 
.do.... 
-do.... 
.do.... 
.do.... 
.do.... 
.do.... 


Opposed. 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

..—do.... 

do.... 

do.... 

do.... 

do.... 


-..do.... 
....do.... 
....do.... 
.-..do.... 
..-.do.... 


.....do 

do 

do 


Opposed. 
do.... 


Sentence 
imposed 
by  court 


$10,000  fine. 

Do. 
$8,000  fine. 

Do. 
$6,000  fine. 

Do. 


$50,000  fine. 
$5,000  fine. 
$50,000  fine. 
$45,000  fine. 
Do. 

$5,000  fine. 

$45,000  fine. 

$5,000  fine. 

$15,000  fine. 
$10,000  fine. 

Do. 
$2,000  fine. 
$10,000  fine. 
$2,000  fine. 
$10,000  fine. 

Do. 

$2,000  fine. 
$12,500  fine. 
$5,000  fine. 
$2,000  fine. 

Do. 
$6,500  fine. 
$5,000  fine. 
$3,600  fine. 
$3,000  fine. 
$2,500  fine. 
$1,250  fine. 
$2,500  fine. 

$10,000  fine. 

Do. 
$2,500  fine. 

Do. 
$500  fine. 


$5,000  fine. 
$3,000  fine. 
$1,000  fine. 


$1,000  fine. 
Do. 
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Title  of  case  and  names  of  defendants 


U.S.  V.  Concrete  Form  Association  of  Central  New  Eng- 
land, etal.  (B.B.  #1323): 
Concrete  Form  Association  of  Central  New  England 

Standard  Construction  Co.,  Inc 

Schoflelds,  Inc 

Noe  A .  Brisson 

Ernest  R.  Schofield.... 

Lewis  A .  Schofield - 

Nathaniel  S.  Schofield 

U.S.  V.  Pittsburgh  Plate  Glass  Company,  et  al.  (B.B.  #1327) 

Pittsburgh  Plate  Glass  Company 

Carolina  Mirror  Corp... 

Galax  Mirror  Co.,  Inc 

Mount  Airy  Mirror  Co 

Stroupe  Mirror  Co 

Virginia  Mirror  Co.,  Inc 

Weaver  Mirror  Co.,  Inc 

Edd  F.  Gardner 

J.  A.  Messer,  Sr 

W.  A.  Gordon 

U.S.  V.  Toy  Guidance  Council,  Inc.,  et  al.  (B.B.  #1328): 

Toy  Guidance  Council,  Inc. 

The  Toy  Yearbook,  Inc 

Consumer  Toy  Catalogues,  Inc 

Melvin  Freud 

U.S.  V.  P.  P.  Oldham  Company,  et  al.  (B.B.  #1330): 

R.  P.  Oldham  Co 

Winter  Wolff  &  Co.,  Inc.. 

Thos.  D.  Stevenson  &  Sons,  Inc... 

Balfour,  Guthrie  &  Co.,  Ltd.... 

John  P.  Berber  &  Co.,  Inc 

Kinoshitaand  Co.,  Ltd.,  U.S.A 

R.  P.  Oldham,  Jr.. 

A 1  Perrish 

William  L.  McGee 

U.S.  V.  Parke,  Davis  and  Company,  et  al.  (B.B.  #1339): 

Parke,  Davis  &  Co. 

O.  L.  Walker 

S.  M.  Dripps 

U.S.  v.  United  States  Plywood  Corporation,  et  al.  (B.B. 
#1341): 

United  States  Plywood  Corp 

Georgia-Pacific  Corp 

Roddis  Plywood  of  Michigan,  Inc 

Koshton  Plywood  &  Veneer  Co.,  Inc 

Plywood ,  Inc 

Aetna  Plywood  &  Veneer  Co 

Midwest  Plywood  Co 

Ken  Lester  Plywoods  Co. 

Henry  Dahlquist  Sales  Co 

Patterson-Buck  Hardwood  Co.. 

Robert  J .  Linneburg 

Edward  M.  Magarian.. 

William  B.  Gilbert 

Robert  T.  Giffin 

John  Bugg 

Henry  M .  Dahlquist 

Ken  Lester 

U.S.  V.   Viking  Automatic  Sprinkler  Company,  et  al. 
(B.B.  #1342): 

Viking  Automatic  Sprinkler  Co 

Grinnell  Company,  Inc 

Automatic  Sprinkler  Corp.  of  America 

Rockwood  Sprinkler  Co 

Globe  Automatic  Sprinkler  Co.. 

H.G.  VogelCo 

Fire  Protection  Co 

American  Automatic  Fire  Protection  Co 

C.  L.  Doucette,  Inc 

Blaw-Knox  Co 

U.S.  V.  New  England  Concrete  Pipe  Corporation,  et  al. 
(B.B.  #1343): 

New  England  Concrete  Pipe  Corp 

Hume  Pipe  of  N.E.,  Inc 

Henry  C.  Eames 

U.S.  V.  Naussau  and  Suffolk  County  Retail  Hardware 
Association,  Inc.  (B.B.  #1344) 

See  footnotes  at  end  of  table,  p.  156. 


Disposition 

Government's 
position  if  nolo 
plea  was  made 

Sentence 
imposed 
by  court 

3A     

Opposed 

do 

Do. 

3A 

$500  fine. 

3A... 

do 

Do. 

3A 

do.. 

Do. 

3A 

do 

Do. 

3A 

do 

Do. 

3A 

do.... 

Do. 

5«... 

do.-.- 

$4,000  fine. 

5.. 

$3,500  fine. 

5 

$4,000  fine. 

5      .   . 

$2,500  fine. 

5 

$3,500  fine. 

5.. 

Do. 

5 

$1,000  fine. 

5.. 

$2,500  fine. 

5 

Do. 

lA 

3A 

Opposed 

do 

$3,750  fine. 

3A 

Do. 

3A... 

do 

Do. 

3A 

..  .  do. 

Do. 

3A 

.-      do 

$4,200  fine. 

3A 

3A 

do 

do.... 

Do. 
Do. 

3A 

.      do 

Do. 

3A 

...  do- 

$850  fine. 

3A 

do . 

$2,100  fine. 

3A 

do 

$200  fine. 

3A 

...  do.  . 

Do. 

3A   -  - 

do 

Do. 

4  . 

4 

4 

3A       . 

Opposed 

do 

$5,000  fine. 

3A 

Do. 

3A. 

do... 

Do. 

3A 

3A. 

do 

do 

Do. 
Do. 

3A 

-  do 

Do. 

3A 

do 

Do. 

3A 

do 

$2,000  fine. 

3A 

.  .  do 

Do. 

3A 

do 

Do. 

3A 

do 

Do. 

3A 

do 

Do. 

3A. 

do 

Do. 

lA 

do.... 

Do. 

3A.. 

do... 

$1,500  fine. 

3A 

....  do._. 

$1,000  fine. 

3A... 

do 

Do. 

3A 

.     do 

$10,000  fine. 

3A 

3A 

3A 

do 

do 

do 

$20,000  fine. 

$10,000  fine. 

Do. 

3A       

....  do... 

$5,000  fine. 

3A 

do 

Do. 

3A       

....  do 

$2,000  fine. 

3A 

3A  

do 

....  do 

$1,000  fine. 
$3,000  fine. 

3A 

do 

$5,000  fine. 

3A 

do 

$15,000  fine. 

3A 

3A 

do 

do 

$5,000  fine. 
Do. 

3A 

do 

$5,000  fine. 
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U.S.  V.  Chicago  Boiler  Manufacturers  Association,  et  al. 
(B.B.#1345): 

Chicago  Boiler  Manufacturers  Association 

American  Boiler  &  TanJc  Co 

Andee  Boiler  &  Welding  Co.,  Inc 

Thomas  B.  Banner  Co 

Block  &  Clock  Boiler  &  Repair  Co. 

Chicago  Down  Draft  Furnace  Co 

Commonwealth  Boiler  &  Repair  Co 

George  E.  Corbett  Boiler  &  Tank,  Inc 

Dan  Hayes  Boiler  &  Repair  Co 

Hibben  &  Co 

Independent  Boiler  &  Tank  Co 

K.  &  L.  Boiler  Repair  Co 

Lasker  Boiler  &  Engineering  Corp 

John  Mohr  &  Sons 

Henry  Pratt  Co 

Standard  Boiler  &  Tank  Co... 

Water  Tube  Boiler  &  Tank  Co 

George  W.  Nolan 

Martin  F.  Daley. 

Frank  Schultz 

U.S.  V.   Tri-County  Beer  Distributors  Association,  et  al. 
(B.B.  #1352): 

Tri-County  Beer  Distributors  Association 

Sangaman  County  Retail  Beverage  Dealers  Associa- 
tion, ch.  1-- 

Association  of  Tavern  &  Package  Liquor  Dealers 

U.S.  V.  Automatic  Merchandisers  Association  of  Western 
Pennsylvania,  et  al.  (B.B.  #1353): 
Automatic   Merchandisers  Association   of  Western 

Pennsylvania... 

Allegheny  Cigarette  Service  Co 

Pennsylvania  Music  Co 

Royal  Cigarette  Service,  Inc. 

Gilmore  Bales 

Lawrence  Daurora 

Irvin  Frank. 

An  drew  Kamavas 

Joseph  McGlenn 

Harry  Rosen 

U.S.  v.  Lincoln  Wholesale  Roofing  Co.,  Inc.,  et  al.   (B.B. 
#1357) : 

Lincoln  Wholesale  Roofing  Co.,  Inc 

North  Star  Supply  Co.,  Inc 

Turner  Supply  Corp 

M  cLean-T homas,  Inc 

Buffalo  Monarch  Wholesale  Supply  Co.,  Inc 

A.  G.  StefTensCo.,  Inc 

Sloan  &  Crockett  Supply  Corp 

L.  N.  Whissel  Lumber  Co.,  Inc 

Scott-Marquardt  Co.,  Inc 

U.S.v.  Rockwood  Sprinkler  Co.  et  al.     (B.B.  #1358): 

Rockwood  Sprinkler  Co 

G  rinnell  C  orp 

Automatic  Sprinkler  Corp.  of  America 

Blaw-Knox  Co 

U.S.  v.  Standard  Oil  Co.  et  al.     (B.B.  #1360): 

Standard  Oil  Co 

Socony  Mobil  Oil  Co.,  Inc 

Gulf  Oil  Corp 

Sun  Oil  Co 

The  Ohio  Oil  Co 

Phillips  Petroleum  Co 

Cities  Service  Oil  Co 

The  Texas  Co_._ 

Shell  Oil  Co 

Central  West  Oil  Corp 

Tornado  Oil  Co.,  Inc 

Hudson  Oil  Co.  of  Illinois,  Inc 

G  aseter ia ,  Inc 

Pacer  Oil  Co.,  Inc 

U.S.   V.    Maine  Lobstermen's  Association  et  al.     (B.B. 
#1362): 

Maine  Lobstermen's  Association 

Leslie  Dyer 

U.S.  V.  Maine  Lobster  Company,  Inc.,  et  al.  (B.B.  #1364): 

Maine  Lobster  Co.,  Inc _ 

Benson  Lobster  Co 

Willard-Daggett,  Inc.. 

E.  C.  Palmer,  Inc 

Samuel  L.  Armstrong 

Charles  E.  01sen._ 

John  E.  Willard,  Jr..._ 

See  footnotes  at  end  of  table,  p.  156. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A- 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A. 

3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A 

3A 

3A 

3A 

3A 

3A 

3A 

3A 

3A 


3A... 
3A... 
3A... 
3A... 


lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 
lA. 


1A«. 
1A«. 
1A«. 
1A<. 
1A<. 
1A«. 
1A«. 


Opposed. 

do.... 

do.... 

do.... 

do.— 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do... 

do.... 

do.... 

do.... 

do.... 

do.... 


.do. 

.do. 
.do. 


.do. 
-do. 
-do. 
.do. 
.do. 
.do. 
.do- 
.do. 
.do. 
.do- 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 

.do. 
.do. 
.do. 
.do. 


$2,500  fine. 
$500  fine. 
$300  fine. 
$250  fine. 
$300  fine. 
$500  fine. 
$300  fine. 

Do. 
$500  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 
$1,000  fine. 
$500  fine. 

Do. 
$1,000  fine. 
$750  fine. 
$1,000  fine. 


$500  fine. 

$100  fine. 
Do. 


$10,000  fine. 
$3,250  fine. 
$2,250  fine. 
$2,700  fine. 
$1,000  fine. 
$2,250  fine. 
$675  fine. 
$2,250  fine. 
$1,000  fine. 
$1,350  fine. 


$2,500  fine. 

Do. 

Do. 

Do. 
$1,500  fine. 
$1,000  fine. 
$1,500  fine. 
$1,000  fine. 
$1,500  fine. 

$10,000  fine. 
$25,000  fine. 

Do. 
$10,000  fine. 


$5,000.' 
$1,000.3 
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U.S.  V.  Oregon  Milk  Distributors  et  al.  (B.B.  #1365): 

Oregon  Milk  Distributors 

Arden  Farms  Co _._ 

Dairy  Cooperative  Association 

Damascus  Milk  Co 

Fairview  Farms,  Inc _. 

Farmers  Dairy  Association 

Safeway  Stores,  Inc 

Sunny  Brook  Farms  Milk  &  Ice  Cream  Co 

Sunshine  Dairy 

U.S.   Venetian  Blind  Manufacturers   Credit  Association 
etal.  (B.B.  #1369): 

Venetian  Blind  Manufacturers  Credit  Association 

Jack  S .  Fischer _.. 

Meyer  D.  Belfor _.. 

Anthony  Ciarrocchi _ 

Bruno  Ciarrocchi _ .  _ 

Paul  Susselman 

J.  Carl  Hornoff 

U.S.  V.  Radio  Corporation  of  America  (B.B.  #1371) 

17. S.  v.  Jas.  H.  Matthews  &  Co.  et  al.  (B.B.  #1374): 

.las.  H.  Matthews  &  Co 

N.  Neilan  Williams _ 

U.S.  v.  New  York  Pickle  and  Condiment  Dealers  Associa- 
tion, Inc.  (B.B.  #1379). 

U.S.  V.  The  Greater  New  York  Food  Processors  Associa- 
tion, Inc.  (B.B.  #1381). 

U.S.  V.  Crane  Co.,  et  al  (B.B.  #1383): 

Crane  Co 

Industries  Supply  Co.  of  San  Diego 

San  Diego  Pipe  &  Supply  Co 

Southern  Equipment  &  Supply  Co 

The  Republic  Supply  Co.  of  California 

U.S.  V.  American  Natural  Gas  Company,  et  al.   (B.B. 
#1384): 

American  Natural  Gas  Co,_ 

Northern  Natural  Gas  Co 

Peoples  Gas  Light  &  Coke  Co 

Ralph  T.  McElvinny 

John  F.  Merriam 

James  F.  Gates,  Jr. 

U.S.  v.  Continental  Baking  Company,  et  al.  (B.B.  #1385): 

Continental  Baking  Co 

American  Bakeries  Co 

Hart's  Bakery,  Inc 

Colonial  Baking  Co.  of  Memphis 

U.S.  v.  Maine  Lobster  Company,  Inc.,  et  al.  (B.B.  #1386): 

Maine  Lobster  Co.,  Inc 

Benson  Lobster  Co... 

The  Willard-Daggett  Co 

E.  C.  Palmer,  Inc 

Samuel  E.  Armstrong 

Charles  E.  Olsen 

John  E.  Willard,  Jr 

U.S.  V.  Eli  Lilly  and  Company,  et  al.  (B.B.  #1387): 

Eli  LUly  &  Co 

Allied  Laboratories,  Inc.. 

American  Home  Products  Corp 

Merck  &  Co.,  Inc 

Parke,  Davis  &  Co.. 

U.S.  V.  BostUch,  Inc.,  et  al.  (B.B.  #1388): 

Bostitch,  Inc 

American  Type  Founders  Co.,  Inc 

Bostitch-McClain,  Inc 

Henry  W.  Saari,  Inc.,  trading  as  Bostitch-Northwest 

See  footnotes  at  end  of  table,  p.  00. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A_ 
3A_ 

3A. 


3A. 
3A. 
3A. 
3A. 
3A. 


3A. 
3A. 

3A. 
lA. 
lA. 

lA. 

4  5.. 
4  5.. 
2A. 
4  5.. 


3A.. 

3A.. 

3A.. 

3A. 

3A_ 

1A<. 

3A. 


3A. 
3A. 
3A. 
3A_ 


Opposed  - 

do... 

do... 

do... 

do__. 

do.._ 

do... 

do... 

do... 


-do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


.do. 
.do. 
.do. 

.do. 


.do. 
.do. 
-do. 
-do. 
.do. 


.do- 
.do. 
-do. 


Opposed  - 

do... 

do... 

do... 

do... 


Opposed. 


Opposed. 

do._. 

do... 

--.do... 


$1,000  fine. 
$2,000  fine. 
$12,500  fine. 
$10,000  fine. 
$1,000  fine. 
$3,750  fine. 
$2,500  fine. 
$1,000  fine. 
$2,600  fine. 


$1,000  fine. 
$750  fine. 

Do. 
$375  fine. 

Do. 
$750  fine. 

Do. 
$100,000  fine. 

$40,000  fine. 
$5,000  fine. 
$10,000  fine. 

$15,000  fine. 


$10,000  fine. 
.$6,000  fine. 
$10,000  fine. 
$4,000  fine. 
$6,000  fine. 


$100,000  fine. 
Do. 
Do. 


$3,500  fine. 


$500  fine. 

Do. 
$1,000  fine. 
$750  fine. 
$500  fine. 

$250  fine. 


$15,000  fine. 
$3,000  fine. 

Do. 
$2,000. 
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U.S.  V.  Arkansas  Fuel  Oil  Corporation  el  al.  (B.B.  #1392): 

Arkansas  Fuel  Oil  Corp -.- 

Ashland  Oil  &  Refining  Co 

The  Atlantic  Refining  Co 

The  Carter  Oil  Co 

Cities  Service  Co 

Cities  Service  Oil  Co.  (Delaware) 

Continental  Oil  Co 

D-Y  Sunray  Oil  Co. 

Esso  Standard  Oil  Co. 

Gulf  Oil  Corp... 

Humble  Oil  &  Refining  Co 

Indiana  Oil  Purchasing  Co 

Magnolia  Petroleum  Co 

Monsanto  Chemical  Co 

The  Ohio  Oil  Co 

Phillips  Petroleum  Co 

Shell  Oil  Co 

Sinclair  Crude  Oil  Co 

Sinclair  Oil  Corp 

Sinclair  Refining  Co 

Skelly  Oil  Co 

Socony  Mobil  Oil  Co.,  Inc 

Sohio  Petroleum  Co 

Standard  Oil  Co.  (Indiana). 

Standard  Oil  Co.  (New  Jersey) 

The  Standard  Oil  Co.  (Ohio) 

Sun  Oil  Co 

The  Texas  Co 

Tidewater  Oil  Co 

U.S.  V.  True  Temper  Corporation,  et  al.  (B.B.  #14(K)): 

True  Temper  Corporation 

Wilson  Athletic  Goods  Manufacturing  Co.,  Inc 

A.  G.  Spalding  &  Bros.,  Inc 

MacGregor  Sports  Products  Inc 

Hillerich  &  Bradsby  Co 

W.  G.  Rector 

Gurdon  Leslie.  

Fred  G.  Bowman 

William  F.  King 

W.  B.  Gerould. 

Henry  P.  Cowen 

Frozen  Food  Distributors  Association  of  Greater  New  York, 
etal.  (B.B.  #1403): 
Frozen    Food    Distributors   Association   of   Greater 
New  York. 

Global  Frozen  Foods,  Inc .. 

Nassau  Suffolk  Frozen  Food  Co.,  Inc 

Reliable  Food  Distributors,  Inc 

Snow-Kist  Frozen  Foods  Corp 

Flagstaff  Frozen  Food  Associates,  Inc 

McRoberts  Bros.,  Inc 

Leonard  Rapoport 

Morris  Bahar 

Michael  Goldfarb 

Jack  Karger 

Walter  Greenspan 

17. S.  V.  Greater  Washington  Chevrolet  Dealers  Association 
Cooperative,  et  al.  (B.B.  #1407): 
Greater  Washington  Chevrolet  Dealers  Association 
Cooperative. 

Addison  Chevrolet  Sales,  Inc 

Aero  Auto  Co.,  Inc 

Barry-Pate  Motor  Co.,  Inc 

Chevy  Chase  Motor  Co.,  Inc 

Eaton  Chevrolet,  Inc 

Hicks  Chevrolet,  Inc_  _ 

Kenyon-Peck  Inc.._ _ 

Loving  Chevrolet,  Inc. 

Lustine  Nicholson  Motor  Co.,  Inc 

Ourisman-Mandell  Chevrolet,  Inc 

Rosenthal  Chevrolet  Co 

Stohlman  Chevrolet,  Inc 

Tom's  Auto  Service,  Inc 

Wissinger  Chevrolet  Co 

See  footnotes  at  end  of  table,  p.  00. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A_ 
3A_ 
3A_ 
3A. 
3A. 
3A_ 


3A_ 

3A_ 
3A. 
3A. 
3A. 
3A. 
3A_ 
3A- 
3A- 
3A- 
3A. 
3A. 


2A. 

2A. 
2A. 
2A. 
2A. 
2A. 
2A- 
2A. 
2A. 
2A- 
2A. 
2A. 
2A. 
2A. 
2A- 


Opposed. 

do-.. 

do.... 

do...- 

do.... 

do...- 

do.... 

do.... 

do.... 

do.... 

do.... 


.do_ 


.do.-., 
.do— - 
.do.... 
-do...- 
.do.... 
.do.... 
-do.... 
.do.-._ 
.do.... 
-do_-.- 
-do...- 


$10,000  fine. 

Do. 
$5,000  fine. 

Do. 
$2,000  fine. 
$200  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 


$4,000  fine. 

$2,000  fine. 

Do. 
$1,500  fine. 
$2,000  fine. 

Do. 

Do. 
$1,000  fine. 

Do. 

Do. 

Do. 

Do.« 


.$5,000  fine. 

$2,000  fine. 

Do. 

Do. 

Do. 
$1,000  fine. 
$2,000  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


1138 


Title  of  case  and  names  of  defendants 


Disposition 


Government's 
position  if  nolo 
plea  was  made 


Sentence 
imposed 
by  court 


17. S.  V.  Akers  Oldamobile- Cadillac   Company,  et  al.   (B.B. 
#1408): 

Akers  Oldsmobile-Cadillac  Co 

Alber  OldsmobUe,  Inc 

Capitol  Cadillac-Oldsmobile  Co 

Colonial  Oldsmobile  Co_ ._ 

C ongressional  M  otors,  Inc - 

Lustine  Nicholson  Motor  Co.,  Inc 

M ann  M  otors ,  Inc - 

Olmstead  Motor  Co _ 

Paul  Brothers,  Inc __ 

Pohanka  Service,  Inc 

Suburban  Cadillac-Oldsmobile  Co_ _. 

U.S.  V.  The  Arlington  Motor  Company,  Inc.,  et  al.  (B.B. 
#1409): 

The  Arlington  Motor  Co.,  Inc - 

Broad  Street  Motors,  Inc -- 

Cave  Ford  Corp.-. .- 

Chemer  Motor  Co 

Edmonds  Motors  Inc _  -  - 

Ford  M  otor  Co 

Haley's  Inc - . 

Handley  Ford,  Inc - 

Herby's  Inc - 

Hill  and  Sanders,  Inc -- 

Logan  Motor  Co. _ 

Monroe  Ford  Co 

Norman  Motor  Co.,  Inc 

Northeast  Motor  Co 

Palmer  Ford,  Inc 

Parkway  Motor  Co.,  Inc 

Steuart  Motor  Co 

Takoma  Motor  Co.,  Inc 

U.S.  V.  Beatrice  Foods  Co.,  et  al.  (B.B.  #1411): 

Beatrice  Foods  Co _ _ 

Robert  Dair y  C o _ 

Alamito  Dairy  Co - -. 

U.S.  V.  Harte-Hanks  Newspapers,  Inc.,  et  al.  (B.B.  #1413): 

Harte-Hanks  Newspapers,  Inc 

Herald-Banner  Publishing  Co 

Harte-,  Hanks  &  Co 

Houston  Harte 

Millard  Cope 

Bruce  Meador 

U.S.  V.  Ford  Dealers'  Advertising  Association,  Inc.  (San 
Jose  District)  (B.B.  #1414) 

U.S.  V.  Oakland  Zone  Chevrolet  Dealers  Association,  Inc. 
(B.B.  #1415). 

U.S.  V.  Plymouth  Dealers'  Association  oj  Northern  Califor- 
nia (B.B.  #1416). 

U.S.  V.  Hunting-Roberts  Company,  el  al.  (B.B.  #1417): 

Hunting-Roberts  Co 

Edgar  H.  Hunting 

U.S.  V.  Standard  Oil  Company,  et  al.  (B.B.  #1418): 

Standard  Oil  Co 

Socony  Mobil  Oil  Co.,  Inc 

Gulf  Oil  Corp .._. 

The  Sun  Oil  Co 

The  Ohio  Oil  Co 

Phillips  Petroleum  Co 

Cities  Service  Oil  Co 

The  Texas  Co 

Shell  Oil  Co 

Central  West  Oil  Corp 

Tornado  Oil  Co.,  Inc 

Hudson  Oil  Co.  of  Illinois,  Inc 

Pacer  Oil  Co.,  Inc 

U.S.  V.  The  Commercial  Electric  Company,  et  al.  (B.B. 
#1419): 

The  Commercial  Electric  Co 

Frank  Rogers  Furniture  City,  Inc 

S  &  K  Appliances,  Inc 

The  Gross  Electric  Fixture  Co 

Woodville  Appliances,  Inc 

Lusk  Furniture  and  Appliances,  Inc 

Shea's ,  Inc 

R.  H.  Macy  &  Co.,  Inc 

Phillips  Appliance  &  Air  Conditioning.  1 

Superior  Refrigeration  Sales  &  Service 

U.S.  V.  Fairmount  Company  of  Wisconsin  (B.B.  #1422) 

See  footnotes  at  end  of  table,  p.  156. 


3A 

Opposed  - 

3A _- 

do 

3A   

....  do  -. 

3A 

do 

3A 

.  -  do 

3A.... 
3A 

do _. 

do_ 

3A 

do- 

3A  

....  do 

3A 

do _. 

3A 

.-   do  ...  - 

3A..-- 
3A 

do 

do._. 

3A _. 

do 

3A 

do 

3A 

do 

3A 

(0 

3A 

Opposed  

3A 

do 

3A 

....  do.  .  .  . 

3A.  

do 

3A 

do 

3A 

do 

3A 

do 

3A 

do 

3A 

do . 

3A.... 
3A 

do. 

do 

3A      .  . 

(') 

5 

3A 

Opposed 

3A 

do 

2A  2... 

Opposed .  -  -  - 

2A2... 

do _. 

3A. 
3A. 


4  8 

4  8 

1B8». 

IB  8  9. 

4  8 

IB  «... 

4  8 

4  8 

4  8 

4  8 

4  8 

4  8 

4  8 


3A... 

3A... 

3A... 

3A... 

3A... 

3A.. 

3A-. 

3A... 

3A... 

3A_. 

2A... 


Opposed  - 
do.... 


Opposed--. 

do 

do 

do 

do 

do. 

do 

do 

.---do 

do 


$3,500  fine. 

Do. 

Do. 

Do. 
$750  fine. 
$3,500  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 


$4,500  fine. 

Do. 

Do. 

Do. 

Do. 
$10,000  fine. 
$3,500  fine. 
$4,500  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

$15,000  fine. 

$5,000  fine. 

Do. 


$5,000  fine. 
Do. 

Do. 


$2,000  fine. 
$500  fine. 


$10,000  fine. 
$1,000  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
$25,000  line.  10 
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2A     

$10,000  fine. 

2A     

$1,500  fine. 

2A.   

$500  fine. 

2A 

Do.  9 

2A 

$1,500  fine. 

2A 

$500  fine. 

2A 

$1,500  fine. 

3A        ... 

Opposed 

do 

$20,000  fine. 
Do. 

3A... - 

3A     

do 

$15,000  fine 

3A     

do 

$20,000  fine. 

3A 

3A     

do. 

do 

$15,000  fine. 
$5,000  fine;  90 

3A 

do- 

days. 
Do. 

3A 

3A... 

do 

do 

Do. 
Do. 

4 

4 

4 

4 

4 

4 

4  .-- 

4     -.       _.. 

4 

IB 

IB 

4 

4 

4 

4 

4 

4      - 

IB 

4  .  .       . 

4  _.. 

4 

4 . 

4 

3A 

Opposed 

do 

$2,500  finB. 

3A 

$1,000  fine. 

3A 

3A 

do... 

do 

Do. 
Do. 

3A 

3A 

3A     . 

do -__- 

do 

do        

$10,000  fine. 

$35,000  fine. 

Do. 

3A 

do 

Do. 

3A 

do 

$10,000  fine. 

3A 

do 

$7,000  fine. 

3A 

3A 

do 

do 

$10,000  fine. 
$7, 500  fine. 

3A 

do 

Do. 

3A 

3A 

do 

.      do 

$5,000  fine. 
$15,000  fine. 

lA  * 

lA  * 

1A2 

1A<  .- 

lA  * 

lA  * 

lA  *' 

lA  <      

lA  *      - 

3A 

Opposed. 

do _. 

do 

do 

do - 

$20,000  fine. 

3A 

3A 

3A 

3A 

$3,500  fine. 
Do. 
Do. 
Do. 

U.S.  V.  Fur  Shearers  Guild,  Inc.,  et  al.  (B.B.  #1427): 

Fur  Shearers  Guild,  Inc 

Philip  Amster 

Louis  Ferrari... 

Samuel  Weinstein 

Peter  Del  Bianco 

William  Bet 

Milton  Ilusack 

U.S.  V.  McDonough  Co.  et  al.  (B.B.  #1429): 

McDonough  Co 

True  Temper  Corp 

Borg- Warner  Corp 

The  Union  Fork  &  Hoe  Co 

The  Wood  Shovel  &  Tool  Co 

F.  Bliss  Winn 

Robert  R.  Raymond 

William  G.  Rector 

John  T.  Mains 

U.S.  V.  The  Detroit  Chevrolet  Dealers'  Association,  Incorpo- 
rated, et  al.  (B.B.  #1431): 

The  Detroit  Chevrolet  Dealers'  Association,  Inc 

Tom  Bowden  Chevrolet,  Inc 

Harry  Buchanan,  Inc.  (formerly  Buchanan  Highland 

Chevrolet  Co 

Hanley  Dawson  Chevrolet,  Inc 

Emmert  Chevrolet  Co 

Fort  Park  Motors,  Inc 

Funston  Chevrolet  Co 

Ernie  Grissom  Chevrolet,  Inc 

P.  L.  Grissom  &  Son,  Inc 

Gene  Hamilton  Chevrolet, Inc 

Hanson  Chevrolet  Co 

Jefferson  Chevrolet  Co 

Mack-Gratiot  Co 

H.  R.  Marsh  &  Son,  Inc 

Matthews-Hargreaves  Chevrolet  Co 

Jerry  McCarthy  Chevrolet  Co 

Merollis  Chevrolet  Sales  &  Service  Co 

Muncey  Chevrolet,  Inc 

Ray  Ridge  Chevrolet,  Inc 

Ed  Rinke  Chevrolet  Co 

Bill  Root  Chevrolet,  Inc 

TrumbuU-Chevrolet  Sales  Co.,  Inc 

Ver-Hoven  Chevrolet,  Inc 

U.S.  V.  Seam  Binding  Manufacturers  Association,  et  al. 
(B.B.  #1432): 

Seam  Binding  Manufacturers  Association 

Ribbon trim-Pollyanna  C orp 

Sommers  Ribbon  Co.,  Inc 

Lawrence  Schiff  Silk  Mills 

U.S.  V.  The  Rubber  Manufacturers  Association,  Incorpo- 
rated, et  al.  (B.B.  #1433): 

The  Rubber  Manufacturers  Association,  Inc 

The  B.  F.  Goodrich  Co 

The  Goodyear  Tire  &  Rubber  Co 

United  States  Rubber  Co 

H.  K.  Porter  Co.  (Delaware) 

New  York  Rubber  Corp 

American  Blltrite  Rubber  Co.,  Inc 

Hewitt-Robins,  Inc 

Raybestos-Manhattan,  Inc 

Acme-Hamilton  Manufacturing  Corp 

Lee  Rubber  &  Tire  Corp 

U.S.  V.   Greater  Blouse,   Skirt   &  Neckwear   Contractors 
Association,  Inc.,  et  al.  (B.B.  $1434): 
Greater  Blouse,  Skirt  &  Neckwear  Contractors  Asso- 
ciation, Inc.  - 

National  Association  of  Blouse  Manufacturers,  Inc.. 

Slate  Belt  Apparel  Contractors  Association,  Inc 

Blouse  and    Waistmakers    Union,    Local   25,   Inter- 
national Garment  Workers'  Union. 

James  Clemenzee  also  known  as  Jimmy  Brown 

I.  Lloyd  Cabin 

Charles  Kreindler. 

A  braham  Rosenthal 

Harry  Strasser 

U.S.  V.  Greater  New  York  Chrysler  Corporation  Automobile 
Dealers,  Inc.,  et  al.  (B.B.  #1435): 
Greater  New  York  Chrysler  Corp.  Automobile  Deal- 
ers, Inc. 

Nassau-Suffolk  Dodge  Dealers  Group,  Inc 

Nassau-Suffolk  De  Soto  Dealers  Group 

Nassau-Suffolk  Chrysler  Dealers  Association _ 

Brooklyn  &  Queens  Dodge  Dealers  Group -. 

See  footnotes  at  end  of  table,  p.  156. 
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York, 
(B.B. 
(B.B. 
(B.B. 


U.S.  V.  Metropolitan  Buick  Dealers  Association,  Inc.  (B.B. 
#1436). 

U.S.  V.  M.  &  B.  Dodge  Dealers  Group  (B.B.  #1437) 

U.S.  V.  Automobile  Merchants  .issociation  of  New 
Inc.  (B.B.  #1438). 

U.S.   V.   Nassau-Suffolk   De   Soto   Dealers   Group 
#1439). 

U.S.  V.  Brooklyn  &   Queens  Dodge  Dealer  Group 
#1440). 

U.S.  V.  Nassau-Suffolk  Dodge  Dealers  Group,  Inc. 
#1441). 

U.S.  V.  Nassau-Suffolk  Chrysler  Dealers  Association  (B.B. 
#1442). 

U.S.  V.  Long  Island  Fence  Association,  Inc.,  et  at.     (B.B. 
#1445): 

Long  Island  Fence  Association,  Inc 

Ned  P.  Romano 

Frank  S.  Bon  Giorno 

George  Hold -_. 

U.S.  V.  Metropolitan  Detroit  Ford  Dealers,  Inc.,  et  al.  (B.B. 
#1446): 

Metropolitan  Detroit  Ford  Dealers,  Inc 

John  Barber,  Inc 

Clarence  Bell,  Inc 

Bill  Brown,  Inc 

Lewis  F.  Brown,  Inc. 

Hi  Dawson,  Inc 

Bob  Ford,  Inc 

Gorno  Bros.,  Inc 

Stark  Hickey,  Inc 

Johns  Brothers,  Inc 

Al  Long,  Inc.. 

Dick  Lutz,  Inc 

North  Bros.  G/C-Inc 

Cy  Owens,  Inc 

Rice-0'Green  Ford,  Inc 

Floyd  Rice  Ford,  Inc 

Clem  Rinke  Forde,  Inc 

Smith-Briggs,  Inc 

Alfred  F.  Steiner  Co 

Bud  Truba  Ford,  Inc 

Trudell  Ford,  Inc 

Harold  Turner,  Inc 

Stuart  Wilson,  Inc 

U.S.  V.  Meyer  Singer,  et  al.  (B.B.  #1447): 

Meyer  Singer 


3A. 

3A. 
3A- 

3A. 

3A. 

3A. 

3A. 


Lee  Taylor. 


Hubert  Brandt 

Walter  Klein 

Los  Angeles  Meat  &  Provision  Drivers  Union,  Local 
626,     International    Brotherhood    of    Teamsters, 
Chauffeurs,  Warehousemen,  &  Helpers  of  America.. 
U.S.  V.  Arizona  Consolidated  Masonry  and  Plastering  Con- 
tractors Association,  et  al.  (B.B.  #1449): 
Arizona  Consolidated  Masonry  &  Plastering  Con- 
tractors Association 

Ace  Springfield 

Ora  Hopper 

William  Birmingham 

Herman  Meredith 

LeRoy  Churchill 

U.S.  V.  San  Diego  Grocers  Association,  Inc.,  et  al.  (B.B. 
#1451): 

San  Diego  Grocers  Association,  Inc 

Big  Bear  Super  Market  No.  2 

Bradshaw 

Buy  and  Save  Market 

De  Falco's  Market  Co 

Linferg  Super  Market,  Inc 

Lucky  Stores,  Inc.. 

Lucky  Markets  of  San  Diego  No.  2,  Inc 

Mayfair  Markets 

Piggly  Wiggly  of  San  Diego,  Inc 

R.  M.  B.  Markets 

Lancaster's  Market  Basket 

Safeway  Stores,  Inc 

Will-Free  Inc 


Opposed. 

__-.do.... 
do.... 


_do. 


.do. 


do- 


-do. 


3A 

Not  opposed., 
do  .. 

3A 

3A 

..      do 

3A     

do - 

3A 

Opposed 

do.       

3A 

3A 

.  ..  do 

3A     

do 

3A 

do 

3A 

3A 

3A 

do 

do 

do 

3A 

3A  

do 

do 

3A 

do 

3A 

..do 

3A     

do 

3A 

do 

3A 

do        

3A 

3A 

do 

do 

3A 

do 

3A 

3A 

3A... 

do 

do 

do 

3A 

do 

3A     

do 

3A 

3A       

do 

..  do      .    -. 

3A 

3A            -     . 

do 

do     

3A 

do 

3A_... 

3A 

3A 

Opposed 

do 

do 

5 

3A 

3A 

Opposed 

.  do 

5 

3A 

4. 

Opposed 

3A     

Opposed 

do        

3A 

5-  -  .  ...  -- 

4 

3A 

Opposed 

10,(X)0  fine. 

$12,500  fine. 
$30,000  fine. 

$5,000  fine. 

Do. 
$7,500  fine. 

Do. 


$5,000  fine. 
$500  fine. 

Do. 

Do. 


$5,000  fine. 
$2,500  fine. 
$4,000  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
$1,500  fine. 
$4,000  fine. 

Do. 

Do. 

Do. 
$2,500  fine. 
$4,000  fine. 

Do. 
$2,500  fine. 
$4,000  fine. 

Do. 

Do. 

6  months; 

$1,000  flne.i2 
3  months; 
$1,000  flne.>2 
Do.'2 
Do.12 


$2,500  fine. 


$4,000  fine. 
$500  fine. 

Do. 
$750  fine. 
$1,000  fine. 
$750  fine. 
$4,000  fine 
$500  fine. 

Do. 
$1,000  fine. 
$500  fine. 

$2,000  fine." 


See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.  Auto  OlasB  Dealen  Association,  Inc.,  et  al.  (B.B. 
#1452): 

Auto  Glass  Dealers  Association,  Inc 

Irving  Schpiro 

Morris  S.  Gorman. -. 

Lester  J.  Schlndel - 

U.S.  V.  Philadelphia  Association  of  Linen  Suppliers  et  al. 
(B.B.  #1454): 

Philadelphia  Association  of  Linen  Suppliers 

Anderson's  Empire  Coat,  Apron  &  Towel  Supply,  Inc. 

Apex  Coat-Apron-Towel  &  Linen  Supply  Co.,  Inc 

Atlantic  City  Coat,  Apron,  Towel  &  Linen  Supply 
Co.,  Inc. 

Consolidated  Laundries  Corp 

Crown  Coat,  Apron  &  Towel  Service  Co 

Gordon-Davis  Linen  Supply  Co 

Landy  Towel  &  Linen  Service,  Inc.,  of  Reading,  Pa — 

Peerless-Union  Linen  Service,  Inc 

Pennsylvania  Coat  &  Apron  Supply  Co 

Standard  Coat,  Apron,  Towel  &  Linen  Supply,  Inc — 

Bernard  Citrin 

Jack  Feinstein... 

Herman  Gitlow 

M.  C.  Goldberg 

Lawrence  C.  Kline 

Lewis  Landy 

Lawrence  Maslow 

Albert  G.  Mosler 

Harry  E.  Peris 

U.S.  V.  Acme  Steel  Company  (B.B.  #1455) 

U.S.  V.  J.  M.  Huber  Corporation,  et  al.    (B.B.  #1456): 

J.  M.  Huber  Corp 

Western  Newspaper  Union 

U.S.  V.  American  Smelting  and  Refining  Company,  et  al. 
(B.B.  #1457): 

Am.erican  Smelting  &  Refining  Co 

Western  Newspaper  Union 

U.S.  V.  Potdevin  Machine  Co.    (B.B.  #1458) 

U.S.  V.  The  Chandler  &  Price  Company  (B.B.  #1459) 

17. S.  V.  Gasoline  Retailers  Association,  Inc.,  et  al.  (B.B. 
#1461): 

Gasoline  Retailers  Association,  Inc 

General  Drivers,  Warehousemen  &  Helpers  Union 
No.  142,  an  affiliate  of  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  &  Help- 
ers of  America. 
Michael  Sawochka --. 


Harry  Gold 

Russell  Bassett 

James  J.  Terry  (deceased  Dec.  8,  1959) .._ 

U.S.  V.  Irving  Bitz,  et  al.  (B.B.  #1462):  " 

Irving  Bitz  also  known  as  Morris  Grossman 

Sam  Feldman 

Harry  Waltzer 

Stanley  J.  Lehman 

WilUam  Walsh .- 

John  Lawrence,  Jr 

Angelo  Losplnuso ._ - 

WUliam  FeUo _ 

Rosco  Fello  also  known  as  Barney  Fello .-. 

Charles  Gordon  formerly  known  as  Abraham  Gold- 
berg. 

Michael  Spozate - 

Bl-County  News  Corp 

U.S.  V.  United  States  Rubber  Company  (B.B.  #1463) 

U.S.  V.  Firestone  Tire  and  Rubber  Company  (B.B.  #1464). 
U.S.  V.  Brunswick-Balke-Collander  Company,  et  al.  (B.B. 
#1469): 

Brunswick-Balke-Collander  Co... - --- 

Wayne  Iron  Works 

Universal  Bleacher  Co 

Fred  Medart  Manufacturing  Co 

Crosby-Miller  Corp 

Safe^vay  Steel  Products,  Inc 

Jack  B.  Shipman 

Charles  M.  Wetzel 

Donald  E.  Vance 

John  C.  Miller.... 

James  Jays 

Fred  H.  Corray 


3A. 
3A. 

SA. 
3A. 


3A. 
3A- 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A- 
3A. 
3A. 

3A- 
3A. 


3A. 
3A_ 
3A. 
3A. 


2B. 


5  i»... 
2B  ". 
IB... 
6i«... 
IB... 
5  i«... 
IB  i». 
IB  19. 
1B<... 


IB*.. 
IB  n. 
3A... 
3A... 


Not  opposed . 

.-.do 

....do 

....do 


Opposed--. 

do 

do 

do 


do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do - 

do - 

do 

do 


do 

Not  opposed - 


Opposed 

Not  opposed. 

Opposed 

do 


3A 

3A 

3A 

3A 

3A... 

3A 

3A 

3A 

3A 

3A 

3A 

3A 


Not  opposed. . 
Opposed 


do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

do- 

do. 


$2,500  fine.' 
$1,000  fine.' 
$500  fine.' 
Do. 


$1,000  fine,  n 
$10,000  fine.  '< 

Do.K 
$3,000  fine.  '* 

$5,000  fine.  '< 
$8,000  fine.  i« 
$30,000  fine. 
$10,000  fine.  !< 
$7,500  fine.  '< 
$30,000  fine. 
$4,000  fine.  •< 
$1,500  fine.  '< 
$3,000  fine.  '< 
$4,000  fine.  '< 
$15,000  fine.  •< 
$5,000  fine.  i< 
.$7,500  fine.  '♦ 
$10,000  fine.  1* 
$4,000  fine.  '< 
$2,000  fine.  >* 
$7,500  fine. 

Do. 

$2,500  fine. 


$7,500  fine. 

$2,500  fine. 

$5,000  fine. 

Do. 


Do. 
Do. 


$3,000  fine; 
6  months." 


$45,000  fine;  5 

years. 
1  year,  1  day. 
3  years. 

Do. 

1  year,  1  day. 


$15,000  fine. 
$25,000  fine. 


$20,000  fine. 

Do. 

Do. 
$10,000  fine. 

Do. 

Do. 
$2,000  fine. 
$3,000  fine. 

Do. 

Do. 
$2,000  fine. 
$3,600  fine. 


See  footnotes  at  end  of  table,  p.  156. 
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3A 

3A - 

Opposed 

_.._  do 

$10,000  fine. 
$35,000  fine. 

3A 

do—    

$30,000  fine. 

3A.. 

..  do 

$35,000  fine. 

3A 

do _._ 

$20,000  fine. 

3A 

-  do.  .- 

$8,000  fine. 

3A.. 

do 

$5,000  fine. 

3A 

do  . 

$10,000  fine. 

3A. 

.    do 

$5,000  fine. 

3A.. 

do 

$15,000  fine. 

3A     

do 

$35,000  fine. 

3A 

do 

Do. 

3A 

do 

Do. 

3A         

do 

$5,000  One. 

3A.    

do-- 

$8,000  fine. 

3A 

.do-. 

$5,000  fine. 

3A 

3A 

do 

do 

$12,000  fine. 
$35,000  fine. 

3A 

3A 

do 

do 

$8,000  fine. 
$35,000  fine. 

3A 

do 

$5,000  fine. 

3A.. __ 

3A 

do 

do 

$15,000  fine. 
$5,000  fine. 

3A 

3A 

do 

do 

$10,000  fine. 
Do. 

3A    

do 

$35,000  fine. 

520 

$380,000  fine. 

520 

$52,,'i00  fine.2i 

lA  * 

lA  * 

lA  * 

lA  * 

lA  * 

lA  * 

lA  < 

lA  * 

lA  < 

lA  *          

lA* 

3A 

Opposed 

do 

do 

$20,000  fine. 

3A 

3A- 

$10,000  fine. 
$2,500  fine. 

3A 

do 

Do. 

3A 

....  do 

$7,500  fine. 

3A 

do 

$5,000  fine. 

lA* 

3A 

Opposed 

do        

$7,500  fine. 

3A 

$5,000  fine. 

lA  22  . 

lA" 

1A22 

1A22 

1A23 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22 

1A22. 

1A22 

1A22 

U.S.  V.  Bituminous  Concrete  Association,  Inc.,  et  al.  (B.B. 
#1472): 

Bituminous  Concrete  Association,  Inc 

Allied  Chemical  Corp 

Warren  Brothers  Roads  Co 

Trimount  Bituminous  Products  Co 

Essex  Bituminous  Concrete  Corp 

H.  H.  McOuire&  Co.,  Inc 

Rock- Asphalt  Corp 

Merrimack  Paving  Corp 

Vulcan  Construction  Co 

Massachusetts  Broken  Stone  Co 

U.S.  V.  Allied  Chemical  Corporation,  et  al.  (B.B.  #1473): 

Allied  Chemical  Corp.. 

Koppers  Co.,  Inc 

Trimount  Bituminous  Products  Co_ 

James  Huggins  &  Son,  Inc _ - 

H.  H.  McOuh-e  &  Co.,  Inc ..- 

Independent  Coal  Tar  Co 

U.S.  V.  The  Lake  Asphalt  and  Petroleum  Company  of  Mas- 
sachusetts, et  al.  (B.B.  #1474): 
The  Lake  Asphalt  &  Petroleum  Co.  of  Massachusetts 

Allied  Chemical  Corp  -. 

H.  H.  McGuire  &  Co.,  Inc 

Trimount  Bituminous  Products  Co 

Rock  Asphalt  Corp - 

Mystic  Bituminous  Products  Co.,  Inc _ 

Wachusett  Bituminous  Products  Co 

.\merican  Oil  Products  Co 

D.  J.  Cronin  Asphalt,  Inc 

Koppers  Co.,  Inc - 

U.S.  V.  National  Dairy  Products  Corporation,  et  al.  (B.B. 
#1478): 

National  Dairy  Products  Corp 

Raymond  J.  Wise 

U.S.  V.  Southeast  Texas  Chapter,  National  Electrical  Con- 
tractors Association,  et  al.  (B.B.  #1492): 
Southeast  Texas  Chapter,  National  Electrical  Con- 
tractors Association. 

.1.  S.  Copeland  Electric  Co.,  Inc 

Electrical  Constructors,  Inc 

Fischback  &  Moore  of  Texas,  Inc 

Fisk  Electric  Co 

Hirsch  Electric  Co 

Pfeifter  Electric  Co 

The  Howard  P.  Foley  Co 

Daniel  Hirsh 

Harold  P.  Pfeiffer 

Charles  Scholibo 

U.S.  V.  Hamilton  Manufacturing  Company,  et  al.  (B.B. 
#1493): 

Hamilton  Manufacturing  Co.- 

Charles  Bruning  Co.,  Inc 

Defiance  Sales  Corp 

D  ieterich-Post  Co 

Eugene  Dietzgen  Co 

B.  K.  Elliott  Co 

Keuflel  &  Esser  Co-. 

The  Frederick  Post  Co 

L.  L.  Ridgway  Co..  Inc 

U.S.  V.    Westinghouse  Electric  Corporation,  et  al.  (B.B. 
#1496): 

Westinghouse  Electric  Corp 

Allis-Chalmers  Manufacturing  Co 

Federal  Pacific  Electric  Co 

General  Electric  Co 

I-T-E  Circuit  Breaker  Co 

Lewis  J.  Burger. 

George  E.  Burens 

Clarence  E.  Burke 

G.  R.  Fink. 

Landon  Fuller 

H.  F.  Hentschel 

Houston  Jones 

L.  W.  Long 

Frank  M.  Nolan 

A.  W.  Payne 

Frank  E.  Stehlik 

J.  T.  Thompson 

David  W.  Webb 

See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.   Westinghouse  Electric  Corporation,  et  al.  (B.B. 
#1496A): 

Westinghouse  Electric  Corp 

Allis-Ciialmers  Manufacturing  Co 

Federal  Pacific  Electric  Co 

General  Electric  Co _ 

I-T-E  Circuit  Breaker  Co 

Lewis  J.  Burger 

George  E.  Burens 

Landon  Fuller 

H.  F.  Hentschel 

Houston  Jones 

L.  W.  Long 

Frank  M.  Nolau 

A.  W.  Payne 

Frank  E.  Stehlik 

A.  F.  Vinson.- 

David  W.  Webb 

U.S.  V.  General  Electric  Company,  etal.  (B.B.  #1498): 

General  Electric  Co 

Allis-Chalmers  Manufacturing  Co 

Federal  Pacific  Electric  Co.. 

I-T-E  Circuit  Breaker  Co 

Westinghouse  Electric  Corp 

Clarence  E.  Burke 

Royce  C.  Crawford 

L.  W.  Long 

William  H.  Schick 

J.  W.  Stirling 

U.S.  V.  I-T-E  Circuit  Creaker  Company,  etal.  (B.B.  #1500) 

I-T-E  Circuit  Breaker  Co 

General  Electric  Co 

Westinghouse  Electric  Corp 

B.  W.  Ayres,  Jr 

W.  T.  Pyle 

Frank  E.  Stehlik 

J.  T.  Thompson 

U.S.  V.  Ohio  Brass  Company,  et  al.  (B.B.  #1502): 

Ohio  Brass  Co 

General  Electric  Co 

Lapp  Insulator  Co.,  Inc 

The  Porcelain  Insulator  Corp 

I-T-E  Circuit  Breaker  Co 

A.  B.  Chance  Co 

McGraw-Edison  Co 

H.  K.  Porter  Co.,  Inc 

U.S.  V.  McOraw-Edison  Company,  et  al.  (B.B.  #1504): 

McGraw-Edison  Co 

General  Electric  Co 

Hubbard  &  Co 

Joslyn  Manufacturing  &  Supply  Co 

Ohio  Brass  Co 

H.  K.  Porter  Co.,  Inc - 

Westinghouse  Electric  Corp 

U.S.  V.  A.  B.  Chance  Company,  et  al.  (B.B.  #1506): 

A.  B.  Chance  Co 

General  Electric  Co 

Hubbard  &  Co 

I-T-E  Circuit  Breaker  Co 

Joslyn  Manufacturing  &  Supply  Co 

McGraw-Edison  Co... 

Southern  States  Equipment  Corp 

Westinghouse  Electric  Corp.. 

U.S.  V.  Lapp  Insulator  Company,  Inc.,  et  al.  (B.B.  #1507): 

Lapp  Insulator  Co.,  Inc 

General  Electric  Co 

Ohio  Brass  Co 

Westinghouse  Electric  Corp 

U.S.  V.  A.  B.  Dick  Company  (B.B.  #1511A) 

See  footnote-s  at  end  of  table,  p.  156 


2  2. 

2  2. 
2  2. 
2  2. 
2  2. 
2  2. 

2  2. 
2  2. 

2  2. 


3A. 

2  2.. 


2  2. 

2  2. 
2  2. 


1A<. 

2  2... 


3A. 
3A. 


3A.- 
22.... 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A 

3A 

3A 

3A 

3A 

3A 

3A 

3A 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 


3A. 
3A. 
3A. 
3A. 
3A. 


Opposed. 

do... 

do... 

do... 

do... 

do... 


.do. 
.do. 
.do. 


Not  opposed. 
Opposed 


.do. 
.do. 
-do. 


Opposed. 


22 

22 

3A 

3A 

22 

O  2 


.do. 
-do. 
.do. 
.do. 
-do- 
_do- 


.do. 
.do. 


.do. 
.do. 


Not  opposed. 

do 

do 

do 

do 

do 

do 


..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do. 


-do. 
.do. 
.do. 
-do. 
-do- 
.do. 
.do. 

.do- 
-do. 
.do- 
-do. 
.do. 
.do. 
-do. 
.do. 

-do- 
-do- 
-do. 
-do. 


$20,000  fine. 
$10,000  fine. 

Do. 

$30,000  fine. 

$10,000  fine. 


$2,000  fine 

days.23 
$4,000  fine 

days.23 
$3,000  fine 

month.2< 
$2,000  fijie 

month.24 
$1,500  fine 
$2,000  fine 

days.2< 
$1,000  fine 

Do. 
$3,000  fine 

days.2< 

$1,000  fine. 


30 
30 
1 


30 


30 


(')- 


$40,000  fine. 
$20,000  fine. 
$15,000  fine. 
$10,000  fine. 
$30,000  fine. 
$3,500    fine; 

month. 25 
$2,000  fine. 
$1,500    fine; 

month.2< 
$1,500  fine. 
$1,500    fine; 

month. 2< 

$5,000  fine. 
$10,000  fine. 
$5,000  fine. 
$1,000  fine. 
$1,500  fine. 
$2,500  fine. 
Do. 

$20,000  fine. 

Do. 
$10,000  fine. 
$7,500  fine. 
$10,000  fine. 
$7,600  fine. 
$10,000  fine. 

Do. 

Do. 
$15,000  fine. 
$7,500  fine. 
$10,000  fine. 
$7,500  fine. 
$10,000  fine. 
$15,000  fine. 

$10,000  fine. 
$7,500  fine. 
$2,500  fine. 
$6,000  fine. 

Do. 
$10,000  fine. 

Do. 

Do. 

$5,000  fine. 
$10,000  fine. 

Do. 

Do. 
$7,000  fine. 
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U.S.  V.   Federal  Pacific  Electric  Company,  et  at.   (B.B. 

#1517): 

Federal  Pacific  Electric  Co 

General  Electric  Co 

I-T-E  Circuit  Breaker  Co 

Joslyn  Manufacturing*  Supply  Co 

H.  K.  Porter  Co.,  Inc 

Sch wager- Wood  Corp 

Southern  States  Equipment  Corp 

Westinghouse  Electric  Corp 

J.  E.  Cordell 

W.  T.  Pyle 

G.  L.  Roark 

John  Romano --. 

H.  K.  Wilcox - -.- --- 

W.  Maxwell  Wood.. 

U.S.  V.  H.  K.  Porter  Company,  Inc.,  et  al.  (B.B.  #1519); 

H.  K.  Porter  Co.,  Inc 

General  Electric  Co... 

I-T-E  Circuit  Breaker  Co 

Westinghouse  Electric  Corp 

U.S.  V.  I-T-E  Circuit  Breaker  Company,  et  al.  (B.B.  #1521) 

I-T-E  Circuit  Breaker  Co 

General  Electric  Co 

Westinghouse  Electric  Corp. 

U.S.  V.   Westinghouse  Electric  Corporation,  et  al.   (B.B. 
#1523): 

Westinghouse  Electric  Corp 

Allis-Chalmers  Manufacturing  Co 

General  Electric  Co 

McGraw-Edison  Co 

Moloney  Electric  Co 

Wagner  Electric  Corp 

J.  H.  Chiles,  Jr 

W.  S.  Ginn 

R.  N.  McCollom 

J.  W.  McMullen 

J.  W.  Seaman 

R.  W.  Smith 

W.  R.  Swoish -- 

U.S.  V.  General  Electric  Company,  et  al.  (B.B.  #1525): 

General  Electric  Co 

AUis-Chalmers  Manufacturing  Co 

Kuhlman  Electric  Co 

McGraw-Edison  Co 

M oloney  Electric  Co 

Wagner  Electric  Corp 

Westinghouse  Electric  Corp 

M.  A.  de  Ferranti 

Gordon  C.  Hurlbert 

W.  R.  Swoish 

A.  R.  Waehner 

foel  Watkins 

U.S.  V.  McGraw-Edison  Company,  et  al.  (B.B.  #1527): 

McGraw-Edison  Co 

AUis-Chalmers  Manufacturing  Co _ 

General  Electric  Co 

Moloney  Electric  Co 

Wagner  Electric  Corp. .  _ 

Westinghouse  Electric  Corp 

U.S.  V.  Allis-Chalmers  Manufacturing  Company,  et  al 
(B.B.  #1529): 

Allis-Chalmers  Manufacturing  Co 

General  Electric  Co 

Westinghouse  Electric  Corp. ._ _.. 

17. S.  V.  Armco  Drainage  &  Metal  Products,  Inc.,  et  al 
(B.B.  #1535): 

Armco  Drainage  &  Metal  Products,  Inc.. — 

Kirk  J.  Smith 

James  Sampson 

See  footnotes  at  end  of  table,  p.  156. 


2A.. 
2A2- 
2A  2. 
3A._ 
2A  2. 
3A.. 
2A  2. 
2A2. 
2A2. 

2A2. 
2A2. 
2A  2. 

2A2. 
2A2- 


3A. 
3A. 
3A. 
3A. 


3A.. 
3A.. 
3A.. 


2A.. 
2A2- 
2A2. 
2A2- 
2A2. 
2A2. 
2A2. 

2A.. 

2A'. 


2A.. 
2A2- 
2A2. 
2A2. 


3A._. 
3A2«. 
3A... 
3A-.- 
3A... 
3A... 
3A.,. 
3A.,_ 


3A. 

3A. 
3A. 
3A. 


3A... 

3A28. 

3A.-. 
3A... 
3A... 
3A... 


3A2S. 
3A... 
3A... 


2A2. 

2A2- 
2A2. 


Opposed. 

do.... 

do.... 

do... 

do.... 

do... 

do.... 

do... 


.do. 
.do. 
.do. 

.do. 
.do. 


Not  opposed. 

do 

do 

do 


.do 

.do 

.do 


Opposed. 

do... 

do... 

do... 

do... 

do... 


.do. 
.do. 


Opposed. 

do... 

do... 


Not  opposed. 

do 

do 

do 

do 

do 

do 

do 


.do. 

.do. 
.do. 
.do. 

.do. 
.do. 
.do. 
.do. 
.do. 
.do- 


.do. 
.do. 
.do. 


Opposed 

Not  opposed  - 
do.. 


$15,000  fine. 
$30,000  fine. 
$15,000  fine. 
$10,000  fine. 
$25,000  fine. 
$15,000  fine. 
$20,000  fine. 

Do. 
$1,500  fine;  1 

month. 24 
$1,000  fine. 
$1,500  fine. 
$1,500  fine;  1 

month  .24 

Do. 

$7,500  fine;  1 

month. 24 

$5,000  fine. 
$10,000  fine. 
$5,000  fine. 
$7,  500  fine. 

Do. 

$5,000  fine. 
$7,500  fine. 


$40,000  fine. 
$25,000  fine. 
$40,000  fine. 
$20,000  fine. 
$15,000  fine. 
$10,000  fine. 
$2,000  fine; 

30  days.2« 
$5,000  fine: 

30  days.27 
$2,000  fine; 

30  days.24 
$3,000  fine; 

30  days.24 
$2,500  fine; 

30  days.24 
$3,000  fine; 

30  days.24 
$5,000  ane; 

30  days.24 

$30,000  fine. 
$20,000  fine. 
$10,000  fine. 
$25,000  fine. 
$15,000  fine. 

Do. 
$30,000  fine. 
$3,500  fine; 

30  days.24 
$2,000  fine; 

30  days.24 
$3,500  fine. 
$1,500  fine. 
$2,500  fine. 

$5,000  fine. 
$10,000  fine. 
$15,000  fine. 
$5,000  fine. 
$2,000  fine. 
$10,000  fine. 


$7,500  fine. 
$10,000  fine. 
$7,500  fine. 


$50,000  fine. 
$500  fine. 
$1,000  fine. 
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17. S.  V.  Allen-Bradley  Company,  el  at.  (B.B.  #1539): 

Allen-Bradley  Co. 

The  Clark  Comptroller  Co - --- - 

Cutler-Hammer,  Inc - 

General  Electric  Co - 

Square  D  Co - 

Westinghouse  Electric  Corp 

J.  M.  Cook - 

T.  C.  Finnell - - 

E.R.Jung.. - - 

F.  F.  Loock. 

W.  F.  Oswalt - 

U.S.  V.  Cutler-Hammer,  Inc.,  et  al.  (B.B.  #1541): 

Cutler-Hammer,  Inc -- 

Federal  Pacific  Electric  Co -. 

General  Electric  Co 

I-T-E  Circuit  Breaker  Co 

Square  D  Co 

Westinghouse  Electric  Corp 

U.S.  V.  General  Electric  Company,  et  al.  (B.B.  #1548): 

General  Electric  Co 

Allis-Chalmers  Manufacturing  Co 

Westinghouse  Electric  Corp 

W.  S.  Ginn 

C.  I.  MaunteL... 

W.  C.  Rowland 

W.  E.  Saupe 

U.S.  V.  Foster  Wheeler  Corporation,  et  al.  (B.B.  #1550): 

Foster  Wheeler  Corp 

Allis-Chalmers  Manufacturing  Co 

Carrier  Corp 

Ingersoll-Rand  Co 

Westinghouse  Electric  Corp 

C.  H.  Wheeler  Manufacturing  Co 

Worthington  Corp 

H.  G.  Conkey 

M.  H.  Howard 

C.  I.  MaunteL 

L.  G.  L.  Thomas 

A.  M.  Tullo 

U.S.  V.  Carbonated  Beverage  Manufacturers'  Association  of 
Washington,  D.C.,  Inc.,  et  al.  (B.B.  #1556): 
Carbonated  Beverage  Manufacturers'  Association  of 
Washington,  D.C.,  Inc. 

Washington  Coca-Cola  Bottling  Co.,  Inc 

Pepsi-Cola  Bottling  Co.  of  Washington,  D.C.,  Inc 

Pepsi-Cola  Metropolitan  Bottling  Co.,  Inc 

Canada  Dry  Corp 

R.C.-Nehi  Bottling  Co.,  Washington 

Seven-Up,  Washington,  Inc 

Rock  Creek  Ginger  Ale  Co.,  Inc 

U.S.  V.  Cornell- Dubilier  Electric  Corporation,  et  al.  (B.B. 
#1558): 

Comell-Dubilier  Electric  Corp 

General  Electric  Co - 

McGraw-Edison  Co 

Ohio  Brass  Co 

Sangamo  Electric  Co 

Westinghouse  Electric  Corp 

U.S.  V.  Fischer  Lime  &  Cement  Company,  et  al.  (B.B. 
#1560): 

Fischer  Lime  &  Cement  Co 

John  A.  Denie's  Sons  Co 

V.  E.  Schevenell  Construction  Co.,  Inc 

U.S.  V.  Durable  Building  Materials  Council,  Inc.,  et  al. 
(B.B.  #1562): 

Durable  Building  Materials  Council,  Inc 

Fischer  Lime  &  Cement  Co.. 

Fay  Realty  Co.. 

Crump  Lime  &  Cement  Co.,  Inc 

Standard  Builders  Supplies,  Inc 

John  A.  Denie's  Sons  Co 

Fant  &  Anderson  Co 

Memphis  Lime  &  Cement  Co 

See  footnotes  at  end  of  table,  p.  156. 


2A2... 
2A2... 
2A2... 
2A2... 
2A2... 
2A2... 
2A  2... 


2A2. 
2A2. 

2AS. 
2A2. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


2A2. 
2A.. 
2A2. 
3A.. 
3A-. 


3A. 
3A. 


2A2. 
2A.. 
3A.. 

2A2. 
2A2. 
2A2. 
2A2. 
2A2. 

2A2. 
2A2. 
2A2. 

2A2. 


3A. 


3A- 
3A. 
3A. 
3A. 
3A- 
3A. 
3A. 


3A. 
3A- 
3A- 
3A. 
3A. 


Opposed. 
....do.... 

do.... 

do.... 

....do.... 
....do.... 
.....do.... 


.do. 
.do. 

.do. 
.do. 


Not  opposed. 

do 

do -. 

do 

do 

do 


Opposed 

do 

do -- 

Not  opposed. 
do. _ 


.do. 
.do- 


Opposed. 

do.— 

do.-.. 

do.... 

do.... 

do.... 

do.-. 

do— . 


-do- 
-do- 
-do- 

.do. 


do- 


...do- 
...do. 
.-.do- 
...do. 
...do. 
.-.do- 
-..do. 


Not  opposed  - 

do 

do 

do 

do 


aA 

3A 

3A 

uo 

Opposed 

do- 

3A .-.- 

3A 

3A 

do 

do 

do. 

3A 

do 

3A 

do 

3A 

do... 

3A 

do 

3A       

do 

3A 

do 

$40,000  fine. 
$25,000  fine. 
$35,000  fine. 
Do. 
Do. 
$40,000  fine. 
$2,000  fine; 

30  days.2' 
$1,500  fine. 
$2,000  fine; 

30  days. 
$7,500  fine. 
$4,000  fine; 
30  days.2< 

$10,000  fine. 
$25,000  fine. 
$40,000  fine. 
$25,000  fine. 
$40,000  fine. 
$35,000  fine. 

$50,000  fine. 
$25,000  fine. 
$35,000  fine. 
$7,500  fine. 
$1,000  fine;  30 

days.2« 
$4,000  fine;  1 

month.2< 
$5,500  fine;  1 

month.2< 

$20,000  fine. 
$10,000  fine. 
$7,500  fine. 
$20,000  fine. 
$25,000  fine. 
$20,000  fine. 

Do. 
$4,000  fine;  30 

days.2« 
$2,000  fine. 
$1,500  fine. 
$4,000  "ne;  30 

days.2< 
$3,000  fine;  30 

days.2« 


$4,000  fine. 

$17,500  fine. 
$12,500  fine. 

Do. 
$1,000  fine. 
$4,000  fine. 
$3,000  fine. 
$2,000  fine. 


$20,000  fine. 

Do. 
$15,000  fine. 
$7,500  fine. 

Do. 
$10,000  fine. 


$15,000  fine. 

Do. 
$7,500  fine. 


$10,000  fine. 
$15,000  fine. 
$7,500  fine. 
$10,000  fine. 

Do. 
$15,000  fine. 
$10,000  fine. 
$5,000  fine. 
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U.S.  V.  Sangamo  Electric  Company,  et  al.  (B.B.  #  1566): 

Sangamo  Electric  Co.. 

General  Electric  Co 

Westinghouse  Electric  Corp 

U.S.  V.  The  General  FireprooUng  Company,  et  al.  (B.B. 
#1569): 

The  General  Fireproofing  Co 

The  Globe-Wernicke  Co 

The  Shaw-Walker  Co 

Yawman  &  Erbe  Manufacturing  Co.,  Inc 

Art  Metal,  Inc. 

Steelcase,  Inc 

Speery  Rand  Corp _ 

All-Steel  Equipment,  Inc 

U.S.  V.  The  Shaw-Walker  Company,  et  al.  (B.B.  #  1570): 

The  Shaw-Walker  Co 

Speery  Rand  Corp __ -.- 

U.S.  V.  Sperry  Rand  Corporation  (B.B.  §  1571) 

U.S.  V.  Paul  Barnett,  Inc.,  et  al.  (B.B.  #1572): 

Paul  Barnett,  Inc 

Central  Stationers,  Inc 

Long  Office  Supply  Co 

Mr.  Foster's  Store,  Inc --- 

Seminole  Paper  &  Printing  Co.,  Inc 

Skagseth-Bryant,  Inc 

Atlantic  Paper  Co 

United  States  v.  Northern  California  Pharmaceutical  Asso- 
ciation, et  al.  (B.B.  #1575): 

Northern  California  Pharmaceutical  Association 

Donald  K.  Hedgpeth. 

U.S.  V.  General  Dynamics  Corporation,  et  al.  (B.B.  #1576): 

General  Dynamics  Corp 

Air  Reduction  Co.,  Inc 

Chemetron  Corp 

Olin  Mathieson  Chemical  Corp 

George  C.  Cusack 

John  J.  Lincoln 

Henri  C.  Mathey 

Rex  L.  Nicholson 

U.S.  V.  Stupp  Bros.  Bridge  &  Iron  Co.,  et  al.  (BB  #1581): 

Stupp  Bros.  Bridge  &  Iron  Co 

Wilmar  Steel  Products  Co 

St.  Joseph  Structural  Steel  Co 

Kansas  City  Structural  Steel  Co 

Missouri  Valley  Steel,  Inc-_ 

A.  J.  Industries,  Inc 

Havens  Structural  Steel  Co 

U.S.  V.  AUen-BradUy  Co.,  et  al.  (BB  #1584): 

Allen-Bradley  Co 

Stackpole  Carbon  Co 

Speer  Carbon  Co 

International  Resistance  Co 

George  W.  Vater 

Edward  W.  Butler 

U.S.  V.  American  Bakeries  Company,  et  al.  (BB  #1592): 

American  Bakeries  Co 

Flowers  Baking  Co.,  Inc 

Fuchs  Baking  Co 

Holsum  Bakers,  Inc 

Southern  Bakeries  Co.. 

Ward  Baking  Co 

U.S.  V.  (VaH  Biking  Company,  et  al.  (B.B.  #1593): 

Ward  Baking  Co 

American  Bakeries  Co 

Derst  Baking  Co.,  Inc 

Flowers  Baking  Co.,  Inc 

Southern  Bakeries  Co 

U.S.  V.  Milk  Distributors  Association,  Inc.,  et  al.  (B.B. 
#1597): 

Milk  Distributors  Association,  Inc 

National  Dairy  Products  Corp.,  Inc 

Cloverland  Farms  Dairy,  Inc 

The  H.E.  Koontz  Creamery,  Inc 

Green  Spring  Dairy,  Inc 

Royal  Farms  Dairy,  Inc 

WUl's  Dairy,  Inc 

Aristocrat  Dairy 

Penn  Dairies,  Inc 

John  M.  Lescure 

Maurice  M.  Thomas 

George  C.  Oursler 

James  J.  Ward,  Jr 


Disposition 


3A. 
3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A_ 
3A. 

3A. 
3A. 
3A. 

3A. 
3A- 
3A- 
3A. 
3A. 
3A. 
3A. 


2A. 
2A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A- 

3A- 
3A. 
3A. 
3A. 
3A. 


1A3». 

1A30. 
1A30. 

1A30. 

lASO. 

1A30. 
1A30. 
1A30. 
1A30. 

lA'o. 

1A30. 
1A3». 
1A30. 


Government's 
position  if  nolo 
plea  was  made 


Not  opposed - 

....do --. 

do 


Opposed. 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 


.do. 
.do. 
.do. 


.do- 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


Opposed 

do 

Not  opposed. 

do 

do 

do 


Opposed. 

do.... 

do-... 

do.... 

do.... 

do.... 

do.... 


.do. 
.do. 
.do. 
.do. 
.do. 
.do. 

.do- 
.do. 
.do- 
.do. 
.do. 
.do. 


-do... 
.do— 
-do— 
-do— 
.do... 


Sentence 
imposed 
by  court 


$10,000  fine. 
$20,000  fine. 
$15,000  fine. 


$35,000  fine. 
$20,000  fine. 
$25,000  fine. 
$20,000  fine. 
$10,000  flne.2' 
$15,000  fine. 
$35,000  fine. 
$10,000  fine. 

Do. 
.$25,000  fine. 
$15,000  fine. 

$e, 000  fine. 
$2,000  fine. 
$7,500  fine. 
$6,000  fine. 
$2,000  fine. 
$3,500  fine. 
$2,000  fine. 


$40,000  fine. 
$1,000  fine. 

$75,000  fine. 
$60,000  fine. 
$2.')  ,000  fine. 
$20,000  fine. 
$1,500  fine. 

Do. 

Do. 

Do. 

$30,000  fine. 
$10,000  fine. 

Do. 
$15,000  fljie. 
$7,500  fine. 
$5,000  fine. 

Do. 

$35,000  fljie. 
$20,000  fine. 
$25,000  fine. 
$15,000  fine. 
$2,000  fine. 
$4,000  fine. 

$5,000  fine. 
$3,000  fine. 

Do. 

Do. 
$5,000  fine. 

Do. 

Do. 
$6,000  fine. 
$2,500  fine. 

Do. 
$5,000  fine. 


See  footnotes  at  end  of  table,  p.  166. 
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Title  of  case  and  names  of  defendants 

Disposition 

Government's 
position  if  nolo 
plea  was  made 

Sentence 
imposed 
by  court 

U.S.  V.  Milk  Distributors  Association,  Incorporated,  el  al. 
(B.B.#1597A): 
Milk  Distributors  Association,  Inc .... 

3A     . 

Opposed 

do 

do 

do 

do 

do 

do 

Not  opposed. . 

Opposed 

do 

$1,000  fine. 

$12,500  fine. 

$10,000  fine. 

Do 

National  Dairy  Products  Corp       .. 

3A.... 

3A 

3A 

3A 

3A 

3A 

3A 

Cloverland  Farms  Dairy,  luc    .  . 

The  H.  E.  Koontz  Creamery,  Inc     - .. 

Green  Spring  Dairy,  Inc          .  . 

Do 

Royal  Farms  Dairy,  Inc.  3i 

$1,500  fine. 

Will's  Dairy,  Inc 

$2,000  fine. 

Aristocrat  Dairy      . .      

Do 

Penn  Dfiirip<!,  Inc,  31  32 

3A 

3A 

$1,000  fine. 
$2,500  fine. 
$1,500  fine. 
$1,000  fine. 
Do 

John  M.  Lescure  31 32    ._    

Maurice  M.  Thomas  31 32        

3A 

3A 

do 

do..    

George  C.  Oursler3i32 

James  J.  Ward,  Jr.  31 32 

3A 

1A< 

do 

U.S.  V.  General  Morlors  Corporation  (B.B.  #1605) 

U.S.  V.  Avdel,  Inc.,  et  al.  (B.B.  #1610); 

Avdel,  Inc 

533 

$50,000  fine. 

D.  W.  Price  Corp                          

533 

Do 

U.S.  V.  A.  P.  Woodson  Company,  et  al.  (B.B.  #1611): 
A.  P.  Woodson  Co          .. 

3A     

Not  opposed., 
do 

$4  000  fine 

District  Building  Supply  Co       

3A 

Do 

Eckington  Building  Supply  Co 

3A 

do 

Do 

Hudson  Supply  &  Equipment  Co 

3A 

do 

Do 

Potomac  Builders  Supply  Co 

3A 

do 

Do. 

R.  Robinson,  Inc 

3A 

do 

Do. 

The  Cushwa  Brick  &  Building  Supply  Co 

3A 

3A 

do._ 

do 

$2,500  flue. 

The  United  Clay  Products  Co 

Do. 

Nelson  Woodson...    .  .    

3A 

do. 

$1,500  fine. 

Joseph  Hill ...      _  

3A 

3A 

do 

do 

Do. 

Warren  S.  Gruber 

Do. 

Joseph  H.  Deckman 

3A 

do. 

Do. 

Jack  A.  Richardson 

3A 

do- 

$1,000  fine. 

John  Cissel 

3A 

do. 

Do. 

U.S.  V.  Hubbard  and  Company,  et  al.  (B.B.  #1613): 
Hubbard  &  Co     - 

3A 

Opposed 

do 

$2  250  fine 

McGraw-Edison  Co     .  .                .      . 

3A 

$1,500  fine 

Joslyn  Mfg.  &  Supply  Co 

3A 

do 

$2,250  fine 

Utilities  Service  Co                    ... 

3A 

do 

$250  fine 

Oliver  Electrical  Manufacturing  Co 

A.  B.  Chance  Co 

3A 

3A 

do 

do 

$1,250  fine. 
Do 

U.S.  V.  Morton  Salt  Company,  et  al.  (B.B.  #1614): 
Morton  Salt  Co 

4 

International  Salt  Co 

4 

Diamond  Crystal  Salt  Co 

4 

Carey  Salt  Co 

3A 

Not  opposed.. 

do 

do..      . 

$10,000  fine. 

U.S.  V.  North  American  Van  Lines,  Inc.,  et  al.  (B.B.#1615): 
North  American  Van  Lines,  Inc 

3A 

3A 

$50,000  fine 

Aero  Mayflower  Transit  Co.,  Inc 

Do. 

Allied  Van  Lines,  Inc 

3A 

do 

Do 

United  Van  Lines,  Inc 

3A 

do 

Do 

James  D.  Edgett 

3A 

do 

$7,000  fine. 

Paul  Clarke 

3A 

do 

$2  fine. 

John  Sloan  Smith 

3A. 

do 

$7,000  fine. 

Emmett  J.  Flavin 

3A 

do 

Do. 

Loren  A.  Larimore 

3A 

do 

Do. 

Household  Goods  Carriers' Bureau . 

3A 

Pending 

do 

$2,000  fine. 

U.S.  V.  American  Optical  Company,  et  al.  (B.B.  #1620): 
American  Optical  Co.,  an  association 

American  Optical  Co.,  a  corporation 

do 

Bausch  &  Lomb,  Inc 

.      do 

Victor  D.  Kriss 

do 

Alton  K.  Marsters .. 

..    do 

U.S.  V.  Chas.  Pfizer  &  Co.,  Inc.,  et  al.  (B.B.  #1622): 

Chas.  Pfizer  &  Co.,  Inc 

Pending 

John  E.  McKeen. 

lA 

American  Cyanamid  Co 

Pending 

Wilbur  G.  Malcolm 

lA 

Bristol-Myers  Co 

Pending 

Frederic  N.  Schwartz 

lA 

U.S.  V.  General  Motors  Corporation,  et  al.  (B.B.  #1628): 
General  Motors  Corp 

4 

Losor  Chevrolet  Dealers  Association 

4 

Dealers'  Service,  Inc 

4 

Foothill  Chevrolet  Dealers  Association 

4  .       

Kenneth  E.  Staley 

4 

Lee  N.  Mays 

4 

Roy  M.  Cash.... 

4 

Robert  M.  O'Connor 

4 

See  footnotes  at  end  of  table,  p.  156. 
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Title  of  case  and  names  of  defendants 


Disposition 


Government's 
position  if  nolo 
plea  was  made 


Sentence 
imposed 
by  court 


U.S.  V.  Huck  Manufacturing  Company,  et  al.  (B.B.  #1630) 

Huck  Manfa^turing  Co 

Townsend  Co 

A.  Watson  Armour,  III 

Fred  R.  Dickenson 

U.S.  V.  Packard-Bell  Electronia  Corporation,  et  al.  (B.B. 

#1632): 

Packard-Bell  Electronics  Corp 

Artesia  Door  Co.,  Inc .-. 

Perry  International  Corp 

Regal  Door  Co. 

Strait  Door  &  Plywood  Corp 

Glen-Mar  Door  Manufacturing  Co 

Nicolai  Door  Manufacturing  Co 

Simpson  Timber  Co 

Seattle  Door  Co.,  Inc 

Jack  Carlow 

Francis  Haley. 

Harry  A.  Perry 

Charles  E.  Strait 

Indalecio  L.  Vasquez 

Robert  J.  Weston. 

U.S.  V.  South.  Florida  Asphalt  Company,  et  al.  (B.B.  #1633) : 

South  Florida  Asphalt  Co 

East  Coast  Asphalt  Corp 

R.  H.  Wright,  Inc 

Joseph  J.  Packo 

Eugene  G.  Ballard 

Robert  J.  Hummel 

U.S.  V.  Englehard-Hanovia,  Inc.,  et  al.  (B.B.  #1635): 

Engelhard-Hanovia,  Inc 

Engelhard  Industries,  Inc 

Handy  &  Harman 

United  Wire  &  Supply  Corp 

Westinghouse  Electric  Corp 

WUliam  J.  Wagmetz 

Joseph  Nickerson 

John  F.  Thompson,  Jr 

John  W.  Colgan 

Paul  J.  Feld 

j£imes  G.  Landrigan 

Fred  D.  Brown. 

Fred  J.  Prody 

U.S.  V.  Victo  D.  Kniss,  et  al.  (B.B.  #1637): 

Victor  D.  Kniss 

Alton  K.  Marsters 

U.S.  V.  Minnesota  Alining  and  Manufacturing  Company 
(B.B.  #1638). 

U.S.  V.  Daystrom,  Incorporated,  et  al.  (B.B.  #1641): 

Daystrom,  Inc 

Electra  Manufacturing  Co 

International  Resistance  Co 

Wilbert  Steinkamp 

U.S.  V.  Allen-Bradley  Company,  et  al.  (B.B.  #1642): 

Allen-Bradley  Co 

Aerovox  Corp 

Stackpole  Carbon  Co 

Indiana  General  Corp 

WUliara  W.  Garstang 

John  Bouwmeester 

U.S.  V.  Texas  Instruments  Incorporated,  et  al.  (B.B.  #1643) : 

Texas  Instruments  Inc 

Aerovox  Corp 

International  Resistance  Co 

Electra  Manufacturing  Co 

Clarostat  Mfg.  Co.,  Inc 

Dale  Products,  Inc 

Leonard  Maguire 

James  M.  Krampf 

Charles  Golenpaul 

Richard  Burton 

George  Risk 

D.  P.  Geeding 

U.S.  V.  Connecticut  Package  Stores  Association,  Inc.,  et  al. 
(B.B.  #1645): 

Connecticut  Package  Stores  Association,  Inc.. 

New  Haven  Package  Stores  Association 

Anthony  J.  Chiaramonte 

John  M.  Cozzolino 

Gershon  Hiller 

Nathan  Kasowitz 

Joseph  Saltzman 

Leo  WUensky 

See  footnotes  at  end  of  table,  p.  156. 


IB. 
IB. 
IB. 
IB. 
IB. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
4... 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


lA. 
lA. 
lA. 
lA. 
lA. 
lA. 


2A.. 
lA.. 
2A.. 
2A2. 
3B2. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.- 
3A.. 
3A.. 
3A-. 


lA... 
lA... 
3A3<- 


3A. 
3A. 
3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A-.. 
3A-.. 
3A... 
3A... 
3A... 
3A... 
3A... 
3A... 
3A... 
3A... 
3A... 
3A... 


2A... 
2A... 
3A". 
3A3!. 
3A35. 
3A35. 
3A3i. 
3A35. 


Opposed 

do 

do 

Not  opposed - 

Opposed 

do... 

do 


Opposed 

do 

Not  opposed. 

Opposed 

do 

do 

do... 


Opposed 

do 

Not  opposed 

do 

do 

do 

do 

do. 

—  .do 

do 


Not  opposed .  - 


Opposed-. 

do 

do 

do 


.do. 
.do. 
.do- 
.do. 
.do., 
.do. 


.do., 
.do., 
.do.. 
.do., 
.do.. 
.do.. 
.do.. 
.do.. 
.do.. 
.do., 
.do.. 
.do.. 


Not  opposed-. 

do 

do 

do 

do 

do 


$5,000  fine. 
$2,000  fine. 
$1,500  fine. 
$1,200  fine." 
$2,000  fine. 
$200  fine. 
$2,500  fine. 

$2,000  fine. 
$1,000  fine. 
$1,250  fine. 
$1,000  fine. 
$2,000  fiine. 
$1,000  fine. 
$4,000  fine. 


$20,000  fine. 

Do. 
$15,000  fine. 

Do. 
$2,000  fine. 
$1,000  fine. 
$1,500  fine. 

Do. 

Do. 

Do. 
$500  fine. 

Do. 


$190,000  fine. 


$10,000  fine. 
$3,000  fine. 
$10,000  fine. 
$1,000  fine. 

$12,000  fine. 
$2,000  fine. 
$10,000  fine. 
$8,000  fine. 
$5,000  fine. 
$1,000  fine. 

$15,000  fine. 

Do. 

Do. 
$12,000  fine. 
$5,000  fine. 
$3,000  fine. 
$1,000  fine. 
$500  fine. 
$1,000  fine. 
$1,500  flne.i3 

Do.13 

Do."3 


$7,500  fine. 
$500  fine. 
$150  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 
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by  court 


U.S.  V.  South  Florida  Asphalt  Company,  et  al.    (B.B. 
#1663): 

South  Florida  Asphalt  Co - 

East  Coast  Asphalt  Corp 

R.  H.  Wright,  Inc.. 

Joseph  J.  Packo 

Eugene  G.  Ballard -__ _. 

Robert  J.  Hummel -. 

U.S.  V.  Carnation  Company  of  Washington,  et  al.  (B.B. 
#1654): 

Carnation  Co.  of  Washington 

Inland  Empire  Dairy  Association 

Joseph  M.  Click 

U.S.  V.  M.  KlahT,  Inc.,  et  al.  (B.B.  #1656): 

M.  Klahr,  Inc 

Jerome  Klahr 


Solomon  Klahr. 


John  E.  Pessolans. 


U.S.  V.  H.  P.  Hood  &  Sons,  Inc.,  et  al.  (B.B.  #1658): 

H.  P.  Hood  &  Sons,  Inc 

United  Farmers  of  New  England,  Inc — 

National  Dairy  Products  Corp 

Harvey  P.  Hood 

William  C.  Welden 

Stanley  W.  Beal 

Albert  C.  Fisher 

Leo  G.  Maher 

U.S.  V.  H.  P.  Hood  &  Sons,  Inc.,  et  al.  (B.B.  #1658A):  38 

H.  P.  Hood  &  Sons,  Inc 

United  Farmers  of  New  England,  Inc 

National  Dairy  Products  Corp... 

Harvey  P.  Hood.. 

WiUiam  C.  Welden. 

Stanley  W.  Beal 

Albert  C.  Fisher 

Leo  G.  Maher 

U.S.  V.  Bethlehem  Steel  Company,  el  al.  (B.B.  #1660): 

Bethlehem  Steel  Co 

United  States  Steel  Corp 

Midvale-Hepfenstall  Co 

Erie  Forge  &  Steel  Corp 

Open  Die  Forging  Institute,  Inc 

Erb  Gumey 

Robert  S.  Barnes 

Homer  Lackey 

R.  B.  Heppenstall,  Sr.... 

Emil  Lans- 

U.S.  v.  Johns-ManviUe  Corporation,  et  al.  (B.B.  #1661): 

Johns-ManviUe  Corp 

Keasbey  &  Mattison  Co 

Robert  F.  Orth 

Louis  F.  Frazza 

Robert  R.  Porter 

Norman  L.  Barr 

James  R.  Reichel.. 

U.S.  V.  Greater  New  York  Roll  Bakers  Ass'n.,  Inc.,  et  al. 
(B.B.  #1662): 

Greater  New  York  Roll  Bakers  Ass'n.,  Inc 

Field's  Baking  Corp.- 

Fink  Baking  Corp 

Gottfried  Baking  Co.,  Inc 

Miller  Bakeries  Corp 

Olympia  Provision  &  Baking  Co.,  Inc 

Sabrett  Food  Products  Corp 

Sabrett  Food  Products  of  Pa.,  Inc 

Vimelson's  Bakery,  Inc 

Morris  Horn 


Louis  Field.. 

Joseph  Zwecker 

Richard  Prince 

Sidney  B.  Wexler 

Charles  Zisimos 

Samuel  Ogus 

Julius  Frankel 

Maurice  B.  Katz 

Frank  S.  Virnelson 

See  footnotes  at  end  of  table,  p.  156. 


3A.. 
3A.. 
3A.. 
3A.. 
1A«. 
3A.. 


Opposed. 

do... 

do.-- 

do... 


Opposed. 


3A. 
3A. 
3A. 

3A. 
3A. 

3A. 

5... 


....do. 
....do. 
..-.do. 


.do. 
.do. 

.do. 

.do. 


1A«. 
1A«. 
1A<. 
1A<. 
1A<. 
lA*. 
1A<. 
lA*. 


3A  39  2A  37.. 
3A  38  2A  37.. 

3A39 

3A39 

3A39 

3A 

3A... 

3A39. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A- 
3A. 
3A- 
3A. 
3A. 


4  *".. 
4  *"-'. 
4  40  ' 

IB*'. 

4  <o 

ib'<I 

1B<. 


1\*... 
3A...- 
3A..- 

3A 

3A.... 
3A.-.. 
3A..-. 
3A...- 
3A-... 
3A..-- 


3A.. 
lA*. 
3A.- 
3A.. 
3A.. 
1A<. 
3A.. 
3A.- 
3A.. 


Not  opposed. 

do 

....do 

do 

do 

do 

do 

do 


Opposed . 

do... 

do.... 

do.... 

do.... 

do... 

do... 

do... 

do... 

do... 


Opposed 

do 

do 

do 

do... 

do 

do -- 

Not  opposed. 
Opposed 


$12,0(X)  fine. 

Do. 

Do. 
$3,000  fine. 

Do. 


$20,000  fine. 

Do. 
$2,500  fine. 

$11,000  fine. 
$15,000  fine; 

6  months.!' 
$10,000  fine; 

3  months." 
$5,500  fine: 

6  months.2i 


.do. 


Opposed. 

do.... 

do.... 


Opposed 

do 

Not  opposed. 


$50,000  fine. 
$35,000  fine. 
$25,000  fine. 
$5,000  fine. 
$2,500  fine. 
$3,500  fine. 
$2,500  fine. 
Do. 

$40,000  fine. 
$35,000  fine. 

Do. 
$25,000  fine. 
$15,000  fine. 
$7,500  fine. 
$1,500  fine. 
$5,000  fine. 
$20,000  fine. 
$10,000  fine. 


$5,000  fine. 
$3,600  fine. 
$5,000  fine. 
$3,500  fine. 
$5,000  fine. 
$6,000  fine. 
$1,000  fine. 
$10,000  fine. 
$2,500  fine; 
30  days.2* 
$1,200  fine. 

$1,500  fine. 
$1,000  fine. 
$1,500  fine. 

$2,000  fine. 
$1,200  fine. 
$2,500  fine. 
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U.S.  V.  SabreU  Food  Products  Corp.,  et  al.  (B.B.  #1663): 

Sabrett  Food  Products  Corp 

Olympia  Provision  &  Baking  Co.,  Inc 

Julius  Frankel 

Charles  Zisimos 

Morris  Horn 

U.S.   V.   Interborough    Delicatessen    Dealers   Association, 
Inc.,  et  al.  (B.B.  #1664): 
Interborough  Delicatessen  Dealers  Association,  Inc. 
Bronx,  Manhattan  and  Long  Island  Dealers  Associa- 
tion, Inc. 

Anderson  &  Tarlow,  Inc 

Hebrew  National  Kosher  Foods,  Inc 

Hod  Carmel  Kosher  Provision  Co.,  Inc 

Hygrade  Food  Products  Corp 

Manhattan  Provision  Co.,  Inc 

Zion  Kosher  Meat  Products,  Inc 

Morris  Horn 

Louis  Molod 

Louis  Schweller 

Edwin  Anderson.. 

Leonard  Pines 

Nathan  Cohen 

Hugo  Slotkin 

Jack  Altman 

U.S.  V.  Standard  Pressed  Steel,  Co.,  et  al.  (B.B.  #1668): 

Standard  Pressed  Steel  Co 

Voi-Shau  Industries,  Inc 

Briles  Manufacturing 

Paul  R.  Briles 

Richard  H.  Kauffman 

United  States  v.  Armour  and  Company,  etal.  {B.B.  #1669) : 

Armour  &  Co 

Corn  Products  Co 

The  Cudahy  Packing  Co 

The  Glidden  Co 

Lever  Bros.  Co 

Tbe  Procter  &  Gamble  Distributing  Co 

Swift  &  Co 

Vegetable  Oil  Products  Co.,  Inc 

Wesson  Oil  &  Snowdrift  Sales  Co 

Wison  &  Co.,  Inc 

George  F.  Atkinson 

Pierce  L.  Brothers 

William  L.  Dickinson 

Grant  M.  Farley 

J.  D.  Fleming 

Stan  D.  Goodman 

R.  J.  Hauer 

Milo  B.  Medlock 

Fred  L.  Onken 

H.  B.  Paisley 

Harold  B.  Reed 

Horace  Rowley 

Ray  Wear 

U.S.v.  Corn  Products  Company, etal.  (B.B. #1670): 

Corn  Products  Co 

The  Glidden  Co 

The  Procter  &  Gamble  Distributing  Co 

Swift  Co 

Vegetable  Oil  Products  Co.,  Inc 

R.  J.  Hauer 

L.  D.  McMillan 

U. S. -v.  Handy  &  Harman,etal.  {B.B. iKll): 

Handy  &  Harman 

Engelhard  Industries,  Inc 

U.S.  V.  Flynn-Learner,  et  al.  (B.B.  #1673): 

Flyim-Leamer 

The  Learner  Co 

National  Metals,  Ltd 

Louis  Dulien 

Paul  W.  Learner.-- - 

Gilbert  ("Buck")  Wong 

U.S.  V.  The  Learner  Company,  et  al.  (B.B.  #1674): 

The  Learner  Co 

Flynn-Learner 

Paul  W.  Learner - 

Gilbert  ("Buck")  Wong 


lA*. 
1A«. 
1A«. 
1A<. 
1A<. 


4---- 

1B«. 


1B<. 

4 

4..-. 
4...- 
4._.. 
4--.. 
4.... 
4.,.. 
4.... 
4.... 
4-.-- 
1B<- 
1B«. 
IB*. 


3A. 
3A. 
3A. 
3A. 
3A. 


IB- 

IB. 

IB- 

IB- 

IB- 

IB. 

IB- 

IB. 

IB. 

IB. 

IB- 

IB 

IB. 

IB. 

IB. 

IB- 

IB- 

IB. 

IB. 

IB. 

IB- 

IB. 

IB. 


1A<. 
lA.. 
1A-. 
lA.. 
lA.. 
lA.. 
1A-- 


2A2- 
2A2- 


4 

IB... 
2B..- 
2B". 
IB... 
4 


1A<- 
1A<- 
1A<- 
1A4. 


Opposed. 

do 

do.... 

do.... 

do.... 


$l,(X)Ofine. 

Do. 

Do. 
$500  fine. 

Do. 


Opposed. 
do.... 


.do- 


Opposed. 
do.... 


$20,000  fine. 
$12,000  fine. 


$5,000  fine. 
Do. 


Opposed. 


See  footnotes  at  end  of  table,  p.  156. 
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4 

3A 

Opposed 

$3,000  fine. 

5 

$6,500  fine. 

3A 

Opposed 

do-.- 

$3,000  fine. 

3A - 

$10,000  fine. 

3A -- 

do 

$12,000  fine. 

4 

3A 

Opposed 

$1,000  fine. 

5 

$2,200  fine. 

3A 

Opposed 

Not  opposed.. 

Opposed 

do 

$500  fine. 

3A 

$3,000  fine. 

3A 

$1,000  fine. 

52 

$1,500  fine. 

3A 

Not  opposed.. 

do 

do 

do 

do 

do 

$7,500  fine. 

3A 

3A..- - 

3A .— 

3A 

3A 

$4,000  fine. 
$2,500  fine. 
$5,000  fine. 
$2,500  fine. 
$1,175  fine. 

3A 

3A 

3A       

do 

do 

.  .do 

$3,500  fine. 
$4,000  fine;  6 
months." 

$15,000  fine. 

3A 

3A 

do 

do 

$10,000  fine. 
$25,000  fine. 

3A 

3A 

do 

do 

$5,000  fine. 
$7,000  fine. 

3A 

3A 

3A 

3A 

do 

do 

do.. 

do 

Do.V 
$5,000  fine. 
$4,000  fine. 
$5,000  fine. 

3A 

3A 

do 

do 

$7,000  fine. 
$1,750  fine. 

3A 

.  ..do 

$1,000  fine. 

3A 

3A 

do 

do 

$2,500  fine. 
$4,000  fine. 

3A 

do 

$2,000  fine. 

lA 

3A 

Opposed 

do 

do 

$20,000  fine. 

3A 

3A 

lA 

$6,000  fine. 
$12,000  fine. 

3A 

Opposed 

.  do 

$5,000  fine. 

3A       

$15,000  fine. 

3A 

3A 

do 

do .--- 

Do. 
Do. 

lA 

3A 

Opposed 

..  .  do 

Do. 

3A           

1  year  proba 

3A 

do 

tion. 
$3,500  fine. 

3A 

do 

Do. 

3A              .  - 

do.  .     ... 

Do. 

3A.... 

do 

$15,000  fine. 

4  ** 

4  *< 

U.S.  V.  Ward  Baking  Company,  et  al.  (B.B.  #1676): 

Ward  Baking  Co 

Fleischmann's  Vienna  Model  Bakery 

Frankford  Grocery  Co 

Leo  Rossi  Baking  Co 

Schulz  Baking  Co.. 

Stroehmaim  Bros.  Co 

Oscar  Doyle 

F.  W.  McCarthy 

Herman  Heim 

Theresa  Rossi 

Charles  Schulz,  Sr 

Leonard  V.  Thompson 

Theo  Staab 

U.S.  V.  J.  L.  Hammett  Company,  et  al.  (B.B.  #1678): 

J.  L.  Hammett  Co 

Kurtz  Bros.  Eastern  Division,  Inc 

The  A  &  C  Co 

The  Paul  M.  Adams  Co 

William  B.  Shepard _ 

Ira  P.  Romberger 

Charles  Ellerin , 

James  O.  Schmidt 


U.S.  V.  KuHz  Bros.,  et  al.  (B.B.  #1679): 

Kurtz  Bros 

Garrett-Buchanan  Co 

J.  L.  Hammett  Co 

Kurtz  Bros.  Eastern  Division,  Inc 

L.  B.  Herr  &  Son 

Roberts  &  Meek,  Inc 

WiUiam  B.  Shepard 

Walter  E.  Haggerty 

Norman  J.  Thompson 

Robert  M.  Kurtz 

Ira  P.  Romberger 

Maurice  C.  Huff 

Carl  Gordon 

Robert  S.  Meek 

Robert  M.  Comfort 

U.S.  V.  Consolidated  Papers,  Inc.,  et  al.  (B.B.  #1682): 

Consolidated  Papers,  Inc 

American  Can  Co 

Mosinee  Paper  Mills  Co 

Nekoose-Edwards  Paper  Co 

St.  Regis  Paper  Co 

Wausau  Paper  Mills  Co. 

U.S.  V.  Associated  Asbestos,  Inc.,  et  al.  (B.B.  #1689): 

Associated  Asbestos,  Inc 

Armstrong  Contracting  &  Supply  Corp 

The  E.  J.  Bartells  Co 

The  Brower  Co.- 

Owens-Coming  Fiberglass  Corp 

Clarence  Ball 


K.  J.  Barnett 

James  W.  Amis 

Edward  E.  Saberhagen 

U.S.  V.  Brower  Asbestos  Co.  (B.B.  #1689A) 

U.S.  V.  Packaging  Corporation  of  America,  et  al.  (B.B. 
#1690): 

Packaging  Corp.  of  America 

.'^cott  Paper  Co .- 

S.  D.  Warren  Co 

Menasha  Wooden  Ware  Corp 

.\merican  E xcelsior  Corp 

Hammermill  Paper  Co _ 

Abitibi  Corp 

Gordon  B.  Bonfleld 

Edgar  W.  Habighorst 

Roman  L.  Suess 

U.S.  V.  The  House  of  Seagram,  Inc.,  et  al.  (B.B.  #1702): 

The  House  of  Seagram,  Inc --- 

The  Rost  Co.,  Inc." 

Rost  Paley  Co.,  Inc." 


See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.   Crown  Liquors  of  Fort  Lauderdale,  Inc.,  et  al 
(B.B.  #1703): 

Crown  Liquors  of  Fort  Lauderdale,  Inc 

Shell's  City,  Inc 

State  Liquors  No.  1,  Inc. 

State  Liquors  No.  2,  Inc 

State  Liquors  No.  3,  Inc 

State  Liquors  No.  4,  Inc 

State  Liquors  No.  5,  Inc 

State  Liquors  No.  6,  Inc 

State  Liquors  No.  7,  Inc 

Weinkles  Liquor  Stores,  Inc 

Weinkles  Liquor  Stores,  No.  2,  Inc 

Weinkles  Liquor  Stores,  No.  3,  Inc 

Weinkles  Liquor  Stores,  No.  4,  Inc 

Weinkles  Liquor  Stores,  No.  5,  Inc 

Weinkles  Liquor  Stores,  No.  6,  Inc 

Weinkles  Liquor  Stores,  No.  7,  Inc 

Weinkles  Liquor  Stores,  No.  8,  Inc 

Weinkles  Liquor  Stores,  No.  9,  Inc 

Walgreen  Co 

McBride-Piper  Enterprises,  Inc 

Stanley  KassaL 

George  McKelvey. 

Jay  Weiss 

Leo  A.  Chaikin 

George  Fleming. 

Edward  McBride. 

Walter  Piper 

Leo  Pathman 

U.S.  V.  Price  Building  Specialties,  Inc.,  et  al.  (B.B.  #1706) 

Price  Buildin;;  Specialties,  Inc 

Continental  Building  Products  Co 

R.  A.  Parker  Co._ 

The  Brookman  Co.,  Inc 

Thomas  S.  Price 

H.  A.  Minton 

R.  A.  Parker 

J.  A.  Mancini 

U.S.  V.  Carlon  Products  Corporation,  etal.  (B.B.  #1708): 

Carlon  Products  Corp 

Crescent  Plastics,  Inc 

Republic  Steel  Corp 

Southwestern  Plastic  Pipe  Co 

Triangle  Conduit  &  Cable  Co.,  Inc 

Yardley  Plastics  Co 

WiUiam  Abramowiti 

J.  F.  Bailey 

Howard  M.  McDajiiel 

Robert  W.  Rosel 

Judd  E.  Winick 

U.S.  V.  Triangle  Conduit  &  Cable  Co.,  Inc.  (B.B.  #1709): 

Triangle  Conduit*  Cable  Co.,  Inc 

Carlon  Products  Corp 

Consolidated  Pipe  Co.  of  America 

Crescent  Plastics,  Inc 

Yardley  Plasties  Co 

The  Zimmerman  Co 

William  Abramowitz 

Carl  D.  Pearl 

Robert  W.  Rosel 

John  H.  Schroeder 

Judd  E.  Winick 

Richard  S.  Zimmerman 

U.S.  V.  The  B.  F.  Goodrich  Company,  et  al.  (B.B.  #1710): 

The  B.  F.  Goodrich  Co 

Alpha  Plastics,  Inc 

Carlon  Products  Corp 

The  Colonial  Plastics  Manufacturing  Co 

Mannesmaim-Easton  Plastic  Products  Co.,  Inc 

Joseph  T.  Ryerson  &  Sons,  Inc 

United  States  Rubber  Co 

United  States  Steel  Corp 

William  Abramowitz 

William  Hatfield,  Jr 

J.  L.  McDermott 

David  T.  Skowlund 

Harry  O.  Wismer 

See  footnotes  at  end  of  table,  p.  1.56. 


4.... 
4.... 

4.... 
4.... 
1A«. 
4.... 


4... 

4..- 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
4... 
lA. 
lA. 
4... 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A... 
3A... 
3A-.- 
3A... 
3A... 
3A..- 
3A... 
3A..- 
3A... 
3A... 
3A... 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A- 
3A. 
3A. 
3A. 


3A... 
3A... 
3A-.. 
3A.._ 
3A..- 

4 

3A... 

4 

3A..- 
3A..- 

1A<9- 

3A.._ 
3A... 


Not  opposed. 

do 

do 

do 

do 

do 

do.. 

do 


.do 

.do 

.do 

.do. 

.do 

.do 

.do 

.do 

.do. 

.do. 

.do 


-do- 
.do.. 
.do., 
-do., 
.do., 
-do., 
.do., 
.do., 
-do- 
.do.. 
-do., 
.do- 


.do. 
-do. 


Opposed  - 

do.... 

do.... 


Opposed - 


Opposed  - 
do.... 


Opposed. 
do.... 


$5,000  fine." 
$2,000  fine. 
$5,000  fine." 

Do.« 
$1,000  fine.« 
$100  fine. 
$1,000  fine. 
$500  fine. 

$20,000  fine. 
$6,500  fine. 
$20,000  fine. 
$10,000  fine. 
$17,500  fine. 
$10,000  fine. 
$7,500  fine. 
$2,000  fine. 
$2,000  fine. 
$1,000  fine. 
$2,500  fine. 

$5,000  fine. 
$17,500  fine. 
$5,000  fine. 
$10,000  fiae. 
$20,000  fine. 
$10,000  fine. 

Do. 
$3,500  fine. 
$1,000  fine. 
$5,000  fine.«« 
$1,000  fine. 
$5,000  fine." 

$25,000  fine. 
$5,000  fine." 
$10,000  fine. 
$15,000  fine. 
$20,000  fine. 

$22,500  fine. 

$2,000  fine. 
$1,500  fine. 

$1,000  fine. 
$1,500  fine. 
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U.S.  V.  Anaconda  American  Brass  Company,  et  al.  (B.B. 
#1711): 

Anaconda  American  Brass  Co 

Phelps  Dodge  Copper  Products  Corp 

Chase  Brass  &  Copper  Co.,  Inc.  - 

Revere  Copper  &  Brass,  Inc 

Cerro  Corp 

Bridgeport  Brass  Co - 

Scovill  Manufacturing  Co 

Calumet  &  Hecla,  Inc. 

Mueller  Brass  Co 

Triangle  Conduit  &  Cable  Co.,  Inc 

Progress  Manufacturing  Co.,  Inc 

Justice  Lockwood 

Edgar  P.  Dunlaevy 

Richard  H.  Lewin 

Richard  L.  Allen 

John  M.  Dumser 

Maurice  Liston,  Jr 

Alfred  C.  Dappert 

U.S.  V.  Aluminum  Company  of  America,  et  al.  (B.B. 
#1715): 

Aluminum  Co.  of  America 

Anaconda  Wire  &  Cable  Co 

General  Cable  Corp 

Kaiser  Aluminum  &  C  hemical  Sales,  Inc 

Olin  Mathieson  Chemical  Corp 

Reynolds  Metals  Co 

U.S.  V.  Band-It  Company,  et  al.  (B.B.  #1718): 

Band-It  Co 

Valdemar  Lodholm 

17.  S.  V.  Minneapolis-Honeywell  Regulator  Company,  et  al. 
(B.B.  #1720): 

Minneapolis-Honeywell  Regulator 

Johnson  Service  Co..- 

The  Powers  Regulator  Co 

John  E.  Haines  

Ralph  W.  Crysler 

G.  E.  Fickett 

John  H.  Colby 

Kenneth  M.  Stevens 

U.S.  V.  Tubesales,  et  al.  (B.B.  #1724): 

Tubesales 

Alaskan  Copper  Co.,  Inc 

Esco  Corp 

The  Republic  Supply  Co.  of  California 

U.S.  V.  The  H.  E.  Koontz  Creamery,  Inc.,  et  al.  (B.B.  #1726): 

The  H.  E.  Koontz  Creamery,  Inc 

National  Dairy  Products  Corp 

Green  Spring  Dairy,  Inc 

Cloverland  Farms  Dairy,  Inc 

Royal  Farms  Dairy,  Inc 

Will's  Dairy,  Inc 

Wilton  Farm  Dairy,  Inc 

High's  of  Baltimore,  Inc 

Milk  Distributors  Association,  Inc 

John  M.  Lescure 

C.  Y.  Stephens 

Clvde  Shugart 

William  Sears  Hebb 

George  C.  Oursler 

James  J.  Ward.  Sr 

James  J.  Ward,  Jr 

U.S.  V.   The   Duluth  Clearing  House  Association,  et  al. 
(B.B.  #1734): 

The  Duluth  Clearing  House  Association 

First  American  National  Bank  of  Duluth _. 

Xorthern  City  Xational  Bank  of  Duluth 

N'orthwestem  Bank  of  Commerce 

Duluth  Xational  Bank 

L^.<?.  v.  The  First  National  Bank  of  St.  Paul,  et  al.  (B.B. 
#1735): 

The  First  Xational  Bank  of  St.  Paul.... 

First  Grand  Avenue  State  Bank  of  St.  Paul 

First  Security  State  Bank  of  St.  Paul.. 

First  Merchants  State  Bank  of  St.  Paul 

First  State  Bank  of  St.  Paul 

First  Bank  Stock  Corp 

N'orthwestem  National  Bank  of  St.  Paul - 

Commercial  State  Bank  in  St.  Paul 


3A.. 
3A.. 
lA.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A-. 
3A.. 
3A.. 
3A.. 
3A.. 
3A-. 
3A.. 
1A<. 
3A- 


Not  opposed.. 
do. 


Not  opposed.. 
do 


..do. 
..do. 
..do. 
..do. 
_.do. 
-.do. 
..do. 
..do. 
..do. 
-.do. 
-do. 


3A.... 
3A.... 
3A.... 
3A..-. 
3A..-- 
3A.... 


Not  opposed.. 


Opposed. 

do... 

do... 

do.-. 

do... 

do... 


3A. 
3A. 


3A- 
3A. 
3A- 
3A. 
3A. 
3A- 
3A. 
3A. 

3A. 
3A- 
5-.- 
3A. 


Pending. 

do... 

do... 

do... 

do... 

do.. 

do.- 

do... 

do.. 

do.- 

do.. 

do.. 

do-. 

do.. 

do.. 

do.. 


3A. 
3A. 
3A. 
3A. 
3A. 


3A.... 
3A.... 
3A.... 
3A.... 
3A.... 
3A.... 
3A..-. 
3A.... 


....do. 
do. 


..do. 
.-do. 
.-do. 
-.do. 
--do. 
--do. 
-.do- 
..do- 


.do. 
-do. 


Opposed.. 


Not  opposed . 

do -. 

do 

do.. 

do 


.do.... 
.do.... 
.do.... 
-do.— 
.do.... 
.do.... 
.do...- 
-do.... 


$35,000  fme. 
$15,000  fine. 

$25,000  fine. 
$10,000  fine. 
$22,000  fine. 
$5,000  fine. 
$25,000  fijie. 
$15,000  fine. 
$6,000  fine. 
$14,000  fine. 
$5,000  fine. 
$7,500  fine. 
$5,000  fine. 

Do. 

Do. 

$3,500  fine. 


$50,000  fine. 
Do. 
Do. 
Do. 
Do. 
Do. 

$7,500  fine. 
$2,500  fine. 


$40,000  fine. 

Do. 
$25,000  fine. 

Do. 
$10,000  fine. 

Do. 
$25,000  fine. 
$5,000  fine. 

$10,000  fine. 
$2,500  fine. 
$10,000  fine. 
$7,500  fine. 


$2,000  fine. 
$25,000  fine. 
$15,000  fine. 
$5,000  fine. 
$10,000  fine. 


$25,000  fine. 
.$5,000  fine. 

Do. 

Do. 

Do. 

Do. 
$15,000  fine. 
$5,000  fine. 


See  footnotes  at  end  of  table,  p.  156. 
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3A       .... 

Not  opposed -- 

do 

do 

do .-__ 

do 

do 

....  do.... 

$35,000  fine. 

3A 

3A 

3A 

3A 

3A 

3A 

Do. 

$10,000  fine. 
$2,500  fine. 
$20,000  fine. 
$5,000  fine. 
$1,000  fine. 

1A< 

3A 

3A _... 

3A       

Not  opposed.. 
do 

do. 

$7,500  fine. 

$5,000  fine. 

Do. 

4 

4 

42 

Opposed 

4 

3A     

Opposed 

do  -.  

.$40,000  fine. 

3A._     

Do. 

3A     

do 

$35,000  fine. 

3A     

Not  opposed.. 
Opposed 

Not  opposed-. 
do 

$30,000  fine. 

3A 

$35,000  fine. 

3A     

$17,500  fine. 

3A  

$15,000  fine. 

3A 

....  do  -     

$20,000  fine. 

3A 

3A     

do 

Opposed 

Not  opposed-. 
do --- 

Do. 

.$27,500  fine. 

3A     

$11,500  fine. 

3A  

$15,500  fine. 

3A 

do 

$7,500  fine. 

3A 

3A 

do 

-do 

$3,000  fine. 
$3,500  fine. 

3A 

do  .-    

Do. 

3A 

3A     

do -.- 

do 

$11,500  fine. 
$3,500  fine. 

3A     

Opposed 

do 

$5,000  fine. 

3A     

$30,000  fine. 

3A     

do 

$25,000  fine. 

3A 

..  do        

Do. 

3A            

Not  opposed. . 

Opposed 

Not  opposed -- 
do 

$10,000  fine. 

3A     

$17,500  fine. 

3A 

$12,500  fine. 

3A         

$10,000  fine. 

3A     

Opposed 

Not  opposed- - 

Opposed 

Not  opposed- - 
do 

$2,500  fine. 

3A 

$2,000  fine. 

3A 

Do. 

3A     

Do. 

3A     

$1,500  fine. 

3A     - 

Opposed 

do 

$40,000  fine. 

3A     

Do. 

3A 

.    do     

$30,000  fine. 

3  A 

do 

$25,000  fine. 

3A     

do 

$40,000  fine. 

3A 

do        -  - 

$25,000  fine. 

3A 

3A     

Not  opposed- - 
do 

$2,500  fine. 
$35,000  fine. 

3A 

do 

$3,500  fine. 

3A 

.  ._  do 

$2,500  fine. 

3A 

3A 

do 

do 

$10,000  fine. 
$1,500  fine. 

3A 

.  ..  do 

Do. 

3A     

do 

$5,000  fine. 

3A 

.-  do 

$2, .500  fine. 

3A         

do 

$3,500  fine. 

3A 

do- 

$1,500  fine. 

3  A            

Opposed 

do 

$3,000  fine." 

3A 

$1,500  fine. 50 

3A         

do 

$750  fine." 

3A 

do 

Do. 

U.S.  V.  Northwestern  National  Bank  of  Minneapolis,  et  at 
(B.B.#1736): 

Northwestern  National  Bank  of  Minneapolis 

First  National  Banlc  of  Minneapolis 

Midland  National  Bank  of  Minneapolis 

The  Marquette  National  Bank  of  Minneapolis 

The  First  National  Bank  of  St.  Paul 

Northwestern  National  Bank  of  St.  Paul 

The  American  National  Bank  of  St.  Paul 

The  Midway  National  Bank  of  St.  Paul 

Stock  Yards  .N'ational  Bank  of  South  St.  Paul 

.Northern  City  National  Bank  of  Duluth 

First  American  National  Bank  of  Duluth 

U.S.  V.  Ooldring  Packing  Co.,  Inc.,  et  al.  (B.B.  #1741): 

Goldring  Packing  Co.,  Inc 

Ideal  Packing  Co 

U.S.  V.  H.  P.  Hood  &  Sons,  Inc.,  et  al.  (B.B.  #1742): 

H.  P.  Hood  &  Sons,  Inc 

The  Great  Atlantic  &  Pacific  Tea  Co.,  Inc 

U.S.  V.  United  States  Steel  Corporation,  et  al.  (B.B.  #1743): 

United  States  Steel  Corp 

Bethlehem  Steel  Co 

Armco 

Edgewater  Steel  Co 

Baldwin-Lima-HamUton  Corp 

U.S.  V.  Taylor  Forge  and  Pipe  Works,  et  al.  (B.B.  #1744): 

Taylor  Forge  &  Pipe  Works 

Edgewater  Steel  Co 

Alco  Products,  Inc 

Baldwin-Lima-HamUton  Corp 

U.S.  V.  Nachman  Corporation,  et  al.  (B.B.  #1748): 

Nachman  Corp... 

Joseph  Aronauer,  Inc 

Leggett  &  Piatt  Inc 

The  Steadley  Co 

Johnson  Spring  &  Machinery 

Kay  Manufacturing  Corp 

Motor  City  Spring  Co 

No-Sag  Spring  Co 

The  J.  R.  Greeno  Co 

Fred  Nachman,  Jr 

U.S.  V.  Sperry  Rand  Corporation,  et  al.  (B.B.  #1749): 

Sperry  Rand  Corp 

Art  Metal,  Inc 

The  Globe- Wernicke  Co 

W.  R.  Ames  Co 

Estey  Corp 

Hamilton  Manufacturing  Co 

Virginia  Metal  Products,  Inc 

H.  J.  Syren 

Cloyd  Gray 

F.  Philip  Tucker 

R.  O.  Halvorsen 

N.  C.  Qianakos 

U.S.  V.  Blaw-Knox  Company,  et  al.  (B.B.  #1751): 

Blaw-Knox  Co. 

Testron  Inc 

General  Steel  Industries,  Inc 

Erie  Forge  &  Steel  Corp 

Bethlehem  Steel  Co 

Birdsboro  Corp 

The  Penn  Steel  Castings  Co 

Baldwin-Lima-HamUton  Corp 

Sylvester  J.  Moran 

Benjamin  P.  Hammond 

Thomas  F.  Dorsey 

Clyde  L.  Hassel 

Howard  F.  Park,  Jr 

Emil  Lang 

Erb  Qumey 

G.  Clymer  Brooke 

Alvin  M.  Andom 

U.S.  V.  United  Fruit  Company,  et  al.  (B.B.  #1752): 

United  Fruit  Co 

United  Fruit  Sales  Corp 

Joseph  H.  Roddy 

Marion  E.  Wjmne 

See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.  Boston  and  Maine  Railroad,  et  al.  (B.B.  #1753): 

Boston  &  Maine  RR 

Patrick  B.  McOinnis --- 


George  F.  Glacy 

Daniel  A.  Benson 

International  Railway  Equipment  Corp 

Henry  Mersey -- 

U.S.  V.  Kaynar  Mfg.  Co.,  Inc.,  et  al.  (B.B.  #1754): 

Kaynar  Manufacturing  Co.,  Inc 

Elastic  Stop  Nut  Corp.  of  America 

Standard  Pressed  Steel  Co 

Boots  Enterprises,  Inc 

Townsend  Co - 

Collins-Powell  Co 

Frank  A.  Klaus 

W.  F.  McGuinness 

H.  Thos.  Hallowell,  Jr 

United  States  v.  Suburban  Gas,  et  al.  (B.B.  #1756): 

Suburban  Gas.. - 

William  R.  Sidenfaden.. 

U.S.  V.  Pennsylvania  Refuse  Removal  Association,  el  al. 
(B.B.  )H763): 

Pennsylvania  Refuse  Removal  Association 

Harry  Coren 

Arnold  Graf 

Salvatore  Graziano - 

Edwin  S.  Vile 

U.S.  v.  International  Ore  &  Fertilizer  Corporation,  et  al. 
(B.B.  #1768): 

International  Ore  &  Fertilizer  Corp 

Hugh  S.  Ten  Eyck 

Ronald  P.  Stanton 

Tennessee  Corp 

Edward  A.  Shelton 

United  States  v.  International  Minerals  &  Chemical  Cor- 
poration (B.B.  #1769): 

International  Minerals  &  Chemical  Corp 

International  Ore  &  Fertilizer  Corp 

W.  R.  Grace  &  Co 

Virginia-Carolina  Chemical  Corp 

Phosphate  Rock  Export 

U.S.  v.  The  Brookman  Co.,  Inc.  et  al.  (B.B.  #1773): 

The  Brookman  Co.,  Inc 

Peterson-Cobby  Co 

Turner  Resilient  Floors,  Inc 

West  Coast  Linoleum  &  Carpet  Co 

Louis  Akerstrom 


Albert  W.  Cobby. 

J.  A.  Mancini 

Maurice  Uglow__ 


U.S.  V.  Cascadia  Lumber  Company,  et  al.  (B.B.  #1774): 

Cascadia  Lumber  Co 

Coquille  Valley  Lumber  Co 

Larson  Lumber  Co 

Lincoln  Lumber  Sales 

Lundy  Bros.,  Inc 

Mountain  Fir  Lumber  Co.,  Oregon,  Ltd.. 

Red  Fir  Lumber  Co     

U.S.  v.  Cascadia  Lumber  Company,  et  al.  (B.B.  #1774A): 

Cascadia  Lumber  Co 

Coquille  Valley  Lumber  Co 

Larson  Lumber  Co- 

Lincoln  Lumber  Sales,  Inc 

Lundy  Bros,  Inc 

Mountain  Fir  Lumber  Co 

Red  Fir  Lumber  Co  

U.S.  V.  New   Orleans  Chapter,  Associated  General  Con- 
tractors of  America,  Inc.,  et  al.  (B.B.  #1776): 
New    Orleans    Chapter,    Associated    General    Con- 
tractors of  America,  Inc 

Gervais  F.  Favrot 

John  C.  Bartley 

Edward  J.  Welsch,  Jr 

Claiborne  Perrilliat 

Martin  M.  Gurtler  II 

Charles  Keller,  Jr 


5". 
5». 

5«- 
5". 
5... 
5... 


3A. 
3A. 

3A. 
3A. 
3A. 
3A. 
3A. 
3A- 
3A. 

3A. 
3A- 


Opposed. 

do... 

do... 

.....do... 

do... 

do... 

do... 

do... 

do... 


--..do _- 

Not  opposed - 


5"- 
5"- 

5  52- 

5». 

5M. 


3A. 
3A- 
3A. 
3A- 
3A_ 


Not  opposed. 

do 

do 

do 

do 


Pending. 

3A 

Pending- 

do-- 

3A 


Not  opposed - 


3A.-- 
3A--- 
3A... 
3A... 
3As«. 

3A". 


Not  opposed. 


Opposed. 

do.... 

do. 


Not  opposed. 
Opposed 


-do. 


Pending. 
3A 


do 

Not  opposed. 


1A«. 
lA*. 
1A«. 
lA*. 
1A<. 
1A<. 
1A«- 


Pending- 

do... 

do... 

do... 

do... 

do... 

do... 


$5,000  fine; 
18  months." 

Do.«» 

Do.«2 
$2,500  flne.« 

Do." 

$500  fine. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

$20,000  fine. 
$5,000  fine. 


$15,000  fine. 
$5,000  fine." 
$7,500  fine." 
$10,000  fine." 
$5,000  fine." 


$40,000  fine. 
$7,500  fine. 
$1,500  fine. 
$30,000  fine. 
$2,500  fine. 


$15,000  fine. 


$2,500  fine. 

$10,000  fine. 
$5,000  fine. 

Do. 
$2,500  fine. 
$3,000  fine; 

30  days." 
$2,000  fine; 

30  days." 

$10,000  fine; 
30  days. 


See  footnotes  at  end  of  table,  p.  156. 
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3A 

Opposed 

do 

$26,000  fine 

3A     

$23,000  fine 

3A 

3A 

do 

do...    .... 

$13,000  fine. 
$6,000  fine. 

3A     

Opposed. 

do 

do .- 

do 

do 

$20,000  fine. 
Do. 

3A 

3A 

3A 

3A 

3A 

Do. 
$10,000  fine. 

Do. 
$8,000  fine. 

3A          

Opposed 

...    do        ..  . 

$2,000  fine. 
Do. 

3A      

3A     

Do. 

3A 

do      

Do. 

3A 

3A.. 

3A     

do 

do 

do     - 

Do. 
Do. 

$5,000  fine. 

3A 

do 

Do. 

3A 

do 

$1,000  fine. 

3A      

do 

Do. 

3A     

.      do 

Do. 

3A          

do     - 

Do. 

3A  

do 

$2,000  fine. 

3A 

do _-- 

$1,000  fine. 

3A          

do 

$1,500  fine. 

3A 

do __. 

$5,000  fine. 

3A     

do— . 

Do. 

3A 

do 

$2,000  fine. 

3A 

do 

$1,000  fine. 

3A            

do.. 

Do. 

3A  

.  do 

Do. 

3A 

do 

Do. 

3A          

do 

Do. 

3A     

do—. 

$500  fine. 

3A      

do 

$4,000  fine. 

3A 

3A 

do 

do 

$7,000  fine. 
$1,000  fine. 

3A 

do    - 

Do. 

3.\ 

do 

$500  fine. 

3A 

do 

Do. 

3A      

do    - 

$1,000  fine. 

3A 

do..  . 

$250  fine. 

3A 

do.  -      -  - 

$1,000  fine. 

3A.. _. 

....  do 

Do. 

3A 

3A.    

do 

do 

$4,000  fine. 
$500  fine. 

3A 

do 

$1,000  fine. 

3A 

do 

Do. 

3A 

Not  opposed.. 
.  do 

$50,000  fine. 

3A     

Do. 

3A... _. 

do 

Do. 

3A              .  . 

do....    ... 

Do. 

3A     

....  do 

Do. 

3A 

do 

Do. 

3A 

3A 

do 

do 

Do. 
Do. 

3A 

.  do 

$10,000  fine. 

3A 

do 

$25,000  fine. 

U.S.  V.  Janteen,  Inc.,  et  al.  (B.B.  #1778): 

Jantzen,  Inc 

CataUna,  Inc 

Cole  of  California,  Inc 

Rose  Marie  Reid 

U.S.  V.  Uniied  States  Steel  Corporation,  et  al.  (B.B.  #1779) 

United  States  Steel  Corp 

Paper,  Colmenson  &  Co. 

St.  Paul  Foundry  &  Manufacturing  Co. 

St.  Paul  Structural  Steel  Co 

Crjwn  Iron  Works  Co 

The  Hustad  Co... 

A.  Wayne  Willard 

Ray  C.  Edlund 

Joseph  B.  Klemp 

Thomas  H.  Comfort 

Clifford  Anderson 

John  C.  Hustad,  Jr. 

United  States  v.  American  Pipe  and  Construction  Co.  (B.B. 
#1785): 

American  Pipe  &  Construction  Co 

United  Concrete  Pipe  Corp 

Lloyd  R.  Earl 

Robert  V.  Edwards 

Richard  I.  Young 

United  States  v.  Kaiser  Steel  Corporation,  et  al.  (B.B.  #1786) : 

Kaiser  Steel  Corp 

United  States  Steel  Corp 

P.  M.  Cobb 

Ernest  L.  Ilsley 

U.S.  V.  United  Concrete  Pipe  Corp.,  et  al.  (B.B.  #1787): 

United  Concrete  Pipe  Corp 

American  Pipe  and  Construction  Co 

Kaiser  Steel  Corp 

United  States  Steel  Corp 

P.  M.  Cobb 

Lloyd  R.  Earl 

Robert  V.  Edwards 

Ernest  L.  Ilsley 

Richard  I.  Young 

U.S.  V.  United  States  Industries,  Inc.,  et  al.  (B.B.  #1788): 

United  States  Industries,  Inc 

American  Pipe  &  Construction  Co 

Smith-Scott,  Inc 

United  States  Steel  Corp 

D.  N.  Chamberlain 

Robert  V.  Edwards 

D.  A.  Stromsoe 

Richard  I.  Young 

U.S.  V.  United  States  Steel  Corporation,  et  al.  (B.B.  #1789) 

United  States  Steel  Corp 

Smith-Scott,  Inc 

United  States  Industries,  Inc 

D.  N.  Chamberlain 

P.  M.  Cobb 

William  N.  Scott 

U.S.  V.  United  States  Steel  Corporatim,  et  al.  (B.B.  #1796): 

United  States  Steel  Corp 

Bethlehem  Steel  Co 

National  Steel  Corp 

Great  Lakes  Steel  Corp 

Jones  &  Laughlin  Steel  Corp 

Armco  Steel  Corp 

Republic  Steel  Corp 

Wheeling  Steel  Corp 

James  P.  Barton 

W.  J.  Stephens 

See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.  Archer- Daniels- Midland  Company,  et  al.  (B.B. 
#1800) : 

Archer-Daniels-M idland  Co -.. 

Bav  State  Milling  Co -.. 

The  Colorado  Milling  &  Elevator  Co 

General  Mills,  Inc 

Oooch  Milling  &  Elevator  Co 

Inland  Mills,  Inc - 

International  Milling  Company,  Inc 

Peavey  Co 

The  Pillsbury  Co 

Seaboard  Allied  Milling  Corp 

The  Weber  Flour  Mills  Co 

The  Western  Star  Mill  Co 

Lawrence  J.  Weidt 

Bernard  J.  Rothwell,  II 

Earl  F.  Cross... 

John  J.  Vanier 

William  A.  Lohman,  Jr 

William  R.  Heegaard 

U.S.  V.  J.  R.  Simplot  Company,  et  al.  (B.B.  #1801): 

J.  R.  Simplot  Co 

Cominco  Products,  Inc 

Balfour-Guthrie  &  Co.,  Ltd 

California  Chemical  Co 

Western  Phosphates,  Inc 

U.S.  V.  Afeos  Corporation,  et  al.  (BB  #1802): 

Arcos  Corp 

The  McKay  Co 

Air  Reduction  Co.,  Inc 

Alloy  Rods  Co 

United  States  v.  Price's  Creameries,  Inc.,  et  al.  (B.B.  #1813): 

Price's  Creameries,  Inc 

The  Borden  Co 

Clardy-Campbell  Dairy  Products,  Inc 

Foremost  Dairies,  Inc 

United  States  v.  Empire  Steel  Corporation,  et  al.  (B.B. 
#1818): 

Empire  Steel  Corp 

Steel,  Inc 

Silver  Corp 

The  Midwest  Steel  &  Iron  Works  Co 

Marsh  Steel  &  Aluminum  Co 

U.S.  V.  Burlington  Industries,  Inc.,  et  al.  (B.B.  #1822): 

Burlington  Industries,  Inc — 

Clark-Schwebel  Fiber  Glass  Corp 

J.  P.  Stevens  &  Co.,  Inc 

United  Merchants  &  Manufacturers,  Inc 

Exeter  Manufacturing  Co.,  Inc    

Coast  Manufacturing  &  Supply  Co.,  Inc 

Raymond  F.  Clark 

Jack  P.  SchwebeL- 

Harry  P.  Goldsmith 

Robert  E.  Spoerl 

Irwin  J.  Gusman -. 

United  States  v.  The  Bridge  Construction  Corporation,  et  al. 
(B.B.  #1826): 

The  Bridge  Construction  Corp 

Chester  G.  Bridge - - 

U.S.  V.  Boston  and  Maine  Corporation,  et  al.  (B.B.  #1836): 

Boston  &  Maine  Corp 

Patrick  B.  McGinnis. 

George  F.  Glacy 

Daniel  A.  Benson 

Maurice  A.  Traverse 

U.S.  V.  Boston  and  Maine  Corporation,  et  al.  (B.B.  #1837) 

Boston  &  Maine  Corp 

Patrick  B.  McGinnis 

George  F.  Olacy 

Daniel  A.  Benson 

United  Salvaging  Co 

International  Railway  Equipment  Corp 

International  Trading  Corp 

International  Petroleum  Corp 

Henry  Mersey — 


Disposition 


3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 


3A. 
3A. 
3A. 
3A. 
3A. 

3A. 
3A. 
3A. 
3A. 


4.-. 
4... 
IB. 
4... 


3A. 
3A. 
3A. 
3A. 
3A. 


3A 

3A 

3A 

3A 

3A 

3A 

1A< 

3A 

3A 

3A 

3A 


Government's 
position  if  nolo 
plea  was  made 


Not  opposed 

..-.do 

....do- 

.--.do -- 

-.-.do 

-...do 

...do— 


.-do. 
..do. 
-.do. 
..do. 
..do. 
..do. 
..do. 
..do. 
..do- 
--do. 
..do- 


Sentence 
imposed 
by  court 


Opposed 

do - 

do 

do --- 

do --- 


-do - 

.do -- 

-do --- 

-do .--- 


Not  opposed . . 

do ---. 

do 

do 

do --. 


Opposed  - 

do.... 

do.... 

do..-. 

do.... 

do.... 


Pending. 

do-- 

do.-- 

do.. 

do... 


.do. 
-do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 


Not  opposed. 

do 

do — 

do 


$20,000  fine. 
$10,000  fine. 
$20,000  fine. 
$30,000  fine. 
$2,500  fine. 

Do. 
$30,000  fine. 
$20,000  fine. 
$30,000  fine. 
$20,000  fine. 
$2,500  fine. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

$16,000  fine. 

Do. 
$14,500  fine. 
$12,000  fine. 
$8,000  fine. 

$7,500  fine. 

Do. 

Do. 
$3,000  fine. 


$15,000  fine." 

Do.58 
$20,000  fine.«6 
$10,000  fine.59 
.$20,000  fine." 

Do. 
$10,000  fine. 
$12,500  fine. 
$22,500  fine. 
$3,500  fine. 
$7,500  fine. 

$12,500  fine. 
$10,000  fine. 
$2,500  fine. 
$5,000  fine. 


See  footnotes  at  end  of  table,  p.  156. 
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U.S.  V.  Owens-Corning  Fiberglass  Corporation,  et  al.  (B.B. 
#1842): 

Owens-Corning  Fiberglass  Corp 

The  Brookraan  Co.,  Inc 

Western  Asbestos  Co 

Cramer  Acoustics 

Pritchard  &  Stone,  Inc - - 

Shaw  Insulation  Co.,  Inc 

TheSono-Ceil  Co - 

H.  &  H.  Insulation  Co 

The  Jack  Dyraond  Co 

Schwartz  &  Lindheim,  Inc.,  doing  business  as  United 
Acoustics  Co. 

Donald  Bradshaw 

Joseph  A.  Mancini — 

Robert  F.  Dumesnil. _-_ 

Charles  B.  Purcell 

John  W.  Frey 

Leslie  C.  Pritchard 

Norris  C.  Stone - 

F.  K.  Pinney - 

H owar d  Shaw 

George  E.  Carrieres 

James  M.  Brennan 

Stephen  Lindheim - -. 

U.S.  V.  Aeroguip  Corporation,  et  al.  (B.B.  #1844): 

Aeroquip  Corp --. 

Anchor  Coupling  Co.,  Inc 

Imperial-Eastman  Corp 

National  Home  Assemblies  Manufacturers  Associa- 
tion. 

Parker-Hannifin  Corp. _ _-. 

Stewart- Warner  Corp 

Stratoflex,  Inc 

The  Weatherhead  Co 

George  P.  Byrne,  Jr 

William  F.  Rogge 

C.  A.  Thomas 

Augustus  S.  Wade 

U.S.  V.  Electric  Hose  and  Rubber  Company,  et  al.  (B.B. 

#1845): 

Electric  Hose  &  Rubber  Co 

The  B.  F.  Goodrich  Co 

The  Goodyear  Tire  &  Rubber  Co --. 

H.  K.  Porter  Co.,  Inc 

United  States  Rubber  Co. 

Lee  National  Corp... 

George  J.  Fischer 

Robert  E.  Mercer - 

V.  W.  Wells. -- 

U.S.  V."  Northern  Virginia  Beer  Wholesalers  Incorporated, 
etal.  (B.B.  #1847): 

Northern  \  irginia  Beer  Wholesalers  Inc 

Premium  Distributors  of  Virginia,  Inc 

Northern  Virginia  Beverage  Co. 

The  Globe  Distributing  Co. 

Tony  Guiffre  Distributing  Co.,  Inc 

Freeman  Distributing  Co.,  Inc 

Dewey  Distributing  Co.,  Inc 

Spaudling  Distributing  Co 

John  W.  Gibson 

William  Bermof 

James  S.  Russell 

Mark  L.  Kann,  Jr 

Joseph  M.  Guiffre 

William  C.  Hershberger. 

Aidan  E.  Dewey 

Roy  D.  Spaulding 

U.S.  V.  The  American  Oil  Company,  et  al.  (B.B.  #1849): 

The  American  Oil  Co 

The  Atlantic  Refining  Co 

Cities  Service  Oil  Co. 

Citi  s  Service  Co 

Gulf  Oil  Corp 

Humble  Oil  &  Refining  Co 

Sinclair  Refining  Co 

Socony  Mobil  Oil  Co.,  Inc 

U.S.  V.  R.  L.  Polk  &  Company,  et  al.  (B.B.  #1851): 

R.  L.  Polk  &  Co. 

The  Association  of  North  American  Directory  Pub- 
lishers. 

Southern  Directory  Co.,  Inc 

Walter  J.  Gardner 


3A 

Pending. 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 


3A 

Pending. 

do___ 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do-.. 

do___ 


.do. 
.do. 
-do. 
.do- 

.do. 
.do- 
.do- 
-do. 
.do. 
.do. 
.do. 
.do. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 
3A. 


Pending. 

do... 

do... 

do... 

do... 

do... 

do... 

do... 


.do. 
-do. 

.do. 
.do. 


$30,000  fine. 


$5,000  fine. 


Opposed 

do 

do 

do 

do 

Not  opposed. 

Opposed 

do 

do 


Not  opposed. 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do. 

do 

do 

do 

do 


$25,000  fine. 

$50,000  fine. 
Do. 

$15,000  fine. 

$50,000  fine. 

$10,000  fine. 

$1,500  fiiio.2i 
Do.  21 
Do.  21 


Do. 13 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
$1,000  fine. 
Do.  13 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


See  footnotes  at  end  of  table,  p.  156. 
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Title  of  case  and  names  of  defendants 


Disposition 


Government's 
position  if  nolo 
plea  was  made 


Sentence 
imposed 
by  court 


U.S.  V.  The  American  Oil  Company,  et  al.  (B.B.  #1860): 

The  American  Oil  Co 

Union  Asphalts  &  Roadoils,  Inc 

Phillips  Petroleum  Co _ - 

Socony  Mobil  Oil  Co.,  Inc - 

Skelly  Oil  Co 

Shell  Oil  Co .-- 

Sinclair  Refining  Co 

Missouri  Petroleum  Products  Co 

Rock  Hill  Asphalt  &  Construction  Co 

Allied  Materials  Corp _ 

American  Petroflna  Co.  of  Texas 

Apco  Oil  Corp 

Hydrocarbon  Specialties,  Inc 

Delta  Refining  Co 

Kerr-McOee  Oil  Industries,  Inc 

Saunders  Petroleum  Co 

Trinidad  Asphalt  Manufacturing  Co. 

Wilshire  Oil  Co.  of  Texas 

F.  P.  Coggeshall,  Jr 


Jack  D.  Dahlgren.. 

Siegfried  Diegel 

K.  E.  Gardner 

Guy  W.  Glass 

Edward  C.  Gomes. 


Charles  Harrison,  Jr. 

John  C.  Heman 

A.  C.  Jones 


Patricia  Miller  Lorenz. 

E.  F.  McNeilly 

OrvilleL.  Miller 


Jack  Mitchell... 
O.  Homer  Riffe. 
R.  L.  Saunders - 


Rollin  J.  Smith... 
Robert  O.  Wilson. 


United  States  v.  Bethlehem  Steel  Company,  et  al.  (B.B. 
#770): 

Bethlehem  Steel  Co - 

The  Youngstown  Sheet  &.  Tube  Co. 

United  States  v.  Armco  Steel  Corporalon,  et  al.   (B.B. 
#1871): 

Armco  Steel  Corp -.. 

Bradford  Motor  Works 

Dover  Corp 

Dresser  Industries,  Inc 

Harbison-Fischer  Manufacturing  Co... - 

Monarch  Engineering  Corp — 

Walter  O'Bannon  Co 

The  Sargent  Engineering  Corp 

United  States  Steel  Corp 

U.S.  Industries,  Inc 

The  Youngstown  Sheet  &  Tube  Co 

U.S.  V.  Robert  Q.  Venn,  et  al.  (B.B.  #1880): 

Robert  O.  Venn 

John  N.  McArthur 

Frank  C.  Stoufler 

Mason  A.  Copeland 

Venn,  Cole  &  Associates,  Inc 

McArthur  Jersey  Farm  Dairy,  Inc 

Foremost  Dairies,  Inc 

The  Southland  Corp 

Farm  Stores  Processing,  Inc 

Alfar-Boutivell  Dairy,  Inc.. .-. 

Dade  County  Dairies,  Inc 

Home  Milk  Producers  Association 

National  Dairy  Products  Corp 

The  Borden  Co 

Tripson  Dairies,  Inc 


3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A-. 
3A... 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 
3A.. 


3A... 
3A... 
3A... 
3A-.. 
3A-.. 


3A.. 
3A.. 
3A.. 


3A. 

3A. 

3A. 

3A. 
3A. 
3A. 

3A. 

3A. 


3A. 
3A- 


lA. 
3A. 
lA. 
lA. 
3A. 
3A. 
lA. 
3A. 
lA. 
3A. 
lA. 


Opposed. 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 

do.... 


.do. 
-do. 
.do. 
.do. 
.do. 


do.. 

do.. 

do.. 


.do. 
.do. 
.do. 


Pending. 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 

do... 


Opposed. 

do.... 

do.... 


.do. 
.do. 


Not  opposed. 
do. 


$50,000  fine. 

$25,000  fine. 

$50,000  fine. 

Do. 

Do. 

Do. 

Do. 

$15,000  fine. 

Do. 

Do. 

$30,000  fine. 

$25,000  fine. 

$2,500  fine. 

$20,000  fine. 

$50,000  fine. 

$15,000  fine. 

Do. 
$10,000  fine. 
$4,000  fine;  6 
months.2* 
Do." 
Do." 
Do.M 
Do." 
$7,500  fine;  6 
months.25 
Do." 
Do." 
$2,000  fine;  6 
months.24 
$7,500  fine;  6 
months." 
$4,000  fine;  6 
m'>nths." 
$2,000  fine;  6 
months." 
Do.« 
Do." 
$4,000  fine;  6 
months." 
$2,000  fine;  6 
months." 
$4,000  fine;  6 
months." 


$6,000  fine. 
$5,000  fine. 


$1,300  fine. 

$5,750  fine. 
$1,401  fine. 

$2,001  fine. 

$3,001  fijae. 


See  footnotes  at  end  of  table,  p.  156. 
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Title  of  case  and  names  of  defendants 


Disposition 


Government's 
position  if  nolo 
plea  was  made 


Sentence 
imposed 
by  court 


US.  V.  D.  D.  Bean  &  Sons  Co.,  et  al.  (B.B.  #1883) : 

D.  D.  Bean  &  Sons  Co 

Diamond  International  Corp 

E-C-M  Corp 

Hmit  Foods  &  Industries,  Inc 

Lion  Match  Co.,  Inc 

The  Maryland  Paper  Products  Co 

Monarch  Match  Co 

Superior  Match  Co 

Universal  Match  Corp 

D.  D.  Bean,  Jr 

Irvin  H.  Koenig 

Harold  Meitus 

Richard  J.  Walters _ 

U.S.  V.  International  Pipe  and  Ceramics  Corporation,  et  al. 
(B.B.  #1885): 

International  Pipe  &  Ceramics  Corp 

Lock  Joint  Pipe  Co 

Kerr  Concrete  Pipe  Co 

Martin-Marietta  Corp 

North  Jersey  Concrete  Pipe  Co.,  Inc 

U.S.  V.  International  Pipe  and  Ceramics  Corporation,  et  al. 
(B.B.  #1886): 

International  Pipe  &  Ceramics  Corp 

Lock  Joint  Pipe  Co -.. 

Martin-Marietta  Corp 

Allan  M.  Hirsh,  Jr 

Gover  M.  Hermann 

Paul  Maloney 

U.S.  V.  Associated  Cement  Contractors  of  Michigan,  Inc. 
(B.B.  #1887) --. 

U.S.  V.   United  Concrete  Pipe  Corporation,  et  al.  (B.B. 
#1888): 

United  Concrete  Pipe  Corp 

Gifford-Hill-American,  Inc 

Lloyd  R.  Earl 

U.S.  V.  American  Honda  Motor  Co.,  et  al.  (B.B.  #1889): 

American  Honda  Motor  Co.,  Inc.--.' 

Honda  Dealers  Association  of  Southern  California 

John  C.  McCormack 

Kiyohiko  Okumoto 

Paul  J.  Collins 

Stephen  A.  Fordyce 

William  A .  Krause 

Charles  E.  Schott 

T7.S.  V.  Ace  Drill  Bushing  Co.,  Inc.,  et  al.  (B.B.  #1890): 

Ace  Drill  Bushing  Co.,  Inc 

Accurate  Bushing  Co 

Acme  Industrial  Co 

American  Drill  Bushing  Co 

Briney  Bushing,  Inc 

Colonial  Bushing,  Inc 

Ex-Cello-0  Corp 

Hugo  Stinnes  Corp 

Universal  Engineering  Co 

Welch  Tool  Sales,  Inc 

Robert  E.  Baumbarten 

Alan  E.  Fisher 

Adam  Gabriel 

A.  W.  Mossner 

Rudolph  La  Pierre 

Milton  F.  Rosenthal 

Philip  A.  Stein 

W.  W.  Wood -. 


Pending. 

do.-. 

3A 

Pending. 

do.-. 

do.-. 

do.-. 

do.-. 

do.-. 

do... 

do... 

do... 

do._. 


.do- 
-do. 
-do. 
.do. 
.do. 


.do. 
.do. 
.do. 
.do. 
.do. 
-do. 

-do. 


-do. 
_do_ 
.do. 

-do. 
.do. 
.do- 
.do. 
-do. 
.do. 
.do. 
.do_ 

.do. 
.do. 
-do. 
-do. 
-do. 
.do. 
.do. 
.do. 
.do. 
.do. 
.do. 
-do. 
_do- 
-do. 
.do. 
-do. 
-do. 
-do- 


Opposed. 


1  When  defendants  first  sought  to  plead  nolo  contendere  their  applications  were  denied.  Upon  trial  they 
were  found  guilty.  Fines  in  the  amount  of  $355,000  were  imposed  on  the  corporations;  the  6  individual 
defendants  were  fined  $96,000;  in  addition,  1  individual  was  sentenced  to  6  months  imprisonment  on  each 
of  2  counts  and  3  individuals  were  sentenced  to  3  months  imprisonment  on  each  of  2  counts  to  run  con  - 
currently.    Defendants  then  appealed  to  the  court  of  appeals.    On  May  31,  1961,  the  court  of    appeal 
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reversed  the  judgment  of  conviction  and  remanded  the  case  for  further  proceedings.    The  data  set  forth 
here  reflects  dispositions  following  remand. 

■  Earlier  plea  of  nolo  contendere  was  not  accepted  by  the  court. 

3  Remitted. 

«  Upon  Government  motion. 

5  Disposition  upon  2d  trial.    Conviction  upon  1st  trial  was  reversed  upon  appeal. 

« $500  remitted. 

'  Information  not  available. 

'Disposition  upon  2d  trial.  Convicted  upon  1st  trial  in  1960.  The  convictions  were  reversed  upon 
appeal;  Phillips  Petroleum  Co.  was  dismissed  as  defendant.  On  remand,  case  was  transferred  from  South 
Bend  to  Fort  Wayne,  Ind. 

»  Disposition  upon  1st  trial. 

11  On  count  3;  sentence  suspended  on  other  2  counts. 

1'  Appealed  by  defendant;  appeal  dismissed. 

1-  Suspended;  3  years'  probation. 

13  Suspended. 

i<  Also  6  months'  probation. 

15  Counts  1  and  2  alleged  violations  of  the  Sherman  Act,  counts  3  through  6  of  the  Hobbs  Anti-Racket- 
eering Act. 

1'  As  to  2  of  the  4  counts  in  which  this  defendant  was  charged;  the  2  other  counts  were  dismissed. 

1'  As  to  2  of  the  6  counts  in  which  this  defendant  was  chained;  the  4  other  counts  were  dismissed. 

'8  As  to  2  of  the  3  counts  in  which  this  defendant  was  charged;  the  other  count  was  dismissed. 

i«  Upon  Government  motion  as  to  1  of  the  2  counts  dismissed. 

-"  Now  on  appeal. 

21  Suspended;  2  years'  probation. 

22  Upon  Government  motion  because  of  superseding  indictment. 

23  Sentence  amended  to  25  days. 
2«  Suspended;  5  years'  probation. 
25  Suspended;  1  year  probation. 
2«  Amended  to  26  days. 

2'  Amended  to  25  days. 

28  Changed  from  guilty  plea. 

2»  $7,000  remitted. 

30  Without  prejudice  to  further  proceedings  under  the  information  in  U.S.  v.  Milk  Distributors  Association, 
Incorporated,  et  al.  (B.B.  #1597 A). 

31  Charged  in  count  2  only. 

32  Count  2  dismissed.  Information  was  amended  by  adding  account  charging  violation  of  sec.  14  of  the 
Clayton  Act. 

33  On  count  1,  alleging  violation  of  sec.  1  of  Sherman  Act.  Verdict  of  not  guilty  returned  on  count  2  alleg- 
ing violation  of  sec.  2  of  Sherman  Act. 

3<  As  to  counts  1,  2,  3,  4,  and  7;  counts  5,  6,  8,  and  9  were  dismissed. 

35  As  to  count  2  alleging  violation  of  sec.  14  of  Clayton  Act;  count  1  alleging  violation  of  sec.  1  of  Sherman 
Act  dismissed  upon  Government  motion. 
38  Supersedes  indictment  returned  in  U.S.  v.  //.  P.  Hood  &  Sons,  Inc.,  et  al.    (B.B.  #1658). 
3'  As  to  count  1. 

38  As  to  count  2. 

39  As  to  count  1;  count  2  was  dismissed  upon  Government  motion. 
*"  Counts  2  and  3  were  dismissed. 

<i  As  to  counts  1  and  2;  count  3  was  dismissed  upon  Government  motion. 

'2  Suspended;  6  months'  probation;  sentence  subsequently  reduced  to  2  months. 

<3  Named  in  amended  information  filed  Aug.  24, 1962. 

"  Verdict  on  second  trial.    Jury  reported  no  verdict  on  first  trial  June  17,  1963. 

«  Subsequently  reduced  to  $4,000. 

«  Subsequently  reduced  to  $3,750. 

*'  Subsequently  reduced  to  $750. 

«  Subsequently  reduced  to  $1,000. 

«  Deceased;  dismissed  upon  Government  motion. 

50  Includes  concurrent  amounts. 

"  Count  1;  dismissed  upon  Govei-nment  motion. 

'2  On  appeal. 

53  Plus  2  years'  probation. 

51  After  entry  of  plea  of  nolo  contendere  and  imposition  of  jail  sentence,  defendant  moved  to  withdraw 
plea.  The  district  court  refused  to  allow  withdrawal  of  the  plea.  Defendant  appealed  this  refusal  to 
court  of  appeals.  The  court  of  appeals  remanded  the  matter  to  the  district  court  for  hearing  on  the  motion 
to  withdraw  plea.  On  rehearing,  the  district  court  declined  to  allow  the  plea  of  nolo  contendere  to  be 
withdrawn. 

55  Upon  rehearing,  the  jail  sentence  was  suspended,  defendant  was  placed  on  2  years'  probation,  and  fine 
of  $2,000  was  imposed. 
58  Fines  suspended  by  $10,000,  $10,000,  $13,000,  $7,000,  and  $13,000,  respectively;  total  suspended,  $53,000. 
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Appendix  3 

Memorandum  From  Attorney  General  Brownell  to  All  U.S.  Attorneys 

ON  Nolo  Pleas 

Department  of  Justice 

MEMO    NO.    42 

Memorandum  to  all  United  States  Attorneys. 
Subject — Consenting  to  the  Plea  of  Nolo  Contendere. 

One  of  the  factors  which  has  tended  to  breed  contempt  for  federal  law  enforce- 
ment in  recent  times  has  been  the  practice  of  permitting  as  a  matter  of  course 
in  many  criminal  indictments  the  plea  of  nolo  contendere.  While  it  may  serve 
a  legitimate  purpose  in  a  few  extraordinary  situations  and  where  civil  litigation 
is  also  pending,  I  can  see  no  justification  for  it  as  an  everyday  practice,  particularly 
where  it  is  used  to  avoid  certain  indirect  consequences  of  pleading  guilty,  such 
as  loss  of  license  or  sentencing  as  a  multiple  offender. 

Uncontrolled  use  of  the  plea  has  led  to  shockingly  low  sentences  and  insignificant 
fines  which  are  no  deterrent  to  crime.  As  a  practical  matter  it  accomplishes 
little  that  is  useful  even  where  the  Government  has  civil  litigation  pending. 
Moreover,  a  person  permitted  to  plead  nolo  contendere  admits  guilt  for  the 
purpose  of  imposing  punishment  for  his  acts  and  yet,  for  all  other  purposes,  and 
as  far  as  the  public  is  concerned,  persists  in  his  denial  of  wrongdoing.  It  is  no 
wonder  that  the  public  regards  consent  to  such  a  plea  by  the  Government  as  an 
admission  that  it  has  only  a  technical  case  at  most  and  that  the  whole  proceeding 
was  just  a  fiasco. 

In  many  jurisdictions  the  Court  will  ordinarily  not  accept  a  plea  of  nolo 
contendere  unless  consented  to  by  the  prosecuting  attorney.  And  in  others, 
a  refusal  to  consent  to  the  plea  will  have  the  effect  of  placing  full  responsibility 
on  the  judge  where  it  belongs. 

Accordingly,  in  an  effort  to  discourage  the  widespread  use  of  the  plea  of  nolo 
contendere,  you  are  instructed  not  to  consent  to  it  except  in  the  most  unusual 
circumstances  and  then  only  after  your  recommendation  for  doing  so  has  been 
reviewed  and  approved  by  the  Assistant  Attorney  General  responsible  or  by 
my  office. 

To  the  extent  that  this  instruction  is  inconsistent  with  Title  2,  page  18  and 
Title  4,  page  46  of  the  United  States  Attorneys'  Manual,  those  provisions  are 
modified. 

Antitrust  cases  filed  and  terminated  in  the  U.S.  district  courts,  fiscal  years  1967-66 


Fiscal  year 


1957 
1958 
1959 
1960 
1961 
1962 
1963 
1964 
1965 


U.S.  antitrust 


Filed  Terminated 


33 
23 
60 
42 
41 
52 
59 
38 


Private  antitrust 


FUed 


28 

188 

30 

270 

30 

250 

26 

228 

38 

378 

20 

2,005 

67 

380 

44 

363 

45 

472 

Terminated 


102 
201 
238 
220 
260 
256 
312 
765 
1,036 
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Antitrust  cases  commenced  in  U.S.  district  courts,  fiscal  years  1941-65 


■  Fiscal  year 

Total 

Qovernment  cases 

Private 

Civil 

Criminal 

cases  ' 

1941... 

138 
105 
104 
75 
56 
101 
108 
115 
228 
233 
262 
293 
244 
194 
258 
281 
244 
325 
315 
315 
441 
2,079 
457 
446 
521 

28 
35 
24 
12 
20 
18 
33 
19 
39 
42 
37 
20 
16 
21 
33 
30 
38 
33 
23 
60 
42 
41 
52 
59 
38 

" 46' 

13 

9 

15 

11 

18 
27 
34 
16 
12 
16 
10 
16 
24 
18 
22 
42 
27 
21 
33 
25 
24 
11 

110 

1942                 .  .              

70 

1943  .          .  

40 

1944 - - 

50 

1945 

27 

1946 .-. 

68 

1947.. 

64 

1948 

78 

1949              

162 

1950 

157 

1951       

209 

1952 

261 

1953      

212 

1954  .          

163 

1955             

209 

1956          

227 

1957 

188 

1958 

270 

1959 

250 

1960 

228 

1961- 

378           (37) 

1962                 -  .       

2,005     (1,739) 

1963  -  .       

380          (97) 

1964 - 

363           (46) 

1965 

472           (29) 

'  Figures  in  parentheses  refer  to  electrical  equipment  industry  cases  filed. 
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U.S.  district  courts 
PRIVATE  CIVIL  ANTITRUST  CASES  TERMINATED   DURING  FISCAL    YEARS    1962-65 


Fiscal  year 

Total 

No 
court 
action 

Before 
pretrial 

During 
or  after 
pretrial 

Cases  tried 

Percent 
reaching 

Court 

Jury 

trial 

1962 -- 

1963 

256 

312 

765 

1,036 

82 
102 
179 
395 

77 
100 
236 
261 

60 

68 

316 

341 

19 
20 
20 
14 

18 
22 
15 
25 

14.5 
13.5 

1964- 

1965 

4.6 
3.8 

U.S.  ANTITRUST  CASES  TERMINATED  DURING  FISCAL  YEARS  1962-65 


1962 

20 
67 
44 

45 

2 
40 
18 
17 

6 
11 
10 

7 

5 

9 

10 

6 

7 

7 

5 

14 

35.0 

1963 

10.4 

1964-.- 

1 
1 

13.6 

1965 --- 

33.3 
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STATEMENT   OF   BRUCE   BROMLEY 
[Extracted  from  hearing  July  12,  1966,  Senate  Subcommittee  on  Antitrust  and  Monopoly] 

I  appear  before  this  subcommittee  today  as  a  practitioner  of  antitrust  law  and 
as  a  lawyer  and  citizen  interested  in  the  sound  administration  of  the  antitrust 
laws.  I  oppose  the  enactment  of  S.  2512  because  in  my  view  it  is  unwise,  un- 
necessary and  unfair. 

The  legislation  under  consideration  today  would  change  the  effect  in  private 
treble  damage  litigation  of  judgments  in  prior  Government  cases.  Under  the 
law  as  it  now  stands,  a  judgment  in  favor  of  the  Government  may  be  'offered  as 
prima  facie  evidence  in  private  treble  damage  actions  to  the  extent  that  it  would 
create  an  estoppel  in  subsequent  Government  cases,  with  the  exception  that 
consent  judgments  entered  prior  to  the  taking  of  testimony  may  not  be  so  offered. 
A  judgment  based  upon  a  plea  of  nolo  contendere  in  a  criminal  case  does  not  have 
prima  facie  wieght  because  it  is  a  consent  judgment  and  because  it  does  not  create 
an  estoppel  in  a  later  Government  action.  (In  contrast,  a  consent  judgment 
arising  from  a  plea  of  guilty  before  any  testimony  has  been  taken  has  been  ac- 
corded such  prima  facie  weight,  although  it  would  seem  that  such  a  result  does 
violence  to  the  statutory  language,  to  the  legislative  history  of  Section  5(a),  and 
to  the  intent  of  Congress  to  encourage  prompt  capitulation  in  Government  anti- 
trust prosecutions.) 

S.  2512  is  intended  to  change  those  rules  and  to  accord  judgments  in  prior 
Government  actions  the  following  effects  in  subsequent  treble  damage  litigation: 

(a)  conclusive  weight  to  convictions,  judgments  and  decrees  entered  after  the 
taking  of  testimony; 

(b)  prima  facie  effect  to  convictions  after  pleas  of  nolo  contendere  or  guilty 
entered     prior     to     the     taking     of     testimony;     and 

(c)  no  statutory  weight  to  consent  decrees  and  judgments  in  civil  Governmental 
cases  entered  prior  to  the  taking  of  testimony  (as  at  present). 

When  Congress  enacted  Section  5(a)  to  promote  compliance  with  the  antitrust 
laws,  it  had  several  purposes  in  exempting  from  prima  facie  effect  any  consent 
judgment  entered  prior  to  the  taking  of  testimony.  It  wanted  to  induce  defend- 
ants in  Government  antitrust  actions  to  terminate  those  actions  promptly  and 
favorably  to  the  Government,  rather  than  to  put  the  Government  to  its  proof. 
It  wanted  to  save  the  Government  the  time  and  expense  necessitated  by  the  long 
and  costly  litigation  needed  to  reach  a  verdict  after  trial.  It  wanted  to  achieve 
speedy  enforcement  of  the  law  and  it  wanted  to  reduce  the  work  load  of  the  courts. 

Those  main  purposes  have  been  achieved.  Since  1955,  when  the  penalty  for 
violation  of  the  Sherman  Act  was  increased  to  $50,000,  defendants  in  criminal 
antitrust  cases  have  gone  to  trial  in  less  than  10%  of  the  cases,  whereas  defendants 
have  entered  pleas  of  nolo  contendere  in  approximately  80%  of  those  actions  and 
guilty  pleas  in  the  other  10%.  That  the  hope  of  a  reduced  fine  was  not  the  in- 
centive to  entering  a  nolo  plea  is  evidenced  by  the  results  of  those  criminal  actions: 

(1)  In  those  cases  where  the  antitrust  defendants  pleaded  guilty,  the  penalties 
averaged  $63,600  per  case,  and  $9,700  per  defendant. 

(2)  In  those  cases  where  defendants  pleaded  nolo  contendere,  the  total  amount 
of  the  fines  levied  was  about  $9.6  million,  an  average  of  $56,000  per  case  and 
$9,000  per  defendant. 

(3)  In  those  cases  where  defendants  pleaded  not  guilty  and  went  to  trial,  the 
Government  won  convictions  against  79  of  a  total  of  111  defendants  (approxi- 
mately 71%).  The  penalties  in  those  cases  which  the  Government  won  averaged 
about  $55,500  per  case  and  $10,500  per  defendant. 

Such  statistics  show  that  there  is  substantially  no  difference  in  the  penalties 
meted  out  to  convicted  defendants,  whether  they  were  convicted  after  trial  or 
whether  they  pleaded  guilty  or  iiolo  contendere.  From  the  Government's  point 
of  view,  however,  the  large  number  of  7wlo  pleas  has  been  a  great  advantage, 
achieving  the  same  end  result  without  the  necessity  of  costly  and  lengthly  trials. 

Why  then  would  a  corporate  defendant  choose  to  plead  nolo  contendere?  Of 
course,  if  it  knows  it  is  guilty,  nolo  contendere  is  a  good  result.  On  the  other  hand, 
many  defendants  have  pleaded  nolo  contendere  and  have  stoutly  maintained  their 
innocence.  Is  there  anything  to  such  a  claim?  Aie  there  any  grounds  for  entering 
a  nolo  plea  which  have  little  or  nothing  to  do  with  guilt,  a  possibility  which  this 
bill  does  not  take  into  consideration?  My  experience  is  that  most  corporate 
defendants,  whether  or  not  having  knowledge  of  violations  of  the  law,  can  be 
induced  to  plead  nolo  contendere  for  any  one  of  several  reasons.  Often  one  con- 
sideration in  entering  a  nolo  plea,  under  present  law,  has  been  that  it  cannot  be 
used  by  subsequent  private  claimants.  But  aside  from  that,  and  in  cases  where 
treble  damage  litigation  may  not  be  a  serious  threat,  a  corporation  that  is  con- 
vinced of  its  innocence  may  stiU  wish  to  plead  nolo  contendere  for  a  variety  of 
reasons. 
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(1)  A  long  antitrust  trial  is  bound  to  generate  adverse  publicity.  The  very- 
fact  that  the  Government  has  brought  a  criminal  action  against  the  corporation 
has  already  resulted  in  adverse  publicity.  We  all  know  that  denials  and  refutations 
never  get  as  much  attention  as  charges.  A  trial  only  emphasizes  and  multiplies 
that  adverse  publicity.  Even  an  acquittal  reported  one  day  cannot  make  amends 
for  months  of  bad  headlines.  Since  its  public  image  is  one  of  the  most  important 
assets  of  a  corporation,  particularly  one  that  is  engaged  in  selling  to  the  public, 
most  antitrust  defendants  will  go  to  great  lengths  to  avoid  tarnishing  that  public 
mage. 

(2)  An  antitrust  trial — and  trial  preparation — is  a  great  expense.  The  image  of 
the  antitrust  defendant  is,  of  course,  the  image  of  the  large  corporation  with  assets 
counted  in  the  millions  or  billions  of  dollars  and  with  thousands  of  employees 
and  highly  salaried  officers.  However  such  is  not  always  the  case.  Some  of  the 
electrical  equipment  manufacturers  charged  with  price-fixing  were  small  business 
enterprises  by  any  standards.  One  companj^  had  assets  of  about  $350,000.  At 
least  two  of  those  defendants  were  in  serious  financial  difficulties.  Two  of  the 
smallest  of  those  defendants  were  later  merged  into  larger  organizations.  Such 
small  companies  may  choose  to  pay  whatever  fine  is  imposed  in  order  to  avoid  the 
enormous  cost  of  contesting  a  major  antitrust  charge.  This  is  especially  true 
where  there  is  no  giant  to  carry  the  burden  of  conducting  the  defense  of  the  action, 
as  there  was  not  in  United  States  v.  /.  R.  Sim-plot  Co.,  Cr.  33611,  S.  D.  Cal.  (1961), 
where  five  companies  charged  with  a  conspiracy  to  fix  the  prices  of  dry  phosphatic 
fertilizer  materials  all  pleaded  nolo  contendere,  and  as  there  was  not  in  United  States 
v.  Strupp  Bros.  Bridge  &  Iron  Co.,  61  Cr.  6  (3),  E.  D.  Mo.  (1962),  where  seven 
companies  charged  with  a  conspiracy  to  fix  prices  of  fabricated  steel  all  pleaded 
nolo  contendere. 

(3)  The  enormous  cost  of  defending  an  antitrust  case  cannot  be  measured  in 
dollars  alone.  Equallj'  important  to  the  corporation  is  the  time  and  peace  of 
mind  of  its  executives  and  employees.  Defending  an  antitrust  case  can  disrupt  a 
corporation  for  years.  The  stockholders  of  a  corporation  are  usually  concerned 
less  with  exoneration  than  they  are  with  successful  future  operations,  and  manage- 
ment would  not  be  doing  its  duty  to  its  stockholders  if  it  sacrificed  a  profitable 
operation  for  personal  vindication. 

(4)  In  my  experience,  there  has  never  been  a  case  in  which  one  party  can  say 
with  absolute  certaint}^  that  he  is  going  to  win.  Juries  and  judges  have  been 
known  to  make  mistakes.  Employee  witnesses  have  been  known  to  tell  the  cor- 
poration and  its  counsel  one  thing  and  the  court  another.  Even  where  a  company 
stands  an  80%  to  90%  chance  of  winning  its  criminal  case,  it  may  still  be  well 
advised  to  plead  nolo  contendere  and  pay  the  fine  rather  than  contest  the  action 
with  the  chance,  however  small,  of  losing  it. 

(5)  An  antitrust  case,  unlike  a  tort  case  for  personal  injuries,  is  a  major  under- 
taking and  frequently  involves  an  investigation  into  an  industry  in  depth.  There 
are  many  legitimately  secret  facts,  policies  and  plans  which  are  hidden  in  the 
books  and  records  of  a  corporation.  Those  facts  ma.y  include  cost  and  profit 
information,  trade  secrets  and  plans  for  expansion  which,  in  the  hands  of  a  com- 
petitor or  a  customer,  could  do  irreparable  harm  to  the  company  in  question  and 
perhaps  even  to  the  market  in  which  the  industry  as  a  whole  operates.  No  corpora- 
tion wants  to  take  chances  where  such  revelation  is  concerned.  It  may  well  feel 
that  the  consequences  of  a  plea  of  7iolo  contendere  are  a  cheap  price  to  paj'  for  the 
continued  secrecy  of  such  information. 

These,  then,  are  some  of  the  reasons  why  a  corporation  will  enter  a  nolo  plea 
and  yet  stoutly  maintain  and  believe  in  its  innocence.  To  be  sure,  a  nolo  plea 
leads  to  entry  of  a  judgment  of  conviction,  and  in  that  criminal  case  the  defendant 
can  be  treated  exactly  as  if  it  had  pleaded  guilty.  But  the  idea  expressed  here 
and  elsewhere  that  such  a  nolo  plea  is  for  all  purposes  tantamount  to  an  admission 
of  guilt  is  just  not  true. 

With  this  introduction,  let  me  turn  to  the  specific  legislation  under  considera- 
tion. I  urge  upon  you  most  strongly  that  this  legislation  is  unwise,  unnecessary 
and  unfair. 

This  legislation  is  unwise  because  it  removes  the  flexibilitj'  that  both  the 
Government  and  the  antitrust  defendant  have  under  the  present  statutory  rules. 
In  cases  where  the  Government  considers  that  its  prosecution  stands  a  chance  of 
being  unsuccessful,  or  where  the  litigation  is  not  proceeding  well  from  the  point 
of  view  of  the  Government,  the  litigation  can  often  be  terminated  without  the 
necessity  of  chdosing  between  a  long  and  costly  trial  with  a  probably  adverse 
result  and  an  immediate  capitulation,  both  of  which  choices  are  unpleasant  to 
the  Government  and  constitute  a  set-back  to  law  enforcement.  Under  the  present 
statute,  the  Government  can,  of  course,  accept  a  riolo  plea  and  avoid  that  dilemma. 
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Passage  of  S.  2512  is  unwise  because  it  would  prove  harmful  to  the  administra- 
tion of  the  antitrust  laws.  When  I  advise  my  antitrust  defendant  client  to  plead 
nolo  contendere,  he  and  I  are  aware  that  that  plea  is  not  prima  facie  evidence 
of  hif)  guilt;  in  fact  it  may  not  even  be  used  by  the  Government  in  a  later  case. 
It  is  a  prime  example  of  the  statement  "good  for  this  day  and  train  only".  Were 
that  plea  to  be  prima  facie  evidence  of  guilt  in  later  treble  damage  litigation, 
most  defendants  would  choose  to  litigate  rather  than  to  plead.  The  proposed 
legislation  would  thus  result  in  trials  in  criminal  antitrust  cases  where  at  pres- 
ent such  trials  are  unnecessary.  When  we  remember  that  over  roughly  the  last 
ten  years  only  one  out  of  ten  criminal  antitrust  defendants  has  gone  to  trial 
whereas  eight  have  pleaded  nolo,  if  even  only  one  of  those  eight  were  to  choose 
differently  we  would  be  doubling  the  Government's  trial  load.  If,  as  I  believe 
is  more  likely,  half  of  those  who  plead  nolo  would  decide  they  had  to  go  to  trial 
rather  than  give  customers  or  competitors  a  prima  facie  case,  the  Government's 
trial  load  would  be  quadrupled.  In  any  event,  the  result  of  this  proposal  would 
be  to  clog  the  courts  and  burden  the  prosecution  beyond  its  present  capabilities. 

From  personal  experience  as  attorney  for  one  of  the  major  defendants  in  the 
electrical  equipment  cases,  I  can  say  that  those  20  criminal  cases  would  not  have 
been  terminated  by  pleas  of  nolo  contendere  and  guilty  were  it  not  for  the  fact 
that  it  was  thought  at  that  time  that  no  prima  facie  effect  would  be  accorded 
those  judgments.  In  fact,  in  13  of  those  20  cases,  pleas  of  nolo  contendere  were 
entered  and  accepted  from  all  defendants.  If  the  proposed  legislation  had  been 
in  effect  in  1961,  and  those  defendants  had  pleaded  not  guilty  and  taken  their 
chances  with  trials,  we  would  now  probably  be  in  the  sixth  year  of  criminal 
trials  with  the  prospect  of  14  more  to  go,  with  Government  damage  actions  still 
to  come  and  with  the  absolutely  horrendous  prospect  of  1,900  private  treble 
damage  actions  beyond  that.  Of  course,  the  way  it  worked  out  under  the  present 
law,  defendants'  pleas  were  accepted,  the  civil  litigation  proceeded  and  most  of 
the  cases  have  been  terminated,  including  all  of  the  cases  against  the  three  major 
defendants.  And  there  have  been  only  a  handful  of  actual  trials. 

The  bill  is  unwise  because  the  proposed  legislation  would  completely  remove  any 
freedom  of  action  on  the  part  of  the  antitrust  defendant  after  the  first  testimony 
is  taken.  The  bill  may  well  be  aimed  at  criminal  actions  where  the  first  testimony 
is  usually  taken  at  the  trial.  However,  it  must  be  realized  that  the  proposal 
refers  not  only  to  criminal  actions  but  also  to  Government  civil  actions.  (Accord- 
ing to  one  recent  district  court  decision,  even  proceedings  before  an  FTC  hearing 
examiner  should  be  included.)  Thus,  hearings  before  an  FTC  examiner  may  be 
had,  the  Government  proceeding  may  be  strung  out  by  the  FTC  or  Justice  De- 
partment over  many  years,  or  testimony  maj'^  have  been  received  on  some  pre- 
liminary question  not  pertinent  to  liability  such  as  jurisdiction  or  the  statute  of 
limitations.  Merely  because  a  witness  had  taken  the  stand,  the  proposed  legis- 
lation purports  to  give  conclusive  weight  to  a  judgment  reached  thereafter  by  the 
consent  of  both  the  defendant  and  the  Government.  Actually,  of  course,  the 
proposed  legislation  with  its  spectre  of  subsequent  treble  damage  litigation  would 
deny  the  freedom  of  the  parties  to  halt  the  proceedings,  even  though  both  ardently 
desired  an  end  to  the  litigation. 

The  bill  is  unwise  because  it  accentuates  the  confusion  that  presently  exists 
in  the  law  as  to  just  what  is  proven  by  a  judgment  in  a  Government  action.  A 
Government  indictment  or  civil  complaint  in  my  experience  is  usually  drawn 
very  broadly  to  include  allegations  of  patently  illegal  conduct  which  may  or  may 
not  be  substantiated  by  the  proof,  allegations  of  conduct  which  the  Government 
for  the  purposes  of  the  case  argues  is  illegal  (although  perhaps  no  case  as  yet 
has  so  held,  or  indeed  the  cases  may  have  held  to  the  contrary),  and  allegations 
of  conduct  which  by  themselves  are  not,  by  anyone's  standards,  illegal.  In  ad- 
dition, allegations  of  the  period  of  time  during  which  a  conspiracy  existed  are 
often  exaggerated  by  the  Government,  purely  out  of  an  abundance  of  caution 
on  the  part  of  Government  lawyers  who  do  not  want  to  be  precluded  in  discovery 
or  in  introducing  evidence. 

To  say  that  a  judgment  rendered  upon  a  general  verdict  of  guilty  is  conclusive 
proof  that  any  one,  some  or  all  of  such  allegations  are  true  is  the  height  of  absurd- 
ity. The  Supreme  Court  has  recognized  that  in  Emich  Motors  Corp.  v.  General 
Motors  Corp.,  340  U.S.  558  (1951),  where  it  in  effect  said  that  the  trial  judge 
should  do  the  best  he  can  with  whatever  is  at  hand.  The  courts  have  uniformly 
held  that  where  the  allegations  consist  of  several  enumerated  acts,  any  one  of 
which  is  sufficient  to  establish  guilt,  the  defendant  by  his  plea  cannot  be  said  to 
have  admitted  any  one  of  them.  United  States  v.  Guzzone,  273  F.  2d  121  (2d 
Cir.  1959);  United  States  v.  Ben  Grunstein  &  Sons  Co.,  127  F.  Supp.  907  (D.N.J. 
1955);  Uiiited  States  v.  American  Packing  Co.,  113  F.  Supp.  223  (D.N.J.  1953). 
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The  proposed  legislation  is  unnecessary.  The  dual  purpose  of  the  present  law 
is  to  provide  a  deterrent  to  violation  of  the  antitrust  laws  by  the  threat  of  treble 
damages  and  simultaneously  to  provide  an  incentive  for  the  speedy  disposition  of 
Government  cases.  The  statistics  I  mentioned  earlier  show  that  antitrust  de- 
fendants have  accepted  that  incentive  and  not  forced  the  Government  to  its 
proof  by  trial.  That  the  threat  of  treble  damage  litigation  is  a  meaningful  one 
is  indicated  by  the  great  increase  in  the  number  of  private  cases  over  the  past 
25  years.  During  the  1941-45  period,  there  was  an  average  of  60  private  anti- 
trust cases  filed  annually.  In  contrast,  during  the  1961-65  period  there  were 
1,650  private  antitrust  cases  filed,  in  addition  to  more  than  1,900  electrical 
equipment  cases. 

There  can  be  no  doubt  that  private  plaintiffs  have  been  aided  greatly  by  in- 
vestigations pursued  by  the  Justice  Department  and  the  causes  of  action  thereby 
brought  to  light.  Private  treble  damage  actions  have  followed  Governmental 
actions  in  the  salt  cases,  the  aluminum  conductor  cable  cases,  the  pressure  pipe 
cases,  and,  of  course,  the  electrical  equipment  cases.  With  the  exception  of  some 
of  the  electrical  equipment  product  lines,  all  of  those  actions  followed  judgements 
entered  on  pleas  of  nolo  contendere.  Therefore  the  cases  were  brought  without 
having  any  prima  facie  effect  of  a  prior  judgment.  And  in  the  electrical  equipment 
cases  the  type  and  scope  of  plaintiffs'  discovery  on  the  issue  of  liability  did  not 
differ  between  those  product  lines  where  guilty  pleas  had  been  entered  and  those 
product  lines  where  nolo  pleas  had  been  entered,  despite  the  fact  that  plaintiffs 
had  a  prima  facie  case  in  one  set  of  product  lines  and  not  in  the  other.  Such  a  history 
pointedly  indicates  that  the  private  plaintiff  presently  has  an  adequate  incentive 
to  bring  his  action,  if  he  feels  he  has  a  meritorious  claim. 

The  proposed  legislation  is  unfair  and  may  well  be  held  unconstitutional.  The 
provision  of  the  proposed  legislation  giving  conclusive  weight  to  judgments  in 
favor  of  the  Government  after  testimony  has  been  taken  creates  a  statutory 
rule  of  evidence  making  one  fact — prior  conviction — conclusive  of  another  fact — 
violation  of  the  antitrust  laws.  This  is  a  denial  of  due  process  because  it  is  an 
infringement  upon  the  judicial  function,  which  is  to  apply  the  law  after  determina- 
tion of  the  facts.  Due  process  requires  a  Ifair  opportunity  to  rebut  any  presumptions 
created  against  a  litigant.  This  is  not  a  case  where  Congress  is  attempting  to  declare 
a  rule  of  substantive  law;  rather,  it  is  making  one  fact  conclusive  evidence  of  the 
ultimate  fact  in  issue. 

The  proposed  legislation  is  unfair  because  it  gives  conclusive  weight  to  the  result 
of  one  trial  only  if  one  side  wins.  If  the  Government  loses  its  criminal  case,  there 
is  nothing  to  prevent  it  from  bringing  a  civil  action.  In  fact,  in  the  salt  cases,  it 
did  just  that;  it  lost  the  criminal  action  and  won  the  civil  suit.  Even  if  the  Govern- 
ment lost  both  the  criminal  and  civil  cases,  there  is  nothing  to  prevent  a  private 
plaintiff  from  bringing  his  action.  The  result  is  that  the  defendant  in  such  actions 
is  forced  to  keep  playing  until  he  loses,  whereas  one  victory  for  any  plaintiff  is  a 
total  victory  for  all  plaintiffs,  no  matter  how  often  such  plaintiffs  have  lost  in 
the  past. 

The  proposed  legislation  is  unfair  and  perhaps  unconstitutional  because  it 
amounts  to  a  deprivation  of  the  right  of  an  accused  in  a  criminal  case  to  his  trial 
by  jury.  The  effect  of  passage  of  this  bill  would  be  to  mete  out  a  greater  punish- 
ment to  those  defendants  who  choose  to  exercise  their  constitutional  rights 
through  a  jury  trial  of  the  Government  suit.  By  giving  greater  weight  to  con- 
tested convictions,  the  framers  of  the  bill  are  attempting  to  coerce  defendants 
into  foregoing  this  fundamental  right  by  capitulating  at  the  outset. 

S.  2512  is  also  unfair  because  of  the  enormous  premium  it  places  upon  surrender- 
ing in  a  Government  civil  suit.  Liability  may  be  established  for  all  the  world  on 
novel  theories  of  antitrust  illegality  if  he  tries  the  case  and  loses,  whereas  there 
is  no  effect  whatsoever  if  he  signs  a  consent  decree.  Even  today  defendants  are 
signing  consent  decrees  proscribing  conduct  they  believe  to  be  legal  to  avoid  the 
burden  of  trial  and  the  possibility  of  a  prima  facie  case.  The  Government  should 
be  free  to  develop  in  civil  cases  an  expanded  theory  of  what  constitutes  an  anti- 
trust violation,  but  defendants  should  be  entitled  to  require  the  Government  to 
prove  its  new  theory  to  a  court  without  risking  conclusive  proof  of  damages  if 
the  court  should  adopt  the  Government's  theory. 

In  summation,  the  proposed  legislation  is  unwise,  unnecessary  and  unfair.  It 
will  have  the  practical  result  of  clogging  the  courts  and  burdening  the  prosecu- 
tion. It  will  deprive  defendants  and  the  Government  of  needed  flexibility  in  the 
administration  of  the  antitrust  laws.  It  will  place  too  great  a  burden  on  the 
smaller  business  charged  with  an  antitrust  violation.  In  effect  it  will  deprive 
the  antitrust  defendant  of  his  right  to  trial  by  jury.  It  is  utterly  unnecessary 
because  the  present  legislation  is  accomplishing  the  ends  for  which  it  was  enacted. 
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BERNHARD  v.  BANK  OF  AMERICA  NAT. 

TRUST  &  SAVINGS  ASS'N. 

L.  A.   18057. 

Supreme  Court  of  California. 
March  6,  1942. 

Rehearing  Denied  April  3,  1942. 

I.  Courts  <3='200i/2 

A  probate  court  had  jurisdiction  to  de- 
termine, as  an  incident  to  final  account  of 
executor,  title  to  bank  account  claimed  by 
executor  in  his  own  right  adversely  to  the 
estate. 

2.  Judgment  €=540,  725(1) 

The  doctrine  of  "res  judicata"  precludes 
parties  or  their  privies  from  rclitigating  a 
cause  of  action  that  has  been  finally  deter- 
mined by  a  court  of  competent  jurisdiction, 
and  under  such  doctrine  any  issue  necessari- 
ly decided  in  prior  litigation  is  conclusively 
determined  as  to  the  parties  or  their  privies 
if  it  is  involved  in  a  subsequent  lawsuit  on 
a  different  cause  of  action. 

See  Words  and  Phrases,  Permanent 
Edition,  for  all  other  definitioua  of 
"Res  Judicata". 

3.  Judgment  €=>540 

The  rule  of  "res  judicata"  Is  based  upon 
sound  public  policy  of  limiting  litigation  by 
preventing  a  party  who  has  had  one  fair 
trial  on  an  issue  from  again  drawing  it  in- 
to controversy. 

4.  Constitutional  law  <S^309(I) 

The  doctrine  of  "res  judicata"  must  con- 
form to  mandate  of  due  process  of  law  that 
no  person  be  deprived  of  personal  or  prop- 


erty rights  by  a  judgment  without  notice  and 
an  opportunity  to  be  heard. 

5.  Judgment  <3=>678(2) 

A  "privy",  within  general  rule  that  the 
plea  of  "res  judicata"  is  available  only  when 
there  is  privity  and  mutuality  of  estoppel, 
is  one  who,  after  rendition  of  a  judgment, 
has  acquired  an  Interest  In  the  subject  mat- 
ter affected  by  the  judgment  through  one  of 
the  parties,  as  by  inheritance,  succession,  or 
purchase. 

See  Words  and  Phrases,  Permanent 
Edition,  for  all  other  definitions  of 
"Privy". 

6.  Judgment  <S=>625 

An  "estoppel"  is  "mutual",  within  gener- 
al  rule   that   the  plea   of   "res  judicata"   is 
available  only  when  there  is  privity  and  mu- 
tuality of  estoppel,  if  the  one  taking  advan- 
tage of  the  earlier  adjudication  would  have 
been  bound  by  it,  had  it  gone  against  it. 
See    Words    and    Phrases,     Permanent 
Edition,     for     all     other     definitiuns     of 
"Mutual  Estoppel". 

7.  Judgment  e=>625,  627 

Generally,  the  plea  of  "res  Judicata"  is 
available  only  when  there  I»  privity  and  mu- 
tuality of  estoi'pel,  but  an  exception  to  such 
rule  exists  where  liability  of  a  defendant 
asserting  plea  of  res  judicata  is  dependent 
upon  liai)ility  of  one  who  was  exonerated 
in  an  earlier  suit  brought  by  same  plaintiff 
ui)on  same  facts. 

8.  Judgment  <3=3634 

In  determining  validity  of  a  plea  of  "res 
judicata",  three  questions  are  pertinent, 
namely,  was  the  issue  decided  in  the  prior 
adjudication  identical  with  the  one  present- 
ed in  the  present  action,  was  there  a  final 
judgment  on  the  merits,  was  the  party 
against  whom  the  plea  is  asserted  a  party 
or  in  privity  with  a  party  to  the  prior  ad- 
judfcation? 

9.  Executors  and  administrators  €=3513(9) 

A  judgment  settling  an  executor's  ac- 
count, objected  to  by  heirs  at  law,  which 
determined  that  decedent  had  made  a  gift  of 
bank  deposit  to  executor  and  discharged  the 
executor,  was  "res  judicata"  on  issue  con- 
cerning the  gift,  in  subsequent  proceeding 
brought  by  one  of  the  heirs  at  law,  as  ad- 
ministratrix with'T;he  will  annexed,  against 
bank's  successor  to  recover  amount  of  the  de- 
posit on  ground  that  deposit  was  wrongfully 
paid  to  executor,  notwithstanding  heirs'  for- 
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mal  change  of  capacity,  and  that  there  was  On  October  26,  1933,  a  teller  from  the 
no  "privity"  or  "mutuality  of  cstopi)el"  be-  Los  Angeles  Bank  called  on  Mrs.  Sather 
tween  executor  and  bank's  successor.     Pro-     at    her    request    to    assist    in   transferring 


bate  Code,  §  931. 

See  Words  and  Plirases,  Permanent 
Edition,  for  all  other  definitions  of 
"Mutuality  of  Estoppel"   and   "Privity". 

10.  Judgment  C=670 


her  money  from  the  Los  Angeles  Bank  to 
the  San  Dimas  Bank.  In  the  presence  of 
this  teller,  the  cashier  of  the  San  Dimas 
Bank,  Mr.  Cook,  and  her  physician,  Mrs. 
Sather  signed  by  mark  an  authorization 
directing  the  Security  First  National  Bank 


Where  a  party,  though  appearing  in  two    of  Los  Angeles  to  transfer  the  balance  of 


suits  in  different  capacities,  is  in  fact  liti- 
gating the  same  right,  the  judgment  in  one 
"estops"  him  in  the  other. 

See    Words    and    Phrases,    Permanent 

Edition,     for     all     other     definitions     of 

"Estop". 


In  Bank. 

Appeal   from   Superior   Court,   Los   An- 
geles County ;  Myron  Wcstover,  Judge. 

Action  by  Helen  Bernhard,  as  adminis- 
tratrix  with   the   will   annexed   of   the   es- 


her  savings  account  in  the  amount  of  $4,- 
155.68  to  the  First  National  Bank  of  San 
Dimas.  She  also  signed  an  order  for  this 
amount  on  the  Security  First  National 
Bank  of  San  Dimas  "for  credit  to  the 
account  of  Mrs.  Clara  Sather."  The  or- 
der was  credited  by  the  San  Dimas  Bank 
to  the  account  of  "Qara  Sather  by  Charles 
O.  Cook."  Cook  withdrew  the  entire  bal- 
ance from  that  account  and  opened  a  new 
account  in  the  same  bank  in  the  name  of 
himself  and  his  wife.  He  subsequently 
withdrew  the  funds  from  this  last  men-- 
tioned    account   and   deposited    them    in    a 


tate  of  Clara  Sather,  deceased,  against  the 

Bank  of  America  National  Trust  &   Sav-     Los   Angeles  Bank  in  the  names  of  him- 
ings    Association,    to    recover   a   bank    de-     self   and   his   wife, 
posit.      From    a    judgment    for    defendant, 
the  plaintiff  appeals. 
Affirmed. 


Mrs.    Sather    died    in    November,    1933. 

Cook   qualified   as   executor   of   the   estate 

and     proceeded    with    its     administration. 

For    prior    opinion,    see,    Cal.App.,    114    After  a  lapse  of  several  years  he  filed  an 


P.2d  661. 


Joseph  Brenner,  of  Los  Angeles,  for  ap- 
pellant. 

Louis  Ferrari,  of  San  Francisco,  and 
Edmund  Nelson  and  G.  L.  Berrey,  both 
of  Los  Angeles,   for  respondent. 

TRAYNOR,    Justice. 


account  at  the  instance  of  the  probate 
court  accompanied  by  his  resignation.  The 
account  made  no  mention  of  the  money 
transferred  by  Mrs.  Sather  to  the  San  Di- 
mas Bank;  and  Helen  Bernhard,  Beaulah 
Bernhard,  Hester  Burton,  and  Iva  Le- 
Doux,  beneficiaries  under  Mrs.  Sather's 
will,  filed  objections  to  the  account  for 
this  reason.  After  a  hearing  on  the  ob- 
In  June,  1933,  Mrs.  Clara  Sather,  an  jections  the  court  settled  the  account,  and 
elderly  woman,  made  her  home  with  Mr.  ^g  p^^t  of  its  order  declared  that  the  dcce- 
and  Mrs.  Charles  O.  Cook  in  San  Dimas,  j^^it  during  her  lifetime  had  made  a  gift 
California.  Because  of  her  failing  health,  ^^  Charles  O.  Cook  of  the  amount  of  the 
she  authorized  Mr.  Cook  and  Dr.  Joseph  ^^^^^-^  -^^  question. 
Zeiler  to   make  drafts  jointly  against  her 

commercial  account  in  the  Security  First  [1]  After  Cook's  discharge,  Helen 
National  Bank  of  Los  Angeles.  On  Au-  Bernhard  was  appointed  administratrix 
gust  24,  1933,  Mr.  Cook  opened  a  commer-  with  the  will  annexed.  She  instituted  this 
cial  account  at  the  First  National  Bank  action  against  defendant,  the  Bank  of 
of  San  Dimas  in  the  name  of  "Clara  America,  successor  to  the  San  Dimas  Bank, 
Sather  by  Charles  O.  Cook."  No  author-  seeking  to  recover  the  deposit  on  the 
ization  for  this  account  was  ever  given  to  ground  that  the  bank  was  indebted  to  the 
the- bank  by  Mrs.  Sather.  Thereafter,  a  estate  for  this  amount  because  Mrs.  Sather 
number  of  checks  drawn  by  Cook  and  never  authorized  its  withdrawal.  In  addi- 
:Zeiler  on  Mrs.  Sather's  commercial  ac-  tion  to  a  general  denial,  defendant  pleaded 
count  in  Los  Angeles  were  deposited  in  the  two  affirmative  defenses:  (1)  That  the 
San  Dimas  account  and  checks  were  drawn  money  on  deposit  was  paid  out  to  Charles 
upon  that  account  signed  "Qara  Sather  by  O.  Cook  with  the  consent  of  Mrs.  Sather 
Charles  O.  Cook"  to  meet  various  expenses  and  (2)  that  this  fact  is  res  judicata  by 
of  Mrs.  Sather.  virtue  of  the  finding  of  the  probate  court 
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in  the  proceeding  to  settle  Cook's  ac- 
count that  Mrs.  Sather  made  a  gift  of  the 
money  in  question  to  Charles  O.  Cook  and 
"owned  no  sums  of  money  whatsoever"  at 
the  time  of  her  death.  Plaintiff  demurred 
to  both  these  defenses,  and  objected  to  the 
introduction  in  evidence  of  the  record  of 
the  earlier  proceeding  to  support  the  plea 
of  res  judicata.  She  also  contended  that 
the  probate  court  had  no  jurisdiction  to 
pass  upon  Cook's  ownership  of  the  money 
because  the  executor  resigned  before  the 
filing  of  the  objections.  This  last  conten- 
tion was  answered  before  judgment  was 
entered,  by  the  decision  of  this  court  in 
Waterland  v.  Superior  Court,  15  Cal.2d  34, 
98  P.2d  211,  holding  that  the  probate  court 
has  jurisdiction  in  such  a  situation.  The 
trial  court  overruled  the  demurrers  and 
objection  to  the  evidence,  and  gave  judg- 
ment for  defendant  on  the  ground  that 
Cook's  ownership  of  the  money  was  con- 
clusively established  by  the  finding  of  the 
probate  court.  Plaintiff  has  appealed, 
denying  that  the  doctrine  of  res  judicata 
is  applicable  to  the  instant  case  or  that 
there  was  a  valid  gift  of  the  money  to 
Cook  by   Mrs.   Sather. 

Plaintiff  contends  that  the  doctrine  of 
res  judicata  does  not  apply  because  the  de- 
fendant who  is  asserting  the  plea  was  not 
a  party  to  the  previous  action  nor  in  privi- 
ty with  a  party  to  that  action  and  because 
there  is  no  mutuality  of  estoppel. 

[2-4]  The  doctrine  of  res  judicata  pre- 
cludes parties  or  their  privies  from  re- 
litigating  a  cause  of  action  that  has  been 
finally  determined  by  a  court  of  compe- 
tent jurisdiction.  Any  issue  necessarily 
decided  in  such  litigation  is  conclusively 
determined  as  to  the  parties  or  their  privies 
if  it  is  involved  in  a  subsequent  lawsuit  on 
a  different  cause  of  action.  See  cases 
cited  in  2  Freeman,  Judgments,  5th  Ed., 
sec.  627;  2  Black,  Judgments,  2d  Ed.,  sec. 
504;  34  C.J.  742  et  seq.;  15  Cal.Jur.  97. 
The  rule  is  based  upon  the  sound  public 
policy  of  limiting  litigation  by  preventing 
a  party  who  has  had  one  fair  trial  on  an 
issue  from  again  drawing  it  into  contro- 
versy. See  cases  cited  in  38  Yale  L.J. 
299;  2  Freeman,  Judgments,  5th  Ed.,  sec. 
626;  15  Cal.Jur.  98.  The  doctrine  also 
serves  to  protect  persons  from  being  twice 
vexed  for  the  same  cause.  Ibid.  It  must, 
however,  conform  to  the  mandate  of  due 
process  of  law  that  no  person  be  deprived 
of  personal  or  property  rights  by  a  judg- 
ment without  notice  and  an  opportunity  to 


be  heard.    Coca  Cola  Co.  v.  Pepsi-Cola  Co., 
6  W.W.Harr.  124,  36  Del.  124,  172  A.  260. 
Sec  cases  cited  in  24  Am.  and  Eng.Encyc. 
2d  ed.,  731;    15   Cinn.L.Rev.  349,  351;  82 
Pa.L.Rev.  871,  872. 

[5, 6]  Many  courts  have  stated  the 
facile  formula  that  the  plea  of  res  judicata 
is  available  only  when  there  is  privity  and 
mutuality  of  estoppel.  See  cases  cited  in 
2  Black,  Judgments,  2d  Ed.,  sees.  534,  548, 
549;  1  Freeman,  Judgments,  5th  Ed.,  sees. 
407,  428;  35  Yale  L.J.  607,  608;  34  C.J. 
973,  988.  Under  the  requirement  of  privi- 
ty, only  parties  to  the  former  judgment 
or  their  privies  may  take  advantage  of  or 
be  bound  by  it.  Ibid.  A  party  in  this 
connection  is  one  who  is  "directly  inter- 
ested in  the  subject  matter,  and  had  a  right 
to  make  defense,  or  to  control  the  pro- 
ceeding, and  to  appeal  from  the  judgment." 
1  Greenleaf,  Evidence,  15th  Ed.,  sec.  523. 
See  cases  cited  in  2  Black,  Judgments,  2d 
Ed.,  sec.  534;  15  R.C.L.  1009;  9  Va.L.Reg. 
(N.S.)  241,  242;  15  Cal.Jur.  190;  34  C.J. 
992.  A  privy  is  one  who,  after  rendition 
of  the  judgment,  has  acquired  an  interest 
in  the  subject  matter  affected  by  the  judg- 
ment through  or  under  one  of  the  parties, 
as  by  inheritance,  succession,  or  purchase. 
See  cases  cited  in  2  Black,  Judgments,  2d 
Ed.,  sec.  549;  35  Yale  L.J.  607,  608;  34 
C.J.  973,  1010,  1012;  15  R.C.L.  1016.  The 
estoppel  is  mutual  if  the  one  taking  ad- 
vantage of  the  earlier  adjudication  would 
have  been  bound  by  it,  had  it  gone  against 
him.  See  cases  cited  in  2  Black,  Judg- 
ments, 2d  Ed.,  sec.  534,  548 ;  1  Freeman, 
Judgments,  5th  Ed.,  sec.  428;  35  Yale  L.J. 
607,  608;    34  C.J.  988;    15  R.C.L.  956. 

[7]  The  criteria  for  determining  who 
may  assert  a  plea  of  res  judicata  differ 
fundamentally  from  the  criteria  for  de- 
termining against  whom  a  plea  of  res 
judicata  may  be  asserted.  The  require- 
ments of  due  process  of  law  forbid  the 
assertion  of  a  plea  of  res  judicata  against 
a  party  unless  he  was  bound  by  the  earlier 
litigation  in  which  the  matter  was  decided. 
Coca  Cola  Co.  v.  Pepsi-Cola  Co.,  supra. 
See  cases  cited  in  24  Am.  &  Eng.Encyc, 
2d  Ed.,  731;  15  Cinn.L.Rev.  349,  351;  82 
Pa.L.Rev.  871,  872.  He  is  bound  by  that 
litigation  only  if  he  has  been  a  party  there- 
to or  in  privity  with  a  party  thereto.  Ibid. 
There  is  no  compelling  reason,  however, 
for  requiring  that  the  party  asserting  the 
plea  of  res  judicata  must  have  been  a  par- 
ty, or  in  privity  with  a  party,  to  the  earlier 
litigation. 


1173 


BERNHARD  v.  BANK  OF  AMERICA  NAT.  TRUST  &  SAV.  ASS'N 

122  P.2d  898 


Cal. 


895 


No  satisfactory  rationalization  has  been  above.     Likewise,  the  estoppel   is  not  mu- 

aclvanced  for  the  requirement  of  mutuality,  tual  since  the  party  asserting  the  plea,  not 

Just  why  a  party  who  was  not  bound  by  a  having  been  a  party  or  in  privity  with  a 

previous   action   should  be  precluded   from  party  to  the  former  action,  would  not  have 


asserting  it  as  res  judicata  against  a  party 
who  was  bound  by  it  is  difficult  to  com- 
prehend. See  7  Bentham's  Works,  Bow- 
ring's  Ed.,  171.  Many  courts  have  aban- 
doned the  requirement  of  mutuality  and 
confined  the  requirement  of  privity  to  the 
party  against  whom  the  plea  of  res  judicata 
is  asserted.  Coca  Cola  Co.  v.  Pcpsi-Cola 
Co.,  supra;  Liberty  Mutual  Insur.  Co.  v. 
George  Colon  &  Co.,  260  N.Y.  305,  183  N. 
E.  506;  Atkinson  v.  White,  60  Me.  396; 
Eagle,  etc.,  Insur.  Co.  v.  Heller,  149  Va. 
82,  140  S.E.  314,  57  A.L.R.  490;  Jenkins 
v.  Atlantic  Const  Line  R.  Co.,  89  S.C.  408, 
71  S.E.  1010;  United  States  v.  Wexler,  D. 
C,  8  F.2d  880.  See  Good  Health  Dairy 
Products  Corp.  v.  Emery,  275  N.Y.  14,  9 
N.E.2d  758,  112  A.L.R.  401.  The  com- 
mentators are  almost  unanimously  in  ac- 
cord. 35  Yale  L.J.  607;  9  Va.L.Reg.fN.S.) 
241 ;  29  Ill.L.Rev.  93;  18  N.Y.U.L.Q.R.  565, 
570;  12  Corn.L.Q.  92.  The  courts  of 
most  jurisdictions  have  in  effect  accom- 
plished the  same  result  by  recognizing  a 
broad  exception  to  the  requirements  of 
mutuality   and    privity,    namely,    that   they 


been  bound  by  it  had  it  been  decided  the 
other  way.  The  cases  justify  this  excep- 
tion on  the  ground  that  it  would  be  unjust 
to  permit  one  who  has  had  his  day  in  court 
to  reopen  identical  issues  by  merely  switch- 
ing adversaries. 

[8]  In  determining  the  validity  of  a 
plea  of  res  judicata  three  questions  are 
pertinent:  Was  the  issue' decided  in  the 
prior  adjudication  identical  with  the  one 
presented  in  the  action  in  question?  Was 
there  a  final  judgment  on  the  merits?  Was 
the  party  against  whom  the  plea  is  as- 
serted a  party  or  in  privity  wath  a  party 
to  the  prior  adjudication?  In  re  Estate  of 
Smead,  219  Cal.  572,  28  P.2d  348;  Silva 
v.  Hawkins,  152  Cal.  138,  92  P.  72,  and 
People  V.  Rodgers,  118  Cal.  393,  46  P.  740, 
50  P.  668,  to  the  extent  that  they  are  in- 
consistent with  this  opinion,  are  overruled. 

[9, 10]  In  the  present  case,  therefore, 
the  defendant  is  not  precluded  by  lack  of 
privity  or  of  mutuality  of  estoppel  from 
asserting  the  plea  of  res  judicata  against 
the    plaintiff.      Since    the    issue    as   to   the 


are  not  necessary  where  the  liability  of  the     ownership  of  the  money  is  identical  with 


defendant  asserting  the  plea  of  res  judicata 
is  dependent  upon  or  derived  from  the 
liability  of  one  who  was  exonerated  in  an 
earlier  suit  brought  by  the  same  plaintiff 
upon  the  same  facts.  See  cases  cited  in 
35  Yale  L.J.  607,  610;  9  Va.L.Reg.(N.S.) 
241,  245-247:  29  Ill.L.Rev.  93,  94;  18  N.Y. 
U.L.Q.R.  565,  566,  567;  34  C.J.  988,  989. 
Typical    examples   of   such   derivative   lia- 


the  issue  raised  in  the  probate  proceed- 
ing, and  since  the  order  of  the  probate 
court  settling  the  executor's  account  was 
a  final  adjudication  of  this  issue  on  the 
merits  (Cal.Prob.Code,  sec.  931  [formerly 
Cal. Code  Civ.Proc,  sec.  1637]  ;  see  cases 
cited  in  12  Cal.Jur.  62,  63;  15  Cal.Jur.  117, 
120),  it  remains  only  to  determine  whether 
the   plaintiff  in   the   present   action   was   a 


bility    are    master    and    servant,    principal     party   or   in   privity   with    a    party   to    the 


and  agent,  and  indemnitor  and  indemnitee. 
Thus,  if  a  plaintiff  sues  a  servant  for  in- 
juries caused  by  the  servant's  alleged  neg- 
ligence within  the  scope  of  his  employ- 
ment, a  judgment  against  the  plaintiff  of 
the  grounds  that  the  servant  was  not  neg- 
ligent can  be  pleaded  by  the  master  as  res 
judicata  if  he  is  subsequently  sued  by  the 
same  plaintiff  for  the  same  injuries.  Con- 
versely, if  the  plaintiff  first  sues  the  mas- 
ter, a  judgment  against  the  plaintiff  on 
the  grounds  that  the  servant  was  not  neg- 
ligent  can   be   pleaded   by   the   servant   as 


earlier  proceeding.  The  plaintiff  has 
brought  the  present  action  in  the  capacity 
of  administratrix  of  the  estate.  In  this 
capacity  she  represents  the  very  same  per- 
sons and  interests  that  were  represented 
in  the  earlier  hearing  on  the  executor's 
account.  In  that  proceeding  plaintiff  and 
the  other  legatees  who  objected  to  the 
executor's  account  represented  the  estate 
of  the  decedent.  They  were  seeking  not 
a  personal  recovery  but,  like  the  plaintiff 
in  the  present  action,  as  administratrix,  a 
recovery  for  the  benefit  of  the  legatees  and 


ries  judicata  if  he  is  subsequently  sued  by  creditors  of  the  estate,  all  of  whom  were 

the  plaintiff.     In  each  of  these  situations  bound   by   the  order   settling  the   account, 

the   party   asserting   the   plea   of    res   judi-  Cal.Prob.Code,  sec.  931.     See  cases  cited  in 

Cata  was  not  a  party  to  the  previous  action  12    Cal.Jur.   62,   63.     The    plea   of    res   ju- 

nor  in  privity  with  such  a  party  under  the  dicata  is  therefore  available  against  jilaiii- 

accepted    definition    of    a    privy    set    forth  tiff  as   a  party   to  the   former   proceeding. 
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despite  her  formal  change  of  capacity. 
"Where  a  party  though  appearing  in  two 
suits  in  different  capacities  is  in  fact  liti- 
gating the  same  right,  the  judgment  in 
one  estops  him  in  the  other."  15  Cal.Jur. 
189;  Williams  v.  Southern  Pacific  Co.,  54 
Cal.App.  571,  202  P.  356;  Stevens  v.  Su- 
perior Court,  155  Cal.  148,  99  P.  512;  In 
re  Estate  of  Bell,  153  Cal.  331,  95  P.  372. 
See  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Schen- 
del.  270  U.S.  611,  46  S.Ct.  420,  70  L.Ed. 


757,  53  A.L.R.  1265;  Sunshine  A.  Coal  Co. 
V.  Adkins,  310  U.S.  381,  401  et  seq.,  60  S. 
Ct.  907,  84  L.Ed.  1263 ;  Lee  Co.  v.  Federal 
Trade  Comm.,  8  Cir.,  113  F.2d  583;  and 
cases  cited  in  16  N.Y.U.L.Q.R.  158,  159; 
38  Yale  L.J.  299,  310;  54  Harv.L.Rev.  890. 
The  judgment  is  affirmed. 

GIBSON,  C.  J.,  and  SHENK,  CURTIS,   I 
EDMONDS,    HOUSER,    and    CARTER, 
JJ.,  concurred. 
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to  litigate  the  validity  of  hia  patent  in 
the  prior  suit. 

Judgment  of  Court  of  Appeals  va- 
cated;   remanded  to  District  Court. 


KEy  NUMBEB 


srsuM^ 


BLONDEE-TONGUE  LABORATORIES, 
INC.,  Petitioner, 

V. 

UNIVERSITY  OF  ILLINOIS  FOUNDA- 
TION et  aJ. 

No.  338. 

Argued  Jan.  14,  1971. 
Decided  May  3,  1971. 


Patent  infringement  suit.  The 
United  States  District  Court  for  the 
Northern  District  of  Illinois,  Eastern  Di- 
vision, determined,  inter  alia,  that  plain- 
tiff's patents  were  valid  and  infringed, 
and  defendant  appealed.  The  Court  of 
Appeals,  422  F.2d  769,  affirmed  as  to 
one  of  said  patents,  and  certiorari  was 
granted.  The  Supreme  Court,  Mr.  Jus- 
tice White,  held  that  in  patent  infringe- 
ment suit,  patentee  is  estopped  to  assert 
validity  of  patent  that  has  been  declared 
invalid  in  prior  suit  in  federal  court 
against  a  different  defendant,  unless 
patentee  demonstrates  that  he  did  not 
have  full  and  fair  opportunity,  proce- 
durally, substantively,  and  evidentially. 


1.  Courts  ©=383(1) 

Question  of  modifying  precedent 
was  properly  before  Supreme  Court  on 
certiorari  though  not  raised  in  the  peti- 
tion and  though  both  parties,  in  their 
briefs,  urged  that  the  precedent  be  main- 
tained, where  the  question  was  fully 
briefed  and  argued  by  the  parties  and 
amicus  curiae  at  the  request  of  the  Court 
and,  at  oral  argument,  petitioner  joined 
the  amicus  in  urging  modification.  Su- 
preme Court  Rules,  rules  23,  subd.  1(c), 
40,  subd.  1(d)  (2),  28  U.S.C.A. 

2.  Courts  ©=90(1) 

Rule  enunciated  in  Supreme  Court 
decision  applying  doctrine  of  mutuality 
of  estoppel  to  patent  cases  was  not  ap- 
proved by  Congress,  either  by  its  failure 
to  modify  that  rule,  by  later  revision  of 
the  Patent  Code,  or  by  failure  to  adopt 
revisions  which  would  have  had  the  ef- 
fect of  eliminating  such  rule. 

3.  Constitutional  Law  ©=315 

Due  process  prohibits  applying  col- 
lateral estoppel  to  one  who  has  never 
appeared  in  prior  action. 

4.  Patents  ©=327(14) 

In  patent  infringement  suit,  pat- 
entee is  estopped  to  assert  validity  of 
patent  that  has  been  declared  invalid  in 
prior  suit  in  federal  court  against  a  dif- 
ferent defendant,  unless  patentee  demon- 
strates that  he  did  not  have  full  and  fair 
opportunity,  procedurally,  substantively, 
and  evidentially,  to  litigate  the  validity 
of  his  patent  in  the  prior  suit;  over- 
ruling in  part  Triplett  v.  Lowell,  297 
U.S.  638,  56  S.Ct.  645,  80  L.Ed.  649. 
U.S.C.A.Const.  art.  1,  §  8,  cl.  8;  35  U.S. 
C.A.  §§  101-103,  282,  285,  288;  Fed. 
Rules  Civ.Proc.  rules  8(c),  12(c),  56,  28 
U.S.C.A. 

5.  Patents  ©=310(10) 

Where  defendant  in  patent  infringe- 
ment suit  did  not  plead  estoppel,  based 
upon  deterjnination  of  invalidity  of  pat- 
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ent  in  prior  suit  against  another  defend- 
ant, because  of  Supreme  Court  precedent 
precluding  such  defense,  and  patentee  ac- 
cordingly never  had  opportunity  to  chal- 
lenge appropriateness  of  such  plea,  par- 
ties would  be  allowed,  on  partial  over- 
ruling of  the  precedent,  to  amend  their 
pleadings  and  to  supplement  the  record. 
Fed.Rules  Civ.Proc.  rule  8(c),  28  U.S. 
C.A. 

Syllabus* 

This  Court's  holding  in  Triplett  v. 
Lowell,  297  U.S.  638,  56  S.Ct.  645,  80 
L.Ed.  949,  that  a  determination  of  pat- 
ent invalidity  is  not  I'es  judicata  against 
the  patentee  in  subsequent  litigation 
against  a  different  defendant  overruled 
to  the  extent  that  it  forecloses  an  estop- 
pel plea  by  one  facing  a  charge  of  in- 
fringement of  a  patent  that  has  once 
been  declared  invalid,  and  in  this  in- 
fringement suit  where  because  of  Trip- 
lett petitioner  did  not  plead  estoppel  and 
the  patentee  had  no  opportunity  to  chal- 
lenge tire  appropriateness  of  such  a  plea 
the  parties  should  be  allowed  to  amend 
their  pleadings  and  introduce  evidence  on 
the   estoppel    issue.      Pp.    1436-1453. 

422  F.2d  769,  vacated  and  remand- 
ed. 


Robert  H.  Rines,  Boston,  Mass.,  for 
petitioner. 

Richard    W.    McLaren,    Chicago,    111., 
for  the  United  States,  as  amicus  curiae, 
,by  special  leave  of  Court. 

William  A.  Marshall,  Chicago,  111., 
for  respondent  University  of  Illinois 
Foundation. 


UNIVERSITY  OF  ILLINOIS  FOUND.  I435 

Ct.  1434  (1971) 

Sidney  G.  Faber,  New  York  City,  for 
respondent  J  F  D  Electronics  Corpora- 
tion. 

Mr.  Justice  WHITE  delivered  the  opin- 
ion of  the  Court. 

Respondent  University  of  Illinois 
Foundation  (hereafter  Foundation)  is 
the  owner  by  assignment  of  U.  S.  Patent 
3,210,767,  issued  to  Dwight  E,  Isbell  on 
October  5,  1965.  The  patent  is  for  "Fre- 
quency Independent  Unidirectional  An- 
tennas," and  Isbell  first  filed  his  appli- 
cation May  3,  1960.  The  antennas  cov- 
ered are  designed  for  transmission  and 
reception  of  electromagnetic  radio  fre- 
quency'signals  used  in  many  types  of 
communications,  including  the  broadcast- 
ing of  radio  and  television  signals. 

The  patent  has  been  much  litigated 
since  it  was  granted,  primarily  because 
it  claims  a  high  quality  television  anten- 
na for  color  reception.^     The  first  in- 
fringement suit  brought  by  the  Founda- 
tion was  filed  in  the  Southern  District 
of  Iowa  against  the  Winegard  Company, 
an  antenna  manufacturer.^    Trial  was  to 
the  coui't,   and  after  pursuing   the  in- 
quiry   mandated    by    Graham    v.    John 
Deere  Co.,  383  U.S.  1,  17-18,  86  S.Ct. 
684,    693-694,    15   L.Ed.2d   545    (1966), 
Chief  Judge  Stephenson  held  the  patent 
invalid  since  "it  would  have  been  obvious 
to  one  ordinarily  skilled  in  the  art  and 
wishing  to  design  a  frequency  independ- 
ent  unidirectional   antenna   to   combine 
these  three  old  elements,  all  suggested  by 
the  prior  art  references  previously  dis- 
cussed."    University  of  Illinois  Founda- 
tion V.  Winegard  Co.,  271  F.Supp.  412, 
419  (SD  Iowa  1967)  (footnote  omitted). » 


•The  syllabus  constitutes  no  part  of  the 
opinion  of  the  Court  but  has  been  pre- 
pared by  the  Reporter  of  Decisions  for 
the  convenience  of  the  reader.  See  Unit- 
ed States  v.-  Detroit  Timber  &  Lumber 
Co.,  200  U.S.  321.  337,  26  S.Ct.  282,  287. 
50  L.Ed.  499. 

.  I.  The  Foundation  has  filed  six  infringement 
actions  based  on  the  Isbell  patent.  Re- 
spondent Foundation's  Brief,  p.  22. 


2.  The  Foundation  claimed  that  all  of  the 
Isbell  patent's  15  claims  except  numbers 
6,  7,  and  8  were  infringed  by  one  or  more 
of  Winegard's  22  antenna  models  designed 
for  receiving  television  signals. 

3.  The  District  Judge  held  : 

"Those   skilled   in  the   art    [of   antenna 
design]  at  the  time  of  the  Isbell  applica- 
tion knew  (1)   the  log  periodic  method  of  . 
designing  frequency  independent  antennas. 
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Accordingly,  he  entered  judgment  for  the 
alleged  infringer  and  against  the  pat- 
entee. On  appeal,  the  Court  of  Appeals 
for  the  Eighth  Circuit  unanimously  af- 
firmed Judge  Stephenson.  University  of 
Illinois  Foundation  v.  Winegard  Co.,  402 
F.2d  125  (CA8.  1968).  We  denied  the 
patentee's  petition  for  certiorari.  394 
U.S.  917,  89,  S.Ct.  1191,  22  L.Ed.2d  452 
(1969).      • 

In    March    1966,    well    before    Judge 
Stephenson   had  ruled   in  the   Winegard 
case,  the  Foundation  also  filed  suit  in 
the  Northern  District  of  Illinois  charg- 
ing  a   Chicago   customer   of   petitioner 
Blonder-Tongue  Laboratories,  Inc.  (here- 
after B-T),  with  infringing  tw^  patents 
it  owned  by  assignment:    the  Isbell  pat- 
ent and  U.  S.  Patent  No.  Re.  25,740,  re- 
issued March  9,  1965,  to  P.  E.  Mayes, 
et  al.     The  Mayes  patent  was  entitled 
"Log  Periodic  Backward  Wave  Antenna 
Array,"  and  was,  as  indicated,  a  reissue 
of  No.  3,108,280,  applied  for  on  Septem- 
ber 30,  1960.    B-T  chose  to  subject  itself 
to  the  jurisdiction  of  the  court  to  defend 
its  customer,  and  it  filed  an  answer  and 
counterclaim  against  the  Foundation  and 
its  licensee,  respondent  JFD  Electronics 
Corporation,   charging':      (1)    that  both 
the  Isbell  and  Mayes  patents  were  in- 
valid ;     (2)   that  if  those   patents  were 
valid,  the  B-T  antennas  did  not  infringe 
either  of  them  ;    (3)  that  the  Foundation 
and  JFD  were  guilty  of  unfair  competi- 
tion;   (4)  that  the  Foundation  and  JFD 
had  violated  the  "anti-trust  laws  of  the 
United    States,    including    the    Sherman 
and  Clayton  Acts,  as  amended";   and  (5) 
that   certain    JFD    antenna    models    in- 
fringed B-T's  patent  No.  3,259,904,  "An- 
tenna   Having    Combined    Support    and 
Lead-in,"  issued  July  5,  1966. 


Trial  was  again  to  the  court,  and  on 
June  27,  1968,  Judge  Hoffman  held  that 
the  Foundation's  patents  were  valid  and 
infringed,  dismissed  the  unfair  competi- 
tion and  antitrust  charges,  and  found 
claim  5  of  the  B-T  patent  obvious  and 
invalid.  Before  discussing  the  Isbell  pat- 
ent in  detail.  Judge  Hoffman  noted  that 
it  had  been  held  invalid  as  obvious  by 
Judge  Stephenson  in  the  Winegard  liti- 
gation.    He   stated : 

"This  court  is,  of  course,  free  to  de- 
cide the  case  at  bar  on  the  basis  of 
the  evidence  before  it.  Triplett  v. 
Lowell,  297  U.S.  638,  642,  [56  S.Ct. 
645.  80  L.Ed.  949]  (1936).  Although 
a  patent  has  been  adjudged  invalid  in 
another  patent  infringement  action 
against  other  defendants,  patent  own- 
ers cannot  be  deprived  'of  the  right  to 
show,  if  they  can,  that,  as  against  de- 
fendants who  have  not  previously  been 
in  court,  the  patent  is  valid  and  in- 
fringed.' Aghnides  v.  Holden,  227 
[226]  F.2d  949,  951  (7th  Cir.,  1955). 
On  the  basis  of  the  evidence  before  it, 
this  court  disagrees  with  the  conclu- 
sion reached  in  the  Winegard  case  and 
finds  both  the  Isbell  patent  and  the 
Mayes  et  al.  patent  valid  and  enforce- 
able patents."     App.  p.  73. 

B-T  appealed,  and  the  Court  of  Appeals 
for  the  Seventh  Circuit  af finned:  (1) 
the  findings  that  the  Isbell  patent  was 
both  valid  and  infringed  by  B-T's  prod- 
ucts; (2)  the  dismissal  of  B-T's  unfair 
competition  and  antitrust  counterclaims; 
and  (3)  the  finding  that  claim  5  of  the 
B-T  patent  was  obvious.  However,  the 
Court  of  Appeals  reversed  the  judgment 
insofar  as  Judge  Hoffman  had  found  the 
Mayes  patent  valid  and  enforceable,  en- 
joined   infringement    thereof,    and    pro- 


(2)  tliat  iintenna  arrays  consistiriK  of 
straiglit  ilii)oIes  with  iirogrcssively  varied 
longtli.s  and  spaeings  exhibit  greater  broad 
band  characteristics  tlian  those  consisting 
of  dipole.s  ,of  equal  Unigth  and  spacing  and, 

(3)  that  a  dipole  array  type  antenn.i  iiav- 
ing  elements  spaced  less  than  lA  wave- 
length apart  could  be  made  unidirectional 
in  radiation  i)attern  by  transiwsing  the 
feeder  line  between  elements   and  feeding 


the  array  at  the  end  of  the  sniallest  ele- 
ment. 

"It  is  the  opinion  of  tiio  Court  that 
it  would  have  been  obvious  to  one  ordi- 
narily skilled  in  tlie  art  and  wishing;  to 
design  a  frequency  indejjendent  unidirec- 
tional antenna  to  combine  these  three  old 
elements,  all  suggested  by  the  prior  art 
re&!rences  previously  discussed."  271  F. 
Supp.,  at  41.S-419. 
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weight  in  a  later  litigation  and  thus 
persuade  the  court  to  render  a  like 
decree,  it  is  not  res  adjudicata  and 
may  not  be  pleaded  as  a  defense."  297 
U.S.,  at  642,  56  S.Ct.,  at  647. 


vided  damages  for  such  infringement. 
University  of  Illinois  Foundation  v.  Blon- 
der-Tongue Laboratories,  Inc.,  422  F.2d 
769  (CA  7  1970). 


B-T  sought  certiorari,  assigning  the 
conflict  between  the  Courts  of  Appeals 
for  the  Seventh  and  Eighth  Circuits  as 
to  the  validity  of  the  Isbell  patent  as  a 
primary  reason  for  granting  the  writ.* 
We  granted  certiorari,  400  U.S.  864,  91 
S.Ct.  101,  27  L.Ed.2d  103  (1970),  and 
subsequently  requested  the  parties  to  dis- 
cuss the  following  additional  issues  not 
raised  in  the  petition  for  review: 

"1.  Should  the  holding  of  Triplett  v. 
Lowell,  297  U.S.  638,  [56  S.Ct.  645,  80 
L.Ed.  949],  that  a  determination  of 
patent  invalidity  is  not  res  judicata 
as  against  the  patentee  in  subsequent 
litigation  again.st  a  different  defend- 
ant,  be  adhered  to? 

"2.  If  not,  does  the  determination 
of  invalidity  in  the  Winegard  litiga- 
tion bind  the  respondents  in  this  case?" 

I 

In  Triplett  v.  Lowell,  this  Court  held: 

"Neither  reason  nor  authority  sup- 
ports the  contention  that  an  adjudica- 
tion adverse  to  any  or  all  the  claims 
of  a  patent  precludes  another  suit 
upon  the  same  claims  against  a  dif- 
ferent defendant.  While  the  earlier 
decision  may  by  comity  be  given  great 

4.  .Soo  Petition  for  Certiorari,  p.  13.  The 
grant  of  certiorari  was  not  limited  to  the 
validity    rrl   iioit   of  tlie   Isbell   patent. 

5.  See  also  Niekerson  v.  Kutschera,  419  F.2d 
983,  984  (CAS  1960)  :  id.,  at  984-9SS 
(Ilastie,  Chief  .ludKe,  dissenting)  ;  Xiel<- 
erson  v.  Kutschera.  .390  F.2d  812  (CA3 
1968) ;  Tidc\vat(>r  Patent  Development  Co. 
V.  Kitchen.  371  F.2d  1004.  1006  (CA4 
1967)  :  Aghnides  v.  Ilolden,  220  l'\2d 
949,  951  (CA7  1955)  (Schnackenbcrg,  J., 
con<-iirring)  ;  Tcchnograph  Printed  Cir- 
cuits, Ltd.  V.  Packard  Bell  Electronics 
Corp.,  290  F.Supp.  308.  317-319  (CI) 
Cal.1968)  (holding  that  TripMt  did  not 
bar  an  infringement  suit  defendant's  mo- 
tion for  summary  judgment  on  res  judi- 
cata grounds  because  (1)  the  statements 
as  to  mutuality  of  estoppel  were  dicta,  and 


The  holding  in  Triplett  has  been  at 
least  gently  criticized  by  some  judges. 
In  its  opinion  in  the  instant  case,  the 
Coui't  of  Appeals  for  the  Seventh  Circuit 
recognized  the  Triplett  rule  but  never- 
theless remarked  that  it  "would  seem 
sound  judicial  policy  that  the  adjudica- 
tion of  [the  question  of  the  Isbell  patent's 
validity]  against  the  Foundation  in  one 
action  where  it  was  a  party  would  pro- 
vide a  defense  in  any  other  action  by 
the  Foundation  for  infringement  of  the 
same  patent."    422  F.2d,  at  772.« 

In  its  brief  here,  the  Foundation  urges 
that  the  rule  of  Triplett  be  maintained. 
Petitioner  B-T's  brief  took  the  same  pos- 
ition, stating  that  "[t] hough  petitioners 
stand  to  gain  by  any  such  result,  we  can- 
not urge  the  destruction  of  a  long-ac- 
cepted safeguard  for  patentees  merely 
for  the  expediency  of  victory."  Brief  for 
Petitioner,  p.  12.  The  Government,  how- 
ever, appearing  as  amicus  curiae,  urges 
that  Triplett  was  based  on  uncritical  ac- 
ceptance of  the  doctrine  of  mutuality  of 
estoppel,  since  limited  significantly,  and 
that  the  time  has  come  to  modify  Triplett 
so  that  "claims  of  estoppel  in  patent 
cases  [are]  considered  on  a  case  by  case 
basis,  giving  due  weight  to  any  factors 

(2)  the  Triplett  rule  conflicted  not  only 
with  more  recent  precedent  in  the  estoppel 
area  but  also  witii  the  spirit  of  certain 
provisions  of  the  Federal  Rules  of  Civil 
Proce<lure,  adopted  six  years  after  Trip- 
lett was  decided)  ;  Xickerson  v.  Pep 
Boys— Manny.  Moe  &  Jack,  247  F.Supp. 
221  (Del.1965).  In  the  latter  case.  Judge 
Steel  impo.sed  an  estoi)pel  on  facts  sonic- 
wliat  similar  to  those  before  us.  He  an- 
alyzed the  cases  relied  on  in  Triplett,  id., 
at  221-222,  and  concluded:  '-[fjrom  the 
stan<lpoint  of  the  precedents  [it  cites], 
•  *  *  Triplett  v.  Lowell  does  not  rest 
upon  too  solid  a  foundation."  Ibid.  Cf. 
Tcchnograph  Printed  .  Circuits,  Ltd.  v. 
United  States,  372  F.2d  969,  178  Ct.Cl. 
543  (1967) ;  Agrashell,  Inc.  v.  Bernard 
Sirotta  Co..  281  F.Supp.  704,  707-708 
(EDNY  1968). 
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which  would  point  to  an  unfair  or  anom- 
alous result  from  their  allowance."  Brief 
for  the  United  States,  p.  7.  The  Gov- 
ernment's position  was  spelled  out  in  a 
brief  filed  more  than  a  month  after  pe- 
titioner  B-T   filed   its  brief. 

[1]  At  oi-al  argument  the  following 
colloquy  occurred  between  the  Court  and 
counsel   for   B-T: 

"Q.  You're  not  asking  for  Triplett 
to  be  overruled? 

"A.  No,  I'm  not.  I  maintain  that 
my  brother  here  did  have  a  right  if 
there  was  a  genuine  new  issue  or  some 
other  interpretation  of  the  [patent] 
claim  or  some  interpretation  of  law  in 


another  circuit  that's  different  than 
this  Circuit,  he  had  a  right  to  try,  un- 
der Triplett  below,  in  another  circuit. 

"In  this  particular  case,  where  we're 
stuck  with  substantially  the  same  doc- 
umentary evidence,  where  we  were  not 
able  to  produce  [in  the  Seventh  Cir- 
cuit] even  that  modicum  of  expert  tes- 
timony that  existed  in  the  Eighth  Cir- 
cuit, we  think  there  may  be  as  sug- 
gested by  the  Solicitor  General,  some 
reason  for  modification  of  that  docu- 
ment [sic]  in  a  case  like  this."  Tran- 
script of  Oral  Argument,  pp.  7-8. 

In  light  of  this  change  of  attitude  from 
the  time  petitioner's  brief  was  filed,  we 
consider  that  the  question  of  modifying 
Triplett  is  properly  before  us.* 


6.  In  rebuttal,  counsel  for  petitioner  made 
it  dear  that  he  was  urging  a  "modifica- 
tion" of  Triphtt. 

"Q.  Well,  h.is  Petitioner  finally  decided 
to  forego  an.v  recjuest  for  reconsidering 
Triiilett,  entirely,  or  in  anj-  jiart?  I  un- 
derstood you  previously  to  say  you  would 
welcontie  a  modification  of  it  to  some  ex- 
tent. 

"A.  Well,  Your  Honor,  I  think  that  is 
correct.  The  question  *  *  ♦  ti,,>it  was 
asked  of  us  in  our  brief  by  this  Court  was 
should  Triplett  be  overruled.  That  we 
answered  no. 

"Xow  the  question  is  should  there  be 
modification.  I  think  in  all  of  law,  when 
sonjebody  is  aliusinj;  it,  *  *  *  there 
arc  exceptions,  and  I  think  the  Solicitor 
[General]  is  very  close  to  [using]  the 
idea  that  if  in  fact  this  were  the  same 
trial  and  they  had  the  opportunity  to 
present  their  witnesses  before,  and  tiiey 
didn't  do  it,  that  it  seriously  ought  to  be 
considered  whether  there  ought  to  be  an 
estoi>pel  in  a  situation  such  as  this." 
Transcript  of  Oral  Argument,   pp.  64—05. 

Kulc  23(1)  (c)  of  the  Rules  of  this 
Court  states  that  "[o]nly  the  questions  .set 
forth  in  the  petition  or  fairly  comprised 
therein  will  be  considered  by  the  court." 
While  this  rule  reflects  many  decisions 
stating  that  the  ("ourt  is  not  re(iuired  to 
decide  questions  not  raised  in  a  i)etition 
for  certiorari,  it  does  not  limit  our  power 
to  decide  important  questions  not  raised 
by  the  parties.  The  rule  has  certain  well- 
recognized  excei)tions,  particularly  in  cases 
arising  in  the  federal  courts.  See  Robert- 
son &  Kirkham,  Jurisdiction  of  the  Su- 
preme Court  of  tiie  United  States,  §  418 
(1951  Wolfson  &  Kurland  ed.)  ;    Stern  & 


Gressman,  Supreme  Court  Practice,  S 
(J.37   (1909  4th  ed.). 

The  instant  case  is  not  one  where  the 
parties  have  not  briefed  or  argued  a  ques- 
tion which  the  Court  nevertheless  find.s 
controlling  under  its  authority  to  notice 
plain  error.  See  Rule  40(1)  (d)  (2), 
Rules  of  the  Supreme  Court  of  the  I'nitcd 
States ;  Silber  v.  United  States,  370  U.S. 
717,  82  S.Ct.  1287.  8  L.Ed.2d  798  (19G2). 
Rather,  given  what  transpired  at  oral  ar- 
gument, the  case  is  like  Moragne  v.  States 
Marine  I.ines,  Inc.,  398  I'.S.  375,  90  S.Ct. 
1772,  20  L.Ed.2d  3:39  (1970).  There, 
when  granting  certiorari,  we  asked  the 
parties  to  brief  and  argue  the  continued 
validity  of  The  Harrisburg,  119  U.S.  199. 
7  S.Ct.  140,  30  L.Ed.  358  (1886).  The 
petitioner,  who  would  have  stood  to  gain 
if  The  Harrisbunj  perished,  argued  that 
that  decision  should  be  overruled,  but 
strongly  maintained  that  it  was  unneces- 
sary to  do  so  in  order  to  afford  her  relief. 
Resiwndent  of  course  argued  that  The 
Ilanisbuni  should  be  left  intact.  The 
United  States,  appearing  as  amicus  cur- 
iae, urged  the  Court  to  overrule  The 
Jlairisburij,    and    that    was    the    result. 

Moreover,  in  a  landmark  decision  in- 
volving an  important  question  of  judicial 
administration  in  the  federal  courts,  tiiis 
Court  overruled  a  prior  de<'ision  of  many 
years'  st;inding  although  neither  of  the 
parties  urged  such  a  holding  in  their 
briefs.  Erie  R.  Co.  v.  Tompkins,  304 
U.S.  64,  00,  08-69,  58  S.Ct.  «17,  818,  82 
L.Ed.  118.S  (1938).  See  al.so  R.  Ja«Ason 
The  Struggle  for  Judicial  Supremacy  281- 
282  (1949).  While  tlic  question  here  is 
hardly  of  comparable  importance,  it  is  a 
significant  one,  in  the  same  general  field, 
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II 

Triplett  v.  Lowell  exemplified  the 
judge-made  doctrine  of  mutuality  of  es- 
toppel, ordaining  that  unless  both  parties 
(or  their  privies)  in  a  second  action  are 
bound  by  a  judgment  in  a  previous  case, 
neither  party  (or  his  privy)  in  the  second 
action  may  use  the  prior  judgment  as 
determinative  of  an  issue  in  the  second 
action.  Triplett  was  decided  in  1936. 
The  opinion  stated  that  "the  rules  of  the 
common  law  applicable  to  successive  liti- 
gations concerning  the  same  subject-mat- 
ter" did  not  preclude  "relitigation  of  the 
validity  of  a  patent  claim  previously  held 
invalid  in  a  suit  against  a  different  de- 
fendant." 297  U.S.,  at  644,  56  S.Ct,  at 
648.  In  Bigelow  v.  Old  Dominion  Cop- 
per Co.,  225  U.S.  Ill,  127,  32  S.Ct.  641, 
642.  56  L.Ed.  1009  (1912),  the  Court 
had  stated  that  it  was  "a  principle  of 
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general  elementary  law  that  the  estoppel 
of  a  judgment  must  be  mutual." '  The 
same  rule  was  reflected  in  the  Restate- 
ment of  Judgments.  Restatement,  Judg- 
ments, §  93  (1942).» 

But  even  at  the  time  Triplett  was  de- 
cided, and  certainly  by  the  time  the  Re- 
statement was  published,  the  mutuality 
rule  had  been  under  fire.  Courts  had 
discarded  the  requirement  of  mutuality 
and  held  that  only  the  party  against 
whom  the  plea  of  estoppel  was  asserted 
had  to  have  been  in  privity  with  a  party 
in  the  prior  action.^  As  Judge  Friend- 
ly has  noted,  Bentham  had  attacked  the 
doctrine  "as  destitute  of  any  semblance 
of  reason,  and  as  'a  maxim  which  one 
would  suppose  to  have  found  its  way 
from  the  gaming-table  to  the  bench' 
*  *  *."  Zdanok  v.  Glidden  Co.,  327 
F.2d  944,  954  (CA2  1964),  cert,  denied, 


and  it  has  been  fully  briefed  ami  argued 
by  the  parties  anil  amici.  See  Moragne, 
supra,  39S  U.S.,  at  378-380,  n.  1,  90 
S.Ct..  at  1776-1777;  cf.  XLRB  v.  Pitts- 
burgh S.  S.  Co.,  3.37  U.S.  G56.  661-662, 
69  S.Ct.  1283.  1286.  93  L.Ed.  1602 
(1949). 

7.  See  also  id.,  at  130-131,  32  S.Ct..  at 
643;  Stone  v.  Farmer's  Bank,  174  U.S. 
409.  19  S.Ct.  880.  43  U.Ed.  1027  (1899) ; 
Keokuk  &  W.  R.  Co.  v.  Missouri.  152  U.S. 
301.  317.  14  S.Ct.  592,  598,  38  L.Ed. 
450  (1894)  ;  Litchfield  v.  Goodnow. 
123  U.S.  549.  552.  8  S.Ct.  210.  211,  31 
L.Ed.  199  (1887).  liitjcloiv  also  spent 
some  time  di.scussing  one  of  the  many 
exceptions  to  the  mutuality  requirement. 
225  I'.S.,  at  127-128,  32  S.Ct.,  at  042- 
643.  These  "exceptions"  are  described 
in  Moore  &  Currier,  Mutuality  and  Con- 
clusiveness of  Judgments,  35  Tul.L.Rev. 
301,  311-329  (1961).  and  Note,  35  Geo. 
Wash.L.Rev.    1010,    1015-1017    (1967). 

8.  Under  the  topic  head  "Persons  not  Par- 
ties or  Privies,"  §  93  provides  : 

"General  Rule.  Except  as  stated  in 
§§  94-111,  a  person  who  is  not  a  party 
or  privy  to  a  party  to  an  action  in  wliich 
a  valid  judgment  other  than  a  judgment 
in  rem  is  rendered  (a)  cannot  directly  or 
collaterally  attack  the  judgment,  and  (b) 
is  not  bound  by  or  entitled  to  claim  the 
benefits  of  an  adjudication  upon  any 
matter  decided  in  the  action." 
Illustration  10  of  the  Restatement  stated 
the    essentials   of   the    Triplett    rule : 


"A  brings  an  action  against  B  for  in- 
fringement of  a  patent.  15  defends  on 
the  ground  that  the  alleged  patent  was 
void  and  obtains  judgment.  A  brings  an 
action  for  infringement  of  the  same  pat- 
ent a^'ainst  C  who  seeks  to  interpose 
the  judgment  in  favor  of  B  as  res  adjud- 
icata,  but  setting  up  no  relation  with  B. 
On  demurrer,  judgment  should  be  for  A." 

9.  Atkinson  v.  White.  GO  Me.  396.  398 
(1872);  Jenkins  v.  Atlantic  Coast  Line 
R.  Co..  89  S.Ct.  408,  71  S.E.  1010 
(1911)  ;  I'nited  States  v.  Wexler.  8  F.2d 
880  (EDNY  1925)  ;  Brobston  v.  Burgess 
et  al.,  290  Pa.  331,  138  A.  849  (1927)  ; 
Eagle,  Star  &  British  Dominion  Ins. 
Co.  v.  Heller,  149  Va.  82,  140  S.E.  314 
(1927)  ;  Liberty  Mutual  Insurance  Co. 
v.  George  Colon  &  Co.,  260  N.Y.  305,  183 
X.E.  506  (1932)  ;  Coca  Cola  Co.  v.  Pepsi 
Cola  Co.,  6  W.W.Harr.  124,  36  Del.  124, 
172  A.  260  (Super.Ct.l934)  ;  see  also 
Good  Health  Dairy  Food  Products  Corp. 
V.  Emery,  275  N.Y.  14,  19,  9  N.E.2d  758, 
760  (1937).  In  the  latter  case,  the  New 
York  Court  of  Appeals  stated  : 
"It  is  true  that  [the  owner  of  the  auto- 
mobile], not  being  a  party  to  the  earlier 
actions,  and  not  having  had  a  chance  to 
litigate  her  rights  and  liabilities,  is  not 
bound  by  tlie  judgments  entered  therein, 
but,  on  the  other  hand,  that  is  not  a 
valid  ground  for  allowing  th^  plaintiffs  to 
litigate  anew  the  precise  questions  which 
were  decided  against  them  in  a  case  in 
which  they  were  parties." 
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377  U.S.  934,  84  S.Ct.  1338,  12  L.Ed. 
2d  298  (1964)  (quoting  3  Bentham,  Ra- 
tionale of  Judicial  Evidence,  579-580 
(1827),  reprinted  in  7  Works  of  Jeremy 
Bentham  171  (Bowringed.  1843)).  There 
was  also  ferment  in  scholarly  sources.'" 

Building  upon  the  authority  cited 
above,  the  California  Supreme  Court,  in 
Bernhard  v.  Bank  of  America  Natl.  Trust 
&  Savings  Assn.,  19  Cal.Ld  807,  122  P.2d 
892  (1942),  unanimously  rejected  the  doc- 
trine of  mutuality,  stating  that  there 
was  "no  compelling  reason  *  *  *  for 
requiring  that  the  party  asserting  the 
plea  of  res  judicata  must  have  been  a 
party,  or  in  privity  with  a  party,  to 
the  earlier  litigation."  Id.,  at  812,  122 
P. 2d,  at  894.  Justice  Traynor's  opinion, 
handed  down  the  same  year  the  Restate- 
ment was  published,  listed  criteria  since 
employed  by  many  courts  in  many  con- 
texts : 

"In  determining  the  validity  of  a 
plea  of  res  judicata  three  questions  are 
pertinent:  Was  the  issue  decided  in 
the  prior  adjudication  identical  with 
the  one  presented  in  the  action  in  ques- 
tion? Was  there  a  final  judgment  on 
the  merits?  Was  the  party  against 
whom  the  plea  is  asserted  a  party  or 
in  privity  with  a  party  to  the  prior 
adjudication?"  19  Cal.2d,  at  813,  122 
P.2d,  at  895. 

Although  the  force  of  the  mutuality  rule 
had  been  diminished  by  exceptions  and 
Bernhard  itself  might  easily  have  been 

10.  The  principle  was  attacked  in  Cox, 
Res  Adjudicnta :  Who  Entitled  to  Plead, 
9  Va.L.Reg.X.S.  241,  245-247  (1923); 
Comment,  35  Yale  L.J.  607,  610  (1926)  ; 
Comment,  29  IlI.L.Rev.  93,  94  (1934)  ; 
Comment,  IS  N.Y.U.L.Q.R.  565,  570-573 
(1941)  ;  Note,  27  Va.L.Rev.  955  (1941); 
Note,  15  U.Cinn.L.Rpv.  349  (1941).  Cf. 
von  Mosehziskcr,  Res  Judicata,  38  Yale 
L.J.  299,  303  (1929)  ;  Comment.  23 
Ore.L.Rev.  273  (1944)  ;  Note,  54  Harv. 
L.Rev.  889  (1941). 

M.  For  discussion  of  the  "offensive-defen- 
sive" distinction,  see  generally  Vestal, 
Preclusion/Res  Judicata  Variables  :  Par- 
ties, 50  Iowa  L.Rev.  27,  43-76  (1964)  ; 
Note,  35  Geo.Wash.I>.Rev.  1010  (1967). 
See   alsM)   Currie,   Mutuality  of  Collateral 


brought  within  one  of  the  established  ex- 
ceptions, "Justice  Traynor  chose  instead 
to  extirpate  the  mutuality  requirement 
and  put  it  to  the  torch."  Currie,  Civil 
Procedure :  The  Tempest  Brews,  53  Gal 
L.Rev.  25,  26  (1965). 

Bernlmrd  had  significant  impact. 
Many  state  and  federal  courts  rejected 
the  mutuality  requirement,  especialh 
where  the  prior  judgment  was  invokec 
defensively  in  a  second  action  against  s 
plaintiff  bringing  suit  on  an  issue  he 
litigated  and  lost  as  plaintiff  in  a  prior 
action.'*  The  trend  has  been  apparent 
in  federal  question  cases.''  The  federal 
courts  found  Bernhard  persuasive.  As 
Judge  Hastie  stated  more  than  20  years 
ago: 

"This  second  effort  to  prove  neg- 
ligence is  comprehended  by  the  gener- 
ally accepted  precept  that  a  party  who 
has  had  one  fair  and  full  opportunity 
to  prove  a  claim  and  has  failed  in  that 
effort,  should  not  be  permitted  to  fro 
to  trial  on  the  merits  of  that  claim 
a  second  time.  Both  orderliness  and 
reasonable  time  saving  in  judicial  ad- 
ministration require  that  this  be  so  un- 
less some  overriding  consideration  of 
fairness  to  a  litigant  dictates  a  dif- 
ferent result  in  the  circumstances  of 
a  particular  case. 

"The  countervailing  consideration 
urged  here  is  lack  of  mutuality  of  es- 
toppel. In  the  present  suit  [the  plain- 
tiff] would  not  have  been  permitted  to 

Estoppel :  Limits  of  the  Bernhard  Doc- 
trine. 9  Stan.L.Rev.  281  (1957)  ;  Note, 
68  Col.L.Rev.  1590  (1968)  ;  Note,  52 
Cornell  L.Q.  724  (1967). 

12.  In  federal  question  cases,  the  law  ap- 
plied is  federal  law.  This  Court  has 
noted,  "It  has  been  held  in  non-diversity 
cases  since  Erie  R.  Co.  v.  Tompkins,  that 
-  the  federal  courts  will  apply  their  own 
rule  of  res  judicata."  Ilei-ser  v.  Wood- 
ruff, 327  U.S.  726,  733,  66  S.Ct.  853, 
856,  90  L.Ed.  970  (1946).  See  also 
Vestal,  Res  Judicata/Preclusion  by  Judg- 
ment :  The  Law  Applied  in  Federal 
Courts.  66  Micli.L.Rcv.  1723,  1739.  1745 
(1968)  ;  id.,  cases  cited  at  1739-1740, 
nn.  62-64. 
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take  advantage  of  an  earlier  affirma- 
time  finding  of  negligence,  had  such 
finding  been  made  in  [his  first  suit 
against  a  different  defendant].  For 
that  reason  he  argues  that  he  should 
not  be  bound  by  a  contrary  finding  in 
that  case.  But  a  finding  of  negligence 
in  the  [plaintiff's  first  suit]  would 
not  have  been  binding  against  the  [de- 
fendant in  a  second  suit]  because  [that 
defendant]  had  no  opportunity  to  con- 
test the  issue  there.  The  finding  of 
no  negligence  on  the  other  hand  was 
made  after  full  opportunity  to  [plain- 
tiff] on  his  own  election  to  prove  the 
very  matter  which  he  now  urges  a 
second  time.  Thus,  no  unfairness  re- 
sults here  from  estoppel  which  is  not 
mutual.  In  reality  the  argument  of 
[plaintiff]  is  merely  that  the  applica- 
tion of  res  judicata  in  this  case  makes 
the  law  asymmetrical.  But  the 
achievement  of  substantial  justice 
rather  than  symmetry  is  the  measure 
of  the  fairness  of  the  rules  of  res 
judicata."  Bruszewski  v.  United  States 
War  Shipping  Administration,  181  F. 
2d  419,  421  (CAS  1950),  cert,  denied, 
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340  U.S.  865,  71  S.Ct.  87,  95  L.Ed.  632 
(1950). 

Many  federal  courts,  exercising  both  fed- 
eral question  and  diversity  jurisdiction, 
are  in  accord  unless  in  a  diversity  case 
bound  to  apply  a  conflicting  state  rule 
requiring  mutuality. *3 

Of  course,  transformation  of  estoppel 
law  was  neither  instantaneous  nor  uni- 
versal. As  late  as  1961,  eminent  au- 
thority stated  that  "[m]ost  state  courts 
recognize  and  apply  the  doctrine  of  mu- 
tuality, subject  to  certain  exceptions 
*  *  *.  And  the  same  is  true  of  federal 
courts,  when  free  to  apply  their  own  doc- 
trine." Moore  &  Currier,  Mutuality  and 
Conclusiveness  of  Judgments,  35  Tul. 
L.Rev.  301,  304  (1961)  (footnotes  omit- 
ted) ;  see  also,  IB  Moore's  Federal  Prac- 
tice, 0.412,  pp.  1803-1804  (1965).  How- 
ever, in  1970  Professor  Moore  noted  that 
"the  trend  in  the  federal  courts  is  away 
from  the  rigid  requirements  of  mutuality 
advocated  herein."  Id.,  1970  Cum.Supp. 
p.  53.  The  same  trend  is  evident  in  the 
state  courts.** 


13.  See,  e.  g.,  Lober  v.  Moore,  135  U.S. 
App.D.C.  146.  417  F.2d  714  (1969)  ; 
Provident  Tradesmen's  Bank  &  Trust  Co. 
V.  Lumbermen's  Mutual  Cas.  Co.,  411 
F.2d  88,  92-95  (CA3  1969)  ;  Seguros 
Tepeyac,  S.  A.  Compania  Mexicana  v. 
Jernigan,  410  F.2d  718,  726-728  (CAS 
1969),  cert,  denied  396  U.S.  905,  90 
S.Ct,  219,  24  L.Ed.2d  181  (1969)  ;  Caue- 
field  V.  Fidelity  &  Cas.  Co.  of  New  York, 
378  F.2d  876,  878-879  (CAS  1967),  cert, 
denied,  389  U.S.  1009,  88  S.Ct.  571,  19 
L.Ed.2d  606;  Graves  v.  Associated 
Transiwrt,  Inc.,  344  F.2d  894  (CA4 
1965)  ;  Kurlan  v.  Commissioner  of  In- 
ternal Revenue,  343  F.2d  625,  628-629 
(CA2  1965)  ;  United  States  v.  United 
Air  Lines,  216  F.Supp.  709,  725-730 
(ED  Wash.,  Nev.  1962).  affirmed  as  to 
res  judicata  sub  nom.  United  Air  Lines, 
Inc.  V.  Wiener,  335  F.2d  379,  404-405 
(CA9  1964),  cert,  dismissed  379  U.S.  951, 
85  S.Ct.  452,  13  L.Ed.2d  549  (1964)  ; 
Zdanok  v.  Glidden  Co.,  supra,  327  F.2d 
at  954-956;  Davis  v.  McKinnon  & 
Mooney,  266  F.2d  870,  872-873  (CA6 
1959)  ;  People  of  State  of  Colorado  for 
Use  of  Fifield  v.  Ohio  Cas.  Ins.  Co.,  232 
P.2d  474,  477  (CAIO  1956)  ;  Adriaanse 
V.  United  States,  184  F.2d  968  (CA2 
91  S.Ct.— 91 


1950),  cert,  denied.  340  U.S.  ©32.  71 
S.Ct.  495,  95  L.Ed.  673  (1951);  Mary- 
land V.  Capital  Airlines,  Inc.,  267  F. 
Supp.  298,  302-305  (Md.l967)  ;  Math- 
ews V.  New  York  Racing  Assn.,  Inc.,  193 
F.Supp.  293  (SDNY  1961) ;  Eisel  v. 
Columbia  Packing  Co.,  181  F.Supp.  298 
(Mass.1960). 

14.  See  cases  cited  n.  9,  supra.  A  more 
recent  canvass  of  cases  is  presented  in 
Note,  35  Geo.Wash.L.Rev.  1010  (1967). 
The  Supreme  Court  of  Oregon  was  the 
most  recent  state  court  to  adopt  Bern- 
hard.  Bahler  v.  Fletcher,  474  P.2d  329 
(Or.l970)  ;  see  also  Pennington  v.  Snow, 
471  P.2d  370,  376-377  (Alaska  1970); 
Ellis  v.  Crockett.  451  P.2d  814,  822 
(Hawaii  1969)  ;  Pat  Perusse  Realty  Ci>.  ' 
v.  Lingo,  249  Md.  33.  238  A.2d  100 
(1968)  ;  Sanderson  v.  Balfour.  109  N.H. 
213,  247  A.2d  185  (1968)  ;  Home  Own- 
ers Fed.  Savings  &  Ix)an  Assa.  v.  North- 
western Fire  &  Marine  Ins.  Co.,  354 
Mass.  448,  238  N.E.2d  55,  57-59  (1968) 
(approving  use  of  Bemhard  by  a  defend- 
ant against  a  previously  losing  plaintiff)  ; 
DeWitt  v.  Hall,  19  N.Y.2d  141,  278  " 
N.Y.S.2d  596,  225  N.E.2d  195  (1967)  ; 
Lustik    V.    Rankila,    269  Minn.   515,   131 
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Undeniably,  the  court-produced  doc- 
trine of  mutuality  of  estoppel  is  under- 
going fundamental  change  in  the  com- 
mon-law tradition.  In  its  pristine  form- 
ulation, an  increasing  number  of  courts 
have  rejected  the  principle  as  unsound. 
Nor  is  it  irrelevant  that  the  abrogation 
of  mutuality  has  been  accompanied  by 
other  developments — such  as  expansion 
of  the  definition  of  "claim"  in  bar  and 
merger  contexts  ^^  and  expansion  of  the 
preclusive  effects  afforded  criminal  judg- 
ments in  civil  litigation  ^^ — which  en- 
hance the  capabilities  of  the  courts  to 
deal  with  some  issues  swiftly  but  fair- 
ly. 

[2]  Obviously,  these  mutations  in  es- 
toppel doctrine  are  not  before  us  for 
wholesale  approval  or  rejection.  But  at 
the  very  least  they  counsel  us  to  re-ex- 
amine whether  mutuality  of  estoppel  is 
a  viable  rule  where  a  patentee  seeks  to 
relitigate  the  validity  of  a  patent  once 


a  federal  court  has  declared  it  to  be  in- 
valid." 


Ill 


The  cases  and  authorities  discussed 
above  connect  erosion  of  the  mutuality 
requirement  to  the  goal  of  limiting  reliti- 
gation of  issues  where  that  can  be 
achieved  without  compromising  fairness 
in  particular  cases.  The  courts  have 
often  discarded  the  rule  while  comment- 
ing on  crowded  dockets  and  long  delays 
preceding  trial.  Authorities  differ  on 
whether  the  public  interest  in  efficient 
judicial  administration  is  a  sufficient 
ground  in  and  of  itself  for  abandoning 
mutuality,  1*  but  it  is  clear  that  more 
than  crowded  dockets  is  involved.  The 
broader  question  is  whether  it  is  any 
longer  tenable  to  afford  a  litigant  more 
than  one  full  and  fair  opportunity  for 
judicial  resolution  of  the  same  issue.  The 
question  in  these  terms  includes  as  part 


X.W.2d  741  (1964)  ;  Lucas  v.  Velikanje. 
2  Wash.App.  888,  471  P.2d  103  (1970) 
(lower  state  appellate  t-ourt  held  that 
State  Supreme  Court  would  follow  Beni- 
hard  in  an  appropriate  case) ;  Howell  v. 
Vito's  Trucking  &  Kxcavating  Co.,  20 
Mich.App.  140.  173  X.\V.2d  777  (19(>9)  ; 
Desmond  v.  Kramer,  96  N.J. Super.  9G, 
232  A.2d  470  (1907)  ;  Lynch  v.  Chicago 
Transit  Authority,  62  Ill.Ai.p.2(l  220,  210 
X.E.2d  792   (1965). 

15.  See  V.  James,  Civil  Procedure  552-573 
(1965)  ;  Vestal,  Res  Judicata/Preclusion 
by  Judgment :  The  Law  Applied  in  Fed- 
eral Courts.  66  Mich.L.Rev.  1723,  1724 
(1968). 

•  6.  See  Moore  v.  United  States,  360  F.2d 
353  (CA4  1965);  Teitelbaum  Furs,  Inc. 
V.  Dominion  Ins.  Co.,  I^td..  58  Cal.2d 
601,  25  Cal.Rptr.  559,  375  P.2d  439 
(1962)  ;  Eagle,  Star  &  British  Dominion 
Ins.  Co.  V.  Heller,  149  Va.  82,  140  S.E. 
314  (1927)  ;  Vestal,  supra,  n.  15,  at 
1724;  Vestal  &  Coughenour,  Preclu- 
sion/Res Judicata  Variables :  Criminal 
Prosecutions,  19  Vand.L.Rev.  683  (1966). 

17.  We  agree  with  the  Government  that 
Congress  has  not  approved  the  Triplett 
rule,  either  by  its  failure  to  modify  that 
rule  over  the  years,  see  Boys  Markets, 
Inc.  V.  Retail  Clerks  Union,  398  U.S. 
235,  241-242,  90  S.Ct.  1583,  1587-1588, 
26    L.Ed.2d    199     (1970)  ;     Girouard    v. 


United  States,  328  U.S.  61,  69-70,  66 
S.Ct.  826,  829-830,  90  L.Ed.  1084 
(1946)  ;  Helvering  v.  Ilallock,  309  U.S. 
106,.  119-120,  60  S.Ct.  444,  451-452, 
84  L.Ed.  604  (1940)  ;  by  anytliing  that 
transpired  during  the  preparation  for  and 
accomplishment  of  the  1952  revision  of 
the  Patent  Code,  or  because  in  rem  in- 
validity provisions,  see  n.  34,  infra,  have 
disappeared  from  recent  proposals  for  re- 
form of  the  patent  statute. 

18.  Professors  Moore  and  Currier  point  out 
that  one  of  the  underpinnings  of  the  gen- 
eral concept  of  res  judicata  is  the  pre- 
vention of  harassment  of  some  litigants 
by  the  repeated  assertion  of  the  same  or 
different  claims  against  them  by  others, 
and  that  this  problem  is  simply  not  pres- 
ent where  the  person  asserting  an  estop- 
pel was  not  a  party  (or  privy  to  a  party) 
in  the  earlier  suit.  They  then  argue 
that  "the  doctrine  of  judicial  finality  is 
not  a  catch-penny  contrivance  to  dis- 
pose of  cases  merely  for  the  sake  of  dis- 
position and  clear  up  dockets  in  that 
manner."  Aloore  &  Currier,  supra,  n.  7, 
at  308.  On  the  other  hand.  Professor 
Vestal  argues  that  "[jjudges,  overwhelm- 
e«l  by  docket  loads,  are  looking  for  devices 
to  expedite  their  work.  Preclusion  offers 
an  opportunity  to  eliminate  litigation 
which  is  not  necessary  or  desirable." 
Vestal,  supra,  n.  15,  at  1724. 
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of  the  calculus  the  effect  on  judicial  ad- 
ministration, but  it  also  encompasses 
the  concern  exemplified  by  Bentham's 
reference  to  the  gaming  table  in  his  at- 
tack on  the  principle  of  mutuality  of  es- 
toppel. In  any  lawsuit  where  a  defend- 
ant, because  of  the  mutuality  principle, 
is  forced  to  present  a  complete  defense 
on  the  merits  to  a  claim  which  the  plain- 
tiff has  fully  litigated  and  lost  in  a  prior 
action,  there  is  an  arguable  misallocation 
of  resources.  To  the  extent  the  defend- 
ant in  the  second  suit  may  not  win  by  as- 
serting, without  contradiction,  that  the 
plaintiff  had  fully  and  fairly,  but  un- 
successfully, litigated  the  same  claim  in 
the  prior  suit,  the  defendant's  time  and 
money  are  diverted  from  alternative  uses 
— productive  or  otherwise — to  relitiga- 
tion of  a  decided  issue.  And  still  as- 
suming that  the  issue  was  resolved  cor- 
rectly in  the  first  suit,  there  is  reason  to 
be  concerned  about  the  plaintiff's  allo- 
cation of  resources.  Permitting  repeat- 
ed litigation  of  the  same  issue  as  long  as 
the  supply  of  unrelated  defendants  holds 
out  reflects  either  the  aura  gaming  table 
or  "a  lack  of  discipline  and  of  disinter- 
estedness on  the  part  of  the  lower  courts, 
hardly  a  worthy  or  wise  basis  for  fash- 
ioning rules  of  procedure."  Kerotest 
Mfg.  Co.  v.  C-O-Two  Co.,  342  U.S.  180, 
185,  72  S.Ct.  219,  222,  96  L.Ed.  200 
(1952).  Although  neither  judges,  the  par- 
ties, nor  the  adversary  system  perform 
perfectly  in  all  cases,  the  requirement 
of  determining  whether  the  party  against 
whom  an  estoppel  is  asserted  had  a  full 
and  fair  opportunity  to  litigate  is  a 
most  significant  safeguard. 

[3]  Some  litigants — those  who  never 
appeared  in  a  prior  action — may  not  be 
collaterally  estopped  without  litigating 
the  issue.  They  have  never  had  a  chance 
to  present  their  evidence  and  arguments 
on  the  claim.     Due  process  prohibits  es- 
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topping  them  despite  one  or  more  exist- 
ing adjudications  of  the  identical  issue 
which  stand  squarely  against  their  posi- 
tion. See  Hansberry  v.  Lee,  311  U.S.  32, 
40,  61  S.Ct.  115,  117,  85  L.Ed.  22  (1940)  ; 
Bemhard,  supra,  19  Cal.2d,  at  811,  122 
P.2d,  at  894.  Also,  the  authorities  have 
been  more  willing  to  permit  a  defend- 
ant in  a  second  suit  to  invoke  an  estop- 
pel against  a  plaintiff  who  lost  on  the 
same  claim  in  an  earlier  suit  than  they 
have  been  to  allow  a  plaintiff  in  the  sec- 
ond suit  to  use  offensively  a  judgment  ob- 
tained by  a  different  plaintiff  in  a  prior 
suit  against  the  same  defendant.**  But 
the  case  before  us  involves  neither  due 
process  nor  "offensive  use"  -questions. 
Rather,  it  depends  on  the  considerations 
weighing  for  and  against  permitting  a 
patent  holder  to  sue  on  his  patent  after 
it  has  once  been  held  invalid  following  op- 
portunity for  full  and  fair  trial. 

[4]  There  are  several  components  of 
the  problem.  First,  we  analyze  the  pro- 
posed abrogation  or  modification  of  the 
Triplett  rule  in  terms  of  those  considera- 
tions relevant  to  the  patent  system.  Sec- 
ond, we  deal  broadly  with  the  economic 
costs  of  continued  adherence  to  Triplett. 
Finally,  we  explore  the  nature  of  the 
burden,  if  any,  which  permitting  paten- 
tees to  relitigate  patents  once  held  in- 
valid imposes  on  the  federal  courts. 


Starting  with  the  premise  that  the 
statutes  creating  the  patent  system,  ex- 
pressly sanctioned  by  the  Constitution,** 
represent  an  affirmative  policy  choice  by 
Congress  to  reward  inventors,  respond- 
ents extrapolate  a  special  public  interest 
in  sustaining  "good"  patents  and  charac- 
terize patent  litigation  as  so  technical  and 
difficult  as  to  present  unusual  potential 
for  unsound  adjudications.  Although 
Triplett  made  no  such  argument  in  sup- 


19.  But  see  United  State.s  v.  TTnited  Air 
Lines,  supra,  n.  13 ;  Zdanok  v.  Glidden 
Co.,  supra,  n.  13 ;  Currie,  supra,  53  Cal. 
L.Rev.,  at  28-37 ;  Vestal,  supra,  50  Iowa 
L.Rev.,  at  55-59 ;  cf.  Seminel,  Collateral 
Estoppel,  Mutuality,  and  Joinder  of  Par- 
ties, 68  Col.L.Rev.   1457    (19G8) ;    Wein- 


steiu,  Revision  of  Procedure,  Some  Prob- 
lems in  Cla.ss  Artions,  9  Buff.L.Rev.  433, 
448-454  (19G0) ;  Note,  35  Geo.Wash.L. 
Rev.  1010  (1967). 

20.    IJ.S.Const.,  Art.  I,  §  8,  cl.  8. 
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port  of  its  holding,  that  rule,  offering  the 
unrestricted  right  to  relitigate  patent 
validity,  is  thus  deemed  an  essential  safe- 
guard against  improvident  judgments 
of  invalidity .2' 

We  fully  accept  congressional  judg- 
ment to  reward  inventors  through  the 
patent  system.  We  are  also  aware  that 
some  courts  have  frankly  stated  that  pat- 
ent litigation  can  present  issues  so  com- 
plex that  legal  minds,  without  appropri- 
ate grounding  in  science  and  technology, 
may  have  difficulty  in  reaching  deci- 
sion.2-  On  the  other  hand  this  Court  has 
observed  that  issues  of  nonobviousness 
under  35  U.S.C.  §  103  present  difficul- 
ties "comparable  to  those  encountered 
daily  by  the  courts  in  such  frames  of  ref- 
erence as  negligence  and  scienter,  and 
should  be  amenable  to  a  case-by-case  de- 
velopment." Graham  v.  John  Deere  Co., 
383  U.S.  1,  18,  86  S.Ct.  684,  694,  15  L. 
Ed.2d  545  (1966).  But  assuming  a  pat- 
ent case  so  difficult  as  to  provoke  a  frank 
admission  of  judicial  uncertainty,  one 
might  ask  what  reason  there  is  to  expect 
that  a  second  District  Judge  or  Court  of 
Appeals  would  be  able  to  decide  the  issue 
more  accurately.     Moreover,  as  Grahxim 


also  indicates.  Congress  has  from  the  out- 
set chosen  to  impose  broad  criteria  o( 
patentability  while  lodging  in  the  federal 
courts  final  authority  to  decide  that  ques- 
tion. 383  U.S.,  at  10,  86  S.Ct.,  at  690. 
In  any  event  it  cannot  be  sensibly  con- 
tended that  all  issues  concerning  patent 
validity  are  so  complex  and  unyielding. 
Nonobviousness  itself  is  not  always  dif- 
ficult to  perceive  and  decide  and  other 
questions  on  which  patentability  depends 
are  more  often  than  not  no  more  diffi- 
cult than  those  encountered  in  the  usual 
nonpatent  case.^^ 

Even  conceding  the  extreme  intricacy 
of  some  patent  cases,  we  should  keep 
firmly  in  mind  that  we  are  considering 
the  situation  where  the  patentee  waa 
plaintiff  in  the  prior  suit  and  chose  to 
litigate  at  that  time  and  place.  Presum- 
ably he  was  prepared  to  litigate  and  to 
litigate  to  the  finish  against  the  defend- 
ant there  involved.  Patent  litigation 
characteristically  proceeds  with  some  de- 
liberation and  with  the  avenues  for  dis- 
covery available  under  the  present  rules 
of  procedure,  there  is  no  reason  to  sup- 
pose that  plaintiff  patentees  would  face 
either  surprise  or  unusual  difficulties  in 


21.    The   Court    of   Claims    has   stated: 

"For  patent  litigation  there  is  a  si>ecial 
reason  why  relitigation  is  not  nutomati- 
rally  banned  as  needless  or  redundant, 
and  why  error  should  not  be  perpetuated 
without  inquiry.  Patent  validity  raises 
issues  significant  to  tlie  public  as  well  as 
to  the  named  parties.  Sinclair  &  Carroll 
Co.  V.  Interchemical  Corp.,  325  U.S.  327, 
330,  65  S.Ct.  1143.  89  L.Ed.  1644  (1945). 
It  is  just  as  important  that  a  good  pat- 
ent be  ultimately  upheld  as  that  a  bad 
one  be  definitively  stricken.  At  tlie  same 
time  it  must  be  remembered  that  the 
issue  of  patent  validity  is  often  'as  fugi- 
tive, impalpable,  wayward,  and  vague  a 
phantom  as  exists  in  the  whole  para- 
phernalia of  legal  concepts.  *  •  *  If 
there  be  an  issue  more  troublesome,  or 
more  apt  for  litigation  than  this,  we  are 
not  aware  of  it.'  Harries  v.  Air  King 
Pro<luct8  Co.,  supra,  183  F.2d  [158],  at 
162  (per  L.  Hand,  C.  J.).  Because  of 
the  intrin.sic  nature  of  the  subject,  the 
first  decision  can  be  quite  wrong,  or  de- 
rived from  an  insufficient  record  or 
presentation."  Technograph  Printed  Cir- 
cuits,  supra,   372   F.2d,   at  977-978. 


22.  See  Nyyssonen  v.  Bendix  Corp.,  342 
F.2d  531,  532  (CAl  1965)  ;  Harries  v. 
Air  King  Products  Co..  183  F.2d  158,  164 
(CA2  1950)  ;  Parke-Davis  &  Co.  v.  H. 
K.  Mulford  Co.,  189  F.  95.  115  (SDXY 
1911). 

23.  The  Triplett  rule  apparently  oi)erate8 
to  defeat  a  plea  of  estoppel  where  a 
patent  lias  been  declared  invalid  under 
provisions  other  than  35  U.S.C.  §  103, 
the  section  defining  nonobviousness  of  the 
subject  matter  as  a  prerequisite  to  pat- 
entability and  giving  rise  to  many  techni- 
cal issues  which  it  is  claimed  courts  are 
poorly  equipped  to  judge.  Under  §  101 
and  §  102  of  the  1952  Act,  patentability 
is  also  conditioned  on  novelty  and  utility. 
Some  subsections  of  §  102 — each  of  which 
can  result  in  the  loss  of  a  patent — involve 
completely  nonteclinical  issues.  Yet  the 
breadth  of  Triplet  t  would  force  defend- 
ants in  repetitious  suits  on  a  patent  in- 
validated on  one  of  these  grounds  to  re- 
peat proof  which  may  be  simple  of  under- 
standing   yet    expensive    to    produce. 
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getting  all  relevant  and  probative  evi- 
dence before  the  court  in  the  first  litiga- 
tion. 

Moreover,  we  do  not  suggest,  without 
legislative  guidance,  that  a  plea  of  es- 
toppel by  an  infringement  or  royalty  suit 
defendant  must  automatically  be  accept- 
ed once  the  defendant  in  support  of  his 
plea  identifies  the  issue  in  suit  as  the 
identical  question  finally  decided  against 
the  patentee  or  one  of  his  privies  in  pre- 
vious litigation.-^  Rather,  the  patentee- 
plaintiff  must  be  permitted  to  demon- 
strate, if  he  can,  that  he  did  not  have 
"a  fair  opportunity  procedurally,  sub- 
stantively and  evidentially  to  pursue  his 
claim  the  first  time."  Eisel  v.  Columbia 
Packing  Co.,  181  F.Supp.  298,  301  (Mass. 
1960).  This  element  in  the  estoppel  de- 
cision will  comprehend,  we  believe,  the 
important  concerns  about  the  complexity 
of  patent  litgation  and  the  posited  haz- 
ard that  the  prior  proceedings  were  seri- 
ously defective. 

Determining  whether  a  patentee  has 
had  a  full  and  fair  chance  to  litigate  the 
validity  of  his  patent  in  an  earlier  case 
is  of  necessity  not  a  simple  matter.  In 
addition  to  the  considerations  of  choice 
of  forum  and  incentive  to  litigate  men- 
tioned above,25  certain  other  factors  im- 
mediately emerge.  For  example,  if  the 
issue  is  nonobviousness,  appropriate  in- 
quiries would  be  whether  the  first  validi- 
ty determination  purported  to  employ 
the  standards  announced  in  Graham  v. 
John  Deere  Co.,  swpra;  whether  the 
opinions  filed  by  the  District  Court  and 
the  reviewing  court,  if  any,  indicate  that 
the  prior  case  was  one  of  those  relatively 
rare  instances  where  the  courts  wholly 
failed  to  grasp  the  technical  subject  mat- 

24.  Sec  nn.  34-35,  infra. 

25.  See  Z<l;mok  v.  Glidden  Co.,  supra,  n. 
13,  327  r.2d,  at  95G;  Teitelb.num  Furs, 
Inc.,  ,SH/>w,  n.  IG,  58  Ca).2d,  iit  00G-C07, 
25  Cal.Rptr.  at  561,  375  P.2d,  nt  441; 
ff.  Borncr  v.  Briti.sh  Commonwealth  Paci- 
fic Airlines,  Ltd.,  34G  F.2d  532,  540- 
541  (CA2  1965). 

26.  It  has  been  argued  that  ore  factor  to 
be  considered  in   deciding  whether  to   al- 
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ter  and  issues  in  suit;  and  whether  with- 
out fault  of  his  own  the  patentee  \vas  de- 
prived of  crucial  evidence  or  witnesses 
in  the  first  litigation.^^  But  as  so  often 
is  the  case,  no  one  set  of  facts,  no  one 
collection  of  words  or  phrases,  will  pro- 
vide an  automatic  formula-  for  proper 
rulings  on  estoppel  pleas.  In  the  end, 
decision  will  necessarily  rest  on  the  trial 
courts'  sense  of  justice  and  equity. 

We  are  not  persuaded,  therefore,  that 
the  Triplett  rule,  as  it  was  formulated,  is 
essential  to  effectuate  the  purposes  of 
the  patent  system  or  is  an  indispensable 
or  even  an  effective  safeguard  against 
faulty  trials  and  judgments.     Whatever 
legitimate  concern  there  may  be  about  the 
intricacies  of  some  patent  suits,  it  is  in- 
sufficient in  and  of  itself  to  justify  pat- 
entees relitigating  validity  issues  as  long 
as  new  defendants  are  available.    This  is 
especially  true  if  the  court  in  the  second 
litgation  must  decide  in  a  principled  way 
whether  or  not  it  is  just  and  equitable 
to  allow  the  plea  of  estoppel  in  the  case 
before  it. 


B 


An  examination  of  the  economic  con- 
sequences of  continued  adherence  to  Trip- 
lett has  two  branches.     Both,  however, 
begin  with  the  acknowledged  fact  that 
patent  litigation  is  a  very  costly  process. 
Judge  Frank  observed  in  1942  that  "the 
expense  of  defending  a  patent  suit  is  oft- 
en staggering  to  the  small  businessman." 
Picard  v.  United   Aircraft  Corporation, 
128  F.2d  632,  641  (CA2  1942)   (concur- 
ring opinion).     In  Lear,  Inc.  v.  Adkins, 
395  U.S.  653,  669,  89  S.Ct.  1902,  1910, 
23  L.Ed.2d  610    (1969),  we  noted  that 
one  of  the  benefits  accruing  to  a  business- 
low  a  plea  of  estoppel  in  a  second  action  ■ 
is    the    ixjssibility    that    the    judsment    in 
the  first  action  was  a  compromise  verdict 
by   a  jury.     This   problem  has  not,   how- 
ever,  been    deemed   sufficient   to   preclude 
abrogation  of  the   mutuality   principle  in 
other--contexts.     Nor  would  it  appear  to 
be  a  significant  consideration  in  deciding 
when    to    sustain    a    plea    of    estoppel    in 
patent  litigation,  since  most  patent  cases 
are  tried  to  the  court.     See  n.  30,  infra. 
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man  accepting  a  license  from  a  patentee 
who  was  threatening  him  with  a  suit  was 
avoiding  "the  necessity  of  defending  an 
expensive  infringement  action  during  the 
period  when  he  may  be  least  able  to  af- 
ford one."  Similarly,  in  replying  to 
claims  by  alleged  infringers  that  they 
have  been  guilty  of  laches  in  suing  on 
their  patents,  patentees  have  claimed 
that  the  expense  of  litigating  forced 
them  to  postpone  bringing  legal  action. 
See,  e.  g.,  Baker  Mfg.  Co.  v.  Whitewater 
Mfg.  Co.,  430  F.2d  1008,  1014-1015  (CA 
7  1970).  In  recent  congressional  hear- 
ings on  revision  of  the  patent  laws,  a 
lawyer-businessman  discussing  a  propos- 
al of  the  American  Society  of  Inventors 
for  government-sponsored  insurance  to 
provide  funds  for  litigation  to  individual 
inventors  holding  non-assigned  patents 
stated:  "We  are  advised  that  the  aver- 
age cost  for  litigating  a  patent  is  about 
$50,000."  27 

This  statement,  and  arguments  such 
as  the  one  made  in  Baker  Mfg.,  supra, 
must  be  assessed  in  light  of  the  fact  that 
they  are  advanced  by  patentees  contem- 
plating action  as  plaintiffs,  and  paten- 

27.  Iicnring.s  before  Subcommittee  on  Pat- 
ents, Trademarks,  and  CopyriKlits  of 
Senate  Committer  on  the  Judiciary,  on 
Patent  Law  Revision,  OOtli  Cong..  2d 
Sess.,  at  616  (196S)  (statement  of  Henry 
J.  Cappello,  President,  Space  Kecovery 
Research  Center,  Inc.,  and  ixmsultant  on 
patent  policy  for  the  National  Small 
Business  Association)  (hereafter  1968 
Senate  Hearings). 

28.  Hearings  before  Subcommittee  on  Pat- 
ents, Trademarks,  and  Copyrights  of  Sen- 
ate Committee  on  the  Judiciary,  on  Pat- 
ent Law  Revision,  9()th  Cong.,  1st  Sess., 
at  10.3  (1967)  (statement  of  James  W. 
Birkenstock,  Vice  President,  I.B.^L 
Corp.)  (hereafter  1967  Senate  Hear- 
ings). 

It  is  significant  that  the  President's 
Commission  identified  as  one  of  its 
primary  objectives  "reduc[ing]  the  ex- 
pense of  obtaining  and  litigating  a  pat- 
ent." "To  Promote  the  Progress  of 
*  •  •  Useful  Arts"  in  an  Age  of 
E.xploding  Technology,  Report  of  the 
President's  Commis.sion  on  the  Patent 
System,  p.  4  (1966)  (hereafter  Commis- 
sion Report).    Judge  Rich  of  the  Court  of 


tees  are  heavily  favored  as  a  class  of 
litigants  by  the  patent  statute.  Section 
282  of  the  Patent  Code  provides,  in  per- 
tinent part: 

"A  patent  shall  be  presumed  valid. 
The  burden  of  establishing  invalidity 
of  a  patent  shall  rest  on  a  party  assert- 
ing it." 

If  a  patentee's  expense  is  high  though  he 
enjoys  the  benefits  of  the  presumption  of 
validity,  the  defendant  in  an  infringe- 
ment suit  will  have  even  higher  costs  as 
he  both  introduces  proof  to  overcome 
the  presumption  and  attempts  to  rebut 
whatever  proof  the  patentee  offers  to 
bolster  the  claims.  In  testimony  before 
the  Senate  subcommittee  considering  pat- 
ent law  revision  in  1967,  a  member  of  the 
President's  Commission  on  the  Patent 
System  discussed  the  financial  burden 
looming  before  one  charged  as  a  defend- 
ant in  a  complex  infringement  action  in 
terms  of  amounts  that  sometimes  run  to 
"hundreds  of  thousands  of  dollars."** 

Statistics  tend  to  bear  this  out.     Pat- 
ent suits  comprise  between   1   and  2% 
of  the  total  number  of  civil  cases  filed 
each  year  in  the  District  Courts.**    De- 
Customs  and  Patent  Appeal.s,  whose  pub- 
lic   reaction    to    the    Commission    Reiwrt 
was   mixed,    did   agree   that    "[I]itigation 
being  as   expensive  as  it   is,   no  one  em- 
barks  upon   it  lightly."     Rich,  The  Pro- 
posed   Patent    Legislation :      Some    Com- 
ments,    35     Geo.Wash.L.Rev.     641,     644 
(1967). 

29.  In  fiscal  1968,  71,449  civil  actions  were 
filed  in  the  federal  district  courts,  857 
of  which  were  patent  suits.  In  fiscal 
1969,  77,193  civil  suits  were  filed;  889 
involved  patents.  In  fiscal  1970,  87,321 
civil  suits  were  initiated,  1,023  of  which 
involved  patents.  Annual  Report  of  the 
Director  of  the  Administrative  Office  of 
the  United  States  Courts  for  the  Fiscal 
Year  Ended  June  30,  1968,  Table  C-2 
(1969)  ;  Annual  Report  of  the  Director 
of  the  Administrative  Office  of  United 
States  Courts  for  the  Fi.scal  Year  Ended 
June  30.  1969.  Table  C-2  (1970)  ;  An- 
nual Report  of  the  Director  of  the  Ad- 
ministrative Office  of  the  I'nited  States 
Courts  for  the  Fiscal  Year  Ended  June 
30,  1970,  Table  C-2  (temp.ed.l971) 
(hereafter  Annual  Report  1968,  etc.). 
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spite  this  relatively  small  figure,  and 
notwithstanding  the  overwhelming  tend- 
ency to  try  these  suits  without  juries,'"' 
patent  cases  that  go  to  trial  seem  to  take 
an  inordinate  amount  of  trial  time.^' 
While  in  1961  a  Senate  staff  report 
stated  that  the  "typical  patent  trial, 
without  a  jury,  was  completed  in  3  days 
or  less,"  ^2  recent  figures  indicate  that 
this  description  of  the  time  required  is 
today  inaccurate. ^•''  And  time — ^particu- 
larly trial  time— is  unquestionably  ex- 
pensive. 

As  stated  at  the  outset  of  this  section, 
the  expense  of  patent  litigation  has  two 
principal  consequences  if  the  Triplett 
rule  is  maintained.  First,  assuming  that 
a  perfectly  sound  judgment  of  invalidity 
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has  been  rendered  in  an  earlier  suit  in- 
volving the  patentee,  a  second  infringe- 
ment action  raising  the  same  issue  and 
involving  much  of  the  same  proof  has 
a  high  cost  to  the  individual  parties. 
The  patentee  is  expending  funds  on  liti- 
gation to  protect  a  patent  which  is  by 
hypothesis  invalid.  These  moneys  could 
be  put  to  better  use,  such  as  further 
research  and  development.  The  alleged 
infringer — operating  as  he  must  against 
the  presumption  of  validity — is  forced 
to  divert  substantial  funds  to  litigation 
that  is  wasteful. 

The  second  major  economic  considera- 
tion is  far  more  significant.  Under 
Triplett,  only  the  comity  restraints  flow- 
ing from  an  adverse  prior  judgment  op- 


30.  Most  patent  cases  are  trieil  to  the  court. 
In  fiscal  1968,  1969,  and  1970,  the  total 
number  of  patent  cases  going  to  trial  and 
the  number  of  patent  cases  going  to  ju- 
ries were,  respectively  :  1968 — 131,  2  ; 
1969—132,  8;  and  1970—119,  3.  An- 
nual Reports,  1968-1970,  aitpra  n.  29, 
Table  C-S. 

31.  The  table  below  compares  patent  cases 
tried  to  the  court  during  fiscal  1968, 
1969,  and  1970  with  all  nonjury  civil 
cases  tried  during  the  same  years.  It 
reveals  several  facts:  (1)  something  over 
90%  of  all  civil  litigation  is  concluded 
within  three  full  trial  days,  but  less  than 
half  the  patent  cases  are  concluded  in 
such  a  period  of  time ;  (2)  whereas  be- 
tween 1.2%  and  1.7%  of  civil  nonjury 
trials  in  general  require  10  or  more  trial 
days,  between  14.7%  and  19%  of  the  pat- 
ent cases  tried  to  the  court  require  10 
or  more  days  to  <onclude ;  and  (3), 
while  the  three-.vear  trend  in  the  district 
courts  appears  to  be  toward  more  ex- 
peditious handling  of  civil  ca.ses  tried 
without  a  jury  in  terms  of  an  annual  in- 
crease in  the  percentage  of  cases  con- 
cluded in  three  trial  days  or  less  and  an 
overall  decrease  in  the  jiercentage  of  cases 
requiring  10  or  more  days,  the  trends  in 
patent  litigation  are  exactly  contrary. 

Fiscal  196S  Fiscal  1969  Fiscal  1970 
Total  civil  non-jury 

trials     5,478         5,619         6,078 

Total  patent  non-jury 

trials     129  124  116 

Approx.  %  of  non-jury 

civil  cases  concluded 

in    3    trial    days   or 

less    92.2  ,92.8  93.1 


Approx.  %  of  non-jury 

patent  cases  con- 
cluded   in     3    trial 

day   or    less    49.6  46.8  44.0 

Approx.  %  of  non-jury 

civil     trials     taking 

10    or    more    trial 

days  to  conclude  . .  1.7  1.2  1.3 

Approx.  %  of  non-jury 

patent  trials  taking 

10    or    more    trial 

days  to  conclude  .  .  14.7  15.3  19 

Source:       Annual     Reports.     1968-1970, 
■supra,  n.  29,  Table  C-8. 

32.  "An  Analysis  of  Patent  Litigation 
Statistics,"  Staff  Report  of  the  Subcom- 
mittee on  Patents,  Trademarks,  and 
Copyrights  of  Senate  Committee  on  the 
Judiciary,  S6th  Cong.,  2d  Sess.,  2  (1961) 
(hereafter  1961   Staff  Report). 

33.  See  n.  31,  supra.  The  1961  Staff  Re- 
port also  noted  that  during  the  "fiscal 
years  1954-58  *  *  •  nine  [patent] 
trials  consumed  20  or  more  days."  1961 
Staff  Report,  supra  n.  32.  at  2.  Fur- 
ther examination  of  recent  figures  from 
the  Administrative  Office  of  Courts  in- 
dicates that  this  statement  would  also  be 
of  questionable  validity  today.  In  fiscal 
1968,  38  civil  trials  that  took  20  days 
or  more  to  try  were  terminated.  Of 
these,  five,  or  about  13%,  were  patent 
cases.  The  comparable  figures  for  fiscal 
1969  are  28  civil  trials  requiring  20  or 
more  days  concluded,  seven  (25%)  of 
which  were  patent  cases.  /In  fiscal  1970, 
32  such  civil  cases  were  terminated;  sev- 
en, or  about  22%,  of  these  suits  were 
patent  cases.  Annual  Reports,  1968- 
1970,  supra  n.  29,  Table  C-9. 
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erate  to  limit  the  patentee's  right  to  sue 
different  defendants  on  the  same  patent. 
In  each  successive  suit  the  patentee  en- 
joys the  statutory  presumption  of  valid- 
ity, and  so  many  easily  put  the  alleged 
infringer  to  his  expensive  proof.  As 
a  consequence,  prospective  defendants 
will  often  decide  that  paying  royalties 
under  a  license  or  other  settlement  is 
preferable  to  the  costly  burden  of  chal- 
lenging the  patent. 

The  problem  has  surfaced  and  drawn 
comment  before.  See,  e.  g.,  Nickerson  v. 
Kutschera,  supra,  419  F.2d.  at  988  n. 
4  (dissenting  opinion);  Picard  v.  Unit- 
ed Aircraft  Corp.,  supra,  128  F.2d,  at 
641-642  (concurring  opinion).  In  1961, 
the  Senate  Judiciary  Subcommittee  on 
Patents,  Trademarks,  and  Copyrights 
published  a  staff  study  of  infringement 
and  declaratory  judgment  actions  termi- 
nated in  the  District  Courts  and  Courts 
of  Appeals  during  1949-1958;  the  report 
showed  62  actions  commenced  after  an 
earlier  determination  that  the  patent  in 
suit  was  not  valid.  It  also  noted  that  the 
"vast  majority"  of  such  suits  were  term- 
inated without  a  second  adjudication  of 
validity.  1961  Staff  Report,  supra,  at  19. 
It  is  apparent  that  termination  without 
a  second  adjudication  of  validity  was  the 
result  of  a  licensing  agreement  or  some 
other  settlement  between  the  parties  to 
the  second  suit.  It  is  also  important  to 
recognize  that  this  study  covered  only 
cases  filed  and  terminated ;  there  we» 
undoubtedly  more  suits  that  were  threat- 
ened but  not  filed,  because  the  threat 
alone  was  sufficient  to  forestall  a  chal- 
lenge to  the  patent. 

34.    "Estoiipel    and   Canccllntion 

"(a)  In  any  notion  in  a  Federal  court 
in  which  tiic  issue  of  the  validity  or 
scoi)e  of  a  claim  of  a  patent  i.s  prop- 
erly before  the  court,  and  tlie  owner  of 
the  patent  as  shown  by  the  records  of 
the  Patent  Office  is  a  party  or  has  been 
given  notice  as  provided  in  subsection 
(e)  of  this  section,  a  final  adjudication, 
from  which  no  appeal  has  been  or  can  be 
taken,  limiting  the  scope  of  the  claim  or 
holding  it  to  be  invalid,  shall  constitute 
an  estoppel  against  the  patentee,  and 
those  in  privity  with  him,  in  any  subse- 
qnent    Federal    action,    and    may    consti- 


This  is  borne  out  by  the  observations 
of  the  President's  Commission  on  the 
Patent  System  and  recent  testimony  on 
proposals  for  changes  in  the  patent  laws. 
Motivated  by  the  economic  consequences 
of  repetitious  patent  litigation,  the  Com- 
mission proposed: 

"A  final  federal  judicial  determina- 
tion declaring  a  patent  claim  invalid 
shall  be  in  rem,  and  the  cancellation 
of  such  claim  shall  be  indicated  on  all 
patent  copies  subsequently  distributed 
by  the  Patent  Office."  Recommenda- 
tion XXIII,  Commission  Report,  supra 
n.  28,  at  38. 

The  Commission  stressed  the  competitive 
disadvantage  imposed  on  an  alleged  in- 
fringer who  is  unable  or  unwilling  to 
defend  a  suit  on  the  patent,  stating  also 
that  a  "patentee,  having  been  afforded 
the  opportunity  to  exhaust  his  remedy  of 
appeal  from  a  holding  of  invalidity,  has 
had  his  'day  in  court'  and  should  not 
be  allowed  to  harass  others  on  the  basis 
of  an  invalid  claim.  There  are  few,  if 
any,  logical  grounds  for  permitting  him 
to  clutter  crowded  court  dockets  and  to 
subject  others  to  costly  litigation."  Id., 
at  39.  The  report  provoked  the  introduc- 
tion of  several  bills  to  effect  broad 
changes  in  the  patent  system.  Some  bills 
contained  provisions  imposing  an  inflex- 
ible rule  of  in  rem  invalidity  operating 
against  a  patentee  regardless  of  the 
character  of  the  litigation  in  which  his 
patent  was  first  declared  invalid.  See 
S.  1042,  90th  Cong.,  1st  Sess.  (1967),  § 
294,  and  H.R.  5924,  90th  Cong.,  1st  Sess. 
(1967),  §  294 ;3*  cf.  S.  3892,  90th  Cong., 

tutc  an  estoppel  in  such  other  Federal 
actions  as  the  latter  court  may  deter- 
mine, involving  su<-h  patent.  Witiiin  thir- 
ty days  of  such  adjudication  the  clerk 
of  the  court  shall  transmit  notice  thereof 
to  the  foinmissioner,  who  sliall  place  the 
same  in  the  public  recorils  of  the  Pat- 
ent Office  pertainirg  to  such  patent,  and 
enilorse  notice  on  all  copies  of  the  |)atcnt 
tlier(;after  distributed  by  the  Patent 
Offi<'C  that  the  patent  is  subject  to  such 
adjudication. 

"(b)  In  any  action  as  .set  forth  in  sub- 
section (a)  of  this  section,  upon  a  final 
adjudication    from    which    no   appeal    has 
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2d  Sess.  (1968).  §  294.'«5  Hearings  were 
held  in  both  houses  on  these  and  other 
patent  revision  bills.^^ 

In  the  Senate  hearings,  a  member  of 
the  President's  Commission   remarked: 

"The  businessman  can  be  subjected  to 
considerable  harassment  as  an  alleged 
infringer.  Even  in  cases  where  he 
feels  strongly  that  the  patent  would 
ultimately  be  held  invalid,  when  he 
considers  the  hundreds  of  thousands 
of  dollars  in  complex  cases  that  could 
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be  involved  in  defending  a  suit,  he  may 
conclude  that  the  best  course  of  ac- 
tion is  to  settle  for  less  to  get  rid  of 
the  problem.  These  nuisance  settle- 
ments, although  distasteful,  are  often, 
under  the  present  system,  justified  on 
pure  economics. 


"In  many  instances  the  very  survival 
of  the  small  businessman  may  be  at 
stake.  His  cost  of  fully  litigating  a 
claim  against  him  can  seriously  impair 


been  or  can  be  taken  that  a  claim  of  the 
patent  is  invalid,  the  court  ma.v  order 
cancellation  of  such  claim  from  tlie  pat- 
ent. Such  order  shall  be  included  in 
the  notice  to  the  Commi.ssioner  specified 
in  subsection  (a)  of  this  section,  and  the 
notice  of  cancellation  of  a  claim  shall  bo 
published  b.v  the  Commissioner  and  en- 
dorsed on  all  copies  of  the  patent  there- 
after distributed   by   the   Patent  Office. 

"(c)  In  any  action  in  a  Federal  court 
in  which  the  validity  or  scope  of  a  claim 
of  a  patent  is  drawn  into  question,  the 
owner  of  the  patent,  as  shown  by  the  rec- 
ords of  the  Patent  Office,  shall  have 
the  unconditional  right  to  intervene  to 
defend  the  validity  or  scope  of  such  claim. 
The  party  challenging  the  validity  or 
scope  of  the  claim  shall  serve  upon  the 
patent  owner  a  copy  of  the  earliest  plead- 
ings asserting  such  invalidity.  If  such 
owner  cannot  be  served  with  such  plead- 
ings, after  reasonable  diligence  is  ex- 
ercised, service  may  be  made  as  provided 
for  in  the  Federal  Rules  of  Civil  Pro- 
cedure and,  in  addition,  notice  shall  be 
transmitted  to  the  Patent  Office  and 
sh.all  be  published  in  the  Official  Ga- 
zette." 

35.    "Cancellation  by  Court 

"(a)  In  any  action  in  a  Federal  court 
in  which  the  issue  of  the  validity  of  a 
claim  of  a  patent  is  drawn  into  ques- 
tion, and  the  owner  of  the  patent  as 
shown  by  the  records  of  the  Patent  Office 
is  a  party  or  has  been  given  notice  as 
provided  in  subsection  (b)  of  this  sec- 
tion, the  court  may,  upon  final  adjudica- 
tion, from  which  no  appeal  has  been  or 
can  be  taken,  holding  the  claim  to  be  in- 
valid, after  such  claim  has  previously 
been  held  invalid  on  the  same  ground  by 
a  court  of  competent  jurisdiction  from 
which  no  appeal  has  been  or  can  be 
taken,  order  cancellation  of  such  claim 
from  the  patent.  Within  thirty  days 
of  such  order  the  clerk  of  the  court  shall 
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transmit  notice  thereof  to  the  Commis- 
sioner, who  shall  place  the  same  in  the 
public  records  of  the  Patent  Office  per- 
taining to  such  patent,  and  notice  of  can- 
cellation of  the  claim  sliall  be  published 
by  the  Commissioner  and  endorsed  on  all 
copies  of  the  patent  thereafter  distributed 
by  the  Patent  Office. 

"(b)  In  any  action  in  a  Federal  court 
in  which  the  validity  of  a  claim  of  a  pat- 
ent is  drawn  into  question,  the  owner  of 
the  patent,  as  shown  by  the  records  of  the 
Patent  Office,  shall  have  the  uncondi- 
tional riglit  to  intervene  to  defend  the  va- 
lidity of  such  claim.  The  party  chal- 
lenging the  validity  of  the  claim  shall 
serve  upon  the  patent  owner  a  copy  of 
the  earliest  pleadings  asserting  such  in- 
validity. If  such  owner  cannot  be  served 
with  such  pleadings,  after  reasonable  dili- 
gence is  exercised,  service  may  be  made 
as  provided  for  in  the  Federal  Rules  of 
Civil  Procedure  and,  in  addition,  notice 
shall  be  transmitted  to  the  Patent  Of- 
fice and  shall  be  published  in  the  Official 
J     Gazette." 

36.  See,  e.  g.,  General  Revision  of  the  Pat- 
ent Laws,  Hearings  before  the  House  Ju- 
diciary Committee,  90th  Cong.,  on  II. R. 
5924,  90th  Cong.,  1st  Sess.;  Patent  Law 
Revision,  Hearings  Before  the  Subcom- 
mittee on  Patents,  Trademarks,  and  Copy- 
rights, Senate  Committee  on  the  Judi- 
ciary, 90th  Cong.,  1st  Sess.,  on  S.  2, 
S.  1042,  S.  1377,  and  S.  1691.  In  House 
Hearings,  testimony  on  in  rem  invalidity 
provisions  covered  the  full  spectrum  of 
opinion.  The  Patent  Section  of  the 
American  Bar  As.sociation  was  opposed. 
House  Hearings  464—405.  The  Depart- 
ment of  Justice  favored  it.  Id.,  at  622. 
The  Judicial  Conference  of  the  I'nited 
States  approved  the  provision  in  prin- 
ciple. Report  of  the  Proceedings  of  the 
Judicial  Conference  of  the  United 
States,  Feb.-Sept.  1968,  at  81.  Testimony 
in  the  Senate  Hearings  was  also  varied. 
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his  ability  to  stay  in  business."  1967 
Senate  Hearings,  supra,  at  lOS.^' 

The  tendency  of  Triplett  to  multiply 
the  opportunities  for  holders  of  invalid 
patents  to  exact  licensing  agreements  or 
other  settlements  from  alleged  infringers 
must  be  considered  in  the  context  of  oth- 
er decisions  of  this  Court.  Although  rec- 
ognizing the  patent  system's  desirable 
stimulus  to  invention,  we  have  also  view- 
ed the  patent  as  a  monopoly  which,  al- 
though sanctioned  by  law,  has  the  eco- 
nomic consequences  attending  other  mo- 
nopolies.^ A  patent  yielding  returns  for 
a  device  that  fails  to  meet  the  congres- 
sionally  imposed  criteria  of  patentabili- 
ty is  anomalous.™  This  Court  has  ob- 
served : 

"A  patent  by  its  very  nature  is  af- 
fected with  a  public  interest.  *  *  * 
[It]  is  an  exception  to  the  general 
rule  against  monopolies  and  to  the 
right  to  access  to  a  free  and  open  mar- 
ket. The  far-reaching  social  and  eco- 
nomic consequences  of  a  patent,  there- 
fore, give  the  public  a  paramount  in- 
terest in  seeing  that  patent  monopolies 
spring  from  backgrounds  free  from 
fraud  or  other  inequitable  conduct  and 
that  such  monopolies  are  kept  within 
their  legitimate  scope."  Precision  In- 
strument Mfg.  Co.  V.  Automotive  Main- 

37.  Altlioiigli  these  bills  ilied  in  connnitteo, 
it  is  noteworthy  th;it  by  iiscribing  binding 
effect  to  the  first  federal  declaration  of 
invalidity,  some  of  the  proposed  pro- 
visions went  beyond  mere  abrogation  of 
Triplett's  mutuality  i)rinciple.  Had  the 
statutes  been  enacted  as  propo.sed,  see 
nn.  34-35,  supra,  the  question  of  wheth- 
er the  patentee  had  a  full  and  fair  op- 
I)ortunity  to  litigate  the  validity  of  his 
patent  in  the  first  suit  would  apparent- 
ly have  been  irrelevant  once  it  was  shown 
that  the  patentee  had  received  notice  that 
the   validity   of   his    patent   was   in    issue. 

38.  See  generally  Sears,  Hoebuek  &  Co.  v. 
Stiffel  Co.,  376  I'.S.  225.  229-230,  84 
S.Ct.  7H4.  7.S7-7S.S.  11  L.Ed.2d  601 
(1964)  ;  Conipco  Corp.  v.  Day-Brite 
Lighting,  37G  U.S.  234,  ,S4  S.Ct.  779,  11 
L.Ed.2d  669  (1964)  ;  Kenne«ly,  Patent 
and  Antitrust  Policy :  The  Search  for 
a  Unitary  Theory,  35  Geo. Wash. L.Rev. 
512   (1967). 


tenance  Machinery  Co.,  324  U.S.  806. 
816,  65  S.Ct.  993,  998,  89  L.Ed.  1381 
(1945). 

One  obvious  manifestation  of  this  prin- 
ciple has  been  the  series  of  decisions  in 
which  the  Court  has  condemned  attempts 
to  broaden  the  physical  or  temporal  scope 
of  the  patent  monopoly.  As  stated  in 
Mercoid  v.  Mid-Continent  Investment 
Co.,  320  U.S.  661,  666,  64  S.Ct.  268,  271, 
88  L.Ed.  376   (1944): 

"The  necessities  or  convenience  of  the 
patentee  do  not  justify  any  use  of  the 
monopoly  of  the  patent  to  create  anoth- 
er monopoly.  The  fact  that  the  paten- 
tee has  the  power  to  refuse  a  license 
does  not  enable  him  to  enlarge  the 
monopoly  of  the  patent  by  the  ex- 
pedient of  attaching  conditions  to  its 
use.  United  States  v.  Masonite  Corp., 
[316  U.S.  265,]  277,  62  S.Ct.  1070,  86 
L.Ed.  1461  [(1942)].  The  method  by 
which  the  monopoly  is  sought  to  be 
extended  is  immaterial.  United  States 
V.  Univis  Lens  Co.,  [316  U.S.  241,] 
251-252,  62  S.Ct.  1093,  1094,  86  L. 
Ed.  1408  [(1942)].  The  patent  is  a 
privilege.  But  it  is  a  privilege  which 
is  conditioned  by  a  public  purpose.  It 
results  from  invention  and  is  limited 
to  the  invention  which  it  defines."  ■** 

39.  I'nited  State.s  v.  American  Bell  Tele- 
phone Co.,  128  U.S.  315,  357,  370,  9 
S.Ct.  90,  93,  98,  32  L.E<1.  450  (1888); 
see  also  Katzinger  Co.  v.  Chicago  Mfg. 
Co.,  329  r.S.  394,  400-401,  67  S.Ct. 
416,  419^20,  91  L.Ed.  374  (1947); 
Cuno  Corp.  v.  Automatic  Devices  Corp., 
314  U.S.  84,  92,  02  S.Ct.  37,  41,  86  L.Ed. 
58  (1941)  :  (Jreat  A  &  P  Tea  Co.  v. 
Supermarket  Corp.,  340  U.S.  147,  154- 
155,  71  S.Ct.  127,  131-1.32,  95  L.Ed. 
162    (1950)    (concurring  opinion). 

40.  See  also  Brulotte  v.  Thys  Co.,  379 
U.S.  29,  .S5  S.Ct.  176,  13  L.Ed.2d  99 
(1904)  ;  International  Salt  Co.  v.  United 
States,  .332  U.S.  392,  GS  S.Ct.  12,  92 
L.Ed.  20  (1947)  ;  United  States  v. 
I'nited  States  Oypsuni  Co.,  333  U.S.  304. 
389,  6S  S.Ct.  .525,  .539,  92  L.Ed.  740 
(1948)  ;  Scott  Paper  Co.  v.  Manalus 
Co.,  320  I'.S.  249.  00  S.Ct.  101,  90  L.Ed. 
47  (1945)  ;  Morton  Salt  Co.  v.  Sup- 
pinger  Co.,  314  T\S.  4.88,  491-492,  62 
S.Ct.  402,  404-105,  86  L.Ed.  363  (1942); 
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A  second  group  of  authorities  encour- 
age authoritative  testing  of  patent  valid- 
ity. In  1952,  the  Court  indicated  that 
a  manufacturer  of  a  device  need  not 
await  the  filing  of  an  infringement  ac- 
tion in  order  to  test  the  validity  of  a 
his  own  suit  under  the  Declaratory  Judg- 
ment Act.  Kerotest  Mfg.  Co.  v.  C-O-Two 
competitor's  patent,  but  may  institute 
Fire  Equipment  Co.,  supra,  342  U.S.,  at 
185-186,  72  S.Ct.,  at  222.4'  other  de- 
cisions of  this  type  involved  removal  of 
restrictions  on  those  who  would  challenge 
the  validity  of  patents.*- 

Two  terms  ago  in  Lear,  Inc.  v.  Adkins, 
we  relied  on  both  lines  of  authority  to 
abrogate  the  doctrine  that  in  a  contract 
action   for   unpaid   patent   royalties   the 
licensee  of  a  patent  is  estopped  from  prov- 
ing  "that   his   licensor   was   demanding 
royalties  for  the  use  of  an  idea  which 
was  in  reality  a  part  of  the  public  do- 
main."    395  U.S.,  at  656,  89  S.Ct.,  at 
1904.     The  principle   that  "federal   law 
requires,   that  all   ideas  in   general  cir- 
culation be  dedicated  to  the  common  good 
unless  they  are  protected  by  a  valid  pat- 
ent," 395  U.S.,  at  668,  89  S.Ct.,  at  1910, 
found  support  in  Sea7-s  and  Cotnpco  and 
the  first  line  of  cases  discussed  above.*^ 
The  holding  that  licensee  estoppel  was 
no  longer  tenable  was  rooted  in  the  sec- 
Ethyl    Gasoline    Corp.    v.    I'nited    States, 
309    IT.S.    43G,    455-459,    60    S.Ct.    618. 
624^26,    84    L.Ed.    852    (1940)  :     Inter- 
national    Busine.ss     Machines     Corp.     v. 
United    States.    298    U.S.    131.    56    S.Ct. 
701,    80    L.Ed.    1085     (1936)  ;     Carbice 
Corp.    V.    American    Patents    Corp.,    283 
U.S.    27.    51    S.Ct.    334,    75    L.Ed.    819 
(1931)  ;    Motion   Picture   Patents   Co.   v. 
Universal  Film  Co.,  243  U.S.  502,  37  S.Ct. 
416,  61  L.EU.  871  (1917). 

41.  In  Walker  Process  Equipment,  Inc.  v. 
Food  Machinery  &  Chemical  Corp..  382 
U.S.  172,  86  S.Ct.  347,  15  L.Ed.2d  247 
(1965),  the  defendant  in  an  infringement 
action  was  permitted  to  counterclaim  for 
treble  damages  under  §  4  of  the  Clayton 
Act  by  asserting  tiiat  the  patent  was 
invalid  because  procured  or  enforced  with 
knowledge  of  fraud  practiced  on  the  Pat- 
ent Office,  "provided  ttie  other  elements 
necessary  to  a  [monopolization  case  un- 
der §  2  of  the  Sherman  Act]  are  present." 
Id.,  at  174,  86  S.Ct.,  at  349. 


ond  line  cases  eliminating  obstacles  to 
suit  by  those  disposed  to  challenge  the 
validity  of  a  patent.  395  U.S.,  at  663- 
668,  89  S.Ct.,  at  1907-1910.  Moreover, 
as  indicated  earlier,  we  relied  on  prac- 
tical considerations  that  patent  licensees 
"may  often  be  the  only  individuals  with 
enough  economic  incentive  to  challenge 
the  patentability  of  an  inventor's  discov- 
ery."   395  U.S.,  at  670,  89  S.Ct.,  at  1911. 

To  be  sure,  Lear  obviates  to  some  ex- 
tent the  concern  that  Triplett  prompts 
alleged  infringers  to  pay  royalties  on 
patents  previously  declared  invalid  rath- 
er than  to  engage  in  costly  litigation 
when  infringement  suits  are  threatened. 
Lear  permits  an  accused  infringer  to 
accept  a  license,  pay  royalties  for  a  time, 
and  cease  paying  when  financially  able 
to  litigate  validity,  secure  in  the  knowl- 
edge that  invalidity  may  be  urged  when 
the  patentee-licensor  sues  for  unpaid  roy- 
alties. Nevertheless,  if  the  claims  are  in 
fact  invalid  and  are  identical  {o  those 
invalidated  in  a  previous  suit  against 
another  party,  any  royalties  actually  paid 
are  an  unjust  increment  to  the  alleged 
infringer's  costs.  Those  payments  put 
him  at  a  competitive  disadvantage  vis- 
d-vis  other  alleged  infringers  who  can 
afford  to  litigate  or  have  successfully 
litigated  the  patent's  validity. 

42.  See  MacGregor  v.  Westinghouse  Elec- 
tric &  Mfg.  Co.,  329  T-.S.  402.  407,  67 
S.Ct.  421,  423,  91  L.Ed.  380  (1947)  ;  " 
Katzinger  Co.  v.  Chicago  Metallic  Mfg. 
Co.,  329  U.S.  394,  398-401,  67  S.Ct. 
416,  41.8^21,  91  L.Ed.  374  (1947)  ;  Scott 
Paper    Co.    v.   Marcalus    Mfg.   Co.,    supra 

n.  40;  Sola  Electric  Co.  v.  Jefferson 
Electric  Co.,  317  U.S.  173,  63  S.Ct.  172. 
87  L.Ed.  165  (1942)  ;  Westinghouse 
Electric  Mfg.  Co.  v.  Formica  Insulation 
Co.,  266  U.S.  342,  45  S.Ct.  117,  69  L.Ed. 
316  (1924)  ;  Pope  Mfg.  Co.  v.  GormuUy, 
144  U.S.  224,  234,  12  S.Ct.  632,  636, 
36  L.Ed.  414  (1892). 

43.  See  Sears,  supra,  376  U.S.,  at  229- 
231,  84  S.Ct.,  at  787-788;  see  also  Beck- 
man  Instruments,  Inc.  v.  Technical  De- 
velopment Corp..  433'F.2d  55,  58-59 
(CA7  1970)  ;  Kraly  v.  National  Dis- 
tillers &  Chemical  Corp.,  319  F.Supp. 
1349  (XD  111.1970). 
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This  has  several  economic  consequen- 
ces. First,  the  alleped  infringer  who 
cannot  afford  to  defend  may  absorb  the 
royalty  costs  in  order  to  compete  with 
other  manufacturers  who  have  secured 
holdings  that  the  patent  is  invalid,  cut- 
ting- the  profitability  of  his  business  and 
perhaps  assuring  that  he  will  never  be  in 
a  financial  position  to  challenge  the  pat- 
ent in  court.  On  the  other  hand,  the 
manufacturer  who  has  secui'ed  a  judicial 
holding  that  the  patent  is  invalid  may  be 
able  to  increase  his  market  share  sub- 
stantially, and  he  may  do  so  without  com- 
ing close  to  the  price  levels  that  would 
prevail  in  a  competitive  market.  Be- 
cause he  is  free  of  royalty  payments, 
the  manufacturer  with  a  judgment 
against  the  patent  may  price  his  prod- 
ucts higher  than  competitive  levels  ab- 
sent the  invalid  patent,  yet  just  below 
the  levels  set  by  those  manufacturers 
who  must  pay  royalties.  Third,  consum- 
ers will  pay  higher  prices  for  goods  cov- 
ei'ed  by  the  invalid  patent  than  would  be 
true  had  the  initial  ruling  of  invalidity 
had  at  least  the  potential  for  broader  ef- 
fect. And  even  if  the  alleged  infringer 
can  escape  royalty  obligations  under 
Lear  when  he  is  able  to  bear  the  cost  of 
litigation,  any  royalty  payments  passed 
on  to  consumers  are  as  a  practical  matter 
unrecoverable  by  those  who  in  fact  paid 
them.  Beyond  all  of  this,  the  rule  of 
Triplett  may  permit  invalid  patents  to 
serve  almost  as  effectively  as  would  valid 
patents  as  barriers  to  the  enti*y  of  new 
firms— particularly  small  firms. 

Economic  consequences  like  these,  to 
the  extent  that  they  can  be  avoided, 
weigh  in  favor  of  modification  of  the 
Triplett  mutuality  principle.  Arguably, 
however,  the  availability  of  estoppel  to 
one  charged  with  infringement  of  a  pat- 
ent previously  held  invalid  will  merely 
shift  the  focus  of  litigation  from  the  mer- 
its of  the  dispute  to  the  question  whether 

44.  Including,  npparently,  a  suit  on  a  pat- 
ent i)rcviously  holil  invalid  and  as  to 
which  the  second  court  can  find  no  rea- 
.^onable  argument  for  valiility.  See  Tide- 
water Patent  Development  Co.  v.  Kitchen, 
371   F2d   1004,   1013    (CA4   1967)  ;    Dole 


the  party  to  be  estopped  had  a  full  and 
fair  opportunity  to  litigate  his  claim  in 
the  first  action.  Moore  &  Currier,  supra, 
at  309-310.  It  would  seem  sufficient 
answer  to  note  that  once  it  is  determined 
that  the  issue  in  both  actions  was  iden- 
tical, it  will  be  easier  to  decide  whether 
there  was  a  full  opportunity  to  determine 
that  issue  in  the  first  action  than  it 
would  be  to  relitigate  completely  the 
question  of  validity.  And,  this  does  not 
in  fact  seem  to  have  been  a  problem  in 
other  contexts,  where  strict  mutuality 
of  estoppel  has  been  abandoned. 

It  has  also  been  suggested  that  35  U. 
S.C.  §  285,  which  allows  a  court  to  award 
reasonable  attorney's  fees  to  a  prevailing 
party  "in  exceptional  cases, "'•^  and  35  U. 
S.C.  §  288,  under  which  a  patentee  for- 
feits his  right  to  recover  costs  even  as  to 
the  valid  claims  of  his  patent  if  he  does 
not  disclaim  invalid  claims  before  bring- 
ing suit,  work  to  inhibit  repetitious  suits 
on  invalid  patents.  But  neither  of  these 
provisions  can  operate  until  after  litiga- 
tion has  occurred,  and  the  outlay  re- 
quired to  try  a  lawsuit  presenting  valid- 
ity issues  is  the  factor  which  undoubted- 
ly forces  many  alleged  infringers  into 
accepting  licenses  rather  than  litigating. 
If  concern  about  such  license  agreements 
is  proper,  as  our  cases  indicate  that  it 
is,  the  accused  infringer  should  have 
available  an  estoppel  defense  that  can 
be  pleaded  affirmatively  and  determined 
on  a  pretrial  motion  for  judgment  on  the 
pleadings  or  summary  judgment.  Fed. 
Rules   Civ.Proc.   8(c),   12(c),  and  56. 


As  the  preceding  discussion  indicates, 
although  patent  trials  are  only  a  small 
portion  of  the  total  amount  of  litigation 
in  the  federal  courts,  they  tend  to  be  of 
disproportionate  length.'*''  Despite  this, 
respondents  urge  that  the  burden  on  the 
federal  courts  from  relitigation  of  pat- 
Valve  Co.  V.  Perfection  Bar  Equipment, 
Inc.,   318   F.Supp.    122    (ND   111.1970). 

45.    Sec   nn.   31-33,   supra,   and   accompany- 
ing text. 
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ents  once  held  invalid  is  de  viinimis. 
They  rely  on  the  figures  presented  in 
the  1961  Staff  Committee  Report:  dur- 
ing the  period  1948-1959,  62  federal  suits 
were  terminated  which  involved  relitiga- 
tion of  a  patent  previously  held  invalid, 
a  figure  comprising  about  1%  of  the 
patent  suits  commenced  during  the  same 
period.  The  same  figures  show  that 
these  62  suits  involved  27  patents,  in- 
dicating that  some  patentees  sue  more 
than  once  after  their  patent  has  been 
invalidated.  Respondents  also  urge  that 
most  of  these  62  suits  were  settled  with- 
out litigation.  1961  Staff  Report,  supra, 
at  19.  But,  as  we  have  suggested,  this 
fact  cuts  both  ways. 

Even  accepting  i-espondent's  charac- 
terization of  these  figures  as  de  minimis, 
it  is  clear  that  abrogation  of  Tri-plett 
will  save  some  judicial  time  if  even  a 
few  relatively  lengthy  patent  suits  may 
be  fairly  disposed  of  on  pleas  of  estop- 
pel. More  fundamentally,  while  the 
cases  do  discuss  reduction  in  dockets  as 
an  effect  of  elimination  of  the  mutuality 
requirement,  they  do  not  purport  to  hold 
that  predictions  about  the  actual  amount 
of  judicial  time  that  will  be  saved  under 
such  a  holding  controls  decision  of  that 
question.  Of  course,  we  have  no  compa- 
rable figures  for  the  past  decade  con- 
cerning suits  begun  after  one  declara- 
tion of  invalidity,  although  a  number  of 
recent,  significant  examples  of  repeated 
litigation  of  the  same  patent  have  come 
to  our  attention.^**  Regardless  of  the 
magnitude  of  the  figures,  the  economic 
consequences  of  continued  adherence  to 
Tri-plett  are  serious  and  any  reduction  of 
litigation  in  this  context  is  by  compar- 
ison an  incidental  matter  in  considering 
whether  to  abrogate  the  mutuality  re- 
quirement. 

D 

It  is  clear  that  judicial  decisions  have 
tended  to  depart  from  the  rigid  require- 
ments of  mutuality.  In  accordance  with 
this  trend,  there  has  been  a  correspond- 

46.    See,  e.  g.,  cases  cited  n.  5,  supra;    Brief 
for  Petitioner  B-T,  pp.  13-14  ;    Brief  for 
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ing  development  of  the  lower  courts'  abil- 
ity and  facility  in  dealing  with  questions 
of  when  it  is  appropriate  and  fair  to  im- 
pose an  estoppel  against  a  party  who  has 
already  litigated  an  issue  once  and  lost. 
As  one  commentator  has  stated: 

"Under  the  tests  of  time  and  sub- 
sequent developments,  the  Bernhard 
decision  has  proved  its  merit  and  the 
mettle  of  its  author.  The  abrasive 
action  of  new  factual  configurations 
and  of  actual  human  controversies,  dis- 
posed of  in  the  common-law  tradition 
by  competent  courts,  far  more  than  the 
commentaries  of  academicians,  leaves 
the  decisions  revealed  for  what  it  is, 
as  it  was  written:  a  shining  land- 
mark of  pi'ogress  in  justice  and  law 
administration."  Currie,  supra,  53  Cal. 
L.Rev.,  at  37.  , 

When  these  judicial  developments  are 
considered  in  the  light  of  our  consistent 
view — last  presented  in  Lear,  Inc.  v.  Ad- 
kins — that  the  holder  of  a  patent  should 
not  be  insulated  from  the  assertion  of 
defenses  and  thus  allowed  to  exact  royal- 
ties for  the  use  of  an  idea  that  is  not  in 
fact  patentable  or  that  is  beyond  the 
scope  of  the  patent  monopoly  granted,  it 
is  apparent  that  the  uncritical  accep- 
tance of  the  principle  of  mutuality  of  es- 
toppel expressed  in  Triplett  v.  Lowell  is 
today  out  of  place.  Thus,  we  conclude 
that  Triplett  should  be  overruled  to  the 
extent  it  forecloses  a  plea  of  estoppel  by 
one  facing  a  charge  of  infringement  of  a 
patent  that  has  once  been  declared  in- 
valid. 

IV 

[5]  Res  judicata  and  collateral  estop- 
pel are  affirmative  defenses  that  must 
be  pleaded.  Fed. Rules  Civ.Proc.  8(c). 
The  purpose  of  such  pleading  is  to  give 
the  opposing  party  notice  of  the  plea  of 
estoppel  and  a  chance  to  argue,  if  he  can, 
why  the  imposition  of  an  estoppel  would 
be  inappropriate.  Because  of  Triplett  v. 
Lowell,  petitioner  did  not  plead  estoppel 
and  respondent  never  had  an  opportunity 

the  United  States  as  amicus  curiae,  pp. 
28  and  32,  n.  12. 
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to  challenge  the  appropriateness  of  such 
a  plea  on  the  grounds  set  forth  in  Part 
III  A  of  this  opinion.  Therefore,  given 
the  partial  overruling  of  Triplett,  we  re- 
mand the  case.  Petitioner  should  be  al- 
lowed to  amend  its  pleadings  in  the  Dis- 
trict Court  to  assert  a  plea  of  estoppel. 
Respondent  must  then  be  permitted  to 
amend  its  pleadings,  and  to  supplement 
the   record   with   any   evidence   showing 


why  an  estoppel  should  not  be  imposed  in 
this  case.  If  necessary,  petitioner  may 
also  supplement  the  recoi'd.  In  taking 
this  action,  we  intimate  no  views  on  the 
other  issues  presented  in  this  ca.se.  The 
judgment  of  the  Court  of  Appeals  is  va- 
cated and  the  cause  is  remanded  to  the 
District  Court  for  further  proceedings 
consistent  with  this  opinion. 
Vacated  and   remanded. 
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Two  consolidated  actions  by  union 
members  who  contended  that  collective 
bargaining-  agreement  obligated  employ- 
er to  employ  them  at  place  to  which  em- 
ployer's plant  had  been  relocated  with- 
out loss  of  seniority,  pension,  welfare  and 
other  rights.  From  a  judgment  of  the 
District  Court  for  the  Southern  District 
of  New  York,  Edmund  L.  Palmieri,  J., 
216  F.Supp.  476,  denying  its  motion  to 
dismiss  and  granting  plaintiffs'  motion 
for  judgment  on  the  issue  of  liability, 
the  defendant  appealed  pursuant  to  28 
U.S.C.A.  §  1292(b).  The  Court  of  Ap- 
peals, Friendly,  Circuit  Judge,  held,  in- 
ter alia,  that  prior  determination  of 
Court  of  Appeals  to  effect  that  employees 
had  vested  rights  that  were  not  subject 
to  termination  by  relocation  of  employ- 
er's plant  in  another  state  established 
the  law  of  the  case  on  issue  of  liability 
of  employer  for  breach  of  collective  bar- 
gaining agreement  in  refusing  to  recog- 
nize employees'  seniority  and  reemploy- 
ment rights  in  such  other  plant  and  that 
employer  was  barred  by  collateral  estop- 
pel from  introducing  further  evidence  on 
the  issue  of  its  liability  even  as  against 
those  employees  who  had  not  been  parties 
in  the  prior  action. 

Affirmed. 


1.  Courts  '0406.9(21) 

District  Court  on  retrial  was  with- 
out power  to  receive  defendant's  evidence 
on  the  merits  since  at  former  trial  par- 
ties had  agreed  that  at  the  close  of  pre- 
sentation of  evidence  on  liability,  both 
would  move  for  judgment  on  that  issue 
and  be  concluded  by  the  decision,  and 
since  the  Court  of  Appeals,  on  appeal 
from  district  court's  ruling  in  defend- 
ant's favor  on  those  motions,  had  decided 
that  "the  plaintiffs  are  entitled  to  re- 
cover." 

2.  Courts  €='406.9(15) 

Where  after  trial  of  the  issue  Court 
of  Appeals  had  ruled  that  employer  was 
liable  lor  refusal  to  recognize  employees' 
seniority  and  reemployment  rights  under 
collective  bargaining  agreement  upon  re- 
location of  employer's  plant  in  another 
state,  and  remanded  case  to  district  court 
to  go  into  undetermined  issue  of  damages, 
district  court  could  not  lawfully  consider 
further  evidence  on  issue  of  liability 
without  leave  from  Court  of  Appeals, 
despite  failure  of  employees  to  object. 

3.  Courts  <O406.9(21) 

Where  Court  of  Appeals  had  deter- 
mined after  trial  of  the  merits  that  em- 
ployer was  liable  for  breach  of  collective 
bargaining  agreement  for  failure  to  rec- 
ognize employees'  seniority  and  reem- 
ployment rights,  and  remanded  case  to 
district  court  to  go  into  undetermined 
issue  of  damages,  employees'  alleged  fail- 
ure to  object  to  introduction  of  further 
evidence  on  liability  did  not  authorize 
district  court  to  consider  such  evidence. 
Labor  Management  Relations  Act,  1947, 
§  301,  29  U.S.C.A.  §  185. 

4.  Federal  Civil  Procedure  <&=8 

Consolidation  does  not  merge  actions 
into  a  single  cause,  or  change  the  rights 
of  the  parties,  or  make  those  who  are 
parties  in  one  suit  parties  in  another. 

5.  Courts  <S=>361 

The  construction  of  collective  bar- 
gaining contracts  in  commerce  is  deter- 
minable by  federal  law.  Labor  Manage- 
ment Relations  Act,  1947,  §  301,  29  U.S. 
C.A.  §  185. 
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6.  Courts  C='406.9(13) 

If,  before  a  case  in  a  district  court 
has  proceeded  to  final  judgment,  a  deci- 
sion of  the  Supreme  Court  demonstrates 
that  a  ruling  on  which  the  judgment 
would  depend  was  in  error,  no  principle 
of  "law  of  the  case"  would  warrant  a 
failure  on  part  of  Court  of  Appeals  to 
correct  the  ruling. 

See  publication  Words  and   Phrases 

for    other    judicial    constructions    and 

definitions. 

7.  Labor  Relations  <^=>251 

Federal  law  and  state  law  are  alike 
in  that  a  court's  job  in  interpreting  a 
bargaining  contract  is  to  ascertain  what 
the  parties  meant  by  the  words  they 
used. 

8.  Courts  e^SSa 

State  law,  if  compatible  with  pur- 
pose of  provision  of  Labor  Management 
Relations  Act  relating  to  suits  by  and 
against  labor  organizations,  may  be  re- 
sorted to  in  order  to  find  the  rule  that 
will  best  effectuate  the  federal  policy, 
although  any  state  law  so  applied  will 
be  absorbed  as  federal  law  and  will  not 
be  an  independent  source  of  private 
rights.  Labor  Management  Relations 
Act,  1947,  §  301,  29  U.S.C.A.  §  185. 

9.  Labor  Relations  <^391 

Decisions  ruling  it  an  unfair  labor 
practice  for  employer  to  give  advance 
recognition  at  contemplated  new  location 
to  union  representing  employees  at  old 
location  do  not  lead  to  conclusion  that 
contract  to  recognize  existing  seniority 
in  hiring  at  new  plant  would  also  be 
unfair  labor  practice. 

10.  Courts  0=5406.8 

Decision  of  Sixth  Circuit  Court  of 
Appeals  contrary  to  Second  Circuit  Court 
of  Appeals'  previous  ruling  in  this  case 
creates  doubt  whether  in  a  future  case 
Second  Circuit  would  follow  its  own  prec- 
edent, but  does  not  require  reopening 
of  previous  decision  in  this  litigation,  as 
to  which  "law  of  the  case"  is  decisive. 

11.  Courts  C=99(l) 

The  "law  of  the  case"  does  not  rigid- 
ly bind  a  court  to  its  former  decisions, 
but  is  only  addressed  to  its  good  sense. 

327  F.2d— 60 


12.  Courts  «&='99(1) 

Where  litigants  have  once  battled 
for  the  court's  decision,  they  should  nei- 
ther be  required,  nor  without  good  reason 
permitted,  to  battle  for  it  again. 

13.  Courts  e=>99(l) 

A  clear  conviction  of  error  on  a  point 
of  law  that  is  certain  to  recur  will  pre- 
vail over  the  "law  of  the  case"  whereas 
"mere  doubt"  will  not. 

14.  Courts  ©==406.8 

Prior  determination  of  Court  of  Ap- 
peals to  effect  that  employees  had  vested 
rights  that  were  not  subject  to  termina- 
tion by  relocation  of  employer's  plant  in 
another  state  established  the  law  of  the 
case  on  issue  of  liability  of  employer  for 
breach  of  collective  bargaining  agree- 
ment in  refusing  to  recognize  employees* 
seniority  and  reemployment  rights  in 
such  other  plant.  Labor  Management 
Relations  Act,  1947,  §  301,  29  U.S.C.A. 
§  185. 

15.  Courts  ©='408.8 

Since  the  doctrine  of  law  of  the  case 
is  addressed  to  court's  "good  sense",  the 
doctrine  should  not  be  peremptorily  ex- 
cluded because  of  presence  of  new  parties 
when  party  against  whom  it  is  invoked 
was  fully  heard  on  prior  appeal,  any  more 
than  it  must  be  rigidly  applied  whenever 
the  parties  remain  the  same. 

16.  Courts  e='99(l) 

The  construction  of  a  contract  is 
the  type  of  issue  that  is  particularly  vul- 
nerable to  law  of  the  case. 

17.  Judgment  ©='632 

Although  second  group  of  employee- 
plaintiffs  was  not  party  to  first  action 
brought  by  similarly  placed  employees 
against  the  common  employer,  there  is 
no  unfairness  in  holding  the  employer 
to  the  "law"  of  the  first  case  when  sued 
by  the  second  group  on  identical  facts, 
since  it  was  clear  that  the  rights  of  the 
second  group  were  expected  by  all  to  be 
governed  by  the  court's  interpretation 
of  the  contract  in  the  first  suit. 

18.  Judgment  C=625 

The  doctrine  which  limits  collateral 
estoppel  to  those  instances  in  which  es- 
toppels are  mutual  has  been  much  eroded. 
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19.  Judgment  G=>632 

Although  party  against  whom  col- 
lateral estoppel  is  invoked  must  have  been 
party,  or  privy  to  a  party,  in  prior  litiga- 
tion, this  requirement  need  not  always  be 
met  by  the  party  in  whose  favor  collateral 
estoppel  is  invoked. 

20.  JudgTnent  ©==650 

The  kind  of  "finality"  of  judgment 
necessary  to  raise  an  estoppel  need  not 
end  the  litigation  leaving  nothing  for 
court  but  execution  of  judgment,  but 
can  include  dispositions  which,  though 
not  final  in  that  sense,  have  nonetheless 
been  fully  litigated. 

21.  Judgment  ©=650 

"Finality"  for  purposes  of  collateral 
estoppel  may  mean  little  more  than  that 
the  litigation  of  a  particular  issue  has 
reached  such  a  stage  that  a  court  sees  ]io 
good  reason  for  permitting  it  to  be  liti- 
gated again. 

See  publication  Words  and  Phrases 
for  otlicr  judicial  constructions  and 
definitions. 

22.  Judgment  C==632 

Collateral  estoppel  may  be  invoked 
to  establish  defendant's  liability  by  a 
plaintiff  who  was  not  a  party  to  the  prior 
action  if  the  following  conditions  are 
met:  that  the  defendant  had  full  and 
fair  opportunity  in  the  prior  action  to 
litigate  the  issue  effectively  in  a  conven- 
ient forum ;  that  the  defendant  does  not 
face  a  series  of  similar  actions  in  which 
this  rule  would  force  him  to  risk  losing 
all  in  each  successive  trial  although  un- 
able to  win  more  than  one  at  a  time ;  and 
that  at  the  time  of  the  first  trial  the  de- 
fendant had  reasonable  notice  of  the  ex- 
istence of  further  claims. 

23.  Courts  C=408.2 

Where  earlier  action  resulting  in  de- 
termination by  Coui-t  of  Appeals  that 
employer  was  liable  for  breach  of  collec- 
tive bargaining  agreement,  and  subse- 
quent action  by  other  employees  involv- 

I.  For  the  history,  see  opinion  dismissing 
complaint,  185  F.Supp.  441  (S.D.N.Y. 
li)G(>),  ri'vcTsed  by  a  divided  court,  2.SS  F. 
2d  99  (2  Cir.  19G1),  petitions  for  rehear- 


ing same  agreement  presented  questions 
of  federal  law.  Court  of  Appeals  coulj 
follow  its  own  conceptions  as  to  effect 
of  judgment  in  former  action  on  the  lat- 
ter and  was  not  required  to  decide  wheth- 
er that  would  also  be  true  if  federal 
jurisdiction  in  either  or  both  action;} 
rested  on  diversity  alone.  Labor  Man- 
agement Relations  Act,  1947,  §  301  29 
U.S.C.A.  §  185. 

24.  Courts  <S='406.1(8) 

If  decision  below  is  correct,  it  must 
be  affirmed,  although  the  lower  court  re- 
lied upon  a  wrong  ground  or  gave  the 
wrong  reason. 

25.  Federal  Civil  Procedure  ©='2017 

Where  plaintiffs'  motion  for  sum- 
mary judgment  on  issue  of  employer's 
liability  for  breach  of  collective  bargain- 
ing agreement  had  made  known  to  court 
their  position  that  further  evidence  on 
that  issue  could  not  properly  be  taken, 
in  that  sense  employer's  entire  evidentia- 
ry presentation  was  over  plaintiffs'  ob- 
jection. Fed.Rules  Civ.Proc.  rule  5G 
28  U.S.C.A. 


Frank  C.  Heath,  Cleveland,  Ohio 
(Jones,  Day,  Cockley  &  Reavis,  Cle  in- 
land, Ohio)  (Patrick  F.  McCartan,  Cleve- 
land, Ohio,  of  counsel),  for  defendant- 
appellant. 

White  &  Case,  New  York  City  (Ches- 
ter Bordeau  and  Charles  F.  G.  Raikcs, 
New  York  City,  of  counsel),  on  brief  for 
defendant-appellant. 

Morris  Shapiro,  New  York  City  (Sahn, 
Shapiro  &  Epstein,  New  York  City) 
(Harry  Katz,  New  York  City,  of  coun- 
sel),  for  plaintiffs-appellees. 

Before  LUMBARD,  Chief  Judge,  and 
WATERMAN  and  FRIENDLY,  Circuit 
Judges. 

FRIENDLY,  Circuit  Judge. 

The  much  litigated  and  discussed  case 
of  Zdanok  v.  Glidden  Company,*  is  tack 

ing  and  rehearing  in  hanc  unanimously 
denied,  cert,  granted  on  the  limited  is.sui' 
of  the  participation  of  a  judge  of  tliC 
Court  of  Claims,  3G8  U.S.  814,  82  S.Ct 
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Cilc  as  .3^*7  I' 

^\•ith  us,  alonp  with  a  companion  case, 
Alexander  v.  The  Glidden  Company,  aft- 
er further  proceedinprs  in  the  District 
Court.  The  actions  grow  out  of  a  con- 
tract effective  for  two  years  from  Decem- 
ber 1,  1955,  between  Glidden  and  a  local 
of  the  General  Warehousemen's  Union 
(hereafter  the  Union)  representing  pro- 
duction, maintenance  and  service  em- 
ployees at  the  Elmhurst,  L.  I.,  plant  of 
Glidden's  Durkee  Famous  Foods  Divi- 
sion. We  are  invited  by  Glidden,  indeed 
strongly  pressed,  to  reconsider  our  deci- 
sion, 288  F.2d  99,  in  which  we  construed 
this  contract  as  entitling  the  Elmhurst 
employees  to  seniority  in  opportunity  for 
employment  at  a  new  plant  at  Bethlehem, 
Pa.,  to  which  Glidden  transferred  a  con- 
siderable part  of  the  Elmhurst  machinery 
and  work  when  the  contract  expired. 
Glidden  extends  the  invitation  on  the 
grounds  of  alleged  new  law  and  of  new 
evidence.  We  must  decline  it  so  far  as 
these  cases  are  concerned. 

What  we  previously  had  before  us 
was  a  complaint  of  Olga  Zdanok  and  four 
other  former  Elmhurst  employees, 
brought  in  the  Supreme  Court  of  New 
York  for  New  York  County  and  removed 
by  Glidden,  on  the  basis  of  diverse  citi- 
zenship, to  the  District  Court  for  the 
Southern  District  of  New  York,  where 
Judge  Palmieri  found  against  the  plain- 
tiffs on  the  merits.  In  an  opinion  by 
Judge  Madden  of  the  Court  of  Claims 
with  Judge  Waterman  concurring  and 
Chief  Judge  Lumbard  dissenting,  we  held 
that  the  plaintiffs  were  entitled  by  the 
contract  "to  be  employed  at  the  defend- 
ant's Bethlehem  plant,  with  the  seniority 
and  reemployment  rights  which  they  had 
acquired  at  the  Elmhurst  plant"  and  to 
letover  the  damages  caused  by  Glidden's 
refusal  to  recognize  that  entitlement; 
we  remanded  the  case  to  the  District 
Court  to  determine  what  these  damages 
were.  The  Supreme  Court's  refusal  to 
review  our  decision  save  as  to  the  legality 

56,  7  L.Ed.2d  22  (19C1),  affirmed  on  that 
issue,  370  U.S.  5.30,  82  S.Ct.  14.W,  8  L. 
Ed.2d  671  (1962),  petition  for  rolie.-iring 
(iucluding  rehearing  of  the  denial  of  cer- 
tiorari  on   the   merits)    denied,   371  U.S. 


.2(1  'Ml  (ItXVI) 

of  participation  therein  by  a  judge  of  the 
Court  of  Claims,  3G8  U.S.  814,  82  S.Ct. 
56,  7  L.Ed. 2d  22  (1961),  and  its  approval 
of  such  participation,  370  U.S.  530,  82 
S.Ct.  1459,  8  L.Ed.2d  671  (1962),  left  our 
ruling  in  effect. 

There  had  also  been  brought  in  the 
Supreme  Court  for  New  York  County  an 
action  against  Glidden  in  which  Frank 
T.  Alexander  and  a  large  number  of  oth- 
er employees  at  the  Elmhurst  plant 
sought  relief  similar  to  that  asked  by 
the  five  plaintiffs  in  the  Zdanok  action. 
The  Alexander  action  was  not  removed; 
it  remained  quiescent  while  the  Zdanok 
case  took  its  way  up  to  the  Supreme 
Court  of  the  United  States.  On  June 
26,  1962,  the  day  after  that  Court's  de- 
cision, Alexander  et  al.  filed  in  the  Dis- 
trict Court  for  the  Southem  District  of 
New  York  a  complaint,  alleging  diversity 
of  citizenship,  substantially  identical 
with  that  in  the  Zdanok  case.  The  state 
court  action  was  discontinued  by  stipu- 
lation. Counsel  for  both  sets  of  plain- 
tiffs moved  for  consolidation  of  the  Zda- 
nok and  Alexander  actions  pursuant  to 
F.R.Civ.Proc.  42(a),  for  summary  judg- 
ment on  the  issue  of  liability  under  F.R. 
Civ.Proc.  56,  and  for  an  order  directing 
assessment  of  damages,  this  to  be  done 
before  a  Special  Master  under  F.R. Civ. 
Proc.  53.  On  December  28,  1962,  Judge 
Palmieri  granted  the  motion  for  consoli- 
dation and  reserved  decision  on  the  re- 
maining items. 

After  a  pre-trial  hearing  where  it  was 
agreed  to  postpone  consideration  of  the 
proof  of  the  willingness  and  ability  of  in- 
dividual plaintiffs  to  work  at  Bethlehem, 
of  the  effect  on  the  rights  of  certain 
plaintiffs  of  discharge,  I'esignation  and 
retirement,  and  of  the  damages  suffered, 
the  parties  proceeded  to  a  trial  before 
Judge  Palmieri.  Plaintiff.s'  coun.'^cl 
called  two  witnesses:  Katz,  an  attorney, 
presented  a  survey  showing  the  length 
of  service  of  the  plaintiffs  and  the  rights 

854,  83  S.Ct.  14,  9  L.Ed.2d  93  (19G2), 
opinion  here  umler  api)ea],  216  F.Supp. 
476  (S.D.N.Y.19(>}).  Some  of  the  litera- 
ture provoked  by  our  decision  in  2S8  F.2d 
99  is  catalogued  in  footnote  11. 
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they  had  or  had  not  attained  under  Glid- 
den's  pension  plan  when  the  Elmhurst 
plant  closed.  Wiemann,  a  plaintiff  in  the 
Alexander  action,  the  only  Elmhurst  em- 
ployee who  was  later  employed  at  Beth- 
lehem, testified  that  he  was  hired  there 
"to  work  at  a  reduced  rate  and  start  as  a 
new  man,"  after  unsuccessful  efforts  to 
obtain  employment  in  New  York.  After 
Wiemann  had  been  cro.ss-examined,  plain- 
tiffs rested,  their  counsel  referring  to 
the  pre-ti*ial  understanding  indicated 
above.  Counsel  for  Glidden  then  moved 
to  dismiss,  arguing  that  this  court  had 
erroneously  assumed  the  issue  of  the  con- 
struction of  the  contract  to  be  one  of 
state  law  whereas  federal  law,  held  by 
Smith  V.  Evening  News  Ass'n,  371  U.S. 
195,  83  S.Ct.  267,  9  L.Ed.2d  246  (1962), 
to  be  applicable  in  such  a  case,  demand- 
ed a  different  result.  Judge  Palmieri  de- 
nied the  motion,  stating  it  to  be  his  "firm 
belief  *  *  *  that  this  case  should  be 
thoroughly,  adequately  and  finally  tried, 
so  that  if  and  when  it  goes  up  to  an  ap- 
pellate court  of  [sic]  the  second  time  it 
need  not  come  back  to  the  trial  court." 
He  added  "It  may  be  that  some  of  the  evi- 
dence to  be  received  before  this  Court 
will  prove  ultimately  to  be  unnecessary, 
but  I  prefer  to  have  a  record  that  is  too 
full  than  one  that  is  inadequate." 

Glidden  then  called  Weeks,  its  vice 
president  in  charge  of  personnel,  who 
testified  to  two  matters  of  importance: 
One  was  that  in  1956  Glidden  transferred 
certain  operations  then  being  conducted 
at  Elmhurst  to  Louisville,  Ky. ;  that  ap- 
proximately 40  Elmhurst  employees  were 
laid  off  as  a  result;  but  that  no  claim 
was  made  that  any  employees  were  en- 
titled to  transfer  to  Louisville.-    The  oth- 

2.  Plaintiffs  Kous'it  to  lesson  the  force  of 
this  bj'  bringing  out  that  some  30  of  the 
40  emploioos  had  onougli  sonioiity  to 
transfer  to  otln-r  Elmlmrst  operations. 
Glidden  countered  that  10  of  the  40  em- 
ployees did  lose  their  jobs  and  that  the 
transfer  of  the  30  affected  the  jobs  of 
others  who  were  also  covered  by  the  in- 
stant contract.  No  records  were  pro- 
duced. 


er  concerned  discussions  as  to  the  Elm- 
hurst shut-down,   including  employment 
opportunities  and  severance  pay,  begin- 
ning about  March,  1957.    Weeks  testified 
that,  at  a  meeting  in  June,  Crotty,  the 
Union's  representative,  "wanted  to  know 
if  we  wouldn't  give  some  kind  of  senior- 
ity" at  Bethlehem,  but  Weeks  took  the 
position  that  this  would  be  something  to 
discuss  with  the  union  there.    The  meet- 
ing was  followed  by  a  letter  of  July  9^ 
1957,  in  which  Hoppman,  counsel  for  the 
Union,  noted  that  "the  Union  has  for- 
mally requested  that  the  Company  enter 
into  negotiations  pertaining  to  a  sever- 
ance pay  allowance  for  these  employees 
and  has  requested  the  Company  to  give 
these  employees  first  option  on  employ- 
ment at  its  new  plant  in  Pennsylvania"; 
the  letter  made  reference  to  "the  legal 
rights  of  the  Union  to  insist  upon  nego- 
tiations with  respect  to  severance  pay."  3 
Weeks  then  testified  as  to  a  meeting  early 
in   August   where,   after   Hoppman   and 
Crotty  urged  a  gi-ant  of  severance  pay 
which    Weeks    refused,    "Mr.    Hoppman 
also  brought  up  this  question  of  seniorify 
and  requested  we  grant  some  seniority 
or  preference  to  employees  who  might 
go  to  Bethlehem.     He  did  not  indicalf? 
there  was  any  claim  under  the  contract, 
in  fact,  he  said  there  wasn't,  as  Mr.  Crot- 
ty also  told  me  that  there  was  nothing' 
under  the  contract  that  would   require 
us  to  do  it,  but  he  thought  we  ought  to 
give   some   consideration   to   the   people 
who  went  to  Bethlehem."    Glidden's  oth- 
er witness,  Groves,  testified  concerning 
the  1957  discussions  to  much  the  samo 
effect  as  Weeks,  whom  he  had  served  as 
assistant.     In   his  testimony  as  to  the 
August  meeting,  he  went  only  so  far  a.s 
to  say,  on  the  crucial  point,  that  the  un- 

3.  Glidden  emphasizes  the  contrast  between 
the  assertion  as  to  "legal  rigiits"  to  in- 
sist on  negotiations  for  severance  pay,  as 
to  which  tlie  contract  was  altogether  si- 
lent, and  the  mere  request  for  seniority. 
Plaintiffs'  brief  seeks  to  account  for  this 
on  the  basis  tliat  "In  light  of  defendant's 
refusal  to  recognize  those  [seniority! 
rights,  the  demand  for  severance  pay,  in 
a  form  to  be  agreed  upon,  represented 
in  actuality  a  proposal  to  settle  their 
claim  for  damages." 
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ion  representatives  made  no  st^atement 
"that  under  the  collective-bargaining 
agreement  the  employees  had  any  right 
to  go  to  Bethlehem,"  but  he  gave  evidence 
as  to  a  later  meeting,  not  attended  by 
Weeks,  where  Crotty's  assistant,  Makow^- 
ski,  "stated  that  they  had  been  advised 
by  their  counsel  that  they  had  no  right 
to  employment  opportunities  at  Bethle- 
hem or  to  severance  pay  but  they  wished 
the  company  to  negotiate  on  these  provi- 
sions *  *  *."  ■*  Glidden  also  sought 
to  elicit  from  Groves  testimony  as  to 
the  negotiations  for  the  1955  contract 
and  for  a  predecessor  of  1953.  On  ob- 
jection, the  judge  admitted  evidence  only 
as  to  the  later  contract.  The  testimony 
was  that  in  the  1955  negotiations  Glidden 
had  advised  Grotty  that  the  continuing 
increase  in  labor  costs  at  Elmhurst 
threatened  the  continuance  of  that  opera- 
tion, whereupon  Grotty  added  to  the 
Union's  wage  demands  one  for  severance 
pay,  which  was  refused.  An  offer  of 
proof  with  respect  to  the  1953  negotia- 
tions was  of  the  same  tenor,  alleging 
additionally  a  statement  by  Grotty  "that 
the  Union  recognized  the  possibility  of 
shutdown  of  the  Elmhurst  plant,  transfer 
of  its  operations  and  termination  of  em- 
ployees at  Elmhurst,  and  that  the  Union 
intended  to  'get  it  while  the  getting  was 
good.'  " 

The  district  judge  said  in  his  opinion, 
216  F.Supp.  at  480,  that  "On  the  evi- 
dence that  was  adduced  before  it,  this 
Court  finds  that  the  parties  entertained 
110  expectation  that  the  employees'  rights 


would  survive  the  removal  of  the  Elm- 
hurst plant  to  another  state."  Believing 
that  "The  Court  of  Appeals,  however,  has 
taken  a  different  view  on  the  basis  of 
the  contract  itself  and  the  implications 
to  be  drawn  from  its  terms,"  he  con- 
cluded that  he  was  "bound  by  the  Gourt 
of  Appeals'  interpretation  notwithstand- 
ing the  import  of  the  evidence  referred 
to."  Noting  defendant's  "desire  to  take 
an  immediate  appeal  from  an  adverse  rul- 
ing on  the  question  of  liability,"  he  made 
the  certificate  specified  in  28  U.S.C.  § 
1292(b) ;  we  granted  Glidden's  timely 
motion  for  leave  to  appeal. 

It  will  be  convenient  to  begin  by  dis- 
cussing the  Zdanok  action  which  was 
previously  before  us,  and  to  consider 
the  Alexander  action  in  the  light  of  the 
conclusions  reached  in  respect  of  Zdanok. 

The  Zdanok  Action 
As  indicated  at  the  outset,  Glidden's 
contention  that  we  should  now  reach  a 
diffei'ent  result  as  to  its  liability  rests 
both  on  the  testimony  offered  or  sought 
to  be  offered  through  Weeks  and  Groves 
(as  well  as  the  inference  from  plaintiffs' 
failure  to  contradict  the  testimony  that 
was  admitted)  and  on  new  light  as  to 
the  governing  rule  of  law. 

[1-4]  We  can  dispose  of  the  first 
contention  rather  readily — the  district 
court  had  no  power  to  consider  the  testi- 
mony on  which  Glidden  relies.  The 
Zdanok  case  was  tried  in  1960  on  the  is- 
sue of  liability  as  fully  as  the  parties 
wished.^    Nothing  in  this  court's  opinion 


4.  Plaintiffs  placed  in  evidence  the  Union's 
notice  of  intention  to  arbitrate,  dated 
October  2.3,  lO.")?,  in  wliich  seniority 
rislits  at  Bctlilehem  were  formally 
claimed;  they  did  not  call  Crotty,  llopp- 
nian  or  Makowski. 

5.  At  the  outset  of  the  first  trial  plaintiffs' 
counsel  announced  that  "in  accordance 
with  the  .^lUKKcstion  made  when  tliis  case 
first  appeared  on  the  calendar,  we  are 
prepared  today  to  go  forward  with  the 
reading  of  a  statement  which  was  made 
by  the  defcmlant  and  received  by  the 
plaintiffs  in  lieu  of  a  deposition  before 
trial,  and  at  the  conclusion  of  the  reading 
of  that  deposition,  to  rest  except  for 
proof  of  damages,  and  at  that  time  it  was 


my  understanding  that  there  would  be  a 
motion  to  dismiss;  that  your  Honor  woulil 
rule  on  the  question  as  to  wliethor  there 
was  liability  on  the  part  of  the  defend- 
ant; that  if  your  Honor  held  there  was 
liability,  we  would  then  go  forward  be- 
fore a  jury  with  proof  on  the  question  of 
dainage.  On  the  other  hand,  if  your 
Honor  ruled  that  there  was  no  liability 
on  the  part  of  the  defendant,  there  would 
be  a  dismissal  of  the  complaint."  Coun- 
sel for  defendant  pronounced  this  satis- 
factory. Plaintiffs'  counsel  proceeded  to 
read  a  portion  of  the  statement  (includ- 
ing a  reference  to  the  discontinuance  of 
various  operations  at  Elmhurst  and  tlieir 
transfer  to  Louisville  in  193G,  of  which 
the    District    Court's    first    opinion    took 
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gives  the  slightest  support  to  any  idea 
that  it  considered  itself  to  be  dealing 
with  an  issue  but  partially  tried,  in  which 
Glidden  possessed  evidence  helpful  to 
its  cause  but  not  yet  presented ;  nor  did 
Giidden's  briefs  here,  or  even  its  peti- 
tion to  the  Supreme  Court  for  certiorari, 
at  all  suggest  this.  We  ruled  "that 
the  plaintiffs  were  entitled  to  be  em- 
ployed at  the  defendant's  Bethlehem 
plant,  with  the  seniority  and  reemploy- 
ment rights  which  they  had  acquired 
at  the  Elmhurst  plant"  and  that  "The 
refusal  of  the  defendant  to  recognize  that 
entitlement  was  a  breach  of  conti'act, 
and  the  plaintiffs  are  entitled  to  recover 
the  damages  which  that  breach  has 
caused  them" ;  our  ruling  was  not  that 
all  this  might  be  so  unless  defendant 
came  forward  with  evidence  supporting  a 
different  reading  of  the  contract.  We 
remanded  for  the  district  court  to  go 
into  the  issue  which,  by  agreement,  had 
been  left  undetermined  at  the  first  trial — 
whether  plaintiffs  could  establish  dam- 
ages from  defendant's  breach  and,  if  so, 
how  much.  Without  leave  from  this 
court  the  district  court  could  not  lawfully 
consider  further  evidence  on  the  issue  of 
liability.     In  re  Potts  &  Co.,  166  U.S. 

co^jnizance,  supra,  185  F.Supp.  441,  448, 
fn.  28),  and  rested.  Defendant's  counsel 
then  offered  the  omitted  portion;  this 
was  received  over  plaintiffs'  objection. 
Thereupon  defendant  rested  and  moved 
to  dismiss.  The  plan  of  plaintiffs'  going 
to  a  jury  on  the  issue  of  damages  "if 
your  Honor  held  there  was  liability"  on 
the  evidence  presented,  and  Giidden's 
statement  that  it  rested,  are  wliolly  in- 
consistent with  the  view  that  Giidden's 
motion  was  addressed  only  to  the  evi- 
dence presented  up  to  that  point,  reserv- 
ing the  riglit  to  introduce  extrinsic  evi- 
dence on  interpretation  if  the  court  was 
not  convinced  in  its  favor  by  wliat  liad 
been  submitted.  Plaintiffs,  of  course, 
were  equally  precluded  from  offering  fur- 
tlier  evidence. 

6.  No  different  conclusion  follows  from  the 
consolidation  of  the  Zdanok  with  the 
Alexander  action.  Consolidation  "docs  not 
merge  the  suits  into  a  single  cause,  or 
change  the  rights  of  the  parties,  or  make 
those  who  are  parties  in  one  suit  parties 
in  another."  Johnson  v.  Maniiattnn  Ry., 
2S9  U.S.  479,  490-497,  5:3  S.Ct.  721,  77 


263,  17  S.Ct.  520,  41  L.Ed.  994  (1897), 
contrasting  In  re  Sanford  Fork  &  Tool 
Co.,  160  U.S.  247,  16  S.Ct.  291,  40  L.Ed. 
414  (1895).  So  far  as  the  Zdanok  action 
is  concenied,  we  need  not  di.scuss  plain- 
tiffs' alleged  failure  to  object  to  the  in- 
troduction of  some  of  the  evidence;  the 
question  goes  to  the  power  of  the  district 
court  to  receive  it.  Thornton  v.  Carter, 
109  F.2d  316,  321  (8  Cir.  1940).« 

Giidden's  contention  as  to  a  change  in 
the  governing  law  requires  more  di.sius- 
sion.  Its  argument  can  be  summed  up  in 
three  propositions:  (1)  When  the  case 
was  previously  here,  the  majority  re- 
garded the  issue  of  the  construction  of 
the  contract  as  one  of  New  York  law; 
(2)  Subsequent  decisions  of  the  Supreme 
Court  show  that  the  construction  of  the 
contract  is  determinable  by  federal  law; 
(3 J  Under  federal  law  our  previous 
construction    was   wrong. 

[5, 6]  We  immediately  accept  the 
second  proposition.  Smith  v.  Evening 
News  Ass'n,  supra,  371  U.S.  at  199-201, 
83  S.Ct.  267,  9  L.Ed.2d  246.  As  to  the 
first  proposition,  although,  for  reasons 
indicated  in  the  margin,'  we  find  no  con- 
vincing  evidence  whether  the  majority 

L.Ed.  1331  (1933).  If  the  situation  were 
otherwise,  the  consolidation  order  would 
have  to  be  disregarded  as  in  violation  of 
the  mandate. 

7.  The  only  explicit  statement  was  by  Cliief 
Judge  Lumbard  who  said,  in  dissent;  tliat 
"the  contract  should  be  construed  in  light 
of  federal  substantive  law  pursuant  to  § 
301  of  the  Labor  Management  Relations 
Act,  29  U.S.C.  §  185."  The  majority's 
disagreement  with  Chief  Judge  Lunibaiil 
on  the  meaning  of  the  contract  did  not 
necessarily  involve  disagreement  as  to  the 
source  of  governing  law.  The  briefs  cit- 
ed federal  and  New  York  decisions  inter- 
changeably; although  the  majority  devot- 
ed some  discussion  to  a  New  York  deci- 
sion, Parker  v.  Borock,  5  N.Y.2d  156,  1S2 
N.Y.S.2d  577,  15G  N.E.2d  297  (1!I.j9), 
that  was  because  it  had  been  heavily  re- 
lied on  by  Glidden;  and  it  was  not  ger- 
mane to  the  central  issue  in  any  event. 
Giidden's  petition  for  certiorari  (pp.  10- 
18)  claimed  tliat  the  issue  was  one  of 
federal  law  on  which  this  Court's  decision 
was  in  conflict  with  those  of  other  cir- 
cuits,  but  did  not  contend   that  we  had. 
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on  the  previous  ai)i)eal  considered  the 
issue  to  be  "a  question  of  state  contract 
law."  370  U.S.  at  537,  82  S.Ct.  at  1465, 
8  L.Ed. 2d  671,  we  accept  Mr.  Justice 
Harlan's  statement  that  they  did*  We 
agree  with  appellant  that  if,  before  a 
case  in  a  district  court  has  proceeded  to 
final  judgment,  a  decision  of  the  Supreme 
Court  demonstrates  that  a  ruling  on 
which  the  judgment  would  depend  was 
in  error,  no  principle  of  "the  law  of  the 
case"  would  warrant  a  failure  on  our  part 
to  correct  the  ruling.*  We  shall  further 
assume  in  appellant's  favor  that  this  is 
true  in  the  extraordinary  circumstances 
here,  where  the  Supreme  Court,  having 
granted  certiorari  on  a  limited  issue, 
expressly  affirmed  our  judgment.  370 
U.S.  at  585,  82  S.Ct.  1459,  8  L.Ed.2d  671. 
Compare  City  of  Indianapolis  v.  Chase 
Nat'l  Bank,  314  U.S.  63,  62  S.Ct.  15,  86 
L.Ed.2d  47  (1941). 

[7,  8]  It  is  appellant's  third  proposi- 
tion that  fails.  Knowledge  that  Glid- 
den's  contract  is  to  be  constinied  accord- 
ing to  federal  rather  than  state  law  does 
not  mean  that  the  construction  previous- 
ly given  by  the  majority  in  this  court  was 
wrong.  Federal  law  and  New  York  law 
are  alike  in  that  a  court's  job  in  inter- 
preting a  contract  is  to  ascertain  what 
the  parties  meant  by  the  words  they 
used.  Indeed,  "state  law,  if  compatible 
with  the  purpose  of  §  301  [of  the  Labor- 
Management  Relations  Act],  may  be  re- 
sorted to  in  order  to  find  the  rule  that  will 

considered  the  issue  to  be  one  of  state 
law.  That  view  .seems  to  have  originated 
in  respondents'  brief  opposing  the  peti- 
tion, p.  9;  the  theory  was  that  since  Zda- 
nnk  was  an  action  to  sustain  individual 
riglits  of  employees,  the  decision  in  As- 
sociation of  Westinghouse  Employees  v. 
Westinghouse  Elec.  Corp.,  318  U.S.  437. 
7.j  S.Ct.  489,  99  L.Ed.  510  (19.15) .  which 
the  Supreme  Court  had  not  yet  fortually 
repudiated,  called  for  application  of  state 
law. 

The  statement  was  not  material  to  tlic 
question  before  the  Supreme  Court;  the 
issue  as  to  the  legality  of  Judge  Mad- 
dcn's  participation  would  have  been  pre- 
cisely the  same  if  his  opinion  had  plainly 
.<;nid  tliat  the  construction  of  tlic  contract 
was   to  be  determined  by  federal  law. 


best  effectuate  the  federal  policy,"  al- 
though any  state  law  so  applied  "will  be 
absorbed  as  federal  law  and  will  not  be 
an  independent  source  of  private  rights." 
Textile  Workers  Union  v.  Lincoln  Mills, 
353  U.S.  448,  457,  77  S.Ct.  912,  1  L.Ed.2d 
972  (1957).  The  two  areas  where  fed- 
eral law  and  New  York  law  on  the  in- 
terpretation of  labor  contracts  might 
differ  would  be  in  greater  federal  defer- 
ence to  the  policy  of  federal  labor  stat- 
utes or  even  to  "the  penumbra  of  express 
statutory  mandates,"  ibid.,  and  in  the 
relative  weight  that  courts  in  one  system 
would  g'ive  to  decisions,  not  binding  upon 
them,  of  other  courts  in  the  same  system 
as  compared  with  those  of  courts  in  the 
other  system. 

[9,  10]  Glidden  seeks  to  bring  itself 
within  both  possibilities.  It  calls  atten- 
tion to  decisions  under  the  National  La- 
bor Relations  Act  that  an  advance  ag'ree- 
ment  to  give  recognition  at  a  contemplat- 
ed new  location  to  a  union  representing 
a  majority  of  the  employees  at  an  exist- 
ing location  may  constitute  an  unfair 
labor  practice.  Chicago  Freight  Car  & 
Parts  Co.,  83  N.L.R.B.  1163  (1949);  N. 
L.  R.  B.  V.  Masters-Lake  Success,  Inc., 
287  F.2d  35  (2  Cir.  1961),  enforcing  124 
N.L.R.B.  580  (1959).  But  these  deci- 
sions, resting  on  the  agreement's  unlaw- 
ful interference  in  the  selection  of  a  bar- 
gaining representative,  do  not  say  that  a 
contract  whereby  an  employer  undertook 
to  recognize  existing  seniority  in  hiring 

9.  The  reason,  as  stated  in  White  v.  Ilig- 
gins,  IIG  F.2d  312,  317  (1  Cir.  1910),  is 
that  "Our  [a  court  of  appeals']  law  of 
the  case  is  not  the  Supreme  Court's  law 
of  the  case.  Our  judgment  on  the  second 
appeal  stands  or  falls  on  its  merits  and 
has  no  improved  stamliiig  before  the  Su- 
preme Court  from  the  fact  that  it  result- 
ed from  an  ai)pli<ation  of  our  law  of  the 
case."  The  latter  statement  finds  sup- 
port in  Panama  II. R.  v.  Napier  Shipping 
Co.,  1G«  U.S.  280.  2S.3-284,  17  S.Ct.  572. 
41  L.Ed.  1004  (1897);  Messinger  v.  An- 
derson. 225  U.S.  4.3G.  444.  32  S.Ct.  739, 
5G  L.Ed.  1152  (1912);  and  Recce  v. 
Georgia.  3.50  U.S.  8.5,  87,  76  S.Ct.  167, 
100  L.Ed.  77  (19.55).  See  also  Peterson 
V.  .lolm  Hancock  Mut.  Life  Ins.  Co.,  116 
F.2d  148  (8  Cir.  1940). 
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at  a  new  plant  would  constitute  an  unfair 
labor  practice,  or  that  an  employer  who 
had  so  contracted  would  commit  an  in- 
fraction by  refusing  to  violate  his  com- 
mitment in  a  bargain  with  the  duly  cho- 
sen representative  at  the  new  location. 
As  to  federal  decisions,  in  addition  to  cit- 
ing the  same  cases  on  which  it  relied 
three  years  ago,  System  Federation  No. 
59  V.  Loui.siana  &  A.  Ry.,  119  F.2d  509 
(5  Cir.),  cert,  denied  314  U.S.  656,  62 
S.Ct.  108,  86  L.Ed.  526  (1941)  ;  Elder  v. 
New  York  Central  R.  R.,  152  F.2d  361 
(6  Cir.  1945) ;  and  Local  Lodge  No.  2040, 
L  A.  M.  v.  Servel,  Inc.,  268  F.2d  692  (7 
Cir.),  cert,  denied,  361  U.S.  884,  80  S.Ct. 
155,  4  L.Ed.2d  120  (1959),  which  are  dis- 
tinguishable, Glidden  stresses  Oddie  v. 
Ross  Gear  and  Tool  Co.,  305  F.2d  143  (6 
Cir.),  cert,  denied,  371  U.S.  941,  83  S.Ct. 
318,  9  L.Ed.2d  275  (1962),  which  is  not 
fairly  so  despite  the  Sixth  Circuit's  po- 
liteness in  calling  Glidden's  agreement 
"materially  different."  305  F.2d  at  149. 
But  this  single  decision  by  a  sister  court 


of  appeals  scarcely  creates  a  corpus  of 
federal  law  showing  our  previous  ruljnir 
to  be  erroneous.'"  What  the  Oddie  rul, 
ing  does  create,  particularly  when  it  ja 
superimposed  on  Chief  Judge  Lumbard's 
earlier  dissent  here  and  the  great  amount 
of  critical  discussion  in  the  law  reviews 
that  our  decision  has  engendered, 'i  jg 
doubt  whether,  if  other  similar  contracts 
should  come  before  us  for  construction 
we  ought  follow  the  lead  of  our  divided 
decision  in  this  case  or  of  the  unanimous 
contrary  one  of  the  Sixth  Circuit  in  Od- 
die. This  is  precisely  the  situation  in 
which  "the  law  of  the  case"  is  decisive- 
in  Judge  Magruder's  words,  "mere  doubt 
on  our  part  is  not  enough  to  open  up 
the  point  for  full  reconsideration." 
White  v.  Higgins,  116  F.2d  312,  317  (1 
Cir.  1940). 

[11-14]  It  is  true  enough  that,  aa 
said  by  Judge  Learned  Hand,  "the  'law 
of  the  case'  does  not  rigidly  bind  a  court 
to  its  former  decisions,  but  is  only  ad- 
dressed to  its  good  sense."     Higgins  v. 


10.  The  Supreme  Court's  expressed  belief 
that  our  ruling  rested  on  state  law  de- 
prives the  denial  of  certiorari  in  Oddie 
of  -whatever  small  significance  it  niigiit 
otherwise  have  had.  Supreme  Court  Rule 
19,  subd.  Kb). 

il.    The    following    is    a    partial    listing    of 
these  comments,  some  favorable  and  oth- 
ers unfavorable: 
Articles: 

Aaron,  Reflections  on  the  Legal  Na- 
ture and  Enforceability  of  Seniority 
Rights,  75  Ilarv.L-Rev.  1532  (1902); 

Blumrosen,  Seniority  Riglits  and  In- 
dustrial Change :  Zdanok  v.  Ghddcn  Co., 
47  Minn.L.Rov.  505  (19(J2) ; 

Burstcin,  Subcontracting  and  Plant 
Removals,  13  Lab.L.J.  405   (19G2)  ; 

Daykin,  Runaway  Shops:  The  Prob- 
lem and  Treatment,  12  Lab.L.J.  1025 
(1901); 

Feinberg,  Do  Contract  Rights  Vest? 
Proceedings  of  the  Sixtet-nth  Annual 
Mooting.  National  Acad,  of  Arbitrators 
192  (1903); 

Lowden.  .Tr.,  Survival  of  Soniority 
Rights  Unilcr  CoUoctive  .Vgrci'iucnts: 
Zdanok  v.  Glidden  Co..  48  Va.L.Rov.  291 
(19G2): 

Turner,  Pl.niit  Removals  iind  Related 
Problems,  13  Lab.L.J.  907    (1902). 


Notes: 

Seniority  Rights  Held  to  Survive  Ter- 
mination of  Collective  Bart;.niiiiiij 
Agreement  and  Relocation  of  Plant,  01 
Colum.L.Rev.  1363  (1901); 

Plant  Removal  and  tiie  Survival  of 
Seniority  Rights:  The  Glidden  Case,  37 
Ind.L.J.  380  (1902); 

Industrial  Mobihty  and  Survi'.al  of 
Seniority — What  Price  Security?,  ',](i 
So.Cal.L.Rev.  269  (19a-!); 

Seniority  Rights  Survive  the  Trnjii- 
nation  of  the  Collective  BarKMiiiin^ 
Agreement,  40  Texas  L.Rev.  TL'l 
(1962) : 

Seniority  Survival:  A  Nev/  Docfrinp 
of  Uncertain  Prospects,  9  U.C.L..\.I,. 
Rev.  469  (1962)  ; 

Seniority  Rights  Held  to  Survive  'l\r- 
mination  of  Contract  and  to  be  Trans 
ferable  to  Employer's  New  Plant,  llt»  I  . 
Pa.L.Rev.  458  (1902)  ; 

Seniority — Whetlier     Rights     Survi\e 
the    Collective    Bargaining    Agreement. 
1902  Wis.L.Rev.  .520. 
Paurl  Discussions: 

Plant  Removals  and  Related  Pr(ib- 
leiii.s  13  Lab.L..L  914  (1902): 

Employer's  Right  to  Rclocato  vis-fl- 
vis  Labor,  19  N.Y.County  Bar  Bull.  14.'> 
(1902) ; 

Plant  Removals  and  SubcontmelinK 
of   Work,   14  Lab.L.J.  306    (19G3). 
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California  Prune  &  Apricot  Grower,  Inc., 
:5  F.2d  800,  898  (2  Cir.  1924).  It  is  true 
also  that  one  of  the  bases  for  the  prin- 
ciple, the  desire  to  save  judicial  time,  is 
not  too  persuasive  when,  as  here,  an  over- 
ruling' of  our  previous  decision  might 
woll  bring  "the  case"  to  a  much  quicker 
end  than  it  will  otherwise  have,  and  it 
seems  not  unlikely  that  we  may  be  re- 
quired to  face  the  same  issue  with  respect 
to  some  other  contract  of  similar  am- 
biguity. But  another  consideration  is 
applicable:  where  litigants  have  once 
battled  for  the  court's  decision,  they 
should  neither  be  required,  nor  without 
good  reason  permitted,  to  battle  for  it 
again.  Perhaps  the  "good  sense"  of 
which  Judge  Hand  spoke  comes  down  to  a 
calculus  of  the  relative  unseemliness  of 
a  court's  altering  a  legal  ruling  as  to  the 
same  litigants,  with  the  danger  that  this 
may  reflect  only  a  change  in  the  member- 
ship of  the  tribunal,  and  of  its  applying 
one  rule  to  one  pair  of  litigants  but  a 
different  one  to  another  pair  identically 
situated.  This  explains  why  a  clear  con- 
viction of  error  on  a  point  of  law  that  is 
certain  to  recur,  as  in  this  court's  well- 
known  decision  in  Johnson  v.  Cadillac 
Motor  Car  Co.,  261  F.  878,  886,  8  A.L.R. 
1023  (2  Cir.  1919),»2  will  prevail  over 
"the  law  of  the  case"  whereas  "mere 
doubt"  will  not.  In  the  former  instance 
the  court  knows  that  later  litigants  will 
be  governed  by  a  different  rule;  in  the 
latter  that  is  only  a  possibility.  We  hold 
Zdanok  to  be  governed  by  our  previous 
decision. 

The  Alexander  Action 

[15-17]  Despite  the  difference  in 
parties  plaintiff,  we  would  entertain  no 
iloubt  that  the  construction  of  the  con- 
tract announced  in  the  appeal  in  the 
Zdanok  action,  to  which  we  adhere  in 
that  action,  ought  be  applied  in  the  Alex- 
a.nder  action  also,  if  "the  case"  remained 

12.  See  Canlo/.o,  The  Natnro  of  the  Ju- 
tlici.il  Process  158-(J0  (1921  ed.) ;  lA 
Moore,       Federal      Practice      ^0.404  [2] 

(lyci). 
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the  same  in  other  respects.  Since  the 
doctrine  of  the  law  of  the  case  is  ad- 
dressed to  the  court's  "good  sense,"  we 
.see  no  reason  why  it  should  be  peremp- 
torily excluded  because  of  the  presence  of 
new  parties  when  the  party  against 
whom  it  is  invoked  was  fully  heard  on  a 
prior  appeal,  any  more  than  that  it  must 
be  rigidly  applied  whenever  the  parties 
remain  the  same.  The  construction  of  a 
contract  has  long  been  recognized  as 
the  type  of  issue  "that  is  particularly 
vulnerable  to  law  of  the  case."  Note, 
Law  of  the  Case,  5  Stanford  L.Rev. 
751,  759  (1953),  citing  Leese  v.  Clark, 
20  Cal.  387,  418  (1862).  Glidden  was 
given  the  opportunity  to  make  its  argu- 
ment on  the  construction  of  the  contract 
and  took  full  advantage  of  it.  While 
the  Alexander  plaintiffs  were  not  parties 
to  the  Zdanok  action,  it  is  clear  that  ev- 
eryone expected  their  rights  to  be  gov- 
erned by  the  court's  interpretation  of  the 
contract  in  that  test  case.^^  Thus  for  the 
purpose  of  holding  Glidden  to  the  law  of 
its  case,  we  would  see  no  unfairness  in 
proceeding  as  if  the  Alexander  plaintiffs 
had  been  parties  to  an  action  which  was 
expected  to  settle  their  rights — again  as- 
suming that  "the  case"  was  still  the 
same. 

[18-21]  This  brings  us  to  Glidden's 
argument  that  because  of  the  additional 
evidence,  which,  it  urges,  was  surely  re- 
ceived with  propriety  in  the  Alexander 
action,  the  latter  was  not  the  same  "case" 
as  that  on  which  we  previously  ruled. 

The  new  testimony  does  not  have  the 
strong  impact  upon  a  majority  of  us  that 
it  did  upon  the  district  judge.  The  evi- 
dence with  respect  to  the  transfer  of  cer- 
tain Elmhurst  operations  to  Louisville  in 
1956  was  not  carried  through  to  the  point 
where  it  would  be  truly  convincing,  see 
fn.  2;  indeed,  plaintiffs  argue  with  some 
force  that  Glidden's  failure  to  produce  its 

13.  At  the  close  of  tlie  trial  before  Jiiil;;c 
Pnlmiori  in  M.-iy,  IDOO,  plaintiffs'  counsel 
remarked.  "I  think  tliis  case  is  imlcod 
an  important  one.  *  *  *  This  case 
is  a  tost  case  aftoctiuK  five  omplovcos  hut 
n<'tuall.v  affecting  100-oUd  employees  of 
this  plant." 
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records  on  this  subject  warrants  the 
inference  that  the  claim  was  not  support- 
able. When  the  testimony  as  to  the  ad- 
mission in  1957  that  the  seniority  provi- 
sions did  not  cover  the  move  to  Bethle- 
hem is  read  as  a  whole,  we  get  the  im- 
pression that  this  primarily  reflected  the 
legal  views  of  the  Union's  lawyer.  This 
is  not  very  probative  since  there  is  no 
evidence  that  he  had  particular  knowl- 
edge of  the  background  of  the  contract — 
indeed,  the  record  shows  that  he  did  not 
participate  in  the  negotiations  of  either 
1955  or  1953.  The  Union's  repeated  un- 
successful demands  for  severance  pay^  do 
not  lead  to  the  inference  of  its  conscious- 
ness of  the  limited  effect  of  the  seniority 
clauses  with  anything  like  the  inevita- 
bility that  Glidden  contends.  Severance 
pay,  available  to  all  the  Elmhurst  em- 
ployees, was  a  quite  different  and  much 
more  attractive  proposition  to  the  Union 
than  seniority  rights  that  would  help  only 
those  employees  who  would  be  willing  to 
move  their  lares  and  penates  to  a  destina- 
tion which  in  1953  and  1955  was  not  even 
known.  The  Union  thus  might  perfectly 
well  have  sought  severance  pay  in  1953 
and  1955  even  though  it  believed  the 
contract  protected  seniority  rights  on  a 
transfer,  and  surely  might  have  pre- 
ferred a  settlement  on  that  basis  in  1957 
to  what  it  then  knew  would  be  a  contro- 
versy on  that  subject.  Still,  with  the 
issue  of  construction  of  the  contract  such 
a  close  one,  we  cannot  be  sure  that  the 
evidence  now  offered  by  Glidden  and  the 
inference  from  plaintiffs'  failure  to  rebut 
it  might  not  have  tipped  the  scales  on  the 
prior  appeal  or  be  decisive  in  this  one  if 
properly  before  us.  But  we  hold  that  in 
the  Alexander  action  also  the  new  evi- 
dence should  not  be  considered. 

The  reason  for  this  lies  in  the  princi- 
ple somewhat  undescriptively  called  "col- 

14.  Bentham,  Rationale  of  Judicial  Evi- 
dence, in  7  Works  of  Jerpiny  Bi-utli.iin 
171  (Bowring  ed.  1843).  quoted  iu  Cur- 
rie,  Mutuality  of  Collateral  Estoppel : 
Limits  of  the  Bernhard  Doctrine,  9  Stau. 
L.Rev.  2S1,  284  fn.  G  (1957). 

15.  On 'its  facts  the  Bernbard  case  would 
seem  to  Lave  come  witliin  a  long  recog- 


lateral  estoppel";  we  hold  that  the  ruling 
of  liability  in  the  Zdanok  case  precluded 
Glidden  from  offering  new  evidence  to 
contest  this  not  only  against  the  five 
original  plaintiffs  but  against  the  Alex- 
ander group  as  well.  We  recognize  that 
such  a  holding  would  have  seemed  impos- 
sible fifty  years  ago:  If  in  the  Zdanok 
action  the  contract  were  construed  as 
Glidden  contends,  this  would  not  pre- 
clude the  Alexander  plaintiffs  from  offer- 
ing extrinsic  evidence  to  support  their 
construction  of  the  contract,  since  they 
had  not  had  their  day  in  court.  Becau.se 
it  was  thought  that  estoppels  must  be 
"mutual,"  that  "Nobody  can  take  benefit 
by  a  verdict,  who  had  not  been  prejudiced 
by  it,  had  it  gone  contrai-y,"  "  Glidden 
would  likewise  not  be  pi-ecluded  from 
offering  new  evidence  against  the  Alex- 
ander group. 

This  doctrine  of  the  need  for  mutuality 
of  estoppels,  criticized  by  Bentham  over 
a  century  ago  as  destitute  of  any  sem- 
blance of  reason,  and  as  "a  maxim  which 
one  would  suppose  to  have  found  its  way 
from  the  gaming-table  to  the  bench," 
ibid.  fn.  14,  has  been  much  eroded  in 
recent  years.  Perhaps  the  leading  fed- 
eral decision  is  Judge  Hastie's  in  Brus- 
zewski  V.  United  States,  181  F.2d  419  (3 
Cir.),  cert,  denied,  340  U.S.  865,  71  S.Ct. 
87,  95  L.Ed.  632  (1950),  which  this  court 
followed  in  Adriaanse  v.  United  States, 
184  F.2d  968  (2  Cir.  1950),  cert,  denied 
340  U.S.  932,  71  S.Ct.  495,  95  L.Ed.  673 
(1951).  We  see  no  purpose  in  multiply- 
ing citations  since  it  is  recognized  that 
the  widest  breach  in  the  citadel  of  mu- 
tuality was  rammed  by  Justice  Traynor's 
opinion  in  Bernhard  v.  Bank  of  America, 
19  Cal.2d  807,  811-813,  122  P.2d  892, 
894-895  (Calif.l942).i5  Having  ex- 
plained why  "The  criteria  for  determin- 
ing who  may  assert  a  plea  of  res  judicata 

nized  exception  to  the  requirement  of 
privity — namely,  that  a  judgment  in  favor 
of  an  indemnitor  precludes  a  later  action 
against  an  indemnitee.  American  La'.v 
Institute,  Restatement  of  Judgments,  § 
90(a)  ;  Good  Health  Dairy  v.  Emery,  27.". 
N.Y.  14,  9  N.E.2d  758.  112  A.L.R.  401 
(1937);  Currie,  supra.  9  Stan.L.Rcv.  290 
fn.  22. 
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■differ  fundamentally  from  the  criteria 
for  determining  against  whom  a  plea  of 
res  judicata  may  be  asserted,"  and  that 
there  is  "no  comiu'lling  reason  *  *  * 
for  requiring  that  the  party  asserting 
the  plea  of  res  judicata  must  have  been 
a  party,  or  in  privity  with  a  party,  to 
the  earlier  litigation,"  he  said: 

"In  determining  the  validity  of  a 
plea  of  res  judicata  three  questions 
are  pertinent:  Was  the  issue  decided 
in  the  prior  adjudication  identical 
with  the  one  presented  in  the  action 
in  question  ?  Was  there  a  final  judg- 
ment on  the  merits?  Was  the  party 
against  whom  the  plea  is  asserted 
a  party  or  in  privity  with  a  party  to 
the  prior  adjudication?" 

The  statement  of  the  second  of  these 
criteria  suggests  an  obstacle  to  the  Alex- 
ander plaintiffs'  invoking  the  ruling  as 
to  liability  in  Zdanok,  namely,  that  there 
has  yet  been  no  final  judgment  on  the 
merits  in  that  case.  But  we  see  no  rea- 
son why  in  an  appropriate  case  a  ruling 
that  is  final  on  the  issue  of  liability 
should  not  preclude  the  party  against 
whom  the  decision  ran  from  presenting 
further  e\idence  on  the  issue  there  final- 
ly deteiTnined.  Dealing  with  this  very 
question  of  the  kind  of  finality  of  judg- 
ment necessary  to  create  an  estoppel, 
we  pointed  out,  quite  recently,  that  col- 
lateral estoppel  does  not  require  a  judg- 
ment "which  ends  the  litigation  *  *  » 
and  leaves  nothing  for  the  court  to  do 
but  execute  the  judgment,"  Catlin  v. 
United  States,  324  U.S.  229,  23:3,  65 
S.Ct.  631,  89  L.Ed.  911  (1945),  but  in- 
cludes many  dispositions  which,  though 
not  final  in  that  sense,  have  nevertheless 
been  fully  litigated.  Lummus  Co.  v. 
Commonwealth  Oil  Refining  Co.,  297 
F.2d  80,  89  (2  Cir.  1961),  cei-t.  denied, 
368  U.S.  986,  82  S.Ct.  601,  7  L.Ed.2d  524 
(1962),  and  cases  cited.  As  we  there 
said,  "  'Finality'  in  the  context  here  rele- 
vant may  mean  little  more  than  that  the 
litigation  of  a  particular  issue  has 
reached  such  a  stage  that  a  court  sees 
no  really  good  re^uson  for  permitting  it 
to  be  litigated  again."  We  meant  our 
previous  ruling  to  be  final  on  the  hotly 


contested  issue  of  liability  under  Glid- 
den's  contract  with  its  employees,  the 
Supreme  Court  affirmed  this,  and  we  have 
now  affirmed  it  again.  The  mere  fact 
that  the  damages  of  the  Zdanok  plain- 
tiffs have  not  yet  been  assessed  should 
not  deprive  that  ruling  of  any  effect 
as  collateral  estoppel  it  would  otherwise 
have.  It  was  simply  a  matter  of  proce- 
dural convenience  that  caused  the  district 
court  to  consolidate  the  Zdanok  and 
Alexander  actions,  rather  than  allow  the 
Zdanok  action  to  go  first  to  the  final 
judgment  to  which,  in  the  absence  of  Su- 
preme Court  review,  it  now  shortly  must. 

[22]  A  more  serious  question  is 
whether  the  Bernhard  criteria  should  be 
applied  so  generally  in  favor  of  persons 
not  parties  or  privies  to  the  earlier  judg- 
ment as  that  opinion  stated.  A  penetrat- 
ing article  by  Professor  Brainerd  Currie, 
cited  in  fn.  14,  while  heartily  approving 
what  had  been  decided  in  Bernhard  and 
most  of  what  was  said  there,  suggested 
the  opinion  had  stated  the  principle  too 
broadly.  He  distinguishes  between  a 
stranger's  "defensive"  use  of  a  prior 
judgment,  which  he  thinks  proper  re- 
gardless of  mutuality,  and  "offensive" 
use,  which  he  thinks  generally  improper 
in  the  absence  of  mutuality.  The  evils 
of  such  "offensive"  use  are  illustrated 
by  the  case  of  a  railroad  accident  injur- 
ing 50  people  who  bring  separate  succes- 
sive actions.  The  railroad  can  achieve 
no  benefit  in  future  actions  from  succes- 
ful  defense  of  the  first  20.  Yet,  under 
the  letter  of  the  Bernhard  opinion,  a 
loss  in  the  21st  round,  perhaps  resulting 
from  a  jury  compromise  out  of  sympa- 
thy for  an  appealing  plaintiff,  would  bind 
the  railroad  for  the  remaining  29.  Cur- 
rie's  understandable  belief  that  some- 
thing was  wrong  in  that  picture  proved 
persuasive  to  a  district  court  of  appeal 
in  California  which,  citing  his  article, 
refused  to  allow  other  persons  injured 
in  an  automobile  collision  to  avail  them- 
selves of  a  prior  plaintiff's  judgment, 
Nevarov  v.  Caldwell,  161  Cal.App.2d  762, 
327  P.2d  111  (1-958),  and  the  California 
Supreme  Court  denied  hearing,  Justice 
Carter  alone  dissenting,  327  P.2d  at  122. 


1208 


956 


327  FEDERAL  REPORTER,  2d  SERIES 


New  York  also  takes  this  view.  Elder  v. 
New  York  &  P.  Jlolor  Express,  Inc.,  284 
N.Y.  350,  31  N.E.2(1  188,  133  A.L.R.  17G 
a040).  Contrast  United  States  v.  Unit- 
ed Air  Lines,  Inc.,  216  F.Supp.  709,  725 
(D.Nev.l9G2)  [judgment  against  air- 
line in  consolidated  cases  of  24  plaintiffs 
after  15  week  trial  held  conclusive — but 
airline  indicated  it  had  no  additional  evi- 
dence]. 

[23]  We  find  the  instant  case  to  be 
fairly  distinguishable  from  the  Califor- 
nia and  New  York  decisions  just  cited 
and  to  warrant  application  of  the  Bern- 
hard  principle.  Professor  Currie  recog- 
nizes that  his  "offensive-defensive"  dis- 
tinction is  simply  a  rule  of  thumb  that 
will  usually  achieve  the  right  result,  and 
concludes,  supra,  9  Stan. L. Rev.  at  308, 
that  the  abandonment  of  the  mutuality 
requirement  is  sound  except  (1)  "where 
the  result  would  be  to  create  an  anomaly 
such  as  would  occur  in  the  railroad  type 
of  situation,  where  the  party  against 
whom  the  plea  is  asserted  faces  more 
than  two  successive  actions,"  or  (2) 
where  "by  reason  of  his  former  adver- 
sary's possession  of  the  initiative,"  he 
has  not  "had  a  full  and  fair  opportunity 
to  litigate  the  issue  effectively."  Here 
Glidden's  opportunity  to  litigate  the  Zda- 
nok  case  was  both  full  and  fair.  New 
York  was  an  entirely  reasonable  forum 
for  litigation  of  a  contract  made  in  New 
York  with  respect  to  residents  of  New 
York  v.orking  in  a  New  York  plant;  as 
between  state  and  federal  courts  in 
New  York,  Glidden,  in  the  Zdanok  case, 
had  the  forum  of  its  choice.  Although 
the  plaintiffs  are  numerous,  and  could 
conceivably,  by  careful  timing  of  their 
complaints,  have  subjected  Glidden  to 
such  a  series  of  actions  as  posed  in  Pro- 
fessor Currie's  railroad  case,  such  a 
course  offers  little  advantage  where  the 
matter  in  i.ssue  is  not  a  factual  question 
of  negligence  .subject  to  the  varying  ap- 
praisals of  the  facts  by  different  juries, 
but  the  construction  of  a  written  con- 
tract by  a  judge.  Needless  to  say,  noth- 
ing in  the  result  of  Zdanok  turned  on 
personal  sympathy  or  any  other  con- 
sideration  relating  specifically   to  those 


five  plaintiffs  as  distinguished  from  the 
other  employees.  And  Glidden  cannot 
reasonably  argue  that  it  was  unfairly 
surprised  by  the  entry  of  the  Alexander 
plaintiffs  into  the  lists  after  judgment  in 
Zdanok  or  that  it  v.-ould  have  defended 
more  diligently  if  the  two  actions  had 
been  combined  from  the  oulset.  The 
Zdanok  litigation  was  prosecuted  by 
Glidden  with  the  utmost  vigor,  up  to  the 
Supreme  Court  of  the  United  States. 
The  Alexander  action  in  the  state  court 
was  known  by  everyone  to  be  lu]king  in 
the  wings ;  it  was  mentioned  in  Glidden's 
brief  in  this  court,  p.  2,  in  its  petition 
for  rehearing,  p.  3,  and  in  its  })etition 
for  certiorari,  p.  4.  Since  both  the  Zda- 
nok and  Alexander  actions  present  ques- 
tions of  federal  law,  we  are  free  to  follow 
our  own  conceptions  as  to  the  effect  of 
the  judgment  in  the  former  on  the  latter, 
see  Currie,  supra,  9  Stan.L.Rev.  at  301, 
fn.  40,  and  need  not  decide  whether  thi.s 
would  also  be  true  if  federal  jurisdiction 
in  either  or  both  actions  rested  on  diver- 
sity alone.  Cf.  Kern  v.  Hettinger,  30.", 
F.2d  333,  340  (2  Cir.  1962). 

[24,25]  All  that  remains  is  Glid- 
den's contention  that  the  plaintiffs  made 
no  objection  to  the  receipt  of  the  evi- 
dence as  to  the  refinery  shut-down  or 
the  1957  discussions  and  objected  to  the 
evidence  of  the  negotiations,  so  far  as 
concerned  the  Alexander  case,  only  on 
the  ground  of  materiality.  Whatever 
importance  this  might  have  if  the  party 
that  had  failed  to  object  were  complain- 
ing of  the  decision,  F.R.Civ.Proc.  46,  it 
has  none  when  the  attack  is  by  the  other 
party.  "In  the  review  of  judicial  pio- 
ceedings  the  rule  is  settled  that  if  the 
decision  below  is  correct,  it  must  be  af- 
firmed, although  the  lower  court  relied 
upon  a  wrong  ground  or  gave  a  wrong 
reason."  Helvering  v.  Gowran,  302  U.S. 
238,  245,  58  S.Ct.  154,  82  L.Ed.  224 
(1937j;  see  7  Moore,  Federal  Practice 
§  72.05  (1955).  Beyond  that,  plaintiffs' 
motion  for  summary  judgment  on  tiie 
issue  of  liability  had  already  made 
"known  to  the  court"  their  position  that 
further  evidence  on  that  issue  could  not 
properly  be  taken ;   in  that  sense  defend- 
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ant's  entire  evidentiary  presentation  was 
over  plaintiffs'  objection. 

The  interlocutory  judgment  denying 
defendant's  motion  to  dismiss  the  com- 
plaint, granting  plaintiff's  motion  for 
judgment  on  the  issue  of  liability,  and 
tlirecting  the  ascertainment  of  damages 
is  affirmed. 

LUMBARD,  Chief  Judge  (concur- 
ring). 

I  concur  in  affirmance  of  the  interlocu- 
tory judgment  of  the  district  court. 

Although  the  record  is  not  very  clear, 
it  seems  fair  to  conclude  that  at  the  first 
trial  of  the  Zdanok  action  before  the  dis- 
trict court  the  defendant  had  full  oppor- 
tunity to  introduce  evidence  relating  to 
the  contractual  intent  of  the  parties. 
The  defendant  having  elected  not  to  do 
so,  the  mandate  of  this  court  on  the  orig- 
inal appeal  foreclosed  for  the  district 
court  the  issue  of  liability.  Inasmuch  as 
the  district  court  was  without  power  to 
receive  additional  evidence  relating  to 
the  issue  of  liability,  and  in  light  of  the 
fact  that  absent  such  new  evidence  the 
case  returns  to  us  in  virtually  the  same 
posture  as  at  the  time  of  our  prior  deci- 
sion, I  feel  constrained  to  acquiesce  in 
the  application  of  the  law  of  the  case 
doctrine. 

Were  it  not  the  case  that  the  Alexander 
action  had  been  instituted  in  the  New 
York  State  Supreme  Court  some  two 
years  before  the  brief  trial  of  the  Zdanok 
action,  I  should  be  reluctant  to  concur 
in  the  extension  of  the  collateral  estop- 
pel doctrine  to  encompass  the  circum- 
stances in  Alexander.  But  it  is  clear 
that  when  the  defendant  elected  to  rest 
its  case  primarily  on  the  terms  of  the  col- 
lective bargaining  agreement  in  Zdanok 
—a  case  involving  merely  five  employees 
— it  was  fully  aware  of  the  Alexander 
case,  then  pending  in  the  state  court  for 
about  two  years,  which  involved  some 
160   employee-plaintiffs.     Were  the  cir- 


cumstances otherwise,  I  might  be  per- 
suaded by  a  claim  that  the  defendant 
failed  to  produce  the  totality  of  its  rele- 
vant evidence  in  Zdanok  because  of  the 
limited  recovery  which  could  have  been 
anticipated  upon  a  judgment  for  only 
five  plaintiffs.  But  such  a  position  is 
untenable  in  the  circumstances  here. 

I  should  like  to  point  out  that,  while 
the  law  of  these  specific  cases  is  settled, 
and  with  all  respect  to  Judge  Madden, 
a  distinguished  senior  judge  of  the  Court 
of  Claims,  the  prior  decision  rendered  by 
this  court,  288  F.2d  99  (1961),  in  fact 
represents  the  views  of  but  one  judge 
of  this  circuit  and  is  entitled  to  no  prece- 
dential value  so  far  as  this  circuit  is  con- 
cerned. The  two  judges  of  this  circuit 
who  heard  the  first  appeal  were  divided 
on  the  appropriate  disposition  of  the 
case. 

As  for  the  merits  of  these  cases,  what- 
ever substance  there  may  have  been  in 
the  plaintiffs'  position  on  the  first  appeal, 
had  it  been  proper  for  the  district  court 
to  consider  the  additional  proof  adduced 
by  the  defendant  at  the  second  trial  it 
seems  to  me  to  be  clear  beyond  the  perad- 
venture  of  a  doubt  that  the  defendant 
pi'offered  the  only  tenable  view  of  the 
collective  bargaining  agreement.  As 
Judge  Palmieri  stated:  "This  Court 
finds  that  the  parties  entertained  no  ex- 
pectation that  the  employees'  rights 
would  survive  the  removal  of  the  Elm- 
hurst  plant  to  another  state."  It  is  not 
for  the  courts  to  alter  the  bargain  which 
the  parties  themselves  have  struck. 

Thus,  unfortunately,  the  result  of  this 
litigation  is  completely  at  variance  with 
the  intention  of  the  parties.  Nonethe- 
less, in  light  of  the  sound  basis  in  reason 
and  policy  for  declining  to  permit  the 
defendant  to  introduce  now  evidence 
which  it  could  have  brought  before  the 
district  court  at  the  first  trial,  I  re- 
luctantly concur  in  affirmance  of  the 
judgment  below. 
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Defendants  were  convicted  in  the 
United  States  District  Court  for  the 
Southern  District  of  New  York,  Milton 
Pollack,  J.,   of  conspiracy,   various  sub- 
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stanlive  offenses  under  the  mail  fraud 
statutes,  and  interstate  or  foreipn  trans- 
portation of  stolen  money,  and  they  ap- 
pealed. The  Court  of  Appeals,  P'riendly, 
Circuit  Judge,  held  that  the  evidence 
was  sufficient  to  support  the  convic- 
tions ;  that  those  defendants  who  were 
lawyers  were  not  excused  because  they 
had  been  engaged  in  professional  activi- 
ties; that  violations  of  the  fictitious 
names  statute  occurred  when  defendants 
inserted  names  of  actual  persons  into 
fraudulent  transactions  for  the  sake  of 
concealing  the  identities  of  the  three 
beneficiaries  of  the  schemes ;  that  cer- 
tain testimony  was  not  inadmissible  as 
hearsay ;  that  testimony  concerning 
bank  transactions  was  not  inadmissible 
by  virtue  of  the  Bahamian  Bank  Secrecy 
Act;  that  the  court  did  not  abuse  its 
discretion  in  allowing  the  prosecuting 
witness  to  use  an  interpreter;  and  that, 
although  the  court  misstated  in  its  in- 
structions to  the  jury  the  binding  effect 
which  conviction  would  have  on  a  pend- 
ing civil  suit  brought  against  defendants 
by  the  prosecuting  witness,  its  instruc- 
tions concerning  the  interest  of  the 
prosecuting  witness  in  the  civil  suit  as 
an  issue  bearing  on  her  credibility  were 
not  pi-ejudicially  erroneous. 
Affirmed. 


1.  Conspiracy  C=547(5,  11) 
Post  Office  C=549(ll) 
Receiving:  Stolen  Goods  <&=8(3) 

Evidence  supported  conviction  of 
defendants  of  conspiracy,  various  sub- 
stantive offenses  under  mail  fraud  stat- 
utes, and  of  interstate  or  foreign  trans- 
portation of  stolen  money  in  scheme 
through  which  they  appropriated  over 
one  million  dollars  of  client's  funds 
while  representing  that  they  were  in- 
vesting funds  for  client  in  Canadian  real 
estate.  18  U.S.C.A.  §§  371,  1341-1343, 
2314. 

2.  Post  Office  0=^35 

It  was  no  defense  to  prosecution  for 
mail  fraud  that  defendants,  some  of 
whom  were  lawyers,  wei'e  engaged  in 
professional  activities  while  performing 


allegedly    illegal    acts. 
371,  1341-1343,  2314. 


18    U.S.C.A.    §§ 


3.  Post  Office  0=35(10) 

Fictitious  name  statute  was  violated 
when  defendants,  in  furtherance  of 
scheme  to  defraud  client  of  funds  by 
falsely  representing  that  funds  were 
being  invested  for  client  in  Canadian 
real  estate,  for  sake  of  concealing  identi- 
ties of  true  beneficiaries  of  scheme,  in- 
.serted  in  transaction  names  of  actual 
corporations  and  persons  who  had  no 
substantive  interest  therein.  18  U.S.C. 
A.  §  1342. 

4.  Criminal  Law  0=419(2) 

Statements  of  witness  to  third  par- 
ty which  were  not  received  to  prove 
truth  nf  matter  asserted  in  statements, 
but  only  to  prove  witness'  knowledge  of 
facts  otherwise  established  or  to  shed 
light  on  his  transactions  with  persons  to 
whom  statements  were  made  were  not 
inadmissible  as  hearsay  evidence. 

5.  Criminal  Law  C=423(9) 

Where  coconspirators,  after  de- 
frauding victim  by  converting  funds 
which  they  claimed  to  have  invested  for 
victim  in  Canadian  real  estate,  continued 
to  plan  further  frauds  on  victim,  and 
where  victim  was  threatening  to  attempt 
to  get  her  money  back,  admissions  made 
by  some  of  coconspirators  to  victim  were 
not  inadmissible  as  hearsay  as  to  I'e- 
maining  coconspirators,  since  conspiracy 
was  continuous  one.  18  U.S.C.A.  §§ 
1341-1343. 

6.  Criminal  Law  0=422(5) 

Admissions  by  some  coconspirators 
to  victim  that  coconspirators  had  applied 
victim's  funds  to  unauthorized  purpose 
were,  as  to  other  coconspirators,  admis- 
sible as  declarations  against  pecuniary 
interest  by  declarants  unavailable  to  tes- 
tify.   18  U.S.C.A.  §§  1341-1343. 

7.  Criminal  Law  C=394.1(l) 

In  prosecution  for  conspiracy,  vari- 
ous substantive  offenses  under  mail 
fraud  statutes  and  interstate  or  foreign 
transportation  of  stolen  money,  testimo- 
ny concerning  various  transactions  with 
Bahamian    banks    was    not    inadmissible 
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because  of  Bahamian  Bank  Secrecy  Act. 
18  U.S.(\A.  §§  371,  1341-1343,  2314; 
Act  of  Oct.  26,  1970,  84  Stat.  1114. 

8.  Criminal  Law  <>=642 

In  prosecution  for  mail  fraud  perpe- 
trated on  citizen  of  Dominican  Republic, 
trial  court  did  not  err  in  allowing  prose- 
cuting witness  to  use  interpreter  even 
though  witness  spoke  fluent  English  and 
even  though  interpi-eter  was  resorted  to 
more  fiequently  in  cross-examination 
than  in  direct. 

9.  Judgement  0=5648 

Convictions  in  prosecution  on 
charges  of  conspiracy,  various  substan- 
tive offenses  under  mail  fraud  statutes 
and  interstate  and  foreign  transporta- 
tion of  stolen  money  would  operate  as 
collateral  estoppel  in  favor  of  prosecut- 
ing witness  in  her  civil  suit  against 
same  defendants.  Fed. Rules  Civ.Proc. 
rule41,28U.S.C.A. 

10.  Criminal  Law  e=785(9) 

It  is  not  necessary  that  judge  deliv- 
er lecture  on  law  of  issue  preclusion  in 
charging  jury  with  respect  to  credibility 
of  complaining  witness  who  had  institut- 
ed civil  suit,  but  it  will  suffice  to  state 
that  conviction  could  operate  to  advan- 
tage of  plaintiff  in  civil  action  or  that 
witness  stands  to  gain  something  in 
event  of  conviction. 

11.  Criminal  Law  C='1172.2 

While  court  was  mistaken  in  in- 
structing jury  that  outcome  of  criminal 
proceeding  would  have  no  binding  effect 
on  pending  civil  suit  by  complaining 
witness  against  defendants  arising  out 
of  same  alleged  conspiracy,  instruction 
was  not  prejudicially  erroneous  where  it 
adequately  made  clear  to  jury  that  wit- 
ness might  be  biased  in  her  testimony 
because  of  possible  advantageous  effect 
of  conviction  on  outcome  of  civil  suit. 
28U.S.C.A.  §  2111. 


W.    Cullen    MacDonald,    Asst.    U.    S. 
Atty.  (Paul  J.  Curran,  U.  S.  Atty.    for 

I.  The  iiidictinout  a'l.so  named  as  co-roiisiiira- 
tors  A.  Arthur  Kay  and  Maurice  S.  lli^hert, 
who  are  unarrested  fugitives. 


the  Southern  District  of  New  York,  and 
S.  Andrew  Schaffer,  Asst.  U.  S.  Atty., 
of  counsel)  for  appellee. 

Louis  Bender,  New  York  City,  for  de- 
fendant-appellant Frank. 

Arthur  Karger,  New  York  City,  for 
defendant-appellant  Hemlock. 

Herald  Price  Fahringer,  Buffalo,  N. 
Y.,  for  defendant-appellant  Hoffer. 

John  M.  McGillicuddy,  New  York 
City,   for  defendant-appellant   Bergman. 

Before  FRIENDLY,  HAYS  and 
OAKES,  Circuit  Judges. 

FRIENDLY,  Circuit  Judge: 

Count  1  of  this  indictment  in  the  Dis- 
trict Court  for  the  Southern  District  of 
New  York  charged  the  four  appellants  ' 
with  conspiring,  18  U.S.C.  §  371,  to  vio- 
late the  statutes  relating  to  mail  fraud, 
18  U.S.C.  §§  1341-1343,  and  interstate  or 
foreign  transportation  of  stolen  money, 
18  U.S.C.  §  2314.  Counts  2  through  5 
charged  appellants  with  the  substantive 
offense  of  interstate  or  foreign  trans- 
portation of  two  certified  checks  in  vio- 
lation of  §  2314.  Counts  6  and  7 
charged  them  with  violating  18  U.S.C.  § 
1342  by  using  fictitious  names  in  carry- 
ing out  a  scheme  to  defraud  by  mail. 
Counts  8  through  16  charged  them  with 
unlawful  use  of  mail  and  wire  communi- 
cation facilities  in  violation  of  §  1341  and 
§  1343.''^  The  jury  i-eturned  guilty  ver- 
dicts against  all  appellants  on  the  con- 
spiracy and  •  fictitious  name  counts. 
Frank,  Hemlock  and  Hoffer  were  found 
guilty  on  the  unlawful  transportation 
counts.  Hemlock  and  Hoffer  were 
found  guilty  on  two  of  the  mail  fraud 
counts.  The  jury  acquitted  on  the  re- 
maining counts.  The  judge  imposed 
substantial  prison  sentences  on  all  de- 
fendants and  a  $10,000  fine  on  Hemlock. 

I.     The  facts 

The  case  concerns  a  fraud  allegedly 
perpetrated   on   Mrs.   Marie   Dominguez, 

2.  .Judge  I'ollac'k  did  not  suhiiiit  counts  ciKlit. 
eleven  an<l  sixleen  to  the  jury  huf  dismissed 
them   at    the   close   of   tlie   (lovernrneut's   case. 
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the  then  28-year-oI(l  daughter  of  former 
President  Rafael  Trujillo  of  the  Domini- 
can Republic.  Since  appellants  all  chal- 
lenge the  sufficiency  of  the  evidence  to 
warrant  submission  to  the  jury,  it  is 
necessary  to  summarize  the  evidence 
presented  against  each  defendant.  Tak- 
en in  a  light  favorable  to  the  Government 
the  facts  are  as  follows : 

In  the  summer  of  19G7,  Mrs.  DeLeon, 
as  Mrs.  Dominguez  then  was,  left  her 
husband's  home  in  Madrid  and  came  to 
this  country  with  two  of  her  children. 
Apparently  because  her  property  was 
the  subject  of  confiscation  decrees  by 
the  Dominican  government,  she  had 
placed  it  in  the  name  of  a  number  of 
corporations  in  countries  with  bank  se- 
crecy laws.  One  of  these,  a  Luxembourg 
corporation  called  Plaininvest,  held  a 
$2.4  million  certificate  of  deposit  in  the 
London  offices  of  the  Bank  of  London 
and  South  America. 

When  she  arrived  in  this  country, 
Mrs.  Dominguez  was  met  at  the  airport 
by  defendant  John  Joseph  Frank,  an  at- 
torney with  an  office  in  Washington,  D. 
C,  and  a  former  agent  with  the  F.B.L 
and  the  C.I. A.  Mrs.  Dominguez'  husband 
had  engaged  Frank  to  obtain  an  entry 
visa  for  her,  apparently  because  he  had 
provided  security  services  for  the  Trujil- 
lo family  in  the  past.  Frank  was  accom- 
panied by  defendant  Borgman,  whom  he 
introduced  as  "Steve  Miller,"  the  name 
we  shall  also  use. 

Shortly  thereafter,  Frank  and  Miller 
introduced  Mrs.  Dominguez  to  defendant 
Hemlock,  a  New  York  attorney  with 
whom  defendant  Hoffer  was  associated. 
Hemlock  agreed  to  participate  in  a  ruse 
for  the  benefit  of  Mrs.  Dominguez 
whereby,  under  the  pretext  of  a  business 
negotiation,  he  would  divert  her  pre- 
vious husband,  Mr.  DeLeon,  from  Ma- 
drid to  Barcelona,  while  she  took  posses- 
sion of  certain  of  her  belongings  in  the 
family  home  in  Madrid.  The  plan  suc- 
ceeded. In  September  Hemlock  and 
Hoffer  began  to  advise  Mrs.  Dominguez 


on  a  property  settlement  with  her  hus- 
band, from  whom,  with  the  aid  of  Frank 
and  Miller,  she  had  obtained  a  Mexican 
divorce.  In  the  course  of  this,  they 
learn(>d  of  Plaininvest.  Hemlock  and 
Mrs.  Dominguez  instructed  the  London 
bank  to  transmit  interest  payments  to 
her  personal  account  at  the  Bank  of 
New  York  and  to  send  all  communica- 
tions relating  to  the  Plaininvest  account 
"in  care  of  Hemlock,  List,  Hoffer  & 
Becker,  Esqs."  at  their  New  York  office. 
In  October,  on  the  advice  of  Frank  and 
Miller,  she  opened  a  second  account,  at 
the  New  York  branch  of  the  Bank  of 
London  and  South  America.  That  ac- 
count was  opened  in  the  name  of  Plainin- 
vest, "c/o  John  J.  Frank,  1500  Massa- 
chusetts Avenue,  Washington,  D.C." 
Mrs.  Dominguez  signed  one  signature 
card  for  the  account,  and  Frank  and 
Miller  signed  a  second  card  to  enable 
them  to  request  statements,  deposit 
slips,  checks  or  a  balance  relating  to  the 
account. 3  During  the  fall  of  1967, 
Frank  and  Miller  largely  took  over  the 
conduct  of  ]\Irs.  Dominguez'  day-to-day 
financial  affairs.  They  had  custody  of 
her  checkbook,  they  prepared  batches  of 
checks  for  her  signature,  and  they 
cashed  checks  for  her  at  the  banks. 

Sometime  during  that  fall,  Frank  and 
Miller  began  to  recommend  that  Mrs. 
Dominguez  invest  in  foreign  land, 
avowedly  to  avoid  loss  in  the  devaluation 
of  the  dollar — advice  that  proved  to  be 
wise,  although  premature — and  to  avoid 
high  United  States  taxes.  After  an  ad- 
verse reaction  from  Mrs.  Dominguez' 
brother,  Frank  and  Miller  returned  to 
the  charge  with  a  recommendation  spe- 
cifically suggesting  that  she  buy  Canadi- 
an land.  According  to  Mrs.  Dominguez, 
Miller  insisted  that  Canada  was  booming 
and  that  a  land  purchase  there  "would 
be  a  wonderful  investment."  Mrs.  Dom- 
inguez agreed  to  consider  any  specific 
property  that  they  might  suggest,  but 
specified  that  in  no  event  was  she  willing 
to  spend  more  than  $200,000. 


3.    On  tlie  Govcrnnieut's  theory  of  tlie  case,  tliis  account  .served  no  puriio.se  .save  as  a  vehicle 
for  subsequent  frauds. 
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Mrs.  DominKuez'  limited  acquiescence 
pi-ovided  an  entry  for  the  Canadian  land 
manipulations  through  which  the  fraud 
was  sprung.  On  January  9,  19G8,  a  Dr. 
(leorpe  C.  Hori  sold  a  parcel  of  land  in 
the  northeastern  part  of  Montreal.  The 
price  of  the  land  was  $79,000,  of  which 
S22,000  was  to  be  paid  him  in  cash  and 
the  balance  was  to  be  used  to  clear  exist- 
ing mortgages.  The  deed,  executed  in  the 
office  of  a  notary,  Maitre  Elie  Solomon, 
named  as  the  purchaser  A.  Arthur  Kay, 
one  of  the  two  unarrested  co-defendants 
named  in  the  indictment.  The  parties 
instructed  the  notary  to  hold  the  deed 
pending  payment  into  his  trust  account 
for  disbursement  to  Dr.  Hori  and  the 
mortgagees.  The  notary  asked  Kay  for 
the  names  of  the  Bahamian  company  to 
which  Kay  was  planning  to  resell  the 
land  and  of  the  European  company  to 
which  it  would  be  resold  again ;  Kay 
said  the  information  would  come  in  a 
call  from  New  York.  Several  hours  lat- 
er, Mtre.  Solomon  received  such  a  call ; 
he  was  not  sure  whether  it  was  from 
lloffer  or  Hemlock.*  The  caller  said  the 
first  name  of  the  Bahamian  corporation 
was  "Columbia" ;  the  rest  of  the  infor- 
mation would  be  supplied  the  next  day 
ill  the  Bahamas.  The  notary  in  turn  re- 
quested that  the  caller  procure  a  resolu- 
tion from  the  ultimate  purchaser  author- 
izing the  purchase.  He  dictated  a  pro- 
posed resolution  that  would  meet  the  re- 
(juirements   for   effecting   the   transfer. 

On  January  10,  Mtre.  Solomon,  Kay, 
co-defendant  Maurice  S.  Hebert,  and  an 
attorney,  Irving  L.  Adessky,  flew  from 
Montreal  to  Kennedy  Airport  in  New 
York  City.  At  the  same  time  Miller  had 
the  New  York  branch  of  the  Bank  of 
London    and    South    America    certify    a 


Plaininvest  check  for  $778,500  to  Colum- 
bia Corporation  Ltd."'  Hemlock,  infera- 
bly with  the  check  in  hand,  joined  the 
Montreal  party  at  the  airport,  whence 
they  flew  to  the  Bahamas,  where  Hoffer 
was  awaiting  them. 

The  next  day  the  entire  group  met 
with  a  Bahamian  attorney,  Anthony 
Hepburn,  and  his  secretary,  Celia  Neill. 
Kay  signed  a  deed  transferring  the 
property  to  Columbia,  which  was  repre- 
sented by  Hepburn  and  Neill,  its  vice- 
pi'esident  and  assistant  secretary.  The 
further  transfer  from  Columbia  to  Plain- 
invest  was  delayed  because  neither  Hem- 
lock nor  Hoffer  had  brought  a  Plainin- 
vest  resolution  authorizing  anyone  to  ex- 
ecute the  deed  of  purchase.  While  the 
group  was  waiting  for  the  arrival  of  the 
resolution,  Hoffer,  in  Hemlock's  pres- 
ence, informed  Mtre.  Solomon  that  Plain- 
invest  would  be  represented  by  one  Her- 
bert M.  Lefkowitz  as  agent  hut  that  the 
deed  should  refer  to  Plaininvest  in  care 
of  Frank  at  his  Washington,  D.C.  of- 
fice ;  Hoffer  also  promised  to  send  Solo- 
mon certified  copies  of  the  charters  of 
Columbia  and  Planinvest. 

A  man  identified  as  Lefkowitz  ap- 
peared at  around  1 :30  p.  m.  He  pro- 
duced a  resolution  which  the  notary  said 
was  substantially  what  he  had  dictated 
to  either  Hoffer  or  Hemlock  in  their 
telephone  conversation  two  days  before. 
The  resolution  recited  that  at  a  meeting 
in  New  York  on  January  9,  Plaininvest 
had  authorized  the  purchase  of  the  prop- 
erty from  Columbia  for  $1.00  and  other 
good  and  valuable  consideration  and  had 
designated  Lefkowitz  to  sign  the  deed ; 
the  document  purported  to  be  certified 
by  Mrs.  DeLeon  as  President  and  Secre- 
tary.    The  notary  thereupon  authorized 


4.  .Solomon  testified  on  direct  examination 
tliat  the  call  from  New  York  had  cotne  from 
"a  gentleman  who  identified  himself  as  Mr. 
Harry  Hoffer."  The  court  subsequently 
struck  out  his  direct  testimony  concerning 
llic  telephone  call  for  lack  of  foundation,  but 
(ouusel  for  Hoffer  on  cross-examination 
'licited  from  Solomon  that  before  the  grand 
jury  he  had  testified  that  he  had  received  a 
call  from  "either  Mr.  Hemlock  or  a  member 
of  his  firm." 


5.  The  check  is  signed  in  the  name  of  Angeli- 
ta  Dc  Leon  (the  name  Mrs.  l)ominguez  used 
during  her  first  marriage),  as  President  of 
Plaininvest ;  the  Government  did  not  dispute 
that  tiic  signature  was  hers.  The  basis  for 
(he  certification  was  a  telexed  transfer  of 
.•(JTSO.OOO  from  the  main  office  in  London. 
The  record  is  silent  on  who  directed  the 
transfer. 
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execution  of  the  deed  from  Columbia  to 
Plaininvest.  However,  since  he  had  not 
received  the  $79,000  required  to  clear 
the  initial  transaction,  the  notary 
refused  to  release  the  certified  copy  of 
the  deed  from  Columbia  to  Plaininvest. 
The  meeting  then  adjourned  pending  the 
arrival  of  the  funds. 

During  the  same  day,  January  11, 
Hemlock  and  Hoffer  met  with  the  Nas- 
sau branch  manager  of  the  First  Na- 
tional City  Bank  (FNCB),  Michael  Lat- 
vis.  They  opened  accounts  for  Columbia 
and  for  Splindian  Investments  Limited, 
another  Bahamian  corporation.  The  ac- 
counts provided  that  withdrawals  could 
be  made  only  with  the  authorization  of 
Hemlock,  Hoffer  and  Frank.  Hemlock 
and  Hoffer  signed  the  signature  card  at 
that  time;  Frank's  signature  was  ob- 
tained later.  Hemlock  and  Hoffer  then 
presented  the  $778,500  check  from  Plain- 
invest  to  Columbia  and  arranged  for  a 
portion  of  this  to  be  kept  in  a  time 
deposit.^  Notwithstanding  the  certifica- 
tion, FNCB  would  not  extend  immediate 
credit  until  the  check  had  been  accepted 
for  clearance  at  the  Federal  Reserve 
Bank  at  New  York,  a  procedure  which 
would  normally  take  eight  days.  Hoffer 
and  Hemlock  suggested  the  dispatch  of  a 
messenger  to  expedite  clearance  of  the 
check.  Latvis'  secretary.  Miss  Elizabeth 
Reilly,  volunteered  for  the  trip,  for 
which  Hoffer  and  Hemlock  made  the  ar- 
rangements. 

Miss  Reilly  presented  the  check  for 
processing  at  FNCB  in  New  York 
around  10:30  a.  m.  on  July  12.  That 
same  morning  Hemlock,  Hoffer,  Kay 
and  Hebert  met  with  the  notary  and 
Adessky  in  Nassau ;  either  Hemlock  or 
Hoffer  gave  Adessky  and  the  notary 
$500  apiece  as  compensation  for  their 
services.  The  two  lawyers  then  left  for 
New  York.  Later  Kay  took  the  notary 
to  the  Nassau  branch  of  FNCB,  where 
the  transfer  of  $79,000  to  the  notary's 
trust  account  in  Montreal  was  arranged. 


The  notary  flew  the  next  day  to  New 
York ;  by  prearrangement  Hoffer  met 
him  at  the  airport  and  received  a  "spe- 
cial copy"  of  the  deed  from  Columbia  to 
Plaininvest."  On  January  15  Hoffer  sent 
Solomon  a  copy  of  Columbia's  charter, 
showing  it  had  been  incorporated  on  No- 
vember 27,  1967. 

Shortly  thereafter.  Miller  told  Mrs. 
Dominguez  she  had  purchased  land  in 
Canada.  After  she  protested  that  she 
had  authorized  only  inquiry  and  not  ac- 
tion, Frank  came  into  the  room.  Miller 
asked  if  she  remembered  signing  "the 
check";  she  did  not.  Frank  then  ad- 
vised her  not  to  worry  and  assured  her 
that  "everything  is  all  right."  In  an- 
swer to  a  question  concerning  the  cost 
of  the  property,  he  answered  that  it  was 
"within  the  limits"  she  had  previously 
set.  Sometime  later.  Miller  showed  her 
some  clippings  from  U.S.  News  &  World 
Report  and  the  Wall  Street  Journal  that 
reported  new  mineral  explorations  in 
various  parts  of  Quebec.  Miller  told  her 
that  the  discoveries  had  already  caused 
her  tract  of  marshy,  swampy  land  near 
Montreal  to  appreciate. 

About  a  week  after  the  first  transac- 
tion, Kay  inquired  whether  the  notary 
would  be  interested  in  arranging  for  the 
sale  of  some  150,000  square  feet  of  a 
farm  owned  by  a  corporation  in  which 
the  notary  held  a  minority  interest,  for 
no  more  than  $8,000.  When  Solomon  ex- 
pressed reluctance  to  proceed  with  the 
transaction  before  hearing  from  Hem- 
lock or  Hoffer,  Kay  paid  him  $500  to 
cover  the  notarial  fees  and  the  prelimi- 
nary costs  of  subdivision.  The  notary 
thereupon  began  making  arrangements 
for  the  sale. 

Kay  subsequently  told  the  notary  that 
the  scenario  for  the  second  transaction 
would  resemble  that  for  the  first,  save 
for  a  few  changes  in  names.  This  time 
Denise  Comeau  would  take  Kay's  place 
as  the  first  purchaser  and  Splindian, 
whose  charter  he  delivered  to  the  notary, 


6.     Latvis    testified    that    time    deiw.sits    were  7.    The   "si)e(ial   copy"   differed   from    the  deed 

available  on  a  30-  and  90-day  basis  and  that  that  was  delivered  iu  that  it  did  not  contain 

to   the   best   of   his   memory,   the   deposits   in  a  copy  of  tlie  resolution  but  merely  referred 

question  were  placed  on  a  OO-day  basis.  to  a  duly  authorized  resolution. 
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would  be  the  second. 
Solomon  received  a  copy  of  the  Plainin- 
vest  charter  from  Hof fer ;  he  was  dis- 
turbed to  discover  that  Plaininvest  was 
not  expressly  empowered  to  buy  and  sell 
land  as  required  by  Canadian  law,  and 
asked  for  a  copy  of  the  Luxembourg 
laws  that  might  aid  in  implying  the  req- 
uisite power.  Hoffer  never  supplied  the 
Luxembourg  statutes  or  any  other  proof 
that  Plaininvest  could  engage  in  Canadi- 
an real  estate  transactions. 

]\Iiller  told  Mrs.  Dominguez  around 
this  time  that  a  very  good  piece  of  land 
in  Canada  was  being  sold  for  tax  rea- 
sons at  less  than  its  worth.  She  at  first 
demurred,  saying  that  she  was  unwilling 
to  buy  any  more  land  in  Canada.  Miller 
then  telephoned  Frank  in  her  presence 
and  said,  "John,  she  doesn't  want  to  buy 
the  '  land."  After  that  conversation, 
Miller  once  again  urged  her  to  consent 
to  the  purchase.  Finally,  she  agreed  to 
consider  the  land,  but  she  insisted  that 
Miller  first  send  a  letter  to  the  Bank  of 
London  and  South  America  requesting 
three  different  bank  appraisals.  Miller 
typed  the  letter  as  instructed,  but  Mrs. 
Dominguez  testified  that  she  never  re- 
ceived any  response  from  the  bank. 

On  February  2,  1968  Miller  presented 
to  the  New  York  branch  of  the  Bank  of 
London  and  South  America  a  Plaininvest 
check  in  favor  of  Splindian  in  the  sum 
of  $361,500,  which  the  bank  certified  in 
consequence  of  a  prior  transfer  of  that 
sum  from  London.  Two  days  later  the 
notary,  Adessky,  Kay  and  Denise  Co- 
meau  flew  to  New  York.  Hemlock 
joined  them,  inferably  with  the  certified 
check  in  hand,  and  the  group  flew  on  to 
Nassau  where  Hoffer  was  awaiting 
them. 

The  following  morning  the  group  met 
with  Hepburn,  Miss  Neill  and  Lefkowitz 
for  the  second  closing.  The  deeds  from 
Solomon's  corporation  to  Miss  Comeau 
and  from  her  to  Splindian,  acting 
through  Hepburn  and  Neill,  were  prompt- 
ly executed.  Although  Hoffer  sup- 
plied no  evidence  that  Plaininvest  was 
empowered  to  purchase  foreign  real  es- 
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Meanwhile,  Mtre.      tate,   as   the  notary   had   requested,   the 


deed  from  Splindian  was  executed  by 
Hepburn  and  Neill,  and  accepted  for 
Plaininvest  by  Lefkowitz.  Hemlock  and 
Hoffer  went  on  to  the  FNCB,  made  a 
time  deposit  in  Splindian's  account,  and 
arranged  for  Miss  Reilly  to  make  anoth- 
er trip  to  New  York  to  expedite  the 
clearance  of  the  Plaininvest  check. 
Shortly  thereafter  Kay  paid  Solomon 
$10,856  for  the  land ;  $2,856  of  this  was 
rebated  to  Kay  upon  their  return  to 
Montreal. 

In  February  or  March,  1968,  Arcadio 
Santana,  a  former  family  accountant, 
left  the  employ  of  Mrs.  Dominguez' 
former  husband  and  joined  her  in  New 
York.  She  asked  him  to  ascertain  from 
Frank  and  Miller  the  precise  amount  of 
money  that  Plaininvest  had  spent  on  the 
one  acquisition  of  which  she  was  then 
aware.  Apparently  Santana  learned 
that  $778,000  had  been  paid ;  when  Mrs. 
Dominguez  taxed  Frank  with  this,  he 
once  again  urged  her  not  to  worry  and 
assured  that  it  was  "a  good  piece  of 
land"  and  that  it  was  worth  the  price 
she  had  paid  for  it.  Shortly  thereafter, 
Hemlock,  Hoffer  and  Frank  went  to  the 
FNCB  in  Nassau  and  asked  Latvis  to 
break  the  time  deposits  and  pay  them 
out  in  cash,  which  he  did.  Since  the 
bank  records  were  not  available  at  the 
trial  because  of  the  Bahamian  bank  se- 
crecy laws,  he  could  testify  only  that 
they  withdrew  "a  large  amount,  perhaps 
from  300  to  $600,000,  $300,000  to 
$600,000."  Also  during  March,  1968, 
Frank  gave  Mrs.  Dominguez  the  special 
copy  of  the  deed  to  the  Hori  tract,  see 
note  7 ;  when  she  asked  him  to  explain 
the  nominal  consideration  of  one  dollar, 
he  called  in  Miller,  who  told  her  -that 
such   recitations  were  usual  in  Canada. 

Unsatisfied  with  Frank's  explanation 
of  the  large  expenditure,  Mrs.  Domin- 
guez and  her  new  husband  met  with 
Hemlock  that  June  at  her  home  in 
Queens.  The  couple  gave  Hemlock  the 
special  copy  of  the  deed  and  requested 
that  he  investigate  the  transaction. 
Mrs.      Dominguez     testified     that     she 
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thought  lloffcr  was  present  at  that 
meeting  but  could  not  he  certain."  Fur- 
ther meetings  were  held  through  the 
summer,  primarily  for  the  purpose  of 
discussing  Mrs.  Dominguez'  tax  returns 
which  were  being  prepared  by  a  tax  sjie- 
cialist  recommended  by  Hemlock  and 
Hoffer.  At  one  meeting  Mrs.  Domin- 
guez expressed  concern  about  the  Cana- 
dian property  being  in  the  name  of 
Plaininvest,  which  she  thought  was  not 
supposed  to  own  land  directly.  Neither 
Hoffer  nor  Hemlock  revealed  their  pre- 
vious exposure  to  this  problem  or  the 
purchase  from  Maitre  Solomon.  As 
time  passed  without  the  receipt  of  a  re- 
port on  the  initial  purchase  from  Hem- 
lock and  Hoffer,  Mrs.  Dominguez  dis- 
patched Santana  to  Montreal.  Early  in 
September,  1968,  at  a  meeting  attended 
by  Hemlock,  Hoffer  and  others,  she  told 
Hemlock  she  had  learned  that  he  had 
been  in  Canada  several  times  making  ar- 
rangements for  the  purchase  of  the  lot; 
he  replied  "I  smell  a  rat"  and  "I  think 
somebody  has  been  using  my  name,"^ 
but  did  not  reveal  what  he  in  fact  knew. 
She  also  told  Hemlock  she  had  been  in- 
formed that  the  lot  wasn't  worth  what 
was  paid  for  it;  Hemlock  responded  by 
proposing  to  set  up  a  meeting  with 
Frank  and  Miller. 

This  meeting  occurred  on  September 
24  at  Hemlock's  office.  Its  first  phase 
was  attended  by  Mrs.  Dominguez, 
Frank,  Miller  and  Hemlock.**  This  time 
Frank  and  Miller  admitted  that  the  land 
was  not  worth  what  had  been  paid,  but 
they  explained  that  the  difference  had 
been  used  to  pay  off  the  C.I. A.  because 
she  had  been  involved  in  activities  to  kill 
one  of  her  father's  assassins.  Miller 
and  Frank  then  left.  Mr.  Dominguez 
entered  and  Hemlock  repeated  what  they 
had  said.  In  the  course  of  the  meeting. 
Hemlock  told  Mr.  and  Mrs.  Dominguez 
nothing  about   the   many   other  circu  n- 

8.  Mrs.  DomiiiKUCs!  tc'.stified  tli;it  allhoiiKli  slie 
could  not  recall  which  of  tlic  siininior  meet- 
ings Hoffer  attendwl,  she  was  certain  that 
he  had  been  at  most  of  them. 

9.  The  record  contains  no  evidence  that  Hem- 
lock had  made  such  trips. 


stances  of  the  two  tran.sactions  of  which 
he  was  aware.  Subsequently,  Mrs 
Dominguez  obtained  other  counsel  who 
began  a  civil  action  on  her  behalf  in  the 
District  ('ourt  for  the  Southern  District 
of  New  York  against  F'rank,  Miller  and 
Hemlock. 

II.     Sufficiencii  of  the  Evidence 

[1]  Putting  aside  for  the  moment  de- 
fendants' legal  attack  on  the  charges  re- 
lating to  the  fictitious  name  statutes,  18 
U.S.C.  §  1342,  we  think  Frank's  and 
Miller's  claims  of  in.sufficiency  are  so 
palpably  devoid  of  merit  as  not  to  war- 
rant extended  discussion.  They  were 
the  instigators  of  the  scheme  to  expend 
$1,140,000  of  Plaininvest's  funds  for 
land  that  had  been  purchased  for  a  total 
of  $89,000,  and  one  or  the  other  or  both 
participated  in  every  phase  of  the  plot. 
All  this  is  crowned  by  their  admission  at 
the  final  meeting  with  iNIrs.  Dominguez 
that,  contrary  to  their  prior  assertions, 
the  land  was  not  worth  what  they  paid 
for  it. 

[2]  Hemlock  and  Hoffer  claim  that 
the  evidence  is  consistent  with  their 
having  simply  engaged  in  professional 
activities  and  that  any  wrongdoing  was 
solely  Frank's  and  Miller's.  Hoffer 
makes  the  further  argument  that  he  was 
acting  in  a  subordinate  capacity  and 
thus  was  even  farther  than  Hemlock 
from  the  odoriferous  stream  of  guilty 
knowledge.  But  too  many  red  flags 
were  flying  to  make  these  contentions 
plausible.  It  is  useful  to  recall  Judge 
Learned  Hand's  observation  that  "the 
cumulation  of  instances,  each  explicable 
only  by  extreme  credulity  or  profession- 
al incxportness,  may  have  a  probative 
force  immensely  greater  than  any  one  of 
them  alone."  United  States  v.  White, 
124  F.2d  181,  185  (2  Cir.  1941 ).  We  re- 
peat  also    that    lawyers    cannot   "escape 

10.  Hemlock  had  cnih'.uured  to  persuade  Mrs. 
Dominguez  to  come  without  her  hiish.iiii!. 
After  this  failed,  he  did  prevail  on  tlie  liu.s- 
band  to  wait  outside  his  office. 
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i-ritninal  liability  on  a  plea  of  ignorance 
when  they  have  shut  their  eyes  lo  what 
was  plainly  to  be  seen,"  United  States  v. 
Benjamin,  328  F.2d  854,  8G:5  (2  Cir.), 
,.crt.  denied,  377  U.S.  953,  84  S.Ct.  1631, 
]2  L.Ed.2d  497  ( 1964).  See  also  United 
.mates  V.  Sarantos,  455  F.2d  877,  880- 
882  (2  Cir.  1972),  and  cases  there  cited. 
If  Hemlock  and  Hoffer  were  acting  as 
attorneys,  their  client  was  Plaininvest, 
which  they  knew  to  be  simply  Mrs.  Dom- 
jngiiez  in  an  incorporated  form.  Yet 
liiere  is  no  indication  that  they  ever  ad- 
vised her  about  the  seemingly  needless 
interposition  of  Columbia  and  Splindian, 
that  they  ever  made  the  slightest  in- 
quiry concerning  the  relationship  be- 
tween the  large  Plaininvest  certified 
checks  and  the  modest  price  which  they 
knew  was  paid  to  the  Canadian  owners, 
or  that  they  ever  notified  Mrs.  Domin- 
guez  that  the  second  transaction  had  oc- 
curred at  all.  Perhaps  the  most  damag- 
ing evidence  against  them  was  their  per- 
sonal participation  with  Frank  in  the 
breaking  of  the  time  deposit  just  after 
Frank  had  learned  that  the  jig  might  be 
beginning  to  be  up.  Whether  or  not 
they  received  any  portion  of  the  pro- 
ceeds, they  had  beheld  Frank  walking 
out  of  the  FNCB  in  Nassau  with 
$.500,000  to  $600,000  in  cash  generated 
by  the  Plaininvest  checks  to  Columbia 
and  Splindian.  Six  months  later,  and 
three  months  after  Mrs.  Dominguez  had 
instructed  them  to  investigate  the  first 
transaction,  they  had  revealed  nothing. 
Their  silence  throughout  the  summer,  in 
light  of  their  intimate  familiarity  with 
many  of  the  details  of  the  two  purchas- 
es, makes  their  claim  of  innocence  high- 
ly implausible.  Hemlock's  efforts  to 
prevent  Mr.  Dominguez  from  attending 
the  showdown  on  September  23  and  his 
bland  reaction  to  a  revelation  by  Frank 
and  Miller-  that  would  have  caused  an 
honest  lawyer  to  erupt  in  fury  are  the 
final  straws  as  far  as  he  is  concerned. 
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In  passing  on  the  sufficiency  of  the 
evidence,  the  court  had  only  the  prosecu- 
tion's case,  the  defense  having  offered 
none.  To  be  sure,  the  defendants  were 
not  required  to  testify  or  to  present  any 
case  at  all,  and  the  jury  could  not  per- 
missibly draw  an  adverse  inference  sim- 
ply from  their  failure  to  take  the  stand. 
But  the  self-incrimination  clause  does 
not  elevate  a  defendant's  silence,  much 
less  the  failure  to  present  any  defense 
case,  to  the  level  of  a  convincing  refuta- 
tion. When  a  defendant  has  offered  no 
case,  it  may  be  reasonable  for  a  jury  to 
draw  inferences  from  the  prosecution's 
evidence  which  would  be  impermissible 
if  the  defendant  had  supplied  a  credible 
exculpatory  version. ^^  The  test  of  suf- 
ficiency in  criminal  cases  is  "whether 
upon  the  evidence,  giving  full  play  to  the 
right  of  the  jury  to  determine  credibili- 
ty, weigh  the  evidence,  and  draw  justifi- 
able inferences  of  fact,  a  reasonable 
mind  might  fairly  conclude  guilt  beyond 
a  reasonable  doubt."  Curley  v.  United 
States,  81  US.App.D.C.  389,  160  F.2d 
229,  232-233  (Prettyman,  J.),  cert,  de- 
nied, 331  U.S.  837,  67  S.Ct.  1511,  91  L. 
Ed.  1850  (1947),  approved  in  United 
States  V.  Taylor,  464  F.2d  240,  242-245 
(2  Cir.  1972).  That  test  was  met  here 
not  only  as  to  Frank  and  Miller  but  also 
as  to  Hemlock  and  Hoffer. 


III.     The  "fictitious  name"  statute 

The  fictitious  name  statute,  originally 
adopted  in  1889,  25  Stat.  873,  and  codi- 
fied as  part  of  Chapter  63  of  Title  18 
relating  to  Mail  Fraud,  reads  as  follows: 
Whoever,    for   the   purpose   of  con- 
ducting, promoting,  or  carrying  on  by 
means    of    the     Postal     Service,    any 
scheme  or  device  mentioned  in  section 
1341  of  this  title  or  any  other  unlaw- 
ful  business,  uses  or  assumes,  or  re- 
quests to  be  addressed   l;y,   any   ficti- 
tious, false,  or  assumed  title,  name,  or 
address  or  name  other  than  his  own 


II.  Ajipellate  counsel  for  Hoffer  .suggests  tliat 
the  decision  of  trial  counsel  not  to  call  tliis 
defendant  was  based  simpl.v  on  a  belief  that, 
despite     the    contrary     ruling     of     the     trial 

494  F.2d— lOVa 


.ludge,  the  (Jovernment  bad  not  presented  a 
sufficient  case  to  warrant  tliat  course.  Per- 
liaps  so,  but  tlie  defendant  is  bound  by  the 
strategy  that  was  chosen. 
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proper  iianu-,  or  takos  or  ic-ceives 
from  any  post  office  or  authorized 
depository  of  mail  matter,  any  letter, 
postal  card,  package,  or  other  mail 
matter  addressed  to  any  such  ficti- 
tious, false,  or  assumed  title,  name,  or 
address,  or  name  other  than  his  own 
proper  name,  shall  be  fined  not  more 
than  $1,000  or  imprisoned  not  more 
than  five  years,  or  both. 

It  is  not  entirely  clear  what  advantape 
the  Government  derives  from  invoking 
this  statute,  particularly  in  a  mail  fraud 
case  where  there  is  a  conspiracy  charpe, 
since  it  applies  only  when  the  prosecu- 
tion has  established  a  "purpose  of  con- 
ducting, promoting,  or  carrying  on  by 
means  of  the  Postal  Service,  any  scheme 
or  device  mentioned  in  section  1341  of 
this  title  or  any  other  unlawful  busi- 
ness." Be  that  as  it  may,  the  Govern- 
ment did  invoke  it  here  and,  if  it  did  so 
erroneously,  there  would  have  to  bo  a  re- 
versal not  only  of  the  convictions  under 
Counts  6  and  7  but  perhaps  also  of  the 
conviction  on  the  conspiracy  charge. 
Count  1,  since  the  judge  instructed  that 
a  finding  of  a  conspiracy  to  violate  § 
1342  would  warrant  a  conviction  on  the 
conspiracy  count.'- 

[3]  Defendants  say  there  was  no  ev- 
idence that  any  participant  used  or  as- 
sumed or  requested  to  be  addressed  by 
any  fictitious,  false  or  assumed  name. 
Not  disputing  the  literal  truth  of  this,*^ 
the  Government  contends  that  the  stat- 
ute should  not  be  read  so  narrowly  but 

12.  We  say  "i)erliai)s"  bei-ause  a  {'oiivictioii  of 
conspiracy  to  violate  §  1342  unrlcr  tlic  cir- 
cumstances of  tliis  case  aPKuahly  would  in- 
clude a  fitidinj:  of  coiisi)iracy  to  violate  S 
1341.  United  States  v.  .lacobs,  47.")  F.2d 
270.  282-284  (2  Cir.  WTS)  ;  Unite.l  States 
V.  Alsondo,  48(5  F.2(l  133!),  1347  n.  .5  (2  (Mr. 
1973)    (on   relieariuK). 

13.  The  (Jovernment  does  not  urRc  that  de- 
fendant IIoPKnian's  u.sc  of  the  name  Miller 
satisfies  th<!  statute;  app.'irently  I'.orf;maii 
had  been  calling  himself  Miller  for  some 
time  and  Mrs.  HominKuez  was  in  no  way  de- 
<-eivcd  by  this.  It  does  urse  that  the  jury 
could  properly  have  found  that  "Lcfkowitz" 
was  not  that  shadowy  individual's  real  iiam«'. 
Wc,  doubt  there  was  sufficient  evidence  of 
this. 


-should  be  construed  to  cover  a  situation 
where  persons  having  no  substantive  in- 
t(M-est,  e.g.,  Kay.  Mi.ss  Comeau.  Colmn- 
bia,  Splindian,  Hepburn  and  Miss  Neill 
are  inserted  into  a  fraudulent  transac- 
tion for  the  sake  of  concealing  the  iden- 
tities of  the  true  beneficiaries  of  the 
scheme,  even  though  the  individuals  and 
corpoi'ations  are  using  their  actual 
names.  This  construction  .seems  reason- 
able. It  was  essential  to  the  fraud  that 
the  pu  rcha.se  rs  on  the  second  round 
should  not  be  Frank  and  Miller,  or  even 
corporations  in  which  they  appeared  to 
have  an  interest.  In  that  sense  the  de- 
fendants did  utilize  an  identity  other 
than  their  own  to  conceal  their  role  in 
the  fraud.'*  Such  meagre  case  law  as 
exists  seems  to  support  the  application 
of  §  1342  to  facts  such  as  these,  in  re- 
sult if  not  in  discussion.  See  e.g..  Unit- 
ed States  v.  Kyle,  257  F.2d  559  (2  Cir. 
1958),  cert,  denied,  ;^58  U.S.  937,  79  S. 
Ct.  327,  3  L.Ed.2d  308  (1959);  United 
States  v.  Baren,  305  F.2d  527  (2  Cir. 
1962);  Atkinson  v.  United  States,  344 
F.2d  97  (8  Cir.),  cert,  denied,  382  U.S. 
867,  86  S.Ct.  141,  15  L.Ed.2d  106 
(1965);  c/.  United  States  v.  Ellicott, 
336F.2d868  (4  Cir.  1964). 

IV.  Alleged  receipt  of  inad- 
missible hearsay 

Two  complaints  are  made  with  regard 
to  the  receipt  of  allegedly  inadmissible 
hearsay. 

14.  Tiie  fact  that  the  iiaino  used  by  the  de- 
fendant beloiiKs  to  a  real  person  has  long 
been  held  insufficient  to  avoid  the  rea<-h  of  § 
].'}42.  It  is  the  defendant's  use  of  a  name 
f)tlier  than  his  own  to  obscure  liis  identity 
that  constitutes  the  offense.  United  States 
v.  Etheredge.  140  F.  370,  3.S()  (N.D.Ala. 
1!K).'>).  Prosecutions  for  fraudulent  misuse 
of  credit  cards  have  typically  involved  the 
use  of  names  of  real  persons.  See,  e.  g., 
United  States  v.  I'.onanno.  4:50  F.2d  1060  (2 
Cir.),  cert,  denied,  400  U.S.  nt>4,  01  S.Ct. 
?,m.  '27  L.Kd.2d  .•?.S4  (1070)  ;  United  States 
V.  Chason.  4.->1  F.2<I  .".Ol  (2  fir.  1071),  cert, 
denied,  40.5  U.S.  lOlC,  02  S.Ct.  1201,  31  L. 
Ed.2<l  470  (1072)  ;  United  States  v.  Madison. 
4.").S  F.2d  074  (2  Cir.),  eert.  denied,  400  U.S. 
859,  93  S.Ct.  14.J,  34  L.Kd.2d  105  (1972). 
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[4]  The  first 
statements  of  Kay  to  the  notary,  need 
not  detain  us  long.  Apart  from  th(> 
point  that  there  may  well  have  been  suf- 
ficient evidence  to  link  Kay  with  the 
conspiracy  under  the  standard  pre- 
scribed in  United  States  v.  Geaney,  417 
F.2d  1116,  1119-1120  (2  Cir.  1969),  cert, 
denied,  397  U.S.  1028,  90  S.Ct.  1276.  25 
L.Ed.2d  539  (1970),^^  our  attention  has 
not  been  called  to  any  statement  of 
Kay's  that  was  received  to  prove  the 
truth  of  a  matter  asserted  in  the  state- 
ment. Instead,  his  remarks  served  only 
to  prove  his  knowledge  of  facts  other- 
wise established  or  to  shed  light  on  his 
several  transactions  with  the  notary. 
See  United  States  v.  Annunziato,  293  F. 
2d  373,  376-377  (2  Cir.),  cert,  denied. 
368  U.S.  919,  82  S.Ct.  240,  7  L.Ed.2d  134 
(1961);  United  States  v.  Costello,  352 
F.2d  848,  853-855  (2  Cir.  1965),  rev'd 
on  other  grounds  sub  nom.  Marchetti  v. 
United  States,  390  U.S.  39,  88  S.Ct.  697, 
19  L.Ed.2d  889  (1968)  ;  McCormick,  Ev- 
idence §  249  (Cleary  ed.  1972).  No 
matter  how  often  appellate  courts  and 
commentators  seek  to  explicate  the  true 
nature  of  the  rule,  the  notion  that  any 
reference  to  a  conversation  constitutes 
hearsay,  inadmissible  unless  within  an 
exception,  dies  exceedingly  hard. 

[5]  A  more  troubling  question  con- 
cerns the  admissibility  against  Hemlock 
and  Hoffer  of  the  admissions  by  Frank 
and  Miller  at  their  final  meeting  with 
Mrs.  Dominguez.  The  serious  argument 
here  is  not  that  there  was  inadequate 
proof  aliunde  of  the  conspiratorial  rela- 
tion among  the  four  men  but  that  the 
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relating    to    certain      admissions  were  not  in   furtherance  of 


an  on-going  conspiracy.'*' 

We  have  little  difficulty  in  holding 
that  despite  Krulewitch  v.  United  States. 
336  U.S.  440,  69  S.Ct.  716,  93  L.Ed.  790 
(1949),  Lutwak  v.  United  States,  344  V. 
S.  604,  73  S.Ct.  481,  97  L.Ed.  593 
(1953),  and  Grunewald  v.  United  States, 
353  U.S.  391.  77  S.Ct.  963,  1  L.Ed.2d  931 
(1957),  the  conspiracy  to  defraud  Mrs. 
Dominguez  was  continuing  as  late  as 
September  24.  The  basis  of  Krulewitch 
was  "that  the  central  aim  of  the  alleged 
conspiracy — transportation  of  the  com- 
plaining witness  to  Florida  for  prostitu- 
tion— had  either  never  existed  or  had 
long  since  ended  in  success  or  failure 
when  and  if  the  alleged  co-conspirator 
made  the  statement  attributed  to  her," 
336  U.S.  at  442,  69  S.Ct.  at  718;  the 
Court  rejected  the  argument  "that  even 
after  the  central  criminal  objectives  of  a 
conspiracy  have  succeeded  or  failed,  an 
implicit  subsidiary  phase  of  the  conspir- 
acy always  survives,  the  phase  which 
has  concealment  [from  the  government] 
as  its  sole  objective."  336  U.S.  at  443, 
69  S.Ct.  at  718.  Lutwak  and  Grunewald 
added  nothing  more,  although  Mr.  Jus- 
tice Harlan's  opinion  in  the  latter  is  use- 
ful for  its  explication,  353  U.S.  at  402, 
77  S.Ct.  at  972: 

Sanctioning  the  Government's  theor,y 
would  for  all  practical  purposes  wipe 
out  the  statute  of  limitations  in  con- 
spiracy cases,  as  well  as  extend  indefi- 
nitely the  time  within  which  heansay 
declarations  will  bind  co-conspirators. 

Here   the   conspiracy   could   well   be    re- 
garded as  not  simply  to  perpetrate  the 


15.  This  i.s  an  appropriate  place  to  note  ami 
reject  the  argument  that  tlic  fJovornmont's 
proof  failed  because  the  exces.s  of  the 
amount  i)ai(l  by  I'laininvest  over  that  re- 
ceived by  Dr.  ITori  ami  Mtre.  Solomon  may 
have  gone  to  Kay,  ratlier  than  to  the  (!(,•- 
fendants.  If  Kay  was  a  fellow  consjiirator, 
that  woiild  he  immaterial.  Moreover,  there 
was  ample  evidence  that  the  lar^e  sums  re- 
maining in  tlie  Nassau  branch  of  K.NCl'. 
were  accessible  to  Frank,  Hemlock  an<l  Hof- 
fer rather  tlian  to  Kay.  and  were  removed 
by  them. 


16.  The  (Jovernment  claims  that  no  objection 
was  ma<Ic  to  the  admission  of  this  testimo- 
ny; (he  <lefendanfs  counter  that  tlie  judge 
had  ruled  that  he  would  provisionally  admit 
all  declarations  of  alle;,'e(l  conspirators  sub- 
ject to  a  subsequent  blanket  motion  to  strike 
evidence  the  admission  of  which  was  not 
warranted  under  the  consi)iracy  exceiition 
and  that  such  a  motion  was  made.  While 
we  apiire<'iate  (he  jud^'c's  desire  to  e.\i>edite 
the  trial,  we  are  not  sure  of  the  wisdom  (if 
ileiiarting  so  far  from  the  reiiuiremcrit  r)f 
specific  and  rea.soncd  objection  to  a  jiariicu 
larly  crucial  piece  of  evidence. 
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two  frauds  here  described.  The  evi- 
dence suKsests  that  the  conspirators 
thought  they  had  a  good  thing  in  Mrs. 
Dominguez  and  would  defraud  her  fur- 
ther if  the  opportunity  arose.  More  im- 
portant, the  conspiracy  even  as  to  the 
two  parcels  was  not  complete  so  long  as 
Mrs.  Dominguez  was  threatening  to  get 
the  money  back. 

[6]  There  is  more  of  a  problem  in 
holding  that  the  declaration  was  in  fur- 
therance of  the  conspiracy,  a  require- 
ment to  which  we  have  adhered,  United 
States  V.  Annunziato,  supra,  293  F.2d  at 
380.  If  Frank  and  Miller  had  simply 
admitted  the  overpayment,  we  would  see 
no  basis  for  such  a  ruling.  However, 
they  went  beyond  this  and  offered  an 
explanation  which  they  apparently 
thought,  with  however  little  basis,  would 
turn  away  Mrs.  Dominguez  or  at  least 
diminish  her  ire  and  the  consequent  zeal 
of  her  pursuit.  In  any  event,  although 
no  one  has  made  the  point,  we  do  not  see 
why  the  admission  of  the  diversion  of 
Plaininvest's  funds  to  an  unauthorized 
purpose  was  not  a  declaration  against 
pecuniary  interest  by  a  declarant  una- 
vailable to  testify,  see  McCormick,  Evi- 
dence §§  276,  277,  280  (Cleary  ed.  1972). 

V.    Receipt  of  testimony  concerning  Ba- 
hamian bank  transactions 

[7]  The  Government's  case  rested 
heavily  on  the  testimony  of  Latvis,  form- 
er manager  of  the  FNCB  Nassau  branch 
who  is  no  longer  with  the  Bank,  and  his 
secretary.  Miss  Reilly,  now  employed  at 
its  branch  in  Tarrytown,  N.Y.  Appel- 
lants contend  that  because  of  the  Ba- 
hamian Bank  Secrecy  Act,  the  court 
should  not  have  permitted  Latvis  or 
Miss  Reilly  to  testify  about  the  various 
banking  transactions  at  the  FNCB  Nas- 
sau branch.  The  Bahamian  Bank  Secre- 
cy Act  provides,  under  penal  sanction, 
that 

Except  for  the  performance  of  his 
duties  or  the  exercise  of  his  functions 
under  this  Act  or  when  lawfully  re- 
quired to  do  so  by  any  court  of  compe- 
tent jurisdiction  within  the  Colony  or 


under  the  provisions  of  any  law,  n^ 
person  shall  disclose  any  information 
relating  to  the  affairs  of  a  bank  or  of 
the  customers  of  a  bank  which  he  haa 
acquired  in  the  performance  of  his  du- 
ties or  the  exercise  of  his  function 

under  this  Act. 

'% 

The  district  court  authorized  the  sub- 
mission to  a  Bahamian  court  of  an  In. 
ternational  Recjuest  for  Judicial  Assist- 
ance, contemplated  by  the  Bahamian 
Act,  for  the  disclosure  of  the  records 
here  relevant.  Justice  J.  A.  Smith 
granted  the  request  on  May  31,  1973^ 
but  his  order  was  stayed  pending  an  ap- 
peal but  not  later  than  June  30.  Before 
that  date  the  trial  here  was  concluded. 

We  do  not  read  our  decisions  dealing 
with  the  application  of  bank  secrecy 
laws  to  American  banks  whose  foreign 
branches  are  governed  thereby.  First 
National  City  Bank  v.  I.R.S.,  271  F.2d 
616  (2  Cir.  1959),  cert,  denied,  361  U.S. 
948,  80  S.Ct.  402,  4  L.Ed.2d  381  (1960); 
Application  of  Chase  Manhattan  Bank, 
297  F.2d  611  (2  Cir.  1962)  ;  United 
States  v.  First  National  City  Bank,  396 
F.2d  897  (2  Cir.  1968),  and  Trade  De- 
velopment Bank  v.  Continental  Ins.  Co., 
469  F.2d  35,  39-42  (2  Cir.  1972),  to  go  as 
far  as  appellants  urge.  In  Application 
of  Chase  Manhattan  Bank,  supra,  the 
case  most  favorable  to  the  appellants,  we 
simply  declined,  on  the  facts  there 
presented,  to  use  the  process  of  our 
courts  to  force  an  American  bank  doiiiK 
business  in  a  foreign  country  to  take  ac- 
tion in  that  country  which  would  consti- 
tute a  crime.  It  is  not  at  all  clear  that 
under  the  principles  normally  applied  in 
the  interpretation  of  criminal  statutes, 
the  revelations  by  Mr.  Latvis  and  Miss 
Reilly  in  New  York  would  constitute  a 
crime  under  Bahamian  law.  Even  if  it 
would,  no  principle  of  accommodation  re- 
quires the  United  States  to  seal  the  lips 
of  American  citizens  testifying  to  facts 
within  their  knowledge  concerning  activ- 
ities of  other  Americans  in  a  foreign 
country  as  part  of  a  scheme  to  violate 
American  criminal  law,  simply  because 
that  country  chooses  to  throw  a  veil  of 
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secrecy  around  bank  accounts  except  in- 
sofar as  their  courts  may  see  fit  to  lift 
it.  We  thus  have  no  occasion  to  consid- 
er the  Government's  contention  that  the 
balance  struck  in  the  cited  decisions  re- 
quires reconsideration  favorable  to  it  be- 
cause of  enactment  of  The  Bank  Secrecy 
Act,  84  Stat.  1114. 

VI.     The  use  of  an  interpreter 

[8]  The  question  of  Mrs.  Domin- 
guez'  need  for  a  Spanish  interpreter  had 
been  discussed  at  a  pretrial  hearing. 
The  Government  represented  that  it 
would  establish  such  a  need  at  the  trial. 
Counsel  for  one  of  the  defendants  ob- 
jected on  the  ground  that  Mrs.  Domin- 
guez  was  fluent  in  English  and  that  per- 
mitting her  to  have  the  services  of  an 
interpreter  would  give  her  an  undue  ad- 
vantage in  cross-examination.  The 
judge  refused  to  conduct  an  evidentiary 
hearing  on  Mrs.  Dominguez'  proficiency 
in  English,  saying  that  in  all  probability 
he  would  permit  an  interpreter  to  stand 
by  and  allow  Mrs.  Dominguez  to  use  her 
when  and  if  needed. 

Over  objection  an  interpreter  was 
sworn  at  the  beginning  of  the  trial. 
After  satisfying  himself  that  Mrs.  Dom- 
inguez spoke  and  understood  English, 
the  judge  decided  to  take  her  testimony 
in  that  language  but  advised  her  to  com- 
municate with  him  if  she  needed  a  Span- 
ish interpreter.  The  direct  examination 
was  conducted  almost  entirely  in  Eng- 
lish. However,  on  cross-examination  the 
witness  on  several  occasions  resorted  to 
the  interpreter  without  prior  authoriza- 
tion from  the  court.  Over  repeated 
objection  by  defense  counsel,  the  inter- 
preter answered  roughly  a  dozen  ques- 
tions for  her  during  her  day-long  cross- 
examination. 

We  are  not  altogether  happy  about  the 
manner  in  which  this  matter  was  han- 
dled. The  reason  initially  given  by  the 
Government  for  having  an  interpreter, 
that  Mrs.  Dominguez  speaks  Spanish 
"nearly  70  per  cent  of  the  time,"  seems 
to  backfire;  if  the  Government  meant 
that  she  spoke  English  30  per  cent  of 
the  time,  this  is  quite  a  lot.     Its  argu- 


ment that  "as  early  as  the  fifth  page  of 
direct  examination,  it  was  clear  that  an 
interpreter  would  be  periodically  re- 
quired" is  rather  disingenuous.  The 
interpreter  was  there  required  only  to 
help  Mrs.  Dominguez  explain  that  a 
bank  account  opened  by  her  mother  on 
her  attaining  21  was  a  "savings  ac- 
count." She  went  on  for  40  pages  with- 
out requiring  further  assistance.  On 
the  second  occasion  she  relied  on  the  in- 
terpreter simply  to  help  her  describe 
Frank  and  Miller's  "assassination"  ex- 
planation at  the  final  meeting.  She 
then  concluded  her  direct  examination 
without  further  need  of  the  interpreter's 
aid.  We  assume  defendants  would  have 
raised  no  objection  to  the  use  of  an  inter- 
preter solely  for  technical  terms  or  five 
syllable  words.  Certainly  such  limited 
use  of  an  interpreter  would  have  been 
perfectly  proper.  The  defendants'  point 
is  different.  They  claim  that  if  Mrs. 
Dominguez  could  do  that  well  on  direct 
examination,  there  was  no  need  for  the 
more  extensive  reliance  on  the  interpret- 
er that  occurred  on  cross. 

The  argument  is  not  quite  so  strong 
as  it  seems.  Mrs.  Dominguez  had  ap- 
peared before  the  grand  jury  and  had 
doubtless  gone  over  her  testimony  with 
the  prosecutor.  Her  relative  familiarity 
with  the  lines  taken  on  direct  examina- 
tion almost  certainly  enhanced  her  abili- 
ty to  understand  the  questions  and  re- 
.spond  in  English.  The  surprise  of 
cross-examination  is  a  different  matter. 
Still,  we  are  disturbed  by  her  occasional 
resort  to  the  interpreter  when  a  cross-ex- 
aminer seemed  to  approach  at  least  a 
minor  success.  Here  again,  see  note  16, 
the  judge  may  have  been  the  victim  of 
his  ground-rule  forbidding  counsel  to 
state  the  basis  for  their  objections  with- 
out special  permission ;  counsel  might 
have  suggested  such  courses  as  a  slacken- 
ing of  speed,  rephrasing  of  questions  by 
the  interrogator  or  the  court,  or  enforce- 
ment of  the  judge's  directive  that  Mrs. 
Dominguez  recjuest  permission  to  use 
the  interpreter  on  each  occasion  when 
the  need  ar.o.se.  On  the  other  hand,  the 
jury  observed  what  was  going  on  and 
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lii'ftusi'  toiinsc'l  wtiH'  fix'f  to  commeni,  on 
il  in  their  summations,  as  one  of  them 
did.  ("ounsol  have  cited  no  case  where  a 
conviction  has  been  reversed  because  of 
the  improper  use  of  an  interpreter,  al- 
thouKli,  despite  Terovich  v.  United 
Slates,  205  U.S.  8G,  91,  27  S.Ct.  45(5,  51 
L.Ed.  722  U007),  there  have  been  some 
reversals  for  refusal  to  appoint  one,  ob- 
viously a  stronjjer  case.  See  3  Wigmore, 
Evidence  S  «11.  at  277-78  &  n.  2  (Chad- 
bourn  rev.  1070;;  United  States  v.  De- 
sist, 384  F.2d  889,  901-903  (2  Cir. 
1967),  aff'd  without  discussion  of  this 
point,  394  U.S.  244,  89  S.Ct.  1030,  22  L. 
Ed.2d  248  (19G9)  ;  U'nited  States  ex  rel. 
Neuron  v.  New  York,  434  F.2d  38G, 
389  390  (2  Cir.  1970)  ;  United  States  v. 
DiazBerrios.  441  F.2d  1125,  1127  (2  Cir. 
1971).  All  tilings  considered,  we  find  no 
abuse  of  discretion  by  the  judge  suffi- 
ciently prejudicial  to  require  a  reversal. 

VIL  The  i7istri(ctions  and  refiiml  to  in- 
struct concerning  the  effect  of  a 
conviction    on    Mrs.    Dominguez' 

civil  suit 

At  the  conclusion  of  his  charge  to  the 
jury.  Judge  Pollack  asked  the  parties  to 
submit  exceptions  to  the  instructions  he 
had  given.  After  the  defendants  had 
raised  several  objections,  he  commented, 
"You  know,  I  am  a  little  disturbed  over 
the  fact  that  you  are  sitting  here  with 
these  things  that  you  had  for  some 
days."  The  Government,  he  pointed  out, 
had  submitted  elaborate  requests  to 
charge,  and  a  supplementary  request  re- 
lating to  the  relationship  between  a 
criminal  conviction  and  a  subsequent 
civil  3uit.  He  noted  that  the  defendants 
had  neither  submitted  requests  to 
charge  nor  objected  to  any  of  the  Gov- 
ernment's requests  prior  to  his  deliver- 
ing the  charge.  Not  surprisingly,  the 
judge's  instruction  on  the  effect  of  a 
conviction  on  i\Irs.  Dominguez'  civil  suit 
was  heavily  influenced  by  the  Govern- 
ment's request. 

The  judge  began  by  pointing  out, 
quite  correctly,  that  "The  pendency  of  a 
private  civil  lawsuit  referring  to  the 
tran.sactions    mentioned    here    is    no    de- 


fense to  this  indictment"  and  by  explain- 
ing the  different  functions  of  criminal 
prosecutions  and  civil  suits.  He  went 
on,  however,  to  say  : 

Thus,  a  conviction  in  a  criminal  ac- 
tion does  not  support  a  subsequent 
civil  judgment  in  a  case  of  this  sort 
based  on  the  same  transactions  be- 
cause each  of  such  i)roceedings  has  a 
totally  different  object.  In  addition, 
they  are  dissimiliar  in  terms  of  par- 
ties, rules  and  procedures. 

Where  defendants  in  a  criminal 
prosecution  of  this  kind  are  sued  in  a 
civil  trial  based  on  the  same  transac- 
tions, the  two  proceedings  are  com- 
pletely unrelated,  except  only  in  re- 
spect of  whether  the  civil  matter  may 
bear  on  the  issue  of  credibility.  That 
is  to  say,  if  the  defendants  are  con- 
victed in  the  criminal  action,  the 
plaintiffs  in  the  civil  suit  will  still 
have  to  prove  their  entire  case  for 
damages  before  a  new  jury  or  judge 
and  could  in  no  way  rely  on  defend- 
ant's prior  conviction  to  sustain  their 
claim. 
He  later  gave  a  fairly  detailed  "interest" 
charge  with  respect  to  credibility,  in- 
structing the  jury  as  follows: 

In  weighing  the  testimony  of  the 
witness,  you  can  consider  their  rela- 
tionship to  the  Government  or  to  the 
defendant,  as  the  case  may  be,  and 
any  bias  or  interest  in  the  outcome  of 
the  case.     . 

Interest  creates  a  motive  for  false 
testimony.  The  greater  the  interest, 
the  stronger  the  motive  for  false  testi- 
mony. In  appraising  credibility  you 
may  take  that  fact  into  consideration. 
However,  it  by  no  means  follows  that 
simply  because  a  person  has  a  vital  in- 
terest in  the  end  result,  he  or  she  is 
not  capable  of  telling  a  truthful,  can- 
did and  straightforward  story. 

It  is  for  you  to  decide  to  what  ex- 
tent, if  at  all,  any  interest  of  the  wit- 
ness  has  affected  or  shaded  the  testi- 
mony. 

When     the    time    came     for     making 
objections,  trial  counsel  for  Iloffer  ex- 
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cepted  "to  what  was  the  Government's 
supplementary  charge  with  respect  to 
the  civil  lawsuit  and  the  language  used 
by  the  Court."  While  this  alone  would 
have  been  too  general,  counsel  for  Frank 
amplified  it,  saying  that 

I  think  that  the  outcome  of  the 
criminal  case  is  definitely  a  matter 
that  can  be  related  to  the  civil  case  in 
the  sense  that  if  there  is  a  conviction, 
the  jury's  verdict  could  be  deemed  to 
be  res  judicata  in  the  civil  suit  even 
though  you  have  different  parties  on 
the  same  sul)ject  matter  and  where 
the  evidence  would  be  identical. 

After  counsel  elaborated  further  on  this 
point,  the  judge  noted  that  he  had  given 
"a  very  strong  interest  charge."  Coun- 
sel conceded  this  and  on  that  account 
withdrew  "any  exception  to  the  state- 
ment that  the  civil  suit  will  be  no  de- 
fense— ",  at  which  point  the  judge  inter- 
rupted. It  may  be  that  if  he  had  not, 
counsel  would  also  have  withdrawn  the 
objection  to  the  remarks  that  "a.  convic- 
tion in  a  criminal  action  does  not  sup- 
port a  subsequent  civil  judgment  in  a 
case  of  this  sort  based  on  the  same 
transactions,"  that  "the  two  proceedings 
are  completely  unrelated,  except  only  in 
respect  of  whether  the  civil  matter  may 
bear  on  the  issue  of  credibility,"  and 
that  Mrs.  Dominguez  "could  in  no  way 
rely  on  defendants'  prior  conviction"  in 
her  civil  suit;  but  we  cannot  find  that 
any  such  withdrawal  occurred.  The  is- 
sue is  academic  in  any  event  since  coun- 
sel for  Hemlock  then  requested  that  the 
judge  charge,  "in  connection  with  the 
civil  suit  .      .      that  the  jury  may 

consider  the  question  of  motive  or  inter- 


est of  such  witness  or  party  because  she 
stands  to  gain  something  in  the  event  of 
a  conviction  in  this  case."  In  response 
to  this,  the  judge  gave  an  additional 
instruction  '"  which  does  not  .seem  to 
have  added  or  subtracted  anything. 

Defendants'  claim  is  that,  in  a  diversi- 
ty action  in  the  Southern  District  of  New 
York,  the  court  would  be  bound  to  follow 
New  York  law  on  the  collateral  estoppel 
effect  of  a  criminal  conviction  in  a  sub- 
sequent civil  suit  by  a  private  person. 
The  highest  court  of  New  York,  they 
note,  has  recently  held  that  under  mod- 
ern principles  a  criminal  conviction  is 
conclusive  in  any  subsequent  civil  action 
as  to  any  issues  necessarily  determined 
against  the  defendants  in  the  criminal 
case,  S.  T.  Grand,  Inc.  v.  City  of  New 
York,  32  N.Y.2d  300,  344  N.Y.S.2d  938, 
298  N.E.2d  105  (1973)  (federal  judg- 
ment convicting  plaintiff  corporation 
and  its  president  of  bribing  City  Water 
Commissioner  precludes  relitigation  of 
validity  of  ensuing  contract),  and  that 
the  quoted  instructions  were  thus  in  er- 
ror. 

The  Government  challenges  defend- 
ant's legal  position.'**  Relying  on  Kern 
v.  Hettinger,  303  F.2d  333,  340  (2  Cir. 
1962),  it  argues  that  the  question  of  the 
effect  of  convictions  in  this  case  in  a 
civil  suit  in  a  federal  district  court  is 
one  of  federal  law  and,  implicitly,  that  it 
should  be  decided  in  the  negative. 

We  do  not  accept  either  branch  of  the 
Government's  argument.  Kern  v.  Het- 
tinger, Kupra,  held  only  that  whether  a 
dismissal  in  a  diversity  action  by  a  fed- 
eral district  court  in  California  was  to 
be  read  as  being  with  or  without  preju- 


17.  "Now,  I  believe  I  liavc  sufri<iciill.v 
charged  you  on  the  issues  of  interest  and 
motives  nnd  the  things  that  you  liave  to 
keep  your  eye  on  and  wliat  you  are  really 
here  to  decide,  and  in  an  excess  of  caution 
1  will  say  to  you  that  there  is  no  douht  that 
Mrs.  Dominguez  has  a  civil  suit  iiending.  I 
think  I  Jiave  suffi<'icntly  indicatecl  to  you 
what  the  relationshij)  i.s  hetween  that  suit 
and  this,  other  than  the  fact  that  naturally 
she  is  a  litigant  and  has  an  interest  in  that 
civil  suit,  and  you  may  consider  her  testimo- 
ny accordingly." 


18.  The  (jovernnient  has  not  .sought  to  distin- 
guish (hand  on  the  hasis  that  there  ((dlater- 
al  estopiiel  was  heing  used  l)y  New  York 
t'ity  defensively  whereas  Mrs.  Dominguez 
woulil  he  using  it  offensively.  In  view  of 
the  New  Yoik  <ourl's  earlier  decision  in  15. 
K.  De  Witt,  Inc.  V.  Hal],  1!»  X.Y.'Jd  1  H,  278 
X.V.S.:;d  r)!)(J,  22.^)  X.E.2d  lOf)  (1!)C>7).  the 
f;iihire  to  raise  this  iioini  seems  to  have 
heeii   well-advised. 
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dico  must  be  delcrniirifd  in  accoidaiui! 
with  F.R.Civ.P.  41  rather  than  by  the 
California  state  rule.  Citiny:  Byrd  v. 
Blue  Rid^e  Rural  Electric  Cooperative. 
Inc.,  356  U.S.  525,  78  S.Ct.  89:3,  2  L.I-^d. 
2d  953  (1958),  the  court  ruled  that  in 
a  clash  between  state  law  principles  and 
the  Federal  Rules  of  Civil  Procedure,  the 
Federal  Rules  would  prevail.  See  Ilan- 
na  V.  Plummer,  380  U.S.  400,  85  S.Ct. 
1136,  14  L.Ed.2d  8  (1965).  The  Kern 
case  would  be  relevant  if,  but  only  if, 
some  competent  federal  authority  had 
decreed  that  a  federal  criminal  convic- 
tion should  not  have  collateral  estop- 
pel effect  in  private  civil  litigation. 
Since  we  know  of  no  such  decree,  we  see 
no  reason  why  the  district  court 
seized  of  Mrs.  Dominjruez'  diversity 
action  should  not  endeavor  to  reach 
the  same  result  as  would  a  New  York 
court  sitting  "a  block  away".  Guaranty 
Trust  Co.  v.  York,  326  U.S.  99,  109,  65 
S.Ct.  1464,  89  L.Ed.  2070  (1945).  See 
Berner  v.  British  Commonwealth  Pacific 
Airlines,  Ltd.,  346  F.2d  532,  539-540  (2 
Cir.  1965)  cert,  denied,  382  U.S.  983,  86 
S.Ct.  559,  15  L.Ed.2d  472  ( 1966)  ;  Bree- 
land  V.  Security  Insurance  Co.  of  New 
Haven,  421  F.2d  918,  921  (5  Cir.  1969). 

[9]  Even  if  the  question  of  the  ef- 
fect of  a  conviction  on  relitigation  of  the 
fraud  in  Mrs.  Dominguez'  civil  suit  were 
to  be  determined  by  federal  law,  our 
abandonment  of  the  mutuality  require- 
ment in  Zdanok  v.  Glidden  Co.,  327  F.2d 
944  (2  Cir.),  cert,  denied,  377  U.S.  934, 
84  S.Ct.  1338,  12  L.Ed.2d  298  (1964); 
see  also  United  States  v.  Webber,  396 
F.2d  381  (3  Cir.  1968);  James  Talcott, 
Inc.  V.  Allahabad  Bank,  Ltd.,  444  F.2d 
451  (5  Cir.)  cert,  denied,  404  U.S.  940, 
92  S.Ct.  280,  30  L.Ed.2d  253  (1971); 
Bernhard  v.  Bank  of  America  National 
Trust  &  Savings  Ass'n,  19  Cal.2d  807, 
122  P.2d  892  (1942),  now  approved  by 
the  Supreme  Court  so  far  as  concerns 
defensive  use  of  collateral  estoppel, 
Blonder-Tongue  Laboi-atories,  Inc.  v. 
University  of  Illinois  Foundation,  402 
U.S.  313,  91  S.Ct.  1434,  28  L.Ed.2d  788 
(1971),  would  lead  us  to  hold  that  a  con- 
viction here  will  operate  as  collateral  es- 


(o[)|»i'l  in  favor  of  Mr.s.  Dominguez  in 
her  civil  suit,  although  neither  Zdanok 
nor  lilonder-Tonyue  involved  the  crimi- 
nal-civil interplay.  It  is  true,  as  the 
Government  suggested  at  argument,  that 
such  a  holding  may  subject  complaining 
witnes.ses  in  federal  criminal  trials  to 
more  severe  attacks  on  credibility  than 
would  otherwise  be  the  case.  Arguably, 
and  perhaps  more  seriously,  it  provides 
too  tempting  a  reward  for  overstatement 
or  even  perjury.  While  such  fears  are 
not  utterly  without  basis,  we  think  they 
are  overcome  by  the  desirability  of  a 
rule  that  a  fact  once  established,  after 
full  and  fair  trial,  beyond  a  reasonable 
doubt,  should  not  have  to  be  relitigated 
in  a  context  where  a  preponderance  of 
the  evidence  is  all  that  is  required.  As 
the  Fifth  Circuit  noted  in  Breeland  v. 
Security  Insurance  Co.  of  New  Haven, 
supra,  421  F.2d  at  922,  citing  many  cas- 
es, in  attempting  to  predict  a  decision 
by  the  Supreme  Court  of  Louisiana, 
"The  number  of  jurisdictions  holding 
that  a  criminal  conviction  precludes  liti- 
gation of  the  same  issue  in  a  civil  suit  is 
ever  increasing."  We  see  no  reason  why 
federal  courts  should  not  follow  the  gen- 
eral trend — a  trend  which  they  have 
played  a  not  inconsiderable  part  in 
bringing  about. 

[10]  It  does  not  follow,  however, 
that  a  judge  must  deliver  a  lecture  on 
the  law  of  issue  preclusion  in  charging  a 
jury  with  respect  to  the  credibility  of  a 
complaining  witness  who  has  instituted 
a  civil  suit.  A  full  statement  of  the  con- 
ditions on  the  application  of  collateral 
estoppel  and  the  limitations  on  its  scope 
would  be  more  likely  to  confuse  than  to 
enlighten.  It  would  suffice  to  say  that 
a  conviction  could  operate  to  the  advan- 
tage of  the  plaintiff  in  the  civil  suit,  or, 
as  counsel  for  Hemlock  requested,  that 
the  witness  "stands  to  gain  something  in 
the  event  of  the  conviction  in  this  case." 
In  determining  whether  the  charge  as 
given  not  only  was  error  but  requires 
reversal,  instructions  like  these  afford 
the  appropriate  benchmark. 

[11]  While  the  distance  between  the 
benchmark    and    the    instructions    that 
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were  given  was  still  substantial,  we  do 
not  think  this  single  slip  ixniuires  rever- 
sal under  the  principles  with  respect  to 
errors  not  of  constitutional  dimensions 
laid  down  in  Kotteakos  v.  I'nited  States, 
;i28  U.S.  750,  761-765,  66  S.C't.  12.'?9,  *)() 
L.Ed.  1557  (1946).'»  The  judge  did  not 
misinform  the  jury  as  to  the  elements  of 
the  crimes  or  as  to  anything  relating  to 
the  defendants  themselves.  His  error 
related  only  to  the  degree  of  discount  to 
be  applied  in  evaluating  the  testimony  of 
an  adverse  witness,  albeit  an  important 
one,  with  respect  to  whom  he  had  al- 
ready given  a  full  "interest"  instruction. 
The  jury  had  surely  gotten  the  idea  that 
Mrs.  Dominguez  was  no  longer  a  friend 
of  the  defendants  and  that  she  wished 
them  ill.  The  degree  of  difference  a 
charge  like  that  sought  by  Hemlock's  at- 
torney would  have  created  in  weighing 
Mrs.  Dominguez'  credibility,  let  alone  in 
determining  the  defendants'  guilt,  is  too 
small  to  warrant  a  reversal.  Our  con- 
viction "is  sure  that  the  error  did  not 
influence  the  jury,  or  had  but  very 
slight  effect."  328  U.S.  at  764,  66  S.Ct. 
at  1248. 

Although  content  to  rest  decision  on 
that  basis,  we  add  a  word  from  w^hich 
counsel  could  profit  in  the  future.  The 
course  that  defense  counsel  pursued  in 
raising  this  objection  to  the  court's 
charge  seriously  weakens  their  claim  of 
l>rejudicial  error.  While  counsel  can 
"protect  the  record"  for  appellate  re- 
view simply  by  objecting  to  instructions 
at  the  conclusion  of  the  judge's  charge, 
that  is  a  poor  way  to  proceed  in  a  mat- 
ter such  as  that  here  under  discussion. 
The  judge  might  reasonably  be  reluctant 
to  submit  a  supplemental  instruction  or 
correct  what  he   perceives   to  be   minor 


ina(  curacies  in  his  earlier  charge  for 
fear  that  doing  .so  would  draw  undue 
attention  to  the  new  instruction,  or  that 
the  jury  might  be  confused  in  attempting 
to  determine  what  was  withdrawn  and 
what  was  left  of  the  original  charge. 
This  case  provides  a  good  illustration  of 
the  dilemma  in  which  the  deferral  of  de- 
fense objections  on  a  point  raised  by  the 
Government's  I'equests  to  charge  can 
place  a  trial  judge.  With  the  jury  ready 
to  retire,  he  was  suddenly  forced  to  make 
a  (juick  determination  on  a  difficult  point 
of  law  without  the  aid  of  any  authority 
except  that  cited  in  the  Government's  re- 
quest. Even  if  he  had  felt  that  there 
was  merit  in  the  defendants'  point,  he 
would  still  have  to  decide  on  the  spot 
how  much  of  their  suggested  charge  to 
adopt  and  how  to  deliver  the  supplemen- 
tal charge  in  a  manner  that  would  con- 
vey its  proper  weight  to  the  jury.  Here, 
for  example,  a  strong  supplemental 
charge  indicating  that  Mrs.  Dominguez 
had  a  great  deal  to  gain  from  the  con- 
viction of  the  defendants  might  well 
have  suggested  to  the  jury  that  the 
judge  had  had  second  thoughts  about 
Mrs.  Dominguez'  credibility  and  now 
deemed  her  testimony  likely  to  have 
been  seriously  distorted.  If  we  thought 
the  error  moi-e  serious  than  we  do,  we 
would  have  to  consider  whether  defend- 
ants should  be  allowed  to  secure  a  retrial 
bcause  of  an  error  which,  though  they 
did  not  invite,  they  had  failed  to  take  ef- 
fective measures  to  prevent. 

We  have  considered  the  few  other 
points  raised  by  defendants  but  do  not 
believe  them  to  have  sufficient  merit  to 
warrant  discussion. 

The  convictions  are  affirmed. 


19.  AUliougli  the  "harmless  error"  statute 
eonstrued  in  Kotteakos,  §  269  of  tlic  .Iiiditial 
Code,  sec  328  U.S.  at  757,  (1(5  S.Ct.  12a!>, 
-ha.s  been  reiiiaced  by  28  U.S.C.  §  2111,  the 
view.s  exi>ressed  in  Kottcnlos  remain  author- 
itative. See  United  States  v.  Kalianer,  .317 
F.2d  459.  185  (2  Cir.),  cert,  denied,  375  U.S. 

494  F.2d— 11 


83(i,  84  S.Ct.  74.  11  L.Kd.2d  (J5  (1003): 
United  States  v.  I'.irnbaum,  373  F.2d  250  (2 
Cir.),  ecrt.  denied.  389  T'.S.  8.37.  88  S.Ct.  53, 
19  T,.Ed.2d  99  (1907)  :  3  Wright.  Federal 
I'raetiee  and  I'rocedurc  (Criminal)  §  853-54 
(19G9). 
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V. 

Jniin  ZYLA,  etc,  et  al,,  Defendants- 
Appellees. 
No.  73-1238. 

United  States  Court  of  Appeals, 
First  Circuit. 

Heard  Sept.  5,  1973. 

Decided  Oct.  29,  1973. 


A  person  convicted  of  conspiracy 
and  transporting  stolen  goods  in  inter- 
state commerce  brought  an  action  for 
damages  against  various  individuals 
who,  he  alleged,  gave  or  induced  others 
to  give  perjured  testimony  which  led  to 
his  conviction.  The  United  States  Dis- 
trict Court  for  the  District  of  New 
Hampshire,  Hugh  H.  Bownes,  J.,  dis- 
missed the  complaint  for  failure  to  state 
a  claim  upon  which  relief  could  be 
granted,  and  plaintiff  appealed.  The 
Court  of  Appeals  held  that,  where  the 
plaintiff's  civil  claims  were  based  on  is- 
sues whose  earlier  determination  was  es- 
sential to  the  prior  criminal  judgment, 
plaintiff  was  collaterally  estopped  from 
relitigating  the  issues  already  decided  in 
the  criminal  action. 

Affirmed. 


1228 


474 


486  FEDERAL  REPORTER,  2d  SERIES 


1.  Judgrnont  C^fttS 

Where  person  earlier  convicted  of 
conspiracy  and  transporting  stolen  poods 
in  interstate  commerce  brought  action 
against  various  individuals  who,  he  al- 
leged, gave  or  induced  others  to  give 
perjured  testimony  by  reason  of  which 
he  was  convicted,  and  civil  claims  were 
based  on  issues  whose  earlier  determina- 
tion was  essential  to  criminal  judgment, 
plaintiff  was  collaterally  estopped  from 
relitigating  issues  settled  by  criminal 
judgment.    18  U.S.C.A.  §§  371,  2314. 

2.  Judgment  -^^Gee,  707 

Mutuality  of  estoppel  is  no  longer 
normally  required  in  order  for  doctrine 
of  collateral  estoppel  to  be  invoked,  but 
what  is  required  is  that  party  against 
whom  plea  of  estoppel  is  asserted  be 
party  to,  or  in  privity  with  party  to, 
prior  adjudication. 

3.  Banks  and  Banking:  <5=>155 

Complaint  against  bank  and  bank 
employee  alleging  that  defendants,  with- 
out plaintiff's  knowledge,  negotiated 
check  which  had  been  made  out  in  plain- 
tiff's favor  by  others  and  on  which 
plaintiff's  endorsement  had  been  forged, 
but  in  which  plaintiff  had  no  interest, 
failed  to  state  a  cause  of  action.  Fed. 
Rules  Civ.Proc.  rule  12(b)(6),  28  U.S. 
C.A. 


Robert   L.   Cardillo,   on  brief,  pro  se. 

William  J.  Deachman,  U.  S.  Atty.,  on 
brief,  for  Calvin  Smith,  defendant-appel- 
lee. 

Theodore  Wadleigh  and  Wadleigh, 
Starr,  Peters,  Dunn  &  Kohls,  Manches- 
ter, N.  H.,  on  brief,  for  The  Merchant's 
National  Bank  of  Manchester,  defend- 
ant-appellee. 

David  A.  Brock,  and  Perkins,  Douglas 
&  Brock,  Concord,  N.  H.,  on  brief,  for 
John  Zyla,  etc.,  defendant-appellee. 

Before  McENTEE  and  CAMPBELL, 
Circuit  Judges,  and  KILKENNY,  Senior 
Circuit  Judge  *. 


PER  CURIAM. 

In  a  diversity  action  Cardillo  seeks 
damages  against  various  individuals 
who,  he  alleges,  gave  or  induced  others 
to  give  perjured  testimony  by  reason  of 
which  Cardillo  was  convicted  and  sen- 
tenced. The  district  court  dismissed  the 
complaint  for  failure  to  state  a  claim 
upon  which  relief  could  be  granted,  F. 
R.Civ.P.  12(b)(6),  characterizing  its  al- 
legations as  "a  mere  rehash  of  the  facts 
elicited  in  a  criminal  case  against  the 
complainant." 

Cardillo  was  sentenced  early  in  1972 
for  violation  of  18  U.S.C.  §  2314  and 
conspiracy,  in  violation  of  18  U.S.C.  § 
371.  He  had  been  found  guilty,  at  a 
jury-waived  trial,  of  collaborating  in  the 
purchase  of  a  large  quantity  of  watches 
in  New  York  by  utilizing  worthless 
checks,  and  immediately  thereafter  sell- 
ing the  watches  for  $5500  to  John  Zyla 
in  New  Hampshire.  The  conviction  was 
affirmed  by  this  court  (1972,  unpub- 
lished) and  certiorari  was  denied,  409 
U.S.  1078,  93  S.Ct.  697,  34  L.Ed.2d  667 
(1972). 

Cardillo  claims  that  the  watches  were 
sold  by  Cardillo's  associate,  Jacobsen,  to 
Zyla  for  cash  and  a  check  for  $5500,  the 
latter  being  made  payable  to  Cardillo, 
without  his  knowledge,  as  a  cover,  and 
that  all  witnesses  who  asserted  the  con- 
trary had  perjured  themselves.  A 
scheme  whereby  Zyla  and  Jacobsen,  un- 
known to  Cardillo,  converted  the  check 
into  cash  by  forging  Cardillo's  endorse- 
ment with  the  connivance  of  "John 
Doe",  an  employee  of  the  Merchant's 
National  Bank  of  Manchester,  New 
Hampshire,  is  also  alleged  ("John  Doe" 
and  the  Bank  are  also  named  defendants 
in  the  present  civil  action.)  Finally, 
Cardillo  alleges  that  Smith,  a  postal 
inspector  also  a  defendant  in  the  present 
action,  engaged  in  a  plot  to  suppress  the 
truth  by  pressuring  one  Richard  Lane,  a 
private  investigator  hired  by  Cardillo, 
not  to  report  accurately  a  conversation 
between  Cardillo,  Zyla,  Jacobsen,  and 
one   Pervil  at  which  Zyla  allegedly  ad- 


•  Of  tlie  Ninth  Circuit  sitting  by  designation. 
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mitted  that  he  had 
postal  inspectors  information  falsely  im- 
plicating Cardillo.  Pervil,  though  not  a 
defendant  here,  is  alleged  to  have  abet- 
ted Smith's  efforts  to  pressure  Lane. 

[1]  We  have  examined  the  record  of 
the  antecedent  criminal  case  to  deter- 
mine the  issues  decided  by  that  judg- 
ment. See  Emich  Motors  Corp.  v.  Gen- 
eral Motors  Corp.,  340  U.S.  558,  572,  71 
S.Ct.  408,  95  L.Ed.  534  (1951).  We  hold 
that  Cardillo  is  collaterally  estopped 
from  relitigating  the  issues  he  seeks  to 
raise.'  Collateral  estoppel  operates,  of 
course,  only  as  to  matters  actually  liti- 
gated and  decided  at  the  prior  trial. 
See  Palma  v.  Powers,  295  F.Supp.  924, 
934  (N.D. 111. 1969),  citing  Cromwell  v. 
County  of  Sac,  94  U.S.  351,  353,  24  L. 
Ed.  195  (1876).  But  Cardillo's  present 
civil  claims  are  based  on  issues  whose 
earlier  determination  was  essential  to 
the  criminal  judgment,  i.  e.  his  knowl- 
edge of  and  personal  participation  in  the 
watch  scheme.  See  IB  J.  Moore,  Feder- 
al Practice  110.441  [2]  (1965).  John 
Zyla  and  the  postal  inspector  Smith  tes- 
tified extensively  at  the  criminal  trial. 
Zyla's  sons  and  Jacobsen  were  called  by 
Cardillo  as  defense  witnesses. 

John  Zyla  testified  that  he  dealt  with 
Cardillo,  not  Jacobsen,  and  that  he  gave 
Cardillo  the  $5500  check.  Resolution  of 
Zyla's  credibility  on  these  matters  was 
essential  to  the  court's  decision  in  the 
criminal  case.  The  court  specifically 
found,  contrary  to  what  Cardillo  main- 
tains, that  "On  December  6,  1968 
Cardillo  sold  approximately 
2,000  watches  for  $5500  to  Zyla  in 
Manchester."  Jacobsen,  on  direct  exam- 
ination, substantially  supported  the  de- 
scription of  events  Cardillo  urges  in  this 

I.  Teclinically,  (lisiiii.ssnl  of  a  complaint  on 
grounds  of  collaternl  ostoppol  sliould  be  by 
summary  judKnicnt.  pstoiipel  like  res  judica- 
ta being  an  affirmative  defense.  F!cc  1T$  J. 
Moore,  Federal  Practice  H  0.408[11 
(1965).  There  was  no  prejudice  to  appel- 
lant, however,  the  only  extrin.sic  matter 
being  the  district  court's  records  of  the  ear- 
lier criminal  trial.  The  district  judge  who 
dismissed  the  present  action  also  heard  and 
decided  the  criminal  case. 
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lied   and    given   to      action.     Jacobsen  asserted  that  Cardillo 


was  not  his  partner,  did  not  purchase 
any  watches,  and  did  not  sell  them  or 
aid  their  sale  to  Zyla.  He  testified  that 
he  was  present  at  the  meeting  with  Car- 
dillo, Zyla  and  Pervil  when  Zyla  admit- 
ted that  he  had  made  up  his  story  to  ap- 
pease federal  officials.  But  the  trial 
court  found  that  Jacobsen's  story  broke 
down  under  cross-examination  and  was 
"incredible  and  unbelievable." 

Cardillo's  civil  damages  claims  are 
therefore  inseparable  from  the  issues  at 
the  heart  of  the  criminal  prosecution: 
Zyla's  and  Jacobsen's  credibility,  the 
good  faith  of  Zyla's  sons  and  of  Inspec- 
tor Smith.  To  litigate  them  would  in- 
evitably be  to  relitigate  to  greater  or 
lesser  degree  the  nine-day  criminal  trial 
held  in  1971.  This  Cardillo  may  not  do 
while  the  criminal  judgment  remains  un- 
reversed or  unvacated  by  the  proper 
tribunal.^  Edwards  v.  Vasel,  469  F.2d 
338  (8th  Cir.  1972). 

[2]  Cardillo's  civil  claim  is  barred 
by  collateral  estoppel  even  though  the 
prior  adjudication  was  in  a  criminal  pro- 
ceeding. Emich  Motors  Corp.  v.  Gen- 
eral Motors  Corp.,  supra,  340  U.S.  at 
568-569,  71  S.Ct.  408,  and  even  though 
it  is  against  individuals  who  were  not 
"parties"  at  the  criminal  trial.  Mutuali- 
ty of  estoppel,  once  a  requirement  before 
there  could  be  a  preclusion  of  an  issue 
by  judgment,  is  no  longer  normally  re- 
quired. Blonder-Tongue  Laboratories, 
Inc.  V.  University  of  Illinois  Foundation, 
402  U.S.  313,  91  S.Ct.  1434,  28  L.Ed.2d 
788  (1971);  P.  I.  Enterprises,  Inc.  v. 
Cataldo,  457  F.2d  1012,  1015  (1st  Cir. 
1972).  What  is  required  is  that  the 
party  against  whom  the  plea  of  estoppel 
is  asserted  (Cardillo)  have  been  a  party 

2.  The  matters  alleged  in  the  complaint  would 
not  appear  to  support  n  motion  for  new 
trial  on  grounds  of  newly  discovered  evi- 
dence, (^ardillo  asserts  that  Zyla  admitted 
upon  a  date  well  prior  to  the  criminal  trial 
to  fabricating  his  story.  Discovery  by  Car- 
dillo of  Lane's  alleged  corruption  by  Smith 
could  have  occurred  no  later  than  at  the 
time  of  the  trial. 
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or  in  privity  with  a  party  to  the  prior  [3]  Two  of  the  present  named  de- 
adjudication.  Blonder-Tongue,  supra,  fendants,  "John  Doe"  and  the  Bank, 
402  U.S.  323-24,  91  S.Ct.  1434  citing  took  no  part  in  the  criminal  trial.  No 
Justice  Traynor's  formulation  in  Bern-  sufficient  claim  against  either,  however, 
hard  v.  Bank  of  America  Nat'l  Trust  &  is  stated.  Assuming,  as  he  alleges,  that 
Savings  Ass'n,  19  Cal.2d  807,  813,  122  Cardillo  had  nothing  to  do  with  the  sale 
P.2d  892,  895  (1942).  Having  litigated  of  the  watches  and  the  receipt  of  the 
the  issue  once,  Cardillo  may  not  litigate  check,  its  negotiation  with  or  without 
it  again  unless  he  can  bring  himself  the  connivance  of  "John  Doe"  would 
within  the  rules  governing  a  reopening  give  Cardillo  no  right  of  action  against 
of  the  original  criminal  proceeding  or  the  Bank, 
collateral  attack  thereon.  Affirmed. 
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SECTION  701 

KOTICn  :  This  opinion  in  Hubj'ert  to  foThinl  rerlMon  hetorn  pubticatioll 
In  the  j)rpliinlanry  print  of  tlio  1,'nlted  Stntos  Ucports.  Keiiders  are  re- 
ojipsted  to  notify  the  Itcporter  of  Dfcislons,  Suiiromo  Court  of  the 
United  States,  Wasliinpton,  D.C.  20548,  of  any  typographical  or  other 
formal  errors,  in  order  that  correctloQB  may  be  made  before  the  pre- 
liminary print  goes  to  press. 

SUPBEME  COURT  OF  THE  UNITED  STATES 


No,  73-1689 


United  States,  Appellant,]  On  Appeal  from  the  UnitecJ 
V.  I     States   District   Court   for 

American  Building  Main- 1     the  Central  District  of  Cali- 
tenance  Industries.      I     fornia. 

[Juno  24,  1975] 

Mr.  Justice  Stewart  delivered  the  opinion  of  the 
Court. 

The  Government  commenced  this  civil  antitrust  action 
in  the  United  States  District  Court  for  the  Central  Dis- 
trict of  California,  contending  that  the  appellee,  Ameri- 
can Building  Maintenance  Industries,  had  violated  §  7 
of  the  Clayton  Act,  15  U.  So  C.  §  18,  by  acquiring  the 
stock  of  J.  E.  Benton  Management  Corp.,  and  by  merg- 
ing Benton  Maintenance  Co.  into  one  of  the  appellee's 
wholly  owned  subsidiaries.  Following  discovery  pro- 
ceedings and  the  submission  of  memoranda  and  affidavits 
by  both  parties,  the  District  Court  granted  the  appellee's 
motion  for  summary  judgment,  holding  that  there  had 
been  no  violation  of  §  7  of  the  Clayton  Act.  The  Gov- 
ernment brought  an  appeal  to  this  Court,  and  we  noted 
probable  jurisdiction.    419  U.  S.  1104.^ 

I 

The  appellee,  American  Building  Maintenance  Indus- 


*  The  Government  appealed  directly  to  this  Court  pursuant  to  §  2 
of  the  Expediting  Act,  32  Stat.  823,  as  amended,  15  U.  S.  C.  §29, 
The  Government's  notice  of  appeal  was  filed  on  February  7,  1974, 
before  the  effective  date  of  the  recent  amendments  to  the  Act.  See 
Antitrust  Procedures  and  Pen-'itTes  Act,  Pub-  h.  No  93-528.,  §  7,  8S» 
Stat.  1710. 

(1232) 
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tries,  is  one  of  the  largest  suppliers  of  janitorial  services 
in  the  country,  with  56  branches  serving  more  than  500 
communities  in  the  United  States  and  Canada.  It  is 
also  the  single  largest  supplier  of  janitorial  services  in 
Southern  California  (the  area  comprising  Lcs  Angeles, 
Orange,  San  Bernardino,  Riverside,  Santa  Barbara,  and 
Ventura  Counties),  providing  approximately  10%  of 
the  sales  of  such  services  in  that  area. 

Both  of  the  acquired  corporations,  J.  E.  Benton  Man- 
agement Corp.  and  Benton  Maintenance  Co.,  also  sup- 
plied janitorial  services  in  Southern  California.^  To- 
gether their  sales  constituted  approximately  7%  of  the 
total  janitorial  sales  in  that  area.  Although  both  Ben- 
ton companies  serviced  customers  engaged  in  interstate 
operations,  all  of  their  janitorial  and  maintenance  con- 
tracts with  those  customers  were  performed  entirely 
within  California.  Neither  of  the  Benton  companies  ad- 
vertised nationally,  and  their  use  of  interstate  communi- 
cations facilities  to  conduct  business  was  negligible.' 

The  major  expense  of  providing  janitorial  services  is 
the  cost  of  the  labor  necessary  to  perform  the  work.     The 


2  At  the  time  of  the  acquisition  and  merger,  Jess  E.  Benton,  Jr., 
o%\Tied  all  the  stock  of  J.  E.  Benton  Management  Corp.,  and  85% 
of  the  stock  of  Benton  Maintt^nance  Co.  In  addition  to  supplying 
janitorial  service*,  Benton  Management  conducted  some  real  estate 
business  and  provided  building  management  services  entirely  within 
the  Southern  California  area.  Benton  Maintenance  was  engaged 
exclusively  in  providing  janitorial  sen^ices.  The  Government  has 
made  no  claim  that  the  nonjanitorial  activities  of  Benton  Manage- 
ment Corp.  have  any  ben  ring  on  the  issues  presented  by  this  case. 

^  The  District  Court  found  that  the  Benton  corporations  made 
only  10  out-of-state  telephone  calls  related  to  business  activities 
during  the  18-month  period  prior  to  the  challenged  acquisition  and 
merger.  The  charges  for  those  c-alh  were  S10.7S.  During  the  same 
period  the  Benton  (.•'".mpanie>  sent  or  received  only  some  200  inter- 
state letters,  a  number  of  vhich  were  either  directed  to  or  received", 
from  goveramental  agencies  such  it>  the  Internal  Revenue  Service^ 
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Benton  companies  recruited  the  unskilled  workers  needed 
to  supply  janitorial  services  entirely  from  the  local  labor 
market  in  Southern  California.  The  incidental  equip- 
ment and  supplies  utilized  in  providing  those  janitorial 
services,  except  in  concededly  insignificant  amounts,  were 
purchased  frorn  local  distributors."* 

It  is  unquestioned  that  the  appellee,  American  Build- 
ing Maintenance  Industries,  was  and  is  actively  engaged 
in  interstate  commerce.  But  on  the  basis  of  the  above 
facts  the  District  Court  concluded  that  at  the  time  of  the 
challenged  acquisition  and  merger  neither  Benton  Man- 
agement Corp.  nor  Benton  Maintenance  Co.  was  "en- 
gaged in  commerce"  within  the  meaning  of  §  7  of  the 
Clayton  Act.  Accordingly,  the  District  Court  held  that 
there  had  been  no  violation  of  that  laWo 

The  Government's  appeal  raises  two  questions:  Firsts 
does  the  phrase  "engaged  in  commerce"  as  used  in  §  7 
of  the  Clayton  Act  encompass  corporations  engaged  in 
intrastate  activities  that  substantially  affect  interstate 
commerce?  Second,  if  the  language  of  §  7  requires  proof 
of  actual  engagement  in  the  flow  of  interstate  commerce, 
were  the  Benton  companies'  activities  sufficient  to  sat- 
isfy that  standard? 

II 

Section  7  of  the  Clayton  Act,  15  U.  S.  C.  §  18,  provides 
in  pertinent  part: 

"No  corporation  engaged  in  commerce  shall  ac- 
quire, directly  or  indirectly,  the  whole  or  any  part 
of  the  stock  or  other  share  capital  and  no  corpora- 
tion subject  to  the  jurisdiction  of  the  Federal  Trade 
Commission  shall  acquire  the  whole  or  any  part  of 

*  Although  many  of  Ihe  janitorial  supples  were  manufactured  out- 
side of  California,  the  Diptriot  Court  found  that  Benton's  direct 
interstate  purchases  for  the  16-month  period  prior  to  the  challenged 
acqjuisitioi)  and  merger  amounted  to  a  total  of  less  than  $140. 


1235 

73-16S0— OriNION 
4      U.  S.  V.  AMERICAN  BLDG.  MAINTENANCE  INDUSTRIES 

the  assets  of  another  corporation  engaged  also  in 
commerce,  where  in  any  line  of  commerce  in  any 
section  of  the  country,  the  effect  of  such  acquisition 
may  be  substantially  to  lessen  competition,  or  to 
tend  to  create  a  monopoly." 

Under  the  explicit  reach  of  §  7,  therefore,  not  only  must 
the  acquiring  corporation  be  "engaged  in  commerce,"  but 
the  corporation  or  corporations  whose  stock  or  assets  are 
acquired  must  be  "engaged  also  in  commerce."  ^ 

The  distinct  "in  commerce"  language  of  §  7,  the  Court 
observed  earlier  this  Term,  "appears  to  denote  only  per- 
sons or  activities  within  the  flow  of  interstate  com- 
merce— the  practical,  economic  continuity  in  the  genera- 
tion of  goods  and  services  for  interstate  markets  and  their 
transport  and  distribution  to  the  consumer.  If  this  is 
so,  the  jurisdictional  requirements  of  [§  7]  cannot  be 
satisfied  merely  by  showing  that  allegedly  anticompeti- 
tive acquisitions  and  activities  affect  commerce."  Gulf 
Oil  Corp.  V.  Copp  Paving  Co.,  410  U.  S.  186,  195.  But 
even  more  unambiguous  support  for  this  construction 
of  the  narrow  "in  commerce"  language  enacted  by  Con- 
gress in  §  7  of  the  Clayton  Act  is  to  be  found  in  an 
earlier  decision  of  this  Court,  FTC  v.  Bunte  Bros.,  312 
U.  S.  349. 

In  Bunte  Bros,  the  Court  was  required  to  determine 
the  scope  of  §  5  of  the  Federal  Trade  Commission  Act, 
38  Stat.  719,  as  amended,  15  U.  S.  C.  §  45,  which  author- 
ized the  Commission  to  proceed  only  against  "unfair 
methods  of  competition  in  commerce,"  The  Court 
squarely  held  that  the  Commission's  §  5  jurisdiction  was 
limited  to  unfair  methods  of  competition  occurring  in 


s"Commorcp,"  as  defined  by  §  1  of  the  Clayton  Art,  15  U.  S.  C. 
§  12,  means  "trade  or  otjuimeree  amonp  the  several  States  and  with 
foreign  natiors  .  .  .  ."  The  phrase  "engaged  in  conunerce"  is  not 
•defined  by  the  Act. 
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the  flow  of  interstate  commerce.  The  contention  that 
"in  commerce"  should  be  read  as  if  it  meant  "affecting 
interstate  commerce"  was  emphatically  rejected:  "The 
construction  of  §  5  urged  by  tlie  Commission  would  thus 
give  a  federal  agency  pervasive  control  over  myriads  of 
local  businesses  in  matters  heretofore  traditionally  left  to 
local  custom  or  local  law.  ,  .  .  An  inroad  upon  local 
conditions  and  local  standards  of  such  far-reaching  im- 
port as  is  involved  here,  ought  to  await  a  clearer  man- 
date from  Congress."     Id.,  at  354-355.* 

The  phrase  "in  commerce"  does  not,  of  course,  neces- 
sarily have  a  uniform  meaning  whenever  used  by  Con- 
gress. See,  e.  g.,  Kirschbaum  Co.  v.  Walling,  316  U.  S. 
517,  520-521.  But  the  Bunte  Bros,  construction  of  §  5 
of  the  Federal  Trade  Commission  Act  is  particularly 
relevant  to  a  proper  interpretation  of  the  "in  commerce" 
language  in  §  7  of  the  Clayton  Act  since  both  sections 
were  enacted  by  the  63rd  Congress,  and  both  were  de- 
signed to  deal  with  closely  related  aspects  of  the  same 
problem — the  protection  of  free  and  fair  competition  in 
the  Nation's  marketplaces.  See  FTC  v.  Raladam  Co., 
283  U.  S.  643,  647-648. 

The  Government  argues,  however,  that  despite  its 
basic  identity  to  §  5  of  the  Federal  Trade  Commission 
Act,  the  phrase  "engaged  in  commerce"  in  §  7  of  the 
Clayton  Act  should  be  interpreted  to  mean  engaged  in 


'^  Congress  reronUy  acled  to  provide  such  a  "clearer  mandate," 
amending  the  Federal  Trade  Cftmmi.^-ion  Act  by  replacing  the  phrase 
"in  commerce"  with  "m  or  afT^ting  commerce"  in  §§  5,  6,  and  12 
of  the  Act.  Magnuson-Mos,^  Warranty-Federal  Trade  Commission 
Improvement  Act,  Pub.  L.  No.  0.1-037,  §201,  SS  Stat.  2193.  The 
amendments  were  .fporifically  desi2;ncd  to  expand  the  Commission's 
jurisdiction  beyond  the  Mmits  t^efined  by  Bunte  Bros,  and  to  make 
it  coextensive  with  the  constitutional  power  of  Congress  under  the 
Commerce  Clau.^e.  See  II.  R.  Rep.  No.  93-1107,  93d  Cong.,  2d 
Sess,,  29-31. 
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any  activity  that  is  subject  to  the  constitutional  power 
of  Congress  over  interstate  commerce.  The  legislative 
history  of  the  Clayton  Act,  the  Government  contends, 
demonstrates  that  the  "in  commerce"  language  of  §  7  was 
intended  to  be  coextensive  with  the  reach  of  congressional 
power  under  the  Commerce  Clause.  Moreover,  the  argu- 
ment continues,  §  7  was  designed  to  supplement  the 
Sherman  Act  and  to  arrest  the  creation  of  trusts  or 
monopolies  in  their  incipiency,  United  States  v.  E.  I. 
du  Pont  de  Neinours  &  Co.,  353  U.  S.  586,  589,  and  it 
would  be  anomalous,  in  light  of  this  history  and  purpose, 
to  hold  that  the  Clayton  Act's  jurisdictional  scope  is 
more  restricted  than  that  of  the  Sherman  Act. 

It  is  certainly  true  that  the  Court  has  held  that  in  the 
Sherman  Act,  "Congress  wanted  to  go  to  the  utmost  ex- 
tent of  its  Constitutional  power  in  restraining  trust  and 
monopoly  agreements  .  .  .  ."  United  States  v.  South- 
Eastern  Underwriters  Assn.,  322  U.  S.  533,  558.  Accord- 
ingly, the  Sherman  Act  has  been  applied  to  local  activ- 
ities which,  although  not  themselves  within  the  flow  of 
interstate  commerce,  substantially  affect  interstate  com- 
merce. See,  e.  g.,  MandeviUe  Island  Farms,  Inc.  v.  Amer- 
ican  Crystal  Sugar  Co.,  334  U.  S.  219;  United  States  v. 
Employing  Plasterers  Assn.,  347  U.  S.  186.  But  the 
Government's  argument  that  §  7  should  likewise  be  read 
to  reach  intrastate  corporations  affecting  interstate  com- 
merce is  not  persuasive.. 

Unlike  §  7,  with  its  precise  "in  commerce"  language, 
§  1  of  the  Sherman  Act,  15  U.  S.  C.  §  1,  prohibits  every 
contract,  combination,  »>r  conspiracy  "in  restraint  of  trade 
or  commerce  amon;^  the  several  States  .  . . ."  "The  juris- 
dictional reach  of  §  1  t))us  is  keyed  directly  to  effects  on 
interstate  markets  and  the  interstate  flow  of  goods." 
Gulf  Oil  Corp.  V.  Cnpp  Paving  Co.,  419  U.  S.,  at  194. 
No  similar  concern  for  the  impact  of  intrastate  conduct 
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on  interstate  commerce  is  evident  in  §  7's  "engaged  in 
commerce"  requirements. 

The  Government's  contention  that  it  would  be  anoma- 
lous for  Congress  to  have  strengthened  the  antitrust  laws 
by  curing  perceived  deficiencies  in  the  Sherman  Act  and 
at  the  same  time  to  have  hmited  the  jurisdictional  scope 
of  those  remedial  provisions  founders  also  on  the  express 
language  of  §  7.  Thus,  although  the  Sherman  Act  pro- 
scribes every  contract,  combination,  or  conspiracy  in  re- 
straint of  trade  or  commerce,  whether  entered  into  by  a 
natural  person,  partnership,  corporation,  or  other  form 
of  business  organization,  §  7  of  the  Clayton  Act  is  explic- 
itly limited  to  corporate  acquisitions.  Yet  it  surely  could 
not  be  seriously  argued  that  this  "anomaly"  must  be 
ignored,  and  §  7  extended  to  reach  an  allegedly  anticom- 
petitive acquistion  of  partnership  assets/  There  is  no 
more  justification  for  concluding  that  the  equally  explicit 


''The  Federal  Trade  Commission  has  held  that  such  acquisitions 
may  be  challenged  under  §  5  of  the  Federal  Trade  Commission  Act, 
which  forbids  unfair  methods  of  competition  on  the  part  of  persons 
and  partnerships,  as  well  as  corporations.  Beatrice  Foods  Co.,  67 
F.  T.  C.  473,  724-727.  It  is,  of  course,  well  established  that  the 
Commission  has  broad  power  to  apply  §  5  to  reach  transactions 
which  violate  the  stand.^rds  of  the  Clayton  Act,  although  technically 
not  subject  to  the  Act's  prohibitions.  See,  c.  g..  FTC  v.  Brown  Shoe 
Co.,  384  U.  S.  316,  320-321;  cf.  FTC  v.  Spcrry  c^  Hutchinson  Co., 
405  U.  S.  233.  Wo  have  no  occ.ision  in  the  case  now  before  us  to 
decide  whether  application  of  §  5  to  assets  acquisitions  by  or  from 
noncorporate  business  entities  constitutes  an  appropriate  exercise  of 
that  power;  nor  need  we  consider  whether  the  acquisition  of  the 
stock  or  assets  of  an  intra.?tate  corporation  that  affected  interstate 
commerce  could  be  challenged  by  the  Commission  under  the  recent 
jurisdictional  amendments  to  §5.  See  n.  6,  supra.  See  generally 
Oppenheim,  Guides  to  Harmonizing  Section  5  of  the  Federal  Trade 
'Commission  Act  with  the  Sherman  and  Clayton  Acts,  59  Mich.  L. 
Rev.  821;  Reeves,  Toward  a  Coherent  Antitrust  Policy,  16  B.  C. 
Ind.  &  Com.  L.  Rev.  151,  167-171. 


1239 

73--1GS9— OPINION 

8      U.  S.  V.  AMERICAN  BLDG.  MAINTENANCE  INDUSTRIES 

"in    commerce"    limitation    on    §  7's    reach    should    b6 
disregarded. 

More  importantly,  whether  or  not  Congress  in  enact- 
ing the  Clayton  Act  in  1914  intended  to  exercise  fully  its 
power  to  regulate  commerce,  and  whatever  the  under- 
standing of  the  63rd  Congress  may  have  been  as  to  the 
extent  of  its  Commerce  Clause  power,  the  fact  is  that 
when  §  7  was  re-enacted  in  1950,  the  phrase  "engaged  in 
commerce"  had  long  since  become  a  term  of  art,  indicat- 
ing a  limited  assertion  of  federal  jurisdiction.  In  Schech- 
ter  Corp.  v.  United  States,  295  U.  S.  495,  for  example, 
the  Court  had  drawn  a  sharp  distinction  between  activi- 
ties in  the  flow  of  interstate  commerce  and  intrastate 
activities  that  affect  interstate  commerce.  Id.,  at  542- 
544.  Similarly,  the  Court's  opinion  in  NLRB  v.  Jones 
<&  Laughlin  Steel  Corp.,  301  U.  S.  1,  two  years  later,  had 
emphasized  that  congressional  authority  to  regulate 
commerce  was  not  limited  to  activities  actually  "in 
commerce,"  but  extended  as  well  tc  conduct  that  sub- 
stantially affected  interstate  commerce.  And  the  Bunte 
Bros,  decision  in  1941  had  stressed  the  distinction  be- 
tween unfair  methods  of  competition  "in  commerce"  and 
those  that  "affected  commerce,"  in  limiting  the  scope  of 
the  Commission's  authority  under  the  "in  commerce" 
language  of  §  5  of  the  Federal  Trade  Commission  Act. 

Congress,  as  well,  in  the  years  prior  to  1950  had  repeat- 
edly acknowledged  its  recognition  of  the  distinction  be- 
tween legislation  limited  to  activities  "in  commerce,"  and 
an  assertion  of  its  full  Commerce  Clause  power  so  as  to 
cover  all  activity  substantially  affecting  interstate  com- 
merce. Section  10  (a)  of  the  National  Labor  Relations 
Act,  49  Stat.  453,  as  amended,  29  U.  S.  C.  §  160  (a),  for 
example,  empowered  the  National  Labor  Relations  Board 
to  prevent  any  person  from  engaging  in  an  unfair  labor 
practice  "affecting  commerce."  Section  2  (7)  of  the  Act, 
49  Stat-  450,  as  amended,  29  TI.  S.  C.  §  152  (7),  in  turn. 
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defined  "afifecting  commerce"  to  mean  "in  commerce,  of 
burdening  or  obstructing  commerce  or  the  free  flow  of 
commerce  .  .  .  ."  Similarly,  the  Bituminous  Coal  Act  of 
1937,  c.  127,  50  Stat.  72,  providing  for  the  fixing  of  prices 
for  bituminous  coal,  the  proscription  of  unfair  trade  prac- 
tices, and  the  establishment  of  marketing  procedures, 
applied  to  sales  and  transactions  "in  or  directly  affecting 
interstate  commerce  in  bituminous  coal."     50  Stat.  76. 

In  marked  contrast  to  the  broad  "affecting  commerce" 
jurisdictional  language  utilized  in  those  statutes,  how- 
ever. Congress  retained  the  narrower  "in  commerce"  for- 
mulation when  it  amended  and  re-enacted  §  7  of  the 
Clayton  Act  in  1950.  The  1950  amendments  were 
designed  in  large  prjt  to  "plug  the  loophole"  that  existed 
in  §  7  as  initially  enacted  in  1914,  by  expanding  its  cover- 
age to  include  acquisitions  of  assets,  as  well  as  acquisi- 
tions of  stock.  In  addition,  other  language  in  §  7  wa$ 
amended  to  make  plain  the  full  reach  of  the  section's 
prohibitions.  See  Broivn  Shoe  Co.  v.  United  States,  370 
U.  S.  294,  311-323.  Yet  despite  the  sweeping  changes 
made  to  effectuate  those  purposes,  and  despite  decisions 
of  this  Court,  such  as  Bunte  Bros.,  that  had  limited  the 
reach  of  the  phrase  ''in  commerce"  in  similar  regulatory 
legislation,  Congress  preserved  the  requirement  that  both 
the  acquiring  and  the  acquired  companies  be  "engaged  in 
commerce." 

This  congressional  action  cannot  be  disregarded,  as  the 
Government  would  have  it,  as  simply  a  result  of  congres- 
sional inattention,  for  Congress  was  fully  aware  in  enact- 
ing the  1050  amendments  that  both  the  original  and  the 
newly  amended  versions  of  §  7  were  limited  to  corpora- 
tions "engaged  in  commerce."  See,  e.  g.,  H.  R.  Rep. 
No.  1191,  Slst  Cong.,  1st  Sess.,  5-6.  Rather,  the  decision 
to  re-enact  §  7  witli  the  same  "in  commerce"  limitation 
can  be  rationally  explained  only  in  term.s  of  a  legislative 
intent,  at  least  in  1950,  not  to  apply  the  rather  drastic 
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prohibitions  of  §  7  of  the  Clayton  Act  to  the  full  range 
of  corporations  potentially  subject  to  the  commerce 
power. 

Finally,  the  Government's  contention  that  a  limitation 
of  the  scope  of  §  7  to  its  plain  meaning  would  undermine 
the  section's  remedial  purpose  is  belied  by  the  past  en- 
forcement policy  of  the  Federal  Trade  Commission  and 
the  Department  of  Justice — the  two  governmental  agen^ 
cies  charged  with  enforcing  the  section's  prohibitions. 
Clayton  Act  ^§  11,  15,  15  U.  S.  C.  §§21  (a),  25.  The 
Federal  Trade  Commission  has  repeatedly  held  that  §  7 
applies  only  to  an  acquisition  in  which  both  the  acquired 
and  the  acquiring  companies  are  engaged  directly  in 
interstate  commerce.  E.  g.,  Foremost  Dairies,  Inc.,  60 
F.  T.  C.  944,  1068-1069;  Beatrice  Foods  Co.,  67  F.  T.  C. 
473,  730-731;  Mississippi  River  Fuel  Corp.,  75  F.  T.  C. 
813,  918.  And  while  the  Government  explains  that  it 
has  never  taken  a  formal  position  that  §  7  does  not  apply 
to  intrastate  firms  affecting  interstate  commerce,  it  does 
concede  that  previotis  §  7  cases  brought  by  the  Depart- 
ment of  Justice  have  invariably  involved  firms  clearly 
engaged  in  the  flow  of  interstate  -commerce.*    In  light  of 


8  Despite  this  concession,  tlie  Government  somewhat  inconsistently 
argtips  that  the  present  case  docs  not  in  fact  involve  a  substantial 
departure  from  the  previous  §  7  enforcement  pattern.    In  the  past, 
the  Government  asserts,  the  Uniled  States  has  challenged  acquisitions 
of  "essentially  local  businesses  that  affected  interstate  commerce." 
United  States  v.  Voji's  Grocery  Co.,  3S4  U.  S.  270,  is  cited  as  an 
example  of  such  a  challenge.    But  the  District  Court  in  that  case 
expressly  found  that  both  of  the  merging  grocery  chains  directly 
participated  in  the  flow  of  interstate  commerce  because  each  pur- 
chased more  than  51%  of  its  supplies  from  outside  of  California, 
See  233  F.  Supp.  976,  078.     And  in  United  States  v.  Countij  Na- 
tional Bank,  339   F.  Supp.  85,  the  only  other  case  cited  by  the 
'Government  to  support  its  contention  that  the  case  now  before  us 
•does  not  involve  a  departure  from  previous  enforcement  policy,  th^ 
>Sole  question  was  qvnte  different  from  that  here  in  issue — whether 
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this  consistent  onforcement  practice,  it  is  difficult  to 
credit  the  argument  that  §  7's  remedial  purpose  would 
be  frustrated  by  construing  literally  §  7's  twice-enacted 
"in  commerce"  requirement. 

In  sum,  neither  the  legislative  history  nor  the  remedial 
purpose  of  §  7  of  the  Clayton  Act,  as  amended  and  re- 
enacted  in  1950,  supports  an  expansion  of  the  scope  of 
§  7  beyond  that  defined  by  its  express  language.  Accord- 
ingly, we  hold  that  the  phrase  "engaged  in  commerce" 
as  used  in  §  7  of  the  Clayton  Act  means  engaged  in  the 
flow  of  interstate  commerce,  and  was  not  intended  to 
reach  all  corporations  engaged  in  activities  subject  to  the 
federal  commerce  powero 

III 

The  Government  alternatively  argues  that  even  if  §  7 
applies  only  to  corporations  engaged  in  the  flow  of  inter- 
state commerce,  the  Benton  companies*  activities  at  the 
time  of  the  acquisition  and  merger  placed  them  in  that 
flow.  To  support  this  contention  the  Government  relies 
primarily  on  the  fact  tliat  the  Benton  companies  per- 
formed a  substantial  portion  of  their  janitorial  services 
for  enterprises  which  were  themselves  clearly  engaged 
in  selling  products  in  interstate  and  international  mar- 
kets and  in  providing  interstate  communication  facilities." 
But  simply  supplying  localized  services  to  a  corporation 
engaged  in  interstate  commerce  does  not  satisfy  the 
"in  commerce"  requirement  of  §  7. 

To  be  engaged  "in  commerce"  within  the  meaning  of 
?  7,  a  corporation  must  itself  be  directly  engaged  in  the 


the  "Bennington  area"  was  a  "section  of  the  country"  within  the 
meaning  of  §  7  of  thp  Clayton  Act 

^The  Benton  companies  donvcd  SO  to  90%  of  their  revenues  from 
performance  of  janitorial  service  contracts  for  the  Los  Angeles  facili- 
ties of  interstate  and  interrjational  corporations  such  as  Mobil  Oil 
Corp.,  Rockwell  International  Corp.,  Teledyne,  Inc.,  and  Pacific 
Telephone  <t  Telegraph  Co. 
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production,  distribution,  or  acquisition  of  goods  or  serv" 
ices  in  interstate  commerce.  See  Gulj  Oil  Corp.  v.  Copp^ 
Paving  Co.,  419  U.  S.,  at  195.  At  the  time  of  the' 
acquisition  and  merger,  however,  the  Benton  companies 
were  completely  insulated  from  any  direct  participation 
in  interstate  markets  or  the  interstate  flow  of  goods  or 
services.  The  fxrms'  activities  were  limited  to  providing 
janitorial  services  within  Southern  California  to  corpora- 
tions that  made  wholly  independent  pricing  decisions 
concerning  their  own  products.  Consequently,  whether 
or  not  their  effect  on  interstate  commerce  was  sufficiently 
substantial  to  come  within  the  ambit  of  the  constitutional 
power  of  Congress  under  the  Commerce  Clause,  in  pro- 
viding janitorial  services  the  Benton  companies  were  not 
themselves  "engaged  in  commerce"  within  the  meaning 
of  §  7.  Cf.  Mandeville  Island  Farms,  Inc.  v.  American 
Crystal  Sugar  Co.,  334  U.  S.,  at  227-235. 


10 


'^^  The  Government  notes  that  this  Court  has  held  that  mainte- 
nance workers  servicing  buildings  in  which  goods  are  produced  for 
interstate  markets  are  covered  by  Fair  Labor  Standards  Act  pro- 
visions applicable  to  employees  engaged  in  the  production  of  goods 
for  commerce.  See,  e.  g.,  Kirschbmim  Co.  v.  Walling,  316  U.  S.  517; 
Martino  v.  Michigan  Window  Cleaning  Co.,  327  U.  S.  173.  In 
Kirschbaum  the  Court  reasoned:  "Without  light  and  heat  and  power 
the  tenants  could  not  engage,  as  they  do,  in  the  production  of  goods 
for  interstate  commerce.  The  maintenance  of  a  safe,  habitable 
building  is  indispensable  to  that  activity."  316  U.  S.,  at  524.  Simi- 
larly, the  Government  argues,  in  the  present  case  Benton's  janitorial 
services  were  so  essential  to  the  interstate  operations  of  its  customers 
that  they  too  should  be  considered  part  of  the  flow  of  commerce. 

The  Fair  Labor  Standards  Act,  however,  is  not  confined,  as  is  §  7 
of  the  Clayton  Act,  to  activities  that  are  actually  "in  commerce." 
At  the  time  of  the  decisions  relied  upon  by  the  Government,  the  Act 
provided  that  ''an  employee  shall  be  deemed  to  have  been  engaged 
in  the  production  of  goods  [for  interstate  commerce]  if  such  em- 
ployee was  employed  in  producing,  manufacturing,  mining,  handling, 
transporting,  or  m  any  other  manner  working  on  such  goods,  or  in 
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Similarly,  although  the  Benton  companies  used  jani- 
torial equipment  and  supplies  manufactured  in  large 
part  outside  of  California,  they  did  not  purchase  them 
directly  from  suppliers  located  in  other  States.  Ci.  Fore- 
most Dairies,  Inc.,  60  F.  T.  C,  at  1068-1069.  Rather7 
those  products  were  purchased  in  intrastate  transactions 
from  local  distributors.  Once  again,  therefore,  the  Ben- 
ton companies  were  separated  from  direct  participation 
in  interstate  commerce  by  the  pricing  and  other  market- 
ing decisions  of  independent  intermediaries.  By  the 
time  the  Benton  companies  purchased  their  janitorial 
supplies,  the  flow  of  commerce  had  ceased.  See  Schech- 
ter  Corp.  v.  United  States,  295  U.  S.,  at  542-543." 

In  short,  since  the  Benton  companies  did  not  partici- 
pate directly  in  the  sale,  purchase,  or  distribution  of 
goods  or  services  in  interstate  commerce,  they  were  not 
"engaged  in  commerce"  within  the  meaning  of  §  7  of  the 
Clayton  Act."    The  District  Court,  therefore,  properly 


any  process  or  occupation  nece^aary  to  the  production  thereof  . .  .  " 
Fnir  Labor  Standards  Act  of  1938,  §  3  (j),  52  Stat.  1061,  as  amended, 
29  U.  S.  C.  §203  (j)  (emphasis  added).  Congress  thus  expressly 
intended  to  rearh  not  only  those  employees  who  directly  participated 
in  the  production  of  goods  for  interstate  markets,  but  also  those 
employees  oulside  the  flow  of  commerce  but  nonetheless  necessary 
to  it.  Although  Congress  in  1950  could  constitutionally  have  ex- 
tended §  7  of  the  Clayton  Act  to  reach  comparable  activity,  it  chose 
not  to  do  so.     Soe  pp.  .S-10,  supra. 

^1  The  Government  does  not  suggest  that  the  purchase  of  janitorial 
equipment  and  supi)lies  from  local  distributor?  placed  the  Benton 
companies  in  the  flow  of  commerce,  although  it  does  argue  that 
because  of  those  purchases  the  firms  lind  a  substantial  effect  on 
interstate  commerce — an  issue  not  relevant  in  light  of  our  construc- 
tion of  the  reach  of  §  7  of  the  Clayton  Act. 

"The  Government  contends  that  the  sale  of  janitorial  services 
"necesarily"  involves  interstate  communications,  solicitations,  and 
negotiations,  and  that  such  interstate  activity  ahould  be  viewed  as 
part  of  the  flow  of  interstate  commerce.    The  merits  of  that  argu- 
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concluded  that  the  acquisition  and  merger  in  this  case 
were  not  within  the  coverage  of  §  7  of  the  Clayton  Act. 
The  judgment  of  the  District  Court  is  affirmed. 

It  is  80  ordered. 


ment  noed  not  be  considered,  however,  ssince  the  record  before  the' 
District  Court  does  not  support  -a  finding:  that  any  of  the  Benton 
janitorial  sendee  contracts  were  obtained  through  interstate  solicita- 
tion or  negotiation. 


1246 

SUPEEME  COUET  OF  THE  UNITED  STATES 


No.  73-1689 


United  States,  Appellant, 

V. 


On  Appeal  from  the  United 
States    District    Court   for 


American  Building  Main- '     the  Central  District  of  Cali- 
tenance  Industries.       J     fornia. 

[June.  24,  1075] 

Mr.  Justice  Douglas,  with  whom  Mr.  Justice 
Brennan  joins,  dissenting. 

For  the  reasons  set  forth  in  my  dissenting  opinion  in 
Gulf  Oil  Corp.  V.  Ccpp  Paving  Co.,  419  U.  S.  186,  204- 
207  (1974),  decided  earlier  this  Term,  I  cannot  agree 
that  the  "in  commerce"  language  of  §  7  of  the  Clayton 
Act,  15  U.  S.  C.  §  18,  was  intended  to  give  that  statute  a 
narrower  jurisdictional  reach  than  the  "affecting  com- 
merce" standard  which  we  have  read  into  the  Sherman 
Act,  15  U.  S.  C.  §  1  et  seq.  On  the  record  in  this  case, 
it  is  beyond  question  that  the  activities  of  the  acquired 

firms  have  a  substantial  effect  on  interstate  commerce. 

I  would  therefore  reverse  the  summary  judgment  granted 

below  and  remand  for  furtlier  proceedings  in  the  District 

Court. 
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United  States,  Appellant,]  On  Appeal  from  the  United 
V.  1     States    District    Court    for 

the  Central  District  of  Cali- 
fornia. 


American  Building  Main- 
tenance  Industries. 


[June  24,  1975] 

Mr.  Justice  White,  concurring  in  the  judgment. 

I  concur  in  the  judgment  and  Parts  1  and  II  of  the 
Court's  opinion.  I  do  not  join  Part  III,  for  I  doubt 
that  the  interposition  of  a  California  wholesaler  or  dis- 
tributor between  the  Benton  companies  and  out-of-state 
manufacturers  of  janitorial  supplies  necessarily  requires 
that  the  Benton  companies  be  found  not  to  be  "in  com- 
merce" merely  because  they  buy  directly  from  out-of- 
state  suppliers  only  a  negligible  amount  of  their  sup- 
plies. For  the  purposes  of  55  7  of  the  Clayton  Act,  a 
remedial  statute,  the  regular  movement  of  goods  from 
out-of-state  manufacturer  to  local  wholesaler  and  then 
to  retailer  or  institutional  consumer  is  at  least  arguably 
sufficient  to  place  the  latter  in  the  stream  of  commerce, 
particularly  where  it  appears  that  when  the  complaint 
was  filed,  cf.  United  States  v.  Penn-OUn  Co.,  378  U.  S. 
158,  168  (1964),  the  "local"'  distributor  from  which  sup- 
plies were  being  purchased  was  a, . wholly, ewned  subsidi- 
ary of  the  acquiring  company,  a  national  concern  ad- 
mittedly in  commerce.  \u  this  case,  however,  the 
United  States  makes  no  such  contention  and  appellee's 
motion  for  summary  judgment  was  not  opposed  by  the 
Government  on  that  theory.  It  is  therefore  inappropri- 
ate to  address  the  issue  at  this  time;  and  on  this  record, 
I  concur  in  the  judgment  that  the  Benton  companies 
were  not  in  commerce. 


52-439   (Pt.   2)  O  -  75  -  46 
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United  States.  A])pellanf,|()u  Appeal  from  the  ITnited 
''•  .States    District    (^ourt    for 

American  Building  Main-       the  Central  District  of  Cali- 
tenanco  Industrie.'^.       I     fornia. 


Mr.  Justice  Blackmun.  dissenting. 

T  believe  that  the  scope  of  the  Clayton  Act  should 
be  held  to  extend  to  acquisitions  and  sales  having  a  sub- 
stantial effect  on  interstate  commf^rce.  T  tlierefore  dis- 
sent. For  me,  the  reach  of  ^  7  of  the  Clavton  Act,  15 
r.  S.  C.  §  18,  is  as  broad  as  thaT.  of  the  Sherman  Act, 
and  should  not  be  giv-jn  the  n:irrow  construction  we 
proprriy  have  gi^'en.  j.r.t  this  Term,  to  the  Robinson- 
Patman  Act.  Gyf)  OiJ  Corp,  v.  Copp  Pnvvig  Co,,  419 
V   S,  ISO  (1074). 

For  more  than  a  tru:jrter  of  a  century  the  Court  has 
held  thai  the  Slierman  Act  should  be  construed  broadly 
to  reach  the  full  extent  of  tjie  commerce  power,  and  to 
proscribe  tKoi:3  restrain •>  that  s'ibstant'aily  affect  inter- 
stnle  ciJ.-si! --n-rr.  Soe.  .■;.  g-,^  MnndrvUlr,  hiand  Fa^-rns, 
Inc.  V.  A^riincan  CnjsU'  S-^gar  C,..,  3^4  V.  S.  210,  234 
{1048),  T'mt.cd  Sfnti'-:  v.  Soi,tbraMvrn  Vrrdcnvrif.ers 
Assn...  Xn  ''••.  S.  -33.  .^ns  (  ].'^^Vl  Ti-e  Clayton  Xot  was 
ei  ;ictod  !(.»  t'ipfUcrnent  th.;  S^i^^-annn  Av't.  and  to  "arn-'^t 
in  it^  !iK'ipi«v:..y"  ony  i'c-^-^v^r.ut  or  r-ubstantiai  le^^sening 
of  conp-^tiiioii.  '';:Ucd  Stote.^  v.  l\  1.  dv-  Pnnt  de 
^pnururn  c*:  Co.,  ?,ry'>  {,  :<  "86,  wS'*  f  iOo7),  To  arCU)^- 
lo  (."on£.';r.'>cS  th'.'  Tpt-^viv  i>;  r-r:-ic\<:t  ji'-jj  riif.n  \i^;  fill!  con'- 
ii:'>Tc«-  nf'vver  :r  i\v'  Cuiy/.-n  .\vi  •Miif-i,  ha:^  ;^o  its  pur- 
poK'  the  su]>pirn^f,n-'^t^':ii  af  ^liC  yrc  '^^  ■i]ou9  "itforde-j  Kv/ 
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the  Shorman  Act.  is  'Mitli  hipjhly  anoinalous  and,  it  seems 
to  me,  unwarranted.  Section  7  <^lio'.ild  not  be  limited, 
as  the  Court  limits  it  today,  to  corporations  engaged  in 
interstate  commerce,  but  should  be  held  t-o  include  those 
intrastate  activities  sulistantially  affecting  jnterst^ti?- 
commerce. 
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[jl  75.402]     Gulf  Oil  Corp.,  et  al.  v.  Copp  Paving  Co.,  Inc.,  et  al. 

U.  S.  Supreme  Court.    No.  73-1012.    Decided  December  17,  1974. 

Clayton  and  Robinson-Patman  Acts 
Interstate  Commerce — In-Commerce  Requirement — Flow  of  Commerce  Limitation — 
Inapplicability    of    Fair    Labor    Standards    Act    Cases — Instrumentality   of   Commerce. — 

Tlie  explicit  rcacli  of  Sees.  3  and  7  of  the  Clayton  Act  and  Sec.  2(a)  of  the  Robinson- 
Patman  Act  extends  only  to  persons  and  activities  that  are  themselves  "in  commerce," 
lang'uage  differing  distinctly  from  that  of  Sec.  1  of  the  Sherman  Act,  which  is  keyed 
directly  to  effects  on  interstate  markets  and  the  interstate  flow  of  goods.  The  jurisdic- 
tional requirements  of  the  Clayton  provisions  cannot  be  satisfied  merely  by  showing  that 
allegedly  anticompetitive  acquisitions  and  activities  affect  commerce.  Hence,  unless  it 
appeared  that  an  acquired  local  asphaltic  concrete  company  engaged  in  interstate  com- 
mercial activities  for  purposes  of  Sec.  7,  tliat  another's  alleged  exclusive  dealing  arrange- 
ments and  discriminatory  sales  occurred  in  the  course  of  its  interstate  activities  for  pur- 
poses of  Sees.  2(a)  and  3,  and  that  at  least  one  of  the  allegedly  discriminatory  sales  was 
made  in  interstate  commerce  for  purposes  of  Sec.  2(a),  claims  by  a  firm  that  competed 
as  an  asphaltic  concrete  producer  and  was  a  purchasing  contractor  must  fail.  The  use  of 
asphaltic  concrete  in  the  construction  of  an  interstate  highway  did  not  satisfy  the  "in 
commerce"  language.  The  contention  that  since  the  connection  between  manufacture 
of  road  materials  and  interstate  commerce  was  enough  for  application  of  the  Fair  Lalxir 
Standards  Act,  it  also  should  be  suflicient  to  warrant  invocation  of  the  Clayton  and 
Robinson-Patman  provisions  against  sellers  and  sales  of  such  materials  was  rejected. 
There  was  no  expansion  of  the  concept  of  the  flow  of  commerce  by  incorporating  activities 
that  are  perceptively  coiniected  to  its  instrumentalities.    See  ^  2835,  3270,  4245. 

Interstate  Commerce — Jurisdiction — Effects  Test — Rejection — Sherman  Act  Scope. — 

A  contention  that,  despite  the  facially  narrow  "in  commerce"  language  of  the  Robinson- 
Patman  Act,  Congress  intended  it  to  manifest  the  full  degree  of  its  commerce  power, 
so  that  the  language  should  not  be  limited  to  the  flow  of  commerce  concept  but  ratlier 
shouhl  be  hehl  to  extend,  as  docs  Sec.  1  of  the  Sherman  Act,  to  all  persons  and  activities 
that  have  a  substantial  effect  on  interstate  commerce,  was  rejected.  Moore  v.  Mead's  Fine 
Bread  Co.  does  not  imply  a  contrary  approach;  the  decision  dealt  with  Congress'  power, 
not  jurisdiction,  and  there  were  interstate  sales.  Also,  a  contention  that  since  Sees.  3  and  7 
of  the  Clayton  Act  were  intended  to  complement  the  Sherman  Act,  the  "in  commerce" 
language  should  not  prevent  application  coextensive  with  the  Sherman  Act  was  not 
decided,  since  an   impact-effects  theory  failed  for  want  of  proof.     See  H  2835,  3270.424S. 

For  petitioners:  Moses  Lasky  (argued)  and  Richard  Haas,  San  Francisco,  CiJ. 
(George  A.  Gumming,  Jr.,  and  Brobeck,  Phleger  &  Harrison,  San  Francisco,  Cal.,  of 
counsel),  for  Union  Oil  Co.  of  Cal.;  Richard  W.  Curtis,  Los  Angeles,  Cal.,  for  Industrial 
Asphalt,  Inc.  For  respondents:  Jack  Corinblit  and  Martin  M.  Shapero  (argued),  Los 
Angeles,  Cal.   (Corinblit  and  Shapero,  of  counsel). 

Reversing  in  part  1973-2  Trade  Cases  U  74,732. 

Syllabus  which  such  asphalt  is  sold  and  which  use 
Re.spondent  operators  of  a  California  "hot  >t  to  manufacture  and  sell  asphaltic  con- 
plant,"  at  which  asphaltic  concrete  for  sur-  crctc  in  competition  with  respondenli. 
facing  highways  is  manufactured  and  sold  Section  2(a)  forbids  "any  person  engaged 
entirely  intrastate,  alleging  violations  of,  i"  commerce,  in  the  course  of  such  com' 
inter  alia,  §  2(a)  of  the  Robinson-Patman  merce"  to  discriminate  in  price  "whert 
Act  and  §§  3  and  7  of  the  Clayton  Act,  either  or  any  of  the  purchases  involved  in 
brought  suit  against  petitioner  lifjuid  asphalt  such  discrimination  are  in  commerce"  and 
producers    and    two   of    their    subsidiaries,    to  the  discrimination  has  substantial  anticoro* 
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pctitive  elTccts  "in  any  line  of  commerce." 
Section  3  niak-es  it  nnlawfnl  "for  any  person 
enpapcd  in  coniintTCc,  in  tlic  conrsc  of 
sucli  coitujicrce"  to  make  tie-in  sales  or 
enter  cxclusive-dcalinK  arrangements  where 
the  cfTcct  "may  be  to  substantially  lessen 
competition  or  create  a  monopoly  in  any 
line  of  commerce."  And  §  7  forbids  certain 
acquisitions  by  a  corporation  "cngaf^ed  in 
commerce"  of  the  assets  or  stock  "of  any 
other  corporation  cnjiaRed  also  in  com- 
merce" wiiere  the  etTect  may  be  sub- 
stantially to  lessen  competition  "in  any  line 
of  commerce  in  any  section  of  the  country." 
The  District  Court  lield  that  it  had  no  juris- 
diction of  the  claims  because  the  market 
for  asjihaltic  concrete  is  exclusively  and 
necessarily  local;  but  the  Court  of  Appeals 
reversed,  holding  that  the  jurisdictional  re- 
(luircments  of  §S2(a),  3,  and  7  were  satis- 
fied by  the  fact  that  sales  of  asphaltic  con- 
crete are  made  for  use  in  interstate  hig;h- 
ways.    Held: 

1.  The  fact  that  interstate  highways  are 
instrumentalities  of  commerce  does  not 
render  petitioners'  coniluct  with  respect  to 
a  material  sold  for  use  in  constructing  these 
liif^hways  "in  commerce"  as  a  matter  of  law 
for  purposes  of  S  2(a)  of  the  Robin.son- 
Patman  Act  and  §§  3  and  7  of  the  Clayton 
Act.  Ovcr.Urcrt  f.  North  Shore  Corp.,  318 
U.  S.  125.  and  Alslalc  Con.<;tnulion  Co.  v. 
Durkin,  345  U.  S.  13.  dislinfojished.    I'p.  6-12. 

2.  The  "in  commerce"  language  of  the 
Robinson-Patman  and  Clayton  Act  pro- 
visions in  qviestion  does  not  extend  on  an 
"efTects  on  commerce"  theory  to  i>ctitioners' 
sales   and   acquisitions.     Pp.    12-17. 

(a)  In  face  of  the  longstanding  judicial 
interpretation  of  the  language  of  §  2(a)  of 
the  Robinson-Patman  Act  requiring  that 
"either  or  any  of  tiie  purchases  involved  in 
such  discrimination  [be)  in  commerce,"  as 
meaning  that  §  2fa)  applies  oidy  where  "at 
least  one  of  the  two  transactions  which, 
when  compared,  generates  a  discrimination 
.  .  .  cross  a  state  line."  Hiram  Walker,  Inc. 
V.  A  &  S  Tropical,  Inc.  [1969  Tkadk  Cases 
1I72,69H],  4<)7  V.  2d  4,  9;  BrIli.Uon  v.  Texaco, 
Inc.  (1972  Trade  Cases  1173.8371,  455  F.  2d 
175,  178,  and  the  continued  congressional 
silence  on  the  subject,  this  Court  is  not  war- 
ranted in  extending  §  2(a)  beyond  its  clear 
language  to  reach  a  multitude  of  local 
activities  hitherto  left  to  state  and  local 
regulation.    Pp.   13-14. 

(!))  The  "elTccts  on  commerce"  theory, 
whereby  §§  3  and  7  of  the  Clayton  Act 
would  be  held  to  extend  to  accjuisitions 
and  sales  having  substantial  elTects  on  corn- 
Trade  Regvilation  Reports 


merce,  even  if  legally  correct,  fails  here 
for  want  of  juoof.  since  respondents  pre- 
sented no  evidence  of  effect  on  interstate 
commerce  from  the  use  of  asphaltic  con- 
crete in   interstate   higiiways.     I'p.   14-17. 

487  F.  2d  202,  reversed. 

PowK.i.i,,  J.,  delivered  the  opinion  of  the 
Court,  in  which  Bukckr,  C.  I.,  and  Stf.wakt, 
White,  Marshai.i.,  Black mun,  and  Rf.hn- 
QiMsr,  JJ.,  joined.  Mar.shall,  J.,  filed  a  con- 
curring opinion.  Douc.i.As,  [..  lilctl  a  dissent- 
ing   opinion,    iti    whuh    1!kknnan,    J.,    joinctL 

[Opinion] 

Mr.  Justice  Povvki.i-  delivered  the  opinion 
of  the  Court. 

Tliis  case  concerns  the  juris<lictional  re- 
quirements of  8  2(a)  of  the  Robinson-Pat- 
man Act,  15  U.  S.  C.  §13.  subd.  (a),  and 
of  §§  3  and  7  of  the  Clayton  Act,  15  U.  S.  C. 
§§  14  and  18.  It  presents  the  questions 
whether  a  firm  engaged  in  entirely  intra- 
state sales  of  asphaltic  concrete,  a  product 
than  can  be  marketed  only  locally,  is  a 
corporation  "in  commerce"  within  the  mean- 
ing of  each  of  these  sections,  and  whether 
such  sales  are  "in  commerce"  and  "in  the 
course  of  such  commerce"  within  the  mean- 
ing of  §§  2(a)  and  3  respectively.  The 
Court  of  Appeals  for  the  Ninth  Circuit 
held  these  jurisdictional  requirements  satis- 
fied, without  more,  by  the  fact  that  sales 
of  asphaltic  concrete  are  made  for  use  in 
construction  of  interstate  highways.  (1973-2 
Trade  Cases  H  7^,7iZ\  487  F.  2d  202.  We 
reverse. 

I 
\Asphallic  Concrete— Artilrust  Case] 

Asphaltic  concrete  is  a  product  used  to 
surface  roads  and  highways.  It  is  manu- 
factured at  "hot  plants"  by  combining,  at 
temperatures  of  approximately  375°  F,  about 
5%  liquid  petroleum  asphalt  with  about 
95%  aggregates  and  fdlers.  The  substance 
is  delivered  by  truck  to  construction  sites, 
where  it  is  placed  at  temperatures  of  about 
275"  F.  Because  it  must  be  hot  when  placed 
and  because  of  its  great  weight  and  rela- 
tively low  value,  asphaltic  concrete  can  be 
sold  and  delivered  profitably  only  within 
a  radius  of  35  miles  or  so  from  the  hot 
plant. 

Petitioners  Union  Oil  Company,  Gulf 
(.y\\  Corporation,  and  F.dgington  Oil  Com- 
pany, defendants  below,  produce  liquid  pe- 
troleum asphalt  from  crude  oil  at  their 
California  refineries.  The  comiianies  sell 
li(|uid  asphalt  to  their  sul)sidiaries  and 
other  firms  throughout  the  Western  States. 

H  75,402 
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The  market  in  liquid  asphalt  is  interstate, 
and  each  oil  company  concedes  that  it 
engages  in  interstate  commerce. 

Petitioner  Union  Oil  sells  some  of  its 
liquid  asphalt  to  its  wholly  owned  sub- 
sidiary, Sully-Miller  Contracting  Company, 
which  uses  it  to  manufacture  asphaltic  con- 
crete at  11  hot  plants  in  Los  Angeles  and 
Orange  Counties,  California.  Gulf  Oil  sells  all 
of  its  liquid  asphalt  to  its  wholly  owned 
subsidiary,  petitioner  Industrial  Asphalt, 
Inc.  Industrial  distributes  the  liquid  asphalt 
to  third  parties  and  also  uses  it  to  prcKJuce 
asphaltic  concrete  at  55  hot  plants  in  Cali- 
fornia, Arizona,  and  Nevada.  Edgington 
Oil  sells  its  liquid  asphalt  to,  inter  alia, 
Sully-Miller,  Industrial,  and  respondents. 

Respondents  Copp  Paving  Company,  Inc., 
Copp  Equipment  Company,  Inc.,  and  Ernest 
A.  Copp '  operate  a  hot  plant  in  Artesia, 
California,  where  they  pro<luce  asphaltic 
concrete  both  for  Copp's  own  use  as  a 
paving  contractor  and  for  sale  to  other 
contractors.  Copp's  operations  and  asphaltic 
concrete  sales  are  limited  to  tlie  southern 
half  of  Los  Angeles  County,  where  it  com- 
petes with  Sully-Miller  and  Industrial  in 
the  asphaltic  concrete  market.  All  three 
firms  sell  a  more  than  de  niinintis  share 
of  their  asphaltic  concrete  for  use  in  the 
construction  of  local  segments  of  the  inter- 
state highway  system.  Neither  Copp,  In- 
dustrial nor  Sully-Miller  makes  any  interstate 
sales  of  the  product.' 

Copp  filed  this  complaint  in  the  District 
Court  for  the  Central  District  of  Cali- 
fornia against  the  oil  companies,  Sully- 
Miller,  and  Industrial,  seeking  injunctive 
relief  and  treble  damages.'  The  complaint, 
as  amended,  alleged  that  the  various  de- 
fendants had  committed  a  catalog  of  anti- 
trust violations  with  respect  to  both  the 
asphalt  oil  and  asphaltic  concrete  markets. 
Claiming  harm  to  itself  as  a  consumer  of 
liquid  asphalt,  Copp  alleged:  that  the  de- 
fendants had  fixed  prices  and  allocated 
the  asphalt  oil  market  geographically,  in 
violation  of  §  1  of  the  Sherman  Act,  15 
U.  S.  C.  §  1 ;  that  they  had  sold  liquid  as- 
phalt at  discriminatory  prices  to  Copp  and 
other  purchasers,  in  violation  of  §  2(a)  of 
the  Robinson- Patnian  Act;  and  that  Gulf 
Oil  had  violated  §  7  of  the  Clayton  Act  by 


acquiring  Industrial.  Also  claiming  harm 
to  itself  as  a  competitor  in  the  asphaltic 
concrete  market,  Copp  further  alleged: 
that  the  defendants  had  fixed  prices,  divided 
the  market  geographically  and  employed 
various  methods  of  monopolizing  and  at- 
tempting to  gain  a  monopoly  in  the  Los 
Angeles  area  market,  in  violation  of  §§  1 
and  2  of  the  Sherman  Act;  that,  in  viola- 
tion of  §  3  of  the  Clayton  Act,  Industrial 
and  Sully-Miller  had  conditioned  sales  of 
asphaltic  concrete  in  areas  where  Copp  did 
not  compete  on  customers'  agreeing  to  buy 
only  from  the  defendants  in  areas  where 
Copp  did  compete,  and  had  "tied"  sales 
of  asphaltic  concrete  to  sales  of  other  com- 
modities and  to  favorable  extensions  of 
credit;  that,  in  violation  of  §  7  of  the  Clay- 
ton Act,  Gulf  Oil  had  acquired  Industrial 
and  Union  Oil  had  acquired  Sully-Miller, 
these  acquisitions  apparently  having  the 
effect  of  lessening  competition  in  the  Los 
Angeles  asphaltic  concrete  market;  and, 
finally,  that  Industrial  and  Sully-Miller  had 
discriminated  in  the  prices  at  which  they 
sold  asphaltic  concrete,  charging  higher 
prices  in  areas  where  Copp  did  not  compete, 
this  in  violation  of  §  2(a). 

Because  of  the  liquid  asphalt  claims,  the 
case  was  one  of  the  Western  Liquid  Asphalt 
Cases  transferred,  pursuant  to  28  U.  S.  C. 
§  1407,  to  the  District  Court  for  the  North- 
ern District  of  California  for  coordinated 
pretrial  proceedings.*  The  defendants  there- 
after moved  for  sunmiary  judgment  in 
favor  of  Sully-Miller,  against  which  Copp 
had  alleged  only  violations  arising  from 
conduct  in  the  asphaltic  concrete  market 
The  motion  also  sought  to  limit  the  issues 
as  to  the  other  defendants  to  those  in- 
volving liquid  asphalt. 

The  District  Court  ordered  full  discovery 
as  to  jurisdiction  over  Copp's  asphaltic 
concrete  claims.  At  the  conclusion  of  dis- 
covery, Copp's  jurisdictional  showing  rested 
solely  on  the  fact  that  some  of  the  streets 
and  roads  in  the  Los  Angeles  area  art 
segments  of  the  federal  interstate  highway 
system,  and  on  a  stipulation  that  a  greater 
than  dc  ininiiiiis  amount  of  asphaltic  concrete 
is  used  in  their  construction  and  repair. 
The  District  Court  thereupon  entered  an 
order    dismissing   all    claims   against   Sully* 


•  Rcsponrtents  are  collectively  referred  to  here- 
inafter a.s  "Copp." 

'  Although  Industrial's  Nevada  hot  plant  is 
sufllciently  close  to  the  California  and  Arizona 
borders  to  allow  salc«  and  deliveries  to  those 
States.  Industrial  has  disavowed  such  sales, 
without  contradiction.     App.,   at  117. 

'  15  U.  S.  C.  §  15. 


M   75.402 


*  /n  re  Western  Liquid  Asphalt  [1969  TRADK 
CASKS  H  72.8871,  303  F.  Supp.  1053  (J.  P.  M.  U 
1969)  ;  In  re  Western  Liquid  Asphalt  [l?* 
TRADE  CASKS  H  73,051].  309  F.  Supp.  U? 
(J.  P.  M.  L.  1970).  As  explained  infra,  the  ow» 
here  concerns  only  asphciltic  concrete,  not  Ui]it>4 
asphalt. 
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^filler  and  tliose  claims  against  the  otiicr 
defendants  involving  the  marketing  of  as- 
phaltic  concrete. 

In  its  opinion  accompanying  this  order 
the  court  explicitly  discussed  only  the 
jurisdictional  requirements  of  the  Sherman 
Act.*  On  the  facts  presented  to  it,  the 
court  found  that  asphaltic  concrete  is  made 
wholly  from  components  produced  and 
purchased  intrastate  and  that  the  product's 
market  is  exclusively  and  necessarily  local. 
Because  of  these  factors,  the  court  con- 
cluded that  the  alleged  restraints  of  trade 
in  asphaltic  concrete  could  not  be  deemed 
within  the  flow  of  interstate  commerce, 
despite  use  of  the  product  in  interstate 
highways.  Moreover,  Copp  had  failed  to 
show,  either  by  deduction  from  the  evi- 
dence or  by  the  evidence  itself,  that  the 
alleged  restraints  as  to  asphaltic  concrete 
would  affect  any  interstate  market.  It  had 
neither  shown  a  necessary  or  probable  ad- 
verse consequence  to  the  construction  of 
interstate  highways  and  hence  to  the  flow 
of  commerce,  nor  had  it  suggested  or  sup- 
ported a  theory  by  which  restraints  on  local 
trade  in  asphaltic  concrete  aflfcct  the  inter- 
state liquid  asphalt  market.  The  court  held 
that  it  lacked  jurisdiction  of  Copp's  as- 
phaltic concrete  claims  under  the  Sherman 
Act  and  therefore  that  Copp  also  had  failed 
to  support  jurisdiction  under  the  Robinson- 
Patnxan  and  Clayton  Acts. 

On  Copp's  interlocutory  appeal,  28  U.  S.C. 
§  1292(b),  the  Ninth  Circuit  reversed,  hold- 
ing as  to  the  Shennan  Act  claims  "that  the 
production  of  asphalt  for  use  in  interstate 
highways    rendered    the    producers    'instru- 


mentalities' of  interstate  commerce  and 
place  them  'in'  that  connnerce  as  a  matter 
of  law."  (1973-2  Tkade  Cases  1174,732]  487 
F.  2d,  at  204.  Having  so  concluded,  the 
court  held  that  jurisdiction  properly  at- 
tached to  Copp's  Clayton  and  Robinson- 
Patman  claims  as  well,  since  tliose  Acts 
were  intended  to  supplement  the  purpose 
and  effect  of  the  Sherman  Act.  Id.,  at 
205-206.' 

We  granted  certiorari,  despite  the  inter- 
locutory character  of  the  Ninth  Circuit's 
judgment,  because  of  the  importance  of  the 
issues  both  to  this  litigation  and  to  proper 
interpretation  of  the  jurisdictional  reach  of 
the  antitrust  laws,  and  because  of  ostensible 
conflicts  with  decisions  of  other  circuits.' 
We  limited  the  grant,  however,  to  the  ques- 
tions arising  under  the  Clayton  and  Robin- 
son-Patman  Acts.*  —  U.  S.  — . 

II 

[Clayton   Act  and  Interstate  Commerce] 

The  text  of  each  of  the  statutory  pro\n- 
sions  involved  here  is  set  forth  in  the 
margin.*  In  brief,  §2(a)  of  the  Robinson- 
Patman  Act  forbids  "any  person  engaged 
in  commerce,  in  the  course  of  such  com- 
merce" to  discriminate  in  price  "where 
cither  or  any  of  the  purchases  involved  in 
such  discrimination  are  in  commerce"  and 
and  where  the  discrimination  has  substan- 
tial anticompetitive  effects  "in  any  line  of 
commerce."  Section  3  of  the  Clayton  Act 
makes  it  unlawful  "for  any  person  engaged 
in  commerce,  in  the  course  of  such  com- 
merce" to  make  tie-in  sales  or  enter  exclu- 


'  1972  CCH  TRADE  CASES  \i  74.013.  The 
opinion  Is  not  olflclnlly  reported. 

The  court  held  the  asphalt  oil  claims  against 
the  oil  companies  and  Industrial  within  its  Jurls- 
dlcUon  because  of  the  interstate  character  of 
that  market.    That  ruling  Is  not  before  us. 

•  The  court  re.<;erved  the  question  of  summary 
Judgment  In  favor  of  defendant  Sully-MlUer. 
holding  that  question  not  properly  before  it  un- 
der Fed.   Rule  Civ.   Proc.   54(b). 

'  28  U.  S.  C.  §  1254(1).  See  Hawaii  v.  Stand- 
ard Oil  Co.  of  California  [1972  TRADE  CASES 
II  73,862].  405  U.  S.  251  (1972). 

'  Because  of  our  limited  grant  and  because  of 
the  Ninth  Circuit's  reservation  of  judgment  as 
to  SuUy-Mlller,  see  n.  6.  supra.  Union  Oil  and 
Industrial  are  the  only  defendants  who  have 
participated  In  argument  here. 

•  Roblnson-Patman  Act,  §  2(a),  Act  of  June  19. 
1936.  c.  592.  49  Stat.  1526.  15  U.  S.  C.  5  13(a) : 

"It  shall  be  unlawful  for  any  person  engaged 
In  commerce.  In  the  course  of  such  commerce, 
cither  directly  or  Indirectly,  to  discriminate  In 
price  between  different  purchasers  of  commodi- 
ties of  like  grade  and  quality,  where  either  or 
any  of  the  purchases  Involved  In  such  discrimi- 
nation are  In  commerce  .  .  .  when  the  effect  of 
such    discrimination    may    be    substantially    to 
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lessen  crimpetlUon  or  tend  to  create  a  monopoly 
In  any  line  of  commerce  .   .   .   ." 

Oayton   Act,    Act  of   October  15,   1914,   c.   323, 
38  Stat.  730.  as  amended : 
Section  3  (15  U.  S.  C.  §  14) : 

"It  shall  be  unlawful  for  any  person  engaged 
In  commerce.  In  the  course  of  such  commerce, 
to  lease  or  make  a  sale  or  contract  for  sale  of 
goods,  wares,  merchandise,  machinery,  supplies. 
or  other  commodities  ...  on  the  condition, 
agreement,  or  understanding  that  the  lessee  or 
purchaser  thereof  shall  not  use  or  deal  In  the 
goods,  wares,  merchandise,  machlnen,',  supplies, 
or  other  commodities  of  a  competitor  or  com- 
petitors of  tlie  lessor  or  seller,  .<here  the  effect 
of  such  lease,  sale  or  contract  for  sale  or  such 
condition,  agreement,  or  understanding  may  be 
to  substanli.iJly  lessen  a^mpetitlon  or  tend  to 
create  a  monopoly  In  any  line  of  commerce." 
Section  7  (15  U.  S.  C.  5  18) : 

"No  corporation  engaged  In  commerce  shall 
acquire,  directly  or  Indirectly,  the  whole  or  any 
part  of  the  stock  or  other  share  capital  ...  of 
any  other  corporation  engaged  also  In  com- 
merce, where  In  any  line  of  commerce  in  any 
section  of  the  country,  the  effect  of  such  acquisi- 
tion may  be  substantially  to  lessen  competition, 
or  to  lend  to  create  a  monopoly.  ..." 

H  75,402 


1254 


9  8,  3  2  0 


Court  Decisions 

Culf  Oil  Corp.  V.  Col'p  Paving  Co. 


156     12-23-74 


sive-dealing  arrangements,  where  tlie  efTect 
"may  be  to  substantially  lessen  couifictition 
or  create  a  monopoly  in  any  line  of  com- 
merce." Section  7  of  the  Clayton  Act  for- 
bids certain  acquisitions  by  a  corporation 
"engaged  in  commerce"  of  the  assets  or 
stock  "of  any  other  corporation  engaged 
also  in  commerce,"  where  the  effect  may 
be  substantially  to  lessen  competition  "in 
any  line  of  commerce  in  any  section  of  the 
country." 

The  e.xplicit  reach  of  these  provisions 
extends  only  to  persons  and  activities  that 
are  tiiemselves  "in  commerce,"  the  term 
"commerce"  being  defined  in  §  1  of  the 
Clayton  Act,  insofar  as  relevant  here,  as 
"trade  or  commerce  among  the  several 
States  and  with  foreign  nations  .  .  .  ." 
15  U.  S.  C.  §  12.  This  "in  commerce"  lan- 
guage differs  distinctly  from  that  of  §  1 
of  the  Sherman  Act,  which  includes  within 
its  scope  all  prohibited  conduct  "in  re- 
straint of  trade,  or  commerce  among  the 
several  States,  or  with  foreign  nations  .  .  .  ." 
The  jurisdictional  reach  of  §  1  thus  is 
keyed  directly  to  effects  on  interstate 
markets  and  the  interstate  flow  of  goods. 
Moreover,  our  cases  have  recognized  that 
in  enacting  §  1  Congress  "wanted  to  go 
to  the  utmost  extent  of  its  constitutional 
power  in  restraining  trust  and  monopoly 
agreements  .  .  .  ."  United  States  v.  South- 
liastcrn  Underwriters  Association  1 19-44-1945 
Trape  Cases  1157,253],  2,22  U.  S.  533,  558 
(1944).  Consistently  with  this  purpose  and 
with  the  plain  thrust  of  the  statutory  lan- 
guage, the  Court  has  held  that,  however 
local  its  immediate  object,  a  "contract, 
combination  ...  or  conspiracy"  none- 
theless may  constitute  a  restraint  within 
the  meaning  of  §  1  if  it  substantially  and 
adversely  afTects  interstate  commerce.  E.  g., 
Mandeville  Island  Farms,  Inc.  v.  American 
Crystal  Suqar  Co.  [1948-1949  Trade  Cases 
1162,251],  334  U.  S.  219,  234  (1948).  "If 
it  is  interstate  commerce  that  feels  the 
pinch,  it  does  not  matter  how  local  the 
operation  which  applies  the  squeeze."  United 
States  V.  IVomcn's  Sportswear  Manufacturing 
Association  |194«-1949  Trade  Cases  1162.390], 
336  U.  S.  460,  464  (1949). 

In  contrast  to  §  1,  the  distinct  "in  com- 
merce" language  of  the  Clayton  and  Robin- 
son-Fatman  Act  provisions  with  which  we 
are  concerned  here  appears  to  denote  only 
persons  or  activities  within  the  flow  of  in- 
terstate commerce — the  practical,  economic 
continuity  in  the  generation  of  goods  and 
services    for    interstate    markets    and    their 


transport  and  distribution  to  the  consumer. 
If  this  is  so,  the  jurisdictional  requirements 
of  these  provisions  cannot  be  satisfied 
merely  by  showing  that  allegedly  anticompeti- 
tive ac(|uisitions  and  activities  affect  commerce. 
Unless  it  appears  (i)  that  Sully-Miller 
engages  in  interstate  commercial  activities 
(§  7),  (ii)  that  Industrial's  alleged  exclusive 
dealing  arrangements  and  discriminatory 
sales  occur  in  the  course  of  its  interstate 
activities  (§§  2(a)  and  3),  and  (iii)  that  at 
least  one  of  Industrial's  allegedly  discrimi- 
natory sales  was  made  in  interstate  com- 
merce   (§2(a)),    Copp's    claims    must   fail. 

Copp  argues,  and  the  Court  of  Appeals 
for  the  Ninth  Circuit  agreed,  that  it  had 
made  exactly  this  sort  of  "in  commerce** 
shownng.  Copp  docs  not  contend  that 
Industrial  and  Sully-Miller  in  fact  make 
interstate  asphaltic  concrete  sales  or  arc 
otherwise  directly  involved  in  national  mar- 
kets. Cf.  United  States  v.  Philadelf'hia  So- 
tional  Bank  [1963  Trape  Cases  1170.8121, 
374  U.  S.  321,  336,  n.  12  (1963).  Nor  doe* 
it  contend  that  the  local  market  in  asphaltic 
concrete  is  an  integral  part  of  the  interstate 
market  in  other  component  commodities  or 
products.  Instead,  Copp's  "in  commerce" 
argument  turns  entirely  on  the  use  of  a»- 
phaltic  concrete  in  the  construction  o( 
interstate  highways. 

[Fair  Labor  Standards  Act  Cases] 

In  support  of  this  argument,  Copp  relif* 
priinarily  on  cases  decided  under  the  I'aif 
Labor  Standards  Act."  In  the  first  of  these. 
Overstreet  v.  North  Shore  Corporation,  JIB 
U.  S.  125  (1943),  the  Court  held  thai 
because  interstate  roads  and  railroads  art 
indispensable  instrumentalities  of  intetftai* 
commerce,  employees  engaged  in  the  con- 
struction or  repair  of  such  roads  arc  em- 
ployees "in  commerce"  to  whom,  by  it» 
terms,  the  Fair  Labor  Standards  Act  ft- 
tends.  Subsequently  in  Alstate  Conslntit^f* 
Company  v.  Durkin,  345  U.  S.  13  {\^hi).  iU 
Court  held  that  since  interstate  highwarl 
are  instrumentalities  of  commerce,  empW* 
ees  engaged  in  the  manufacture  of  malcfi*4| 
used  in  their  construction  are  prfn»rrir 
deemed  to  be  engaged  "in  the  producnafc 
of  goods  for  commerce,"  within  the  ror**' 
ing  of  that  phrase  in  the  Fair  l^bor  Suiat'' 
ards  Act.  Copp  reasons  that  since  SW 
connection  between  manufacture  o(  IWK* 
materials  and  interstate  commerce  was  rasmif^ 
for  application  of  the  Fair  Labor  S(an><$t^ 
Act,  it  also  should  be  sufiicicnt  to  wurtM 
invocation    of    the    Clayton    and    Kofc«*«W«' 


■o  29  U.  S.  C.   §  201  et  seq. 
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Patman  provisions  against  sellers  and  sales 
of  such  materials. 

But  we  are  concerned  in  this  case  with 
significantly  different  statutes.  As  in  Over- 
street  and  Alstate,  there  is  no  question  of 
Congress'  power  under  the  Coinmerce  Oause 
to  include  otherwise  ostensibly  local  activi- 
ties within  the  reach  of  federal  economic 
regulation,  when  such  activities  sufficiently 
implicate  interstate  commerce."  The  ques- 
tion, rather,  is  how  far  Congress  intended 
to  extend  its  mandate  under  the  Clayton 
and  Robinson-Patman  Acts."  The  answer 
depends  on  the  statutory  language,  read  in 
light  of  its  purposes  and  legislative  history. 
See  Federal  Trade  Commission  v.  Bunte  Bros. 
(1940-1043  Trade  Cases  If  56,098],  312  U.  S. 
549  (1941). 

Congress  has  deemed  interstate  highways 
critical  to  the  national  economy  and  has 
authorized  extensive  federal  participation 
in  their  financing  and  regulation.  Nothing, 
however,  in  tlie  Federal  Aid  Highwray  Act " 
or  other  legislation  evinces  an  intention  to 
apply  the  full  range  of  antitrust  laws  to 
persons  who,  as  part  of  their  local  business, 
supply  materials  used  in  construction  of 
local  segments  of  interstate  roads.  Nor 
does  the  fact  that  interstate  highways  are 
instrumentalities  of  commerce  somehow 
render  the  suppliers  of  materials  instru- 
mentalities of  commerce  as  well,  in  the 
sense  used  in  Overstreet.  No  different  con- 
clusion can  be  drawn  from  Alstate.  The 
Statute  involved  there  explicitly  reached 
persons  employed  "in  the  production  of 
goods  for  commerce."  Congress  could  and, 
according  to  the  Court  in  Alstate,  did  find 
tiiat  the  federal  concerns  embodied  in  the 
Fair  Labor  Standards  Act  required  its  ap- 
plication to  employees  producing  materials 
for  use  in  interstate  highways.  But  neither 
this  nor  the  Court's  holding  in  Alstate 
places  such  employees,  or  the  sellers  and 
sales  of  such  materials,  "in  commerce"  as 
a  matter  of  law  for  purposes  of  the  Clayton 
and  Robinson-Patman  Acts. 

\Nex\is] 

Copp's    "in     commerce"    argument    rests 
essentially   on    a   purely    formal   "nexus"   to 


commerce:  the  highways  are  instrumentali- 
ties of  interstate  commerce;  therefore  any 
conduct  of  petitioners  with  respect  to  an 
ingredient  of  a  highway  is  per  se  "in  com- 
merce." Copp  thus  would  have  us  expand 
the  concept  of  the  flow  of  commerce  by 
incorporating  categories  of  activities  that 
are  perceptibly  connected  to  its  instrumen- 
talities. But  whatever  merit  this  categorical 
inclusion  and  exclusion  approach  may  have 
when  dealing  with  the  language  and  pur- 
poses of  other  regulatory  enactments,  it 
does  not  carry  over  to  the  context  of  the 
Robinson-Patman  and  Clayton  Acts.  The 
chain  of  connection  has  no  logical  endpoint. 
The  universe  of  arguably  included  activities 
would  be  broad  and  its  limits  nebulous 
in  the  extreme.  See  Alstate  Conslrturtinn 
Company  v.  Durkin.  supra,  at  17-18  (Douglas, 
J.,  dissenting).  More  importantly,  to  the 
extent  that  those  limits  could  be  defined 
at  all,  the  definition  would  in  no  way  be 
anchored  in  the  economic  realities  of  inter- 
state markets,  the  intensely  practical  con- 
cerns that  underlie  the  purposes  of  the 
antitrust  laws.  See  United  States  v.  Yellow 
Cab  Co.,  supra,  at  231. 

In  short,  assuming  arguendo  that  the 
facially  narrow  language  of  the  Clayton  and 
Robinson-Patman  Acts  was  intended  to 
denote  something  more  than  the  relatively 
restrictive  flow  of  commerce  concept,  we 
think  the  nexus  approach  would  be  an 
irrational  way  to  proceed.  The  justification 
for  an  expansive  interpretation  of  the  "in 
commerce"  language,  if  such  an  interpreta- 
tion is  viable  at  all,  must  rest  on  a  con- 
gressional intent  that  the  Acts  reach  all 
practices,  even  those  of  local  character, 
harmful  to  the  national  marketplace.  This 
justification,  however,  would  require  courts 
to  look  to  practical  consequences,  not  to 
apparent  and  perhaps  nominal  connections 
between  commerce  and  activities  that  may 
have  no  significant  economic  effect  on  inter- 
state markets.  We  hold,  therefore,  that 
Sully-Miller's  and  Industrial's  sales  to  in- 
terstate highway  contractors  are  not  sales 
"in  commerce"  as  a  matter  of  law  within 
the  jurisdictional  ambit  of  Robinson-Patman 
§  2(a)  and  Oayton  §§  3  and  7. 


J.,  . — 

i-  "  E.  g..  Heart  of  Atlanta  Motel.  Inc.  v.  United 
p-  States,  379  U.  S.  241.  249-258  (1964). 
i  "The  jurisdictional  Inquiry  under  general 
':  prohibitions  like  th<-se  Act.s  and  5  1  of  the  Sher- 
*/•;■  man  Act.  lumlng  as  11  does  on  the  circumslances 
;  presented  in  each  case  and  re<4ulrinK  a  par- 
■  Ucularized  Judicial  detemiinallon.  differs  slsnlfl- 
canlly  from  that  required  when  Congress  Its-lf 
has   defined    the    .<;f)ocll\c    p<'rsons    and    activities 
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that  affect  commei're  and  therefore  require  fed- 
eral rcBulatlon.  Compare  United  States  v.  Yel- 
low Cab  Co.  [1946-1947  TRADE  CASES  tl  57.576]. 
332  U.  S.  218.  232-233  (1947).  with.  e.  K..  Perez 
V.  United  Statex.  402  U.  S.  146  (1971);  Maryland 
V.  Wirtz.  392  U.  S.  183  (1968):  and  Katzen- 
bach  V.  McClunq,  379  U.  S.  294  (1964). 
"  23  U.  S.  C.  S  101  et  aeq. 
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III 


[Extent  of  Congress'  Action] 

Our  rejection  of  the  "nexus  to  commerce" 
theory  requires  that  the  Ninth  Circuit's 
judgment  be  reversed.  Copp  also  advances, 
somewhat  obliquely,  a  second  theory  to 
support  that  judgment.  It  contends  that, 
despite  the  facially  narrow  "in  commerce" 
language  of  the  Robinson-Patman  and 
Clayton  Act  provisions,  Congress  intended 
those  provisions  to  manifest  the  full  degree 
of  its  commerce  power.  Therefore,  it  is 
argued,  the  language  should  not  be  limited 
to  the  flow  of  commerce  concept  defined 
by  this  and  other  courts,  but  rather  should 
be  held  to  extend,  as  does  §  1  of  the 
Sherman  Act,  to  all  persons  and  activities 
that  have  a  substantial  effect  on  interstate 
commerce.  We  find  this  theory  equally  un- 
availing on  the  record  here. 


\Rohinson-Patman  Act] 

As  to  §2(a)  of  the  Robinson-Patman  Act 
at  least,  the  extraordinarily  complex  legis- 
lative history  fails  to  support  Copp's  argu- 
ment. When  the  Patman  bill  was  passed 
by  the  House,  it  contained,  in  addition  to 
the  present  narrow  language  of  §  2(a),  the 
following  provision: 

"It  shall  also  be  unlawful  for  any  person, 
wlietlier  in  commerce  or  not,  either  directly 
or  indirectly,  to  discriminate  in  price 
between  different  purchasers  .  .  .  where 
such  discrimination  may  substantially 
lessen  competition    ....'* 

The  Conference  Committee,  however,  deleted 
this  "effects  on  commerce"  provision,  leav- 
ing only  the  "in  commerce"  language  of 
§2(a)."  Whether  Congress  took  this  action 
because  it  wanted  to  reach  only  price  dis- 
crimination in  interstate  markets  or  because 
of  its  then  understanding  of  the  reach  of 
the  commerce  power,"  its  action  strongly 
militates  against  a  judgment  that  Congress 


»H.  R.  8442.  74th  Cong.,  2d  Sess.  (1936) 
(emphasis  added). 

"Conference  Rep.  H.  R.  Rep.  No.  2951,  74th 
Cong..  2d  Sess.  (1936). 

"  Ck>mpare  F.  Rowe,  Price  Discrimination  un- 
der the  Robinson-Patman  Act  77-83  (1962)  with 
Note  Restraint  ot  Trade — Robinson-Patman  Act, 
86  Harv.  L.  Rev.  765.  770-772  (1973). 

"  Hiram  V/alker,  Inc.  v.  A  £  S  Tropical,  Inc. 
[1969  TRADE  CASES  1172,698].  4Cr7  F.  2d  4,  9 
(CA-5).  cert,  denied.  396  U.  S.  901  (1969);  BelUs- 
ton  V.  Teocaco,  Inc.  [1972  TRADE  CASES 
H  73,837],  455  F.  2d  175,  178  (CA-10).  cert,  denied, 
408  U.  S.  928  (1972). 

No  decision  of  this  Court  Implies  any  con- 
trary approach.  In  Moore  v.  Mead's  Fine  Bread 
Co.  [1954  TRADE  CASES  H  67.906],  348  U.  S. 
115   (1954),    the  plaintiff  sold  bread  locally,   In 

^  75.402 


intended  a  result  that  it  expressly  declined 
to  enact.  Moreover,  even  if  the  legislative 
history  were  ambiguou!;,  the  courts  in  nc.irly 
four  decades  of  litigation  have  interpreted 
the  statute  in  a  manner  directly  contrary 
to  an  "effects  on  commerce"  approach. 
With  almost  perfect  consistency,  the  cir- 
cuit courts  have  read  the  language  recjuiring 
that  "either  or  any  of  the  purchases  in- 
volved in  such  discrimination  [be]  in  com- 
merce" to  mean  that  §  2(a)  applies  only 
where  "at  least  one  of  the  two  transactions 
which,  when  compared,  generate  a  dis- 
crimination .  .  cross  a  state  line." 
In  the  face  of  this  long  standing  interpreta- 
tion and  the  continued  congressional  silence, 
the  legislative  history  does  not  warrant  our 
extending  §  2(a)  beyond  its  clear  language 
to  reach  a  multitude  of  local  activities  that 
hitherto  have  been  left  to  state  and  local 
regulation.    See   Bunte  Brothers,  supra. 

B 

[Sees.  3  and  7,  Clayton  Act] 

With  respect  to  §§  3  and  7  of  the  Clayton 
Act,  the  situation  is  not  so  clear.  Both 
provisions  were  intended  to  complement  the 
Sherman  Act  and  to  facilitate  achievement 
of  its  purposes  by  reaching,  in  their  incipi- 
ency,  acts  and  practices  that  promise,  io 
their  full  growth,  to  impair  competition  ir» 
interstate  commerce.  E.  g.,  United  States  v. 
E.  I.  du  Pont  de  Nemcmrs  &  Co.  [1957  Trad» 
Cases  )[  68,723],  353  U.  S.  586,  589  (1957): 
Standard  Fashion  Co.  v.  Magrane-Houslon 
Co..  258  U.  S.  346  (1922).  The  United 
States  argues  in  its  amicus  brief  that,  given 
this  purpose,  the  "in  commerce"  language 
of  §§  3  and  7  should  be  seen  as  no  more 
than  an  historical  anomaly.  When  the** 
sections  were  originally  enacted,  it  ^^•a^ 
thought  that  Congres.s'  Commerce  Clause 
power  reached  only  those  subjects  within 
the  flow  of  commerce,  then  defined  rather 
narrowly  by  the  Court.  Thus,  it  is  argued, 
the   "in   commerce"   fanguage  was  thought 


competition  with  Mead's,  a  firm  with  bakerln 
In  several  States.  Moore  alleged  that  Mc«d"» 
sold  bread  In  his  town  at  a  price  lower  Ituft 
that  which  It  charged  for  bread  delivered  frwn 
Its  In-state  plant  to  customers  In  an  adjolnlni 
State.  The  Tenth  Orcult  held  that  Mead*  te- 
tlvltles  were  essentially  local,  and  that  If  I  2(»> 
applied  to  them  It  would  exceed  Congress'  coc** 
merce  power.  The  Court  (Douglas.  J)  uiunl- 
mously  reversed,  stating  that  Congress  cleartf 
has  power  to  reach  the  local  activities  of  a  Orw 
that  finances  Its  predatory  practices  throui* 
multi-state  operations.  This  language,  however, 
spoke  to  the  commerce  power  rather  than  W 
Jurisdiction  under  }  2(a).  In  fact.  Mead'i  di4 
have  Interstate  seUes  euid  Its  price  dlscrlmlnaUo* 
thus  fell  within  the  literal  language  of  tk* 
statute. 
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to  be  coextensive  with  the  reach  of  the 
Commerce  Clause  and  to  briiiR  within  the 
ambit  of  tlie  Act  all  activities  over  which 
Congress  could  exercise  its  constitutional 
authority.  Since  passage  of  the  Act,  this 
Court's  decisions  liave  read  Congress'  power 
under  the  Commerce  Clause  more  expan- 
sively, extendinp  it  beyond  the  flow  of  com- 
merce to  all  activities  having  a  substantiaJ 
effect  on  interstate  commerce  See  M andeinllc 
Island  Farms,  Inc.,  supra,  at  229-233.  The 
United  States  concludes  that  the  scope  of 
the  Clayton  Act,  like  that  of  the  Sherman 
Act,  should  be  held  to  have  expanded 
correspondingly,  both  because  of  Congress' 
clear  intention  to  reach  as  fa-  as  it  could 
and  because  Congress'  purpose  to  foster 
competition  in  interstate  commerce  could 
not  otherwise  wholly  be  achieved. 

This  argument  from  the  history  and  prac- 
tical purposes  of  the  Oayton  Act  is  neither 
without  force  nor  at  least  a  measure  of  sup- 
port." But  whether  it  would  justify  radical 
expansion  of  the  Clayton  Act's  scope  be- 
yond that  which  the  statutory  language 
defines — expansion,  moreover,  by  judicial  de- 
cision rather  than  amendatory  legislation — 
is  doubtful.  In  any  event,  this  case  does  not 
present  an  occasion  to  decide  the  question. 
Even  if  the  Clayton  Act  were  held  to  extend 
to  acquisitions  and  sales  having  substantial 
effects  on  commerce,  a  court  cannot  pre- 
sume that  such  effects  exist.  The  plaintiff 
must  allege  and  prove  that  apparently  local 
acts  in  fact  have  ailverse  consequences  on 
interstate  markets  and  the  interstate  flow 
of  goods  in  order  to  invoke  federal  antitrust 
prohibitions.  See  United  .States  z:  YelUnv 
Cab  Co.  (1946-1947  Trade  Cases  ff  57,576], 
332  U.  S.  218,  230-234  (1947). 

Copp  was  allowed  full  discovery  as  to  all 
interstate  commerce  issues.  It  relied  pri- 
marily on  the  nexus  theory  rejected  above, 
and  presented  no  evidence  of  effect  on 
interstate  commerce.  Instead  it  argued 
merely  that  such  effects  could  be  presumed 


from  the  use  of  asphaltic  concrete  in  inter- 
state highways.  The  District  Court  con- 
cluded, on  the  basis  of  the  record  before 
it,  that  petitioners'  alleged  antitrust  viola- 
tions had  no  "substantial  impact  on 
interstate  commerce.""  There  may  be  circum- 
stances in  which  activities,  like  those  of 
Sully-Miller  and  Industrial,  would  have  such 
effects  on  commerce.  On  the  record  in  this 
case,  however,  the  conclusion  of  the  District 
Court  that  no  such  circumstances  existed 
here  cannot  be  considered  erroneous.  This 
being  so,  the  "effect  on  commerce"  theory, 
even  if  legally  correct,  must  fail  for  want  of 
proof. 

The  judgment  of  the  Court  of  Appeals  is 
Reversed. 

[Concurring  Opinion] 

Mr.   Justice   Marshall,   concurring. 

I  join  in  the  judgment  and  opinion  of 
the  Court,  with  one  qualification.  Part 
IIIH  of  the  opinion  correctly  notes  that  we 
have  no  occasion  today  to  pass  upon  the 
applicability  of  the  Clayton  Act  to  activities 
having  a  substantial  effect  on  commerce 
although  not  "in  commerce,"  since  no 
such  effects  are  present  in  this  case.  For 
the  same  reason,  we  ought  not  to  charac- 
terize the  construction  offered  by  the  United 
States  as  a  "radical  expansion  of  the  Clayton 
Act's  scope."  As  the  Court  itself  says,  "the 
situation  is  not  so  clear."  Until  the  issue 
is  properly  presented  by  a  case  requiring 
its  resolution,  I  would  express  no  opinion 
on  it. 

[Dissenting  Opinion] 

Mr.  Justice  Douglas,  with  whom  Mr. 
Justice  Brennan  joins,  dissenting. 

I  suppose  it  would  be  conceded  that  if 
one  person  or  company  acquired  all  the 
asphaltic  concrete  plants  in  the  United 
States,  there  might  well  be  a  violation  of 
§  2    of    the    Sherman    Act    which    makes 


"  See  Standard  Oil  Company  of  California  v. 
United  States  [194R-1949  TRADE  CASES 
162,432],   337  U.   S.   293,   314-315  (1949). 

'•  1972  CCH  TRADE  CASES  H  74.013.  at  92,208. 
Copp  makes  no  specific  objection  here  to  the 
District  Court's  use  of  summary  Judgment  pro- 
cedure, see  Respondents'  Brief,  at  11-12.  nor  to 
the  form  of  the  JudRment.  Mori-over,  there  Is 
no  indication  that  Copp  was  foreclosed  from 
presenlinp  all  available  evidence  concerning  the 
interstate  commerce  Issues,  at  least  as  to  §§  3 
and  7.  Cf.  McBeath  v.  Intei^American  Citizens 
for  Decency  Comm.  [1967  TRADE  CASES 
172,037],  374  F.  2d  359.  363  (CA-5  1967).  In  any 
event.  assumlnR  that  the  Interstate  commerce 
r«)ulrenienls  of  §§  3  and  7  are  properly  deemed 
Issues  of  subject  matter  Jurisdiction,  rather  than 
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simply  necessary'  elements  of  the  federal  claims, 
rf. ,  e.  R..  United  States  v.  Kmplovinfj  Plasterers 
Assn.  fl954  TRADE  CASP^S  H  67,692].  347  U,  S. 
186  (1954),  Mandctnlle  Island  Farms  v.  American 
Crystal  Sugar  Co.,  supra,  5  Moore's  Federal 
Practice  H  38.36.  at  299,  there  is,  as  the  dissent- 
ing opinion  by  Mr.  Justice  Douglas  notes,  an 
Identity  between  the  "jurisdictional"  Issues  and 
certain  issues  on  the  merits,  and  hence,  under 
Land  v.  Dollar,  330  U.  S.  7.31  (1947).  no  objec- 
tion to  reserving  the  jurisdictional  Issues  until 
a  hearing  on  the  merits.  By  the  same  token, 
however,  there  Is  no  objection  to  use.  In  appro- 
priate cases,  of  summary  Judgment  procedure  to 
determine  whether  there  Is  a  genuine  Issue  of 
material  fact  as  to  the  Interstate  commerce 
elements. 
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unlawful  a  monopoly  of  "any  part  of  the 
trade  or  commerce  among  the  several 
States."  15  (J.  S.  C.  §2.  Moreover,  even 
though  their  sales  were  all  intrastate,  they 
would  come  within  the  ban  of  §  1  of  the 
Sherman  Act,  if  they  substantially  affected 
interstate  commerce.  For  in  the  Sherman 
Act,  we  held,  "Congress  wanted  to  go  to 
the  utmost  extent  of  its  Constitutional 
power  in  restraining  trust  and  monopoly 
agreements  .  .  .  ."  United  States  v.  Soiilh- 
Eastern  Underwriters  Asstt.  [1944-1945  Trade 
Cases  1157,253),  322  U.  S.  533,  558  (1944). 

While  the  Clayton  Act  modified  the  Sher- 
man Act  by  restricting  possible  application 
of  the  antitrust  laws  to  labor  unions,'  and 
by  expanding  the  scope  of  those  laws  to 
cover  the  aggregation  of  economic  power 
through  stock  acquisitions,'  there  is  not 
a  word  to  suggest  that  when  Congress 
defined  the  term  "commerce"  it  desired 
to  contract  the  scope  of  that  term.'  The 
legislative  history  does  not  furnish  even 
a  bare  suggestion  or  inference  that  "com- 
merce" under  the  Clayton  Act  meant  some- 
thing less  than  it  meant  under  the  Sherman 
Act.  The  Clayton  Act  became  the  law  in 
1914;  and  prior  to  that  time  the  Court 
had  held  over  and  again  that  acts  or 
conduct  wholly  intrastate  might  be  "in 
restraint  of  trade  or  commerce"  as  that 
phrase  was  used  in  the  Sherman  Act. 
Surift  &  Co.  V.  United  States,  196  U.  S. 
375,  397  (1905):  United  Slates  v.  Patten, 
226  U.  S.  525,  541-543  (1913).  These  hold- 
ings were  reflected  in  the  "affecting  com- 
merce" standard  of  the  Shreveport  Rate 
Cases,  234  U.  S.  342,  353-355  (1914).  The 
primary  definition  of  commerce,  for  Clayton 
Act  purposes,  is  "trade  or  commerce  among 
the  several  States" ;  *  in  the  years  just  preced- 


»  15  U.  S.  C.  §  17.  See  H.  R.  Rep.  No.  627,  63d 
Cong.,  2d  Sess..  pp.  14-16;  United  States  v. 
Hutcheson  [1940-1943  TRADE  CASES  1156.091], 
312  U.  S.  219  (1941). 

»  15  U.  S.  C.  §  18;  H.  R.  Rep.  No.  627.  supra, 
at  17,  See  also  United  States  v.  Pemi-OUn 
Chemical  Co.  [1964  TRADE  CASES  1171.147], 
378  U.  S.  158,  170-171  (1964) ;  United  States  v. 
E.  I.  du  Pont  de  Nemours  &  Co.  [1957  TRADE 
CASES  1168,723].  353  U.   S.  586.  597  (1957). 

'  The  definition  ot  "antitrust  laws"  as  used  in 
the  Clayton  Act  includes  the  Sherman  Act.  15 
U.  S.  C.  §  12.  The  definition  of  "commerce" 
was  actually  "broadened  so  as  to  Include  trade 
and  commerce  between  any  Insular  possessions 
or  other  places  under  the  Jurisdiction  of  the 
United  States,  which  at  present  do  not  come 
within  the  scope  of  the  Sherman  antitrust  law 
or  other  laws  relating  to  trusts."  H.  R.  Rep. 
No.  627,  supra,  at  7. 

The  Sherman  Act  declares  Illegal  every  con- 
tract. combln.Ttlon,  or  conspiracy  "in  restraint 
of  trade  or  commerce  among  the  several  States 
.  .  .  ."  15  U.  S.  C.  §  1.  It  also  makes  a  mis- 
demeanor a  monopoly  of  "any  part  of  the  trade 
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ing  passage  of  that  Act,  this  Court  had  held 
on  scveial  occasions  that  the  phrase  "among 
the  several  States"  embraces  all  commerce 
save  that  "which  is  confined  to  a  single 
State  and  does  not  affect  other  States." 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  46-47  (1912)  (emphasis  added);  The  Min- 
nesota Rate  Cases,  230  U.  S.  352,  398-399 
(1913).  In  applying  the  Clayton  Act  pro- 
hibitions to  persons  and  corporations  "en- 
gaged in  commerce  [among  the  several 
States],"  Congress  thus  may  reasonably 
be  said  to  have  intended  to  reach  persons 
or  corporations  whose  activities,  while 
wholly  intrastate  in  nature,  affect  other 
States  through  their  effects  on  interstate 
commerce. 

The  holding  in  Transamerica  Corp.  v. 
Board  of  Governors  [1953  Trade  Cas« 
1167.536],  206  F.  2d  163,  166  (CA-3  1953). 
that  Congress,  when  it  enacted  the  Clayton 
Act,  desired  "to  exercise  its  power  under 
the  commerce  clause  of  the  Constitution 
to  the  fullest  extent,"  has  nothing  to  rebut 
it.  Congress  apparently  was  not  as  timorou* 
as  the  present  Court  in  moving  against 
centers  of  economic  power  and  practices 
that  aggrandize  it.  Heretofore  that  is  the 
way  we  have  read  the  Clayton  Act:  that 
Act  was  intended  to  complement  the  Sher- 
man Act  by  regulating  in  their  incipiency 
actions  which  might  irreparably  damage 
competition  before  reaching  the  level  ol 
actual  restraint  proscribed  by  the  Sherman 
Act,  and  in  the  absence  of  some  indication 
of  legislative  intent  to  the  contrary,  we 
should  not  lightly  assume  that  CongrcM 
intended  to  undercut  that  complcinenlaff 
function  by  circumscribing  the  juristlic* 
tional  reach  of  the  Clayton  Act  more  nar- 
rowly than  that  of  the  Sherman  Act.'   S*« 


and  commerce  among  the  several  Stales  .  .  .  ." 
15  U.  S.  C.  §  2. 

*  "Commerce"  as  used  in  the  Clayton  Art  H 
defined  in  §  1  as  follows: 

"  'Commerce.'  as  used  herein,  means  trtu)^  o* 
commerce  among  the  several  Stales  and  wlA 
foreign  nations,  or  between  the  Dl.^lrlct  ti 
Columbia  or  any  Territory  of  the  United  Sul»» 
and  any  State,  Territory,  or  foreign  nation.  «» 
between  any  insular  possessions  or  olhor  v^ttm 
under  the  jurisdiction  of  the  Unlti-d  Slatf*.  ar 
between  any  such  possession  or  place  &n<l  *»,1 
State  or  Territory  of  the  United  States  or  O* 
District  of  Columbia  or  any  foreign  mitlon.  «*■ 
within  the  District  of  Columbia  or  any  TrrTltwt 
or  any  insular  possession  or  other  place  uaAf* 
the  Jurisdiction  of  the  United  State*.'*  0 
U.  S.  C.  S  12. 

»  Indeed,  we  would  have  to  sll  as  a  ComrnHM* 
of  Revision  over  Congress,  shaping  the  !••  I» 
fit  our  prejudices  against  antitrust  rcgulitUeCk, 
to  hold  that  "in  commerce"  as  used  In  U)«  Ctei^ 
ton  Act  was  Intended  to  provide  less  cumpT»l»w« 
slve  coverage  than  the  lajiguage  of  the  SherMM 
Act.    Prior  to  passage  of  the  Clayton  Act.  tokW 
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United  States  v.  Penn-Olin  Co.,  supra,  at 
170-171:  United  Stales  v.  E.  I  du  Font  de 
Nemours  &  Co.,  su/'ra,  at  589,  597;  Standard 
Fashion  Co.  v.  Alagrane-Houston  Co.,  258 
U.  S.  346,  355-356  (1922);  S.  Rep.  No. 
698,  63d  Cong.,  2d  Sess.,  p.  1.  And  that  is 
the  way  in  which  we  assumed  that  the 
Celler-Kefauver  Act  in  1950  addressed  itself 
to  the  problem.  For  we  said  in  Brown  Shoe 
Co.  V.  United  Slates  [1962  Trade  Cases 
f  70,366],  37a  U.  S.  294,  315-323  (1962). 
that  the  legislative  history  showed  congres- 
sional concern  over  the  "desirability  of  re- 
taining 'local  control'  over  industry  and 
the  protection  of  small  businesses."  Id.,  at 
315-316.  One  dramatic  way  of  levelling  local 
business  is  pulling  it  into  a  vast  interstate 
business  regime  of  the  nature  alleged  in 
this  complaint. 


[In  Commerce] 

I  agree  with  the  court  below  that  juris- 
diction may  be  sustained  on  an  "in  com- 
merce" theory.'  Clayton  Act  §§  3  and  7 
apply  to  persons  or  corporations  "engaged 
in  commerce";  we  have  held,  in  a  line 
of  cases  arising  under  the  Fair  I^bor 
Standards  Act  (FLSA),  29  U.  S.  C.  §201 
el  seq.,  that  persons  or  enterprises  engaged 
in  building  or  repairing  toll  roads,  bridges 
and  canal  locks  are  "engaged  in  commerce" 
and  therefore  within  the  reach  of  the  com- 
merce power,  by  virtue  of  their  relationship 
to  indispensable  instrumentalities  of  our 
system  of  interstate  commerce.  Mitchell  v. 
Volmcr  &  Co.,  349  U.  S.  427  (1955);  Pitc- 
gerald  Co.  v.  Pcdcrscn,  324  U.  S.  720  (1945); 
Overstreet  v.  North  Shore  Corp.,  318  U.  S. 
125  (1943).  It  is  true,  as  the  majority 
notes,  that  the  FLSA  and  the  antitrust 
laws  are  different  statutes,  but  the  critical 
difference  between  the  statutes  arises  in  an 
area    which    in    no    way    weakens    the    ap- 


plicability of  the  FLSA  cases  to  the  pres- 
ent inquiry. 

In' the  FLSA  and  in  many  other  regula- 
tory enactments.  Congress  itself  has 
determined  that  certain  classes  of  activities 
have  a  suflicient  impact  upon  interstate 
commerce  to  warrant  regulation  of  the  en- 
tire class,  regardless  of  whether  an  indi- 
vidual instance  of  the  activity  in  question 
can  be  shown,  to  be  in  or  to  afTect  com- 
merce. See  generally  Perez  v.  United  States, 
402  U.  S.  146,  152-154  (1971);  United  Slates 
V.  Darby.  312  U.  S.  100,  119-121  (1941).  The 
FLSA  represents  such  a  congressional  de- 
termination with  respect  to  the  payment 
of  wages  below  a  specified  level  and  with 
respect  to  employment  exceeding  a  spec- 
ified  number  of  hours  per  week  (under 
specified  conditions).  29  U.  S.  C.  §§  206, 
207.  Once  either  of  these  practices  is 
found  to  exist  with  respect  to  an  employer 
or  employee  covered  by  the  FLSA,  the 
regulatory  provisions  of  that  Act  are  called 
into  play  without  further  inquiry  into  the 
possible  efifect  of  the  individual  employer's 
practices   on    interstate    commerce. 

In  the  antitrust  laws,  Congress  has  prcH 
vided  a  different  sort  of  treatment.  The 
Sherman  Act  broadly  prohibits  practices  in 
restraint  of  trade  or  commerce,  and  the 
Clayton  and  Robinson-Patman  Acts  bar 
price  discrimination,  tie-ins  and  corporate 
stock  or  assets  acquisitions  w^here  "the  ef- 
fect of"  such  practices  "may  be  substan- 
tially to  lessen  competition  or  tend  to  create 
a  monopoly  in  any  line  of  commerce."  The 
finding  that  a  person  or  corporation  is 
covered  by  these  Acts  does  not  trigger 
automatic  application  of  the  regulatory 
prohibition;  instead,  a  court  must  go  on  to 
make  an  individualized  determination  of  the 
actual  or  potential  impact  of  that  particular 
person's  or  corporation's  activities  on  com- 
petition or  on  interstate  commerce.' 


union  prartlcos  had  been  held  by  this  Court  to 
aUect  commerce  and  thus  tn  fall  within  the 
reach  of  the  Sherman  Art,  despite  Uie  fact  that 
the  union  activities  could  not  be  regarded  as 
being  In  the  flow  of  commerce.  Loewe  v. 
Lawlor,  208  U.  S.  274.  300-301  (1908).  See  also 
Local  167  V.  United  States  [1932-1939  TRADE 
CASES  1155.0431,  291  U.  S.  293,  297  (1934): 
Apex  Hosiery  Co.  v.  Leader  [1940-1943  TRADE 
CASES  1156.039],  310  U,  S.  469  (1940):  United 
States  V.  Employing  Plasterers  Assyi  [1954 
TRADE  CASES  fl  67,692],  348  U.  S.  186,  189 
(1954).  If  the  Court  is  right  today  In  saying 
that  "In  commerce"  as  used  In  the  CHayton  Act 
It  to  be  road  more  restrlctlvely  than  the  Sher- 
man Act,  then  those  who  drafted  the  Clayton 
Act  (Including  Louis  D.  Brandels)  to  protect 
labor  were  needlessly  concerned — no  express 
exemption  of  labor  would  have  been  necessary, 
ilnce  the  "in  commerce"  language  of  the  Clay- 
Trade  Regulation  Reports 


ton  Act  (If  narrowly  read)  would  not  have  sup- 
fwrted  Judicial  attempts  to  reach  labor  activities 
on  an  "affecting  commerce"  theor>'.  The  draft- 
ers obviously  thought  otherwise. 

'  The  decision  of  the  Court  of  Appeals  on  the 
Sherman  Act  Issue,  which  remains  Intact  by 
virtue  of  our  limited  grant  of  certiorari,  held 
that  petitioners  and  their  alleged  activities  w^ere 
sufllciently  "In  commerce"  to  support  Sherman 
Act  Jurisdiction.  487  F.  2d  at  205.  The  majority 
now  holds,  however,  that  petitioners  and  their 
alleged  activities  were  not  sufllciently  "In  com- 
merce" to  support  Clayton  £md  Roblnson-Patman 
Act  coverage.  In  light  of  the  latter  holding.  It 
Is  difficult  to  Imagine  the  reception  that  Copp's 
Sherman  Act  claims  will  receive  on  remand. 

'  Of  course,  tn  a  limited  range  of  Sherman 
Act  cases,  this  Court  has  held  that  certain 
practices  are  per-  se  violations  of  the  antitrust 
laws;    that   Is   to   say.    these   practices   are   con- 
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It    is    in    this    respect    that    the    antitrust 
laws  differ  from  the  FLSA  and  other  regu- 
latory enactments.    The  present  case,  how- 
ever,   does    not    turn    on    that    difference, 
because  it  does  not  raise  the  issue  of  whether 
the  actions  of  the  named  defendants  had  a 
sufficient  adverse  effect  on  interstate  com- 
merce to  make  out  a  violation  of  the  anti- 
trust laws;  that  issue  goes  to  the  merits  of 
Copp's     claims,     and     cannot     properly    be 
reached  at  this  stage.    Instead,  the  case  as 
now  presented  raises  the  threshold  issue  of 
whether   the   named    defendants   are  within 
the    jurisdictional    reach     of    the    antitrust 
laws,   and   our   inquiry   on    that    point   does 
not    differ    significantly    from    our    inquiry 
under   the    FLSA  or  any   other   regulatory 
statute.     The    FLSA    covers    employers    of 
employees  "engaged  in  commerce  or  in  the 
production    of    goods    for    commerce";    the 
Clayton    Act    and     Robinson-Patman     Act 
provisions   at   issue    here   cover   persons   or 
corporations    "engaged    in   commerce."    We 
have  held,  in  FLSA  and  FELA  cases,  that 
Congress'    use    of    tiie    phrase    "engaged    in 
commerce"    is    sufficiently    broad    to    reach 
employees    engaged    in    repairing    highways 
or  in   carrying  bolts  to  be   used   for  bridge 
repairs,    Overstrect    v.    North    Shore    Corp., 
supra;    in     light    of    the    purposes    of    the 
Clayton    Act,    I    see    no    reason    why    the 
phrase  "engaged  in  commerce"  as  used  in 
that  Act  should  not   be  read  equally  broadly, 
and  should  not  thereby  be  deemed  sufficient 
to  reach   corporations   engaged   in    building 
highways  or  in  producing  and  supplying  the 
very  (materials    used    in    such    construction. 
As  the  Court  of  Appeals  aptly  noted,  "|r]egu- 
lation    of    business    practices    through    the 
antitrust  laws    .    .    .    may  justifiably  reach 
further  than  some  other  types  of  regulation 
because    the    antitrust    laws    are    concerned 
directly  with  aiding  the  flow  of  commerce." 
487  F.  2d.  at  204. 

II 

[Engagedin  Commerce] 

An  alternative  ground  for  affirming  the 
judgment  below,  likewise  rejected  by  the 
majority,  is  that  the  Clayton,  Act's  "en- 
gaged in  commerce"  jurisdictional  language 
is  sufficiently  broad  to  encompass  corpora- 
tions which  are  not  in  the  flow  of  commerce 
itself    but    which,    through    their    activities. 


affect  commerce.  For  the  reasons  stated  in 
the  introductory  portion  of  this  opinion,  I, 
for  one,  am  persuaded  that  Clayton  Act 
§§  3  and  7  are  as  broad  as  the  Sherman  Act 
in  this  respect.  The  majority  expressly 
disclaims  any  intent  to  resolve  that  issue 
on  the  ground  that  Copp  has  failed  to  pro- 
duce any  "proof"  of  such  effects,  and  \i 
therefore  not  entitled  to  continue  this  suit 
even  under  a  broad  reading  of  the  juris- 
dictional phrase;  in  my  view,  the  burden  of 
proof  which  the  Court  thereby  impowi 
upon  Copp  is  one  which  may  not  properly 
be  imposed  at  this  stage  of  the  litigation. 

The  complaint  alleges  the  acquisition  by 
Gulf  of  named  companies  with  the  purpose 
and  effect  of  creating  a  monopoly  under 
the  Sherman  Act  and  likewise  substantially 
lessening  competition  and  creating  a  mo- 
nopoly in  violation  of  §  7  of  the  Clayton 
Act.  Like  allegations  are  made  respecting 
certain  acquisitions  of  Union  Oil.  Allcgi- 
tions  are  made  that  the  petitioners  divide 
the  geographic  areas  of  competition  for  the 
purpose  of  eliminating  competition.  The 
petitioners  are  alleged  to  indulge  in  tie-in 
practices,  whereby  base  rock  material  wouM 
be  sold  substantially  cheaper  to  contractor* 
who  buy  their  asphaltic  concrete  from  the 
named  petitioner.  The  complaint  allecrl 
that  the  petitioners  have  maintained  hifc-S 
prices  in  areas  where  there  is  no  competi- 
tion and  that  where  competition  exists,  ihry 
sell  their  products  at  artificially  low  pricet 
— below  cost — and  that  that  is  the  practice 
of  petitioners  where  they  compete  with  ihc 
respondent.  Thus,  violations  of  the  Shef« 
man  Act,  Clayton  Act,  and  Robinsoo* 
Patman  Act  are  alleged. 

There  has  been  no  trial.  The  cajc  ir*« 
disposed  of  on  pleadings  and  alTidarilk 
The  District  Judge  ordered  discovery  w 
that  all  the  parties  could  "develop  the  Utti 
bearing  upon  the  question  of  whether  lb* 
alleged  conspiracy  was  one  affecting  int*f» 
state  commerce."  At  the  end  of  the  tito* 
allotted  for  discovery,  the  District  Ct*>< 
ruled  that  "the  local  activities  of  the  <*••■ 
fendants  with  regard  to  asphaltic  contne* 
did  not  have  a  substantial  impact  on  iftlfe- 
state  commerce,"  and  as  respects  one  oi  iW 
defendants  (who  is  not  a  party  in  the  r*«« 
now  before  us)  granted  its  motion  for 
mary  judgment.' 


cluslvely  presumed  to  be  Illegal  without  the 
need  for  any  particularized  inquiry  Into  their 
effects.  See  generally  White  Motor  Co.  v. 
United  States  [1963  TRADE  CASES  H  70.679], 
372  U.  S.  253,  259-262  (1963),  and  cases  collected 
therein.     These  cases  may  be  viewed  as  limited 
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exceptions    to    the    Individualized    approMlk  •* 
scribed  In  the  text  alx>ve. 

'  Rule  56  of  the  Federal  Rules  Of  OHl  f*» 
cedure  "deals  with  the  merlls"  of  a  cUl<«  »»•» 
If  In  favor  of  the  defendant  Is  'In  t^r  mt* 
not  In  abatement,"  6  Moore's  Federal  !*•<#• 
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Cited  1974-2  Trade  Cases 
Gulf  Oil  Corp.  V.  Copp  Paving  Co. 


9  8.3  27 


The  Court  of  Appeals  spcakinp  through 
Judge  Alfred  T.  Goodwin  properly  said,  I 
think: 

"Nor  can  we  accept  defendants'  argu- 
ment that  the  plaintifTs  must  show  not 
only  that  the  parties  and  sales  are  'in' 
commerce  but  must  show  that  competition 
was  injured  before  the  court  has  juris- 
diction. This  is  the  result  of  confusing 
the  substantive  with  the  jurisdictional  re- 
quirements of  the  antitrust  laws.  It  is 
not  necessary  for  a  plaintiff  to  prove  his 
whole  case  in  order  to  give  the  courts 
jurisdiction  to  hear  it."  [1973-2  TraOE 
Cases  H  74,732J  487  F.  2d,  at  206. 


The  allegations  and  the  complaint  plainly 
gave  the  Court  jurisdiction.*  What  a  trial 
on  the  merits  might  produce  no  one  knows. 
The  District  Court  said:  "I  conclude  that 
the  local  activities  of  the  defendants  with 
regard  to  asphaltic  concrete  did  not  have  a 
substantial  impact  on  interstate  commerce." 
Tliat  could  not  possibly  be  said  until  at 
least  the  plaintiff  had  offered  its  proof;  yet. 
as  the  Court  of  Appeals  said,  the  plaintiff 
need  not  prove,  on  a  motion  that  goes  to 
the  jurisdiction  of  the  Court,  the  merits  of 
his  case  in  order  to  obtain  an  opportunity 
to  try  it." 


?  56.03.  at  2051  (2d  ed.).  Lack  of  jurisdiction 
of  the  court  Is  a  matter  In  abatement  and  thus 
\t  not  usuaJly  appropriate  for  a  summary  Judg- 
ment, which  Is  not  a  substitute  for  a  motion  to 
dismiss  for  waint  of  Jurisdiction.  Id.,  at 
2052-2053. 

On  the  Reneral  propriety  of  discovery  orders 
of  this  sort,  see  4  Moores  Federal  Practice 
|26.56[6]  (2d  ed):  but  '[t]  here  are  cases  .  .  . 
In  which  the  Jurisdictional  questions  are  so 
Intertwined  with  the  merits  that  the  court 
might  prefer  lo  reserve  Judgment  on  the  Juris- 
diction until  after  discovery  has  been  com- 
pleted." Id.,  at  26-191.  See  also  the  discussion 
In  n.  5.  infra. 

'  The  ls,sue  of  whether  there  )s  subject 
matter  jurisdiction  raises  the  question  whether 
the  complaint,  on  Its  face,  asserts  a  nonfrivolous 
claim  "arising  under"  federal  law.  Baker  v. 
Carr,  369  U.  S.  188.  199-200  (1962)  ;  Bell  v.  Hood. 
327  U.  S.  678,  682-683  (1946).  If  such  a  claim 
Is  stated,  the  District  C>>urt  Is  then  empow- 
ered to  assume  Jurisdiction  and  to  determine 
whether  the  claim  is  good  or  bad,  on  the  basis 
of  a  motion  to  dismiss  for  failure  to  state  a 
claim  or  cause  of  action.  Romero  v.  Interna- 
tional Terminal  Operatina  Co..  353  U.  S.  354. 
359  (1959);  Montona^Dakota  Utilities  Co.  v. 
Northwestern  Public  Krn'ire  Co.,  341  U.  S.  246. 
249  (1951).  Such  a  dismissal  Is  on  the  merits, 
not  for  want  of  Jurisdiction.  Bell  v.  Hood, 
rupra. 

"  It  Is  sometimes  said  that  where  the  District 
Court's  Jurisdiction  Is  challenged,  that  court 
has  the  power,  either  on  its  own  motion  or 
on  motion  of  a  party,  to  Inquire  into  the  facts 
&s  they  exist  for  purposes  of  resolving  the 
Jurisdictional  Issue.  Land  %\  Dollar,  330  U.  S. 
731,  735.  n.  4  (1947),  and  cases  cited;  Local  ?S6. 
American  Federation  o/  MusiciaKS  v.  Bonatz, 
475  F.  2d  433.  437  (CA3  1973).  On  the  other 
hand.  If  the  Jurisdictional  Issue  is  closely  Inter- 
twined with  or  dependent  on  the  merits  of  the 
ease,  the  preferred  procedure  Is  to  proceed  to 
a  determination  of  the  case  on  tlie  merits. 
UcBeath  v.  Inter-American  Citizens  for  Decency 
Committee  [1967  TRADE  CASF5;  172.037],  374 
T  2d  359.  362-363  (CA5).  cort.  denied.  389  U.  S. 
896  (1967):  Jaronski  v.  Avisun  Corp.,  359  F. 
3d  931,  935-936  (CA3  1966). 

The  cases  cited  for  the  proposition  that  a 
district  court  may  Inquire  Into  Jurisdictional 
facts  on  a  motion  to  dismiss  for  want  of  Juris- 
diction deal  with  cases  in  which  the  Jurisdic- 
tional i.ssue  was  whether  tlio  plaintiff  mot  the 
•mount  In  controversy  requirement.  That  Juris- 
dictional issue  Is  sufficiently  independent  of  the 
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n)erits  of  the  claim  to  w^arrant  independent 
examination.  If  challenged.  Where  the  Juris- 
dictional Issue  Is  more  closely  linked  to  the 
merits,  disposition  of  the  Jurisdictional  Issue 
on  motion  becomes  Inappropriate.  Thus  In 
Land  v.  Dollar,  where  the  complaint  alleged  that 
members  of  the  U.  S.  Maritime  Ojmmlssion 
were  unlawfully  holding  shares  of  Dollar  stock 
under  a  claim  that  the  stock  belonged  to  the 
United  States,  the  District  Court  dismissed  on 
the  grounds  that  the  suit  was  against  the  United 
States.  In  affirming  a  reversal  of  that  dismissal, 
the  Court  said:  "[AJlthough  as  a  general  rule 
the  District  Court  would  have  authority  to  con- 
sider questions  of  Jurisdiction  on  the  basis  of 
affidavits  as  well  as  the  pleadings,  this  Is  the 
type  of  case  where  the  question  of  Jurisdiction 
Is  dependent  on  decision  of  the  merits."  330 
U.  S.,  at  735.  This  was  true  because  If  the 
plaintiffs  prevailed  on  either  of  their  theories 
on  the  merits  (that  the  Commission  was  with- 
out authority  to  acfiuire  the  shares,  or  that  the 
contract  was  simply  a  pledge  of  the  shares 
rather  than  an  outright  transfer),  then  they 
would  also  prevail  on  the  Jurisdictional  Issue. 
And  In  the  McBeath  case,  supra,  the  Court  of 
Appeals.  Fifth  Circuit,  reversed  a  pretrial  dis- 
missal of  a  Sherman  Act  claim  on  grounds  of 
lack  of  Jurisdiction  (for  failure  to  show  an 
effect  on  interstate  commerce).  Relying  on 
Land  v.  Dollar,  It  held  that  the  Issue  of  effects 
on  Interstate  commerce  whs  so  Intertwined  with 
the  merits  of  the  claim  that  It  was  error  for 
the  District  Court  to  dismiss  without  giving 
the  plaintiff  a  full  chance  to  prove  his  case 
on  the  merits. 

In  cases  such  as  United  States  v.  Employing 
Plasterers  Assn.  [1954  TRADE  CASES  tl  67.692]. 
347  U.  S.  186  (1954):  Mandeville  Island  Farms 
V.  American  Crystal  Suqar  Co.,  [1948-1949 
TRADE  CASES  1162.251],  3.M  U.  S.  219  (1948): 
and  United  States  v.  Yellow  Cab  Co.  [1946-1947 
TRADE  CASES  H  57,576],  332  U.  S.  218  (1947), 
this  Court  has  reviewed  'interstate  commerce" 
Issues  In  the  context  of  dismls.sals  of  antitrust 
suits  prior  to  trial  on  the  merits.  Those  dis- 
missals, however,  were  based  not  upon  motions 
for  summary  Judgment  or  for  dismissal  for 
want  of  Jurisdiction,  but  rather  upon  motions 
to  dismiss  for  failure  to  state  a  claim.  In 
such  cases,  of  course,  the  allegations  of  the 
complaint  must  be  taken  as  true.  United  States 
V.  YelUyw  Cab  Co.,  supra,  at  224.  In  the  case 
now  before  us,  •  the  District  Court  clearly  went 
beyond  the  face  of  the  compl.ilnt  and  required 
respondent  lo  produce  proof  ot  Interstate  effects. 
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THE  ROBINSON-PATMAN  ACT 
"COMMERCE"  REQUIREMENT: 

The  Emasculation  of  Moore 
V.  Mead's  Fine  Bread 


By  Darrell  Salomon* 


INTRODUCTION 

Thirty-seven  years  ago  the  Congress  attempted  to  protect  the 
smaller  businessmen  of  the  country  against  the  overwhelming  purchas- 
ing power  of  their  larger  chain  store  competitors  by  enacting  the  Rob- 
inson-Patman  Act  as  an  amendment  to  section  2(a)  of  the  Clayton 
Act.^  The  theory  was  that  small  firms  were  worth  preserving  for  both 
their  economic  and  their  social  value,  and  that  a  nation  of  entrepre- 
neurs running  their  own  businesses  was  preferable  to  one  dominated 
exclusively  by  giant  industrial  complexes.  To  effectuate  its  purposes, 
Congress  originally  intended  section  2(a)  of  the  Act  to  reach  deeply 
into  local  price  discriminations  perpetrated  by  large  multi-state  corpor- 
ations. But  a  number  of  Circuit  decisions  in  recent  years  have  ser- 
iously curtailed  the  jurisdictional  scope  of  the  Act  by  naiTowly  inter- 
preting the  "commerce"  requirement  of  the  statute,  notwithstanding 
the  fact  that  the  United  States  Supreme  Court  has  clearly  mandated 
the  statute's  broadest  possible  reach. 

The  attempt  in  this  article  is  to  examine  certain  aspects  of  the 
"commerce"  requirement  ofHhe  Robinson-Patman  Act,  focusing  upon 
an  analysis  of  the  impact  of  the  Supreme  Court's  decision  in  Moore 
V.  Mead's  Fine  Bread  Co.-  The  initial  section  portrays  the  historical 
impetus  and  legislative  background  of  the  Act  and  is  followed  by  a 
discussion  of  the  commerce  requirement  from  both  legislative  and  ju- 

*     J.D.,  1966,  University  of  San  Francisco.    Member,  California  Bar. 

1.  Act  of  June   19,   1936,  ch.  592,  §   1,  49  Stat.   1526,  amending  15  U.S.C.  §   13 
(1914). 

2.  348  U.S.  115  (1954). 
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dicial  perspectives.  The  final  section  concerns  the  judicial  trend  in 
Robinson-Patman  Act  section  2(a)  commerce  requirement  cases  since 
the  decision  in  Moore,  and  includes  a  critique  of  that  trend. 


THE  WELLSPRING 

During  the  late  nineteenth  and  early  twentieth  centuries  the 
United  States  Congress  addressed  itself  to  the  plight  of  an  economic 
system  within  which  monopolistic  practices  were  thriving  and  gaining 
predominance.  The  initial  attempt  to  check  the  effects  of  monopoly 
culminated  in  1890  with  passage  of  the  Sherman  Anti-trust  Act.^ 
Twenty-four  years  later,  Congress  responded  to  President  Woodrow 
Wilson's  request  for  additional  anti-monopoly  legislation  by  enacting 
the  Clayton  Act.* 

The  Clayton  Act  was  intended,  in  part,  to  check  the  practice  of 
price  discrimination  utilized  by  large  nationwide  concerns  to  force 
smaller  local  competitors  out  of  business.^  To  accomplish  that  objec- 
tive, section  2  of  the  Clayton  Act^  precluded  persons  engaged  in  com- 
merce from  discriminating  in  the  price  of  commodities  sold  to  different 
purchasers  where  such  discrimination  might  substantially  lessen  com- 
petition or  tend  to  create  a  monopoly  in  any  line  of  commerce,  unless 
the  discriminatory  practice  was  undertaken  in  good  faith  to  meet  com- 
petition. 

The  introduction  of  chain  store  distribution  techniques  into  the 
economic  arena  revolutionized  marketing  practices  in  the  United  States 
and  eventually  led  to  the  amendment  of  section  2  of  the  Clayton  Act.'' 

3.  Act  of  July  2,  1890,  ch.  647,  26  Stat.  209-210,  codified  in  15  U.S.C.  §§  1- 
7  (1970). 

4.  Act  of  Oct.  15,  1914,  ch.  323,  38  Stat.  730.  codified  in  15  U.S.C.  §§  12-27, 
44(1970). 

5.  A.  Seidman,  Price  Discrimination  Cases,  in  2  Hoffman's  Antitrust  Law  and 
Techniques  411  (M.  Hoffman  ed.  1963)  [hereinafter  cited  as  Hoffman].  It  has  been 
noted  that  the  Clayton  Act  addressed  itself  to  what  has  been  termed  "primary  level" 
or  "primary  line"  competition,  as  distinguished  from  "secondary  level"  or  "line"  compe- 
tition which  occurs  between  common  purchasers  of  a  particular  manufacturer-supplier. 
See  E.  KiNTNER,  A  Robinson-Patman  Primer  93-96  (1970)  [hereinafter  cited  as 
Kintner];  cf.  text  accompanying  note  67  infra. 

6.  Ch.  323,  §  2,  38  Stat.  730,  15  U.S.C.  §  13  (1914),  as  amended  15  U.S.C.  § 
13  (1970). 

7.  F.  RowE,  Price  Discrimination  Under  the  Robinson-Patman  Act  3-4 
(1962)  [hereinafter  cited  as  Rowe]. 
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Chain  store  operators  circumvented  the  traditional  manufacturer- 
wholesaler-retailer  marketing  chain  by  purchasing  directly  from  the 
producer,  and  thus  were  able  to  sell  to  consumers  at  prices  below  those 
of  their  competitors.^  The  Clayton  Act.  provided  little  protection  to 
independent  retailers,  as  the  "good  faith  in  meeting  competition"  pro- 
viso had  all  but  shattered  its  potency  in  price  discrimination  cases. ^ 

In  the  late  1920's  and  early  1930's  chain  store  operations  nearly 
tripled  their  share  of  total  sales  in  the  United  States,^"  and,  with  the 
commencement  of  the  depression,  organized  propaganda  campaigns 
seeking  governmental  protection  for  the  independent  merchant  be- 
came widespread. ^^  The  so-called  "chain-store  menace"  became  the 
subject  of  repeated  attacks  across  the  country,^^  such  as  Huey  Long's 
statement  that  he  "would  rather  have  thieves  and  gangsters  than  chain 

8.  Moreover,  producers  found  it  profitable  to  deal  with  chain  stores  because  the 
latter  bought  in  volume,  and  therefore  often  granted  price  concessions  to  chains  which 
were  unavailable  to  traditional  wholesalers  and  retailers.  RowE,  supra  note  6,  at  4; 
C.  Austin,  Price  Discrimination  and  Related  Problems  Under  the  Robinson-Pat- 
man  Act  (2d  rev.  ed.  1959)  [hereinafter  cited  as  Austin];  D.  Baum,  The  Robinson- 
Patman  Act  12  (1964).    As  described  by  one  scholar: 

A  major  chain  store  did  not  employ  the  traditional  middleman  considered 
so  vital  to  the  operation  of  the  manufacturer-wholesaler-retailer  system.  In- 
stead, the  chain  store  bought  directly  from  the  manufacturer.  The  chain  store 
would  nonetheless,  demand  the  standard  brokerage  commission  in  the  form  of 
a  price  reduction,  and,  because  the  manufacturer  would  otherwise  pay  it  when 
dealing  with  wholesalers,  it  would  be  given  at  no  additional  cost  by  the  manu- 
facturer in  order  to  placate  a  large-volume  buyer.  This  "price  reduction" 
would  be  passed  on  to  the  consumer  as  a  lower  retail  price  or  used  in  adver- 
tising the  retailer's  goods.  The  independent  retailer,  forced  to  use  the  old 
brokerage  route,  could  not  obtain  such  savings  and  meet  either  the  lower  price 
or  the  increased  advertising. 

In  other  instances,  the  chain  buyer  might  deal  in  such  large  volumes  that 
the  sheer  size  of  his  order  gave  him  extraordinary  leverage  over  the  manu- 
facturer. Discounts  could  be  obtained  far  in  excess  of  the  cost  savings  for 
such  quantity  purchases.  Or  the  buyer  might  wish  some  promotional  service 
or  facility  as  an  additional  return  on  his  order.  This  might  take  the  form 
of  inclusion  in  the  manufacturer's  advertising  campaigns  or  simply  a  special 
packaging  for  display  purposes. 
KiNTNER,  supra  note  5,  at  9. 

9.  See  Federal  Trade  Comm'n  Final  Report  on  the  Chain  Store  Investiga- 
tion, S.  Doc.  No.  4,  74th  Cong.,  IstSess.  90  (1935). 

10.  J.  Palamountain,  The  Politics  of  Distribution  7  (1955)  [hereinafter  cited 
as  Palamountain].  At  the  same  time  the  mortality  rate  of  independent  retailers  rose 
as  high  as  ten  percent  per  year.  Id.  at  12-13.  This  statistic  does  not  necessarily  dem- 
onstrate a  causal  relationship  between  the  rise  in  chain  store  marketing  and  the  decline 
of  conventional  merchants,  since  the  number  of  the  latter  who  went  out  of  business 
for  reasons  other  than  the  chain  store  phenomena  is  unavailable,  nor  does  it  represent 
an  absolute  decline  in  numbers  of  retailers,  since  presumably  some  businesses  opened 
while  others  were  closing. 

11.  RowE,  supra  note  7,  at  8. 

12.  Palamountain,  supra  note  10,  at  160. 
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Stores  in  Louisiana."^^ 

Lawmakers  resf>onded  to  a  growing  public  concern  by  enacting 
measures  in  several  states  designed  to  inhibit  the  growth  of  the  chain 
stores. ^^  But  these  statutes  typically  curtailed  merely  the  number  of 
stores  which  a  single  chain  would  be  permitted  to  operate,  thereby 
proving  ineffective  in  controlling  the  increasing  volume  of  each  chain 
unit's  business. ^^  Cognizant  of  the  deficiency,  Congress  directed  the 
Federal  Trade  Commission  to  conduct  an  investigation  into  the  effects 
of  chain  store  operations. ^^  The  Commission  issued  its  report  in 
1935,^'  concluding  that  "to  the  extent  that  chain  stores  consistently 
undersell  independents  we  may  expect  a  steady  trend  toward  final 
chain-store  supremacy  and  dominance  in  distribution  which  is  appar- 
ently uncheckable."^*^  The  report  recommended  that  section  2  of  the 
Clayton  Act  be  amended  to  make  it  unlawful  "to  discriminate  unfairly 
or  unjustly  in  price  between  different  purchasers. "^^ 

After  months  of  impassioned  debate,-^  Congress  finally  re- 
sponded to  the  recommendations  of  the  Federal  Trade  Commission 

13.  RowE,  supra  note  7,  at  8,  citing  Fulda,  Food  Distribution  in  the  United  States: 
The  Struggle  between  Independents  and  Chains,  99  U.  OF  Pa.  L.  Rev.  1051  (1951). 

14.  RowE,  supra  note  7,  at  8.  The  individual  measures  ranged  from  prohibiting 
chains  from  opening  additional  units  within  the  state  to  imposing  prohibitive  taxes  upon 
operations  of  multiple-unit  retail  establishments.  Id.  See  also  P.\lamountain,  supra 
note  9,  at  161.  The  Supreme  Court  sustained  the  constitutionality  of  such  provisions. 
E.g.,  Louis  K.  Liggett  Co.  v.  Lee,  288  U.S.  517  (1933);  State  Board  v.  Jackson,  283 
U.S.  527  (1931). 

15.  RowE,  jwpm  note  7,  at  8-9. 

16.  S.  Res.  224,  70th  Cong..  1st  Sess.,  69  Cong.  Rec.  7857  (1928). 

17.  Federal  Trade  Comm'.v  Final  Report  on  the  Chain  Store  Investigation, 
S.  Doc.  No.  4,  74th  Cong.,  1st  Sess.  90  (1935). 

18.  Id.  at  86-87.  At  the  same  time,  the  Commission  found  little  threat  of  monop- 
oly, citing  vigorous  competition  among  the  chains  as  well  as  between  chains  and  inde- 
pendent rivals.    Id.  at  19. 

19.  /J.  at  90-92,  96-97. 

20.  Mr.  Patman  was  at  one  point  moved  to  levy  charges  of  'a  conspiracy  existing 
between  a  few  Wail  Street  bankers  and  some  of  the  heads  of  the  biggest  business  insti- 
tutions in  this  nation  to  absolutely  get  control  of  retail  distribution.  They  expect  to 
do  so  through  the  chain-store  system.."  79  Cong.  Rec.  11575  (1935).  On  another  oc- 
casion, Patman  argued  that: 

This  bill  has  the  opposition  of  all  cheaters,  chiselers,  bribe  takers,  bribe 
givers,  and  the  greedy  who  seek  monopolistic  powers  which  would  destroy  op- 
portunity for  ail  young  pcopleand  which  would  eventually  cause  government 
ownership,  as  the  people  of  this  country  will  not  tolerate  private  monopoly. 
The  bill  has  the  support  of  those  who  believe  that  competition  is  the  life  of 
the  trade;  that  the  policy  of  live  and  let  live  is  a  good  one;  that  it  is  one 
of  the  first  duties  of  government  to  protect  the  weak  against  the  strong  and 
prevent  men  from  injuring  one  another;  that  greed  should  be  restrained  and 
the  Golden  Rule  practiced. 
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with  the  enactment  of  the  Robinson-Patman  Price  Discrimination  Act 
of  1936.-^    Section  2(a)'^  of  the  Act  provides  in  relevant  part: 

It  shall  be  unlawful  for  any  person  engaged  in  commerce, 
in  the  course  of  such  commerce,  either  direcdy  or  indirectly,  to 
discriminate  in  price  between  different  purchasers  of  commodities 
of  like  grade  and  quality,  where  either  or  any  of  the  purchases 
involved  in  such  discrimination  are  in  commerce,  where  such  com- 
modities are  sold  for  use,  consumption,  or  resale  within  the  United 
States  or  any  Territory  thereof  or  the  District  of  Columbia  or  any 
insular  possession  or  other  place  under  the  jurisdiction  of  the 
United  States,  and  where  the  effect  of  such  discrimination  may  be 
substantially  to  lessen  competition  or  tend  to  create  a  monopoly 
in  any  line  of  commerce,  or  to  injure,  destroy,  or  prevent  competi- 
tion with  any  person  who  either  grants  or  knowingly  receives  the 
benefit  of  such  discrimination,  or  with  customers  of  either  of  them 

n 

THE  COMMERCE  REQUIREMENT 

The  substantive  prohibitions  of  section  2(a)  of  the  Robmson-Pat- 
man  Act  apply  to  a  given  case  only  if  each  of  the  five  so-called  juris- 
dictional requirements  is  satisfied.  Thus,  a  party  plaintiff  has  the  bur- 
den of  pleading  and  proving  that  a  discrimination  has  arisen  from  (I) 
consummated   contemporaneous   sales   transactions   (2)   by   the    same 

80  Cong.  Reg.  3447  (1936).  Rep.  Emanuel  Cellar,  a  spokesman  for  opponents  of  the 
bill  who  eventually  filed  a  scathing  minority  report,  charged  that  the  Patman  Bill  was 
"intended,  under  cover  of  devious  but  innocent  appearing  wording,  to  assure  profitable 
business  in  a  trade  class  regardless  of  the  efficiency  of  service  rendered  to  the  con- 
sumer, who  was  'made  the  goat'  and  would  be  forced  to  'pay  the  piper.' "  H.R.  Rep. 
No.  2287,  74th  Cong.,  2d  Sess.,  pt.  2,  at  5-6  (1936). 

21.  15  U.S.C.  §§  13,  13a-c,  21a  (1970)  [hereinafter  referred  to  as  the  Robinson- 
Patman  Act,  or  the  Act]. 

22.  15  U.S.C.  §  13(a)  (1970).  The  Act  is  the  primary  statutory  prohibition 
against  price  discrimination  in  the  sale  of  like  commodities  by  sellers  engaged  in  inter- 
state commerce.  Blackford,  A  Survey  of  Section  2(a)  of  the  Robinson-Patman  Act,  41 
Notre  Dame  Law.,  285  (1966). 

23.  The  Act  has  caused  considerable  confusion  since  its  inception.  As  noted  by 
one  knowledgeable  commentator,  "The  Robinson-Patman  Act  .  .  .  remains  a  legal 
enigma  whose  mysteries  are  familiar  to  many  but  fathomed  by  few."  RowE,  supra  note 
7,  at  IX.  A  rather  dismayed  Mr.  Justice  Jackson  commented  in  FTC  v.  Ruberoid  Co., 
343  U.S.  470,  483  (1952)  that  the  Act  is  "complicated  and  vague  in  itself  and  even 
more  so  in  its  context.  Indeed,  the  Court  of  Appeals  seems  to  have  thought  it  almost 
beyond  understanding."  The  Act  is  widely  thought  to  promote  price  uniformity  in  dis- 
harmony with  the  Sherman  Act.  Presidential  study  groups  in  recent  years  have  advo- 
cated amendments  to  the  Act,  but  none  which  would  modify  its  commerce  jurisdiction. 
See  Task  Force  on  Productivity  and  Competition  (1969)  (Stigler  Report);  WHrrs 
House  Task  Force  on  Antitrust  Policy  (1968)  (Neal  Report). 
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seller  to  different  purchasers  (3)  involving  commodities  (4)  of  like 
grade  and  quality,  and  (5)  occurring  "in  commerce."-^ 

To  invoke  the  jurisdiction  of  the  Act  properly,  it  is  essential  to 
plead  and  prove  that  the  defendant  is  "engaged  in  commerce;"  that, 
"in  the  course  of  such  commerce,"  the  defendant  has  discriminated 
in  price  between  different  purchasers  of  commodities  of  like  grade  and 
quality;  and  that  "either  or  any  of  the  purchases  involved  in  such  dis- 
crimination are  in  comm.erce."-^  The  term  "commerce"  as  used 
throughout  the  Act  is  defined-^  as  "trade  or  commerce  among  the  sev- 
eral states  and  with  foreign  nations."^^ 

As  originally  passed  by  the  House,  Congressman  Patman's  version 
of  section  2(a)  contained  both  the  current  narrowly  drawn  jurisdic- 

24.  RovvE.  supra  note  7,  at  85-86. 

25.  15  U.S.C.  §  13(a)  (1970).  See  also  Lehrman  v.  Gulf  Oil,  464  F.2d  26,  36- 
37  (5th  Cir.  1972);  Cliff  Food  Stores,  Inc.  v.  Kroger.  Inc.,  417  F.2d  203,  208-09  (5th 
Cir.  1969).  It  has  been  noted  that  the  first  two  of  these  elements  are  of  lesser  import 
than  the  third  element,  since  proof  that  one  of  the  discriminatory  purchases  occurred 
"in  commerce"  necessarily  proves  also  that  the  discriminator  was  "engaged  in  com- 
merce" and  that  the  challenged  discrimination  "occurred  in  the  course  of  such  com- 
merce".   RowE,  supra  note  7,  at  78-79. 

The  Committee  on  the  Judiciary,  in  H.R.  Rep.  No.  2287,  74th  Cong.,  2d  Sess. 
8  (1936),  discussed  the  commerce  requirement  of  section  2(a)  in  the  following  terms: 
When  granted  by  a  given  seller  to  his  customers  in  other  States,  and  de- 
nied to  those  within  the  State,  they  involve  the  use  of  that  interstate  com- 
merce to  the  burden  and  injury  of  the  latter.  When  granted  to  customers 
within  the  State  and  denied  to  those  beyond  they  involve  conversely  a  direct 
resulting  burden  upon  his  interstate  commerce  with  the  latter.  Both  are 
within  the  proper  and  well-recognized  power  of  Congress  to  suppress;  and  the 
following  clause,  contained  in  the  opening  portion  of  section  2(a): 

".  .  .  where  either  or  any  of  the  purchases  involved  in  such  discrimination 
are  in  commerce  .  .  ." 

is  of  first  importance  in  extending  the  protections  of  this  bill  against  the  full 
evil  of  price  discrimination,  whether  immediately  in  interstate  or  intrastate 
commerce,  wherever  it  is  of  such  character  as  tends  directly  to  burden  or  af- 
fect interstate  commerce. 

26.  According  to  the  report  of  the  Senate  Judiciary  Committee  of  the  Robinson- 
Patman  Bill,  "The  special  definitions  of  Section  1  of  the  Clayton  Act  will  apply  with- 
out repetition  to  the  terms  concerned  where  they  appear  in  this  bill,  since  it  is  designed 
to  become  by  amendment  a  part  of  that  Act.  Thus,  the  term  'commerce,'  as  used 
herem,  becomes  by  force  of  those  definitions  interstate  and  foreign  commerce  in  and 
between  its  various  possessions."    S.  Rep.  No.  1502,  74th  Cong..  2d  Sess.  3  (1936). 

27.  15  U.S.C.  §  12  (1970).    The  text  of  the  definition  is  as  follows: 

'Commerce'  .  .  .  means  trade  or  commerce  among  the  several  states  and 
with  foreign  nations,  or  between  the  District  of  Columbia  or  any  Territory  of 
the  United  States  or  any  State.  Territory,  or  foreign  nation,  or  between  any 
insular  possessions  or  other  places  under  the  jurisdiction  of  the  United  States, 
or  between  any  such  possession  or  place  and  any  State  or  Territory  of  the 
United  States  or  the  District  of  Columbia  or  any  foreign  nation,  or  within  the 
District  of  Columbia  or  any  Territory  or  any  insular  possession  or  other  place 
under  the  jurisdiction  of  the  United  States:  Provided,  that  nothing  .  .  .  [herein] 
.  .  .  contained  shall  apply  to  the  Philippine  Islands. 
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tional  commerce  language-^  and  an  additional  commerce  section  which 

provided  in  pertinent  part  that: 

It  shall  also  be  unlawful  for  any  person,  whether  in  commerce, 
or  not,  either  directly  or  indirectly,  to  discriminate  in  price  be- 
tween different  purchasers  .  .  .  where  such  discrimination  may 
substantially  lessen  competition  ...  or  restrain  trade  or  create  a 
monopoly  in  commerce  .  .  .  .-^ 

This  broadly  phrased  commerce  language  was  eventually  struck  by  the 
Senate-House  Conference  Committee^''  because,  in  the  words  of  the 
Committee,  "the  preceding  language  [i.e.,  the  present  section  2(a)] 
already  covers  all  discriminations,  both  interstate  and  intrastate,  that 
lie  within  the  limits  of  Federal  authority."^^  The  Committee  may  well 
have  been  influenced  to  delete  the  broad  commerce  language  of  the 
House  bill  by  the  United  States  Supreme  Court's  then  recent  decision 
in  Schechter  Poultry  Corp.  v.  United  Stales,^-  which  in  declaring  por- 
tions of  the  National  Industrial  Recovery  Act^^  unconstitutional,  limited 
federal  regulatory  authority  under  the  commerce  clause  of  the  Consti- 
tution.^* 

Perhaps  because  it  is  unique  not  only  among  antitrust  provisions 
but  also  as  compared  to  other  sections^^  of  the  Robinson-Patman  Act 

28.  See  text  accompanying  note  25  supra. 

29.  H.R.  Rep.  No.  8442,  74th  Cong.,  2d  Sess.  8242  (1936),  quoted  in  Rowe,  supra 
note  7,  at  572  (emphasis  added). 

30.  H.R.  Rep.  No.  2951,  74th  Cong.,  2d  Sess.  9413-22  (1936).  Some  commen- 
tators have  cited  this  fact  to  buttress  the  argument  that  the  Act's  section  2(a)  com- 
merce reach  was  intended  to  be  far  shorter  than  that  of  the  Sherman  Act.  See  Rowe, 
supra  note  7,  at  78  n.8,  and  Austin,  supra  note  8,  at  15  n.2.  However,  the  conferees 
did  not  expressly  state  an  intention  to  restrict  the  commerce  scope  of  section  2(a),  nor 
did  they  proclaim  that  interstate  sales  would  be  a  minimum  jurisdictional  requirement 
of  section  2(a).    See  H.R.  Rep.  No.  2951,  74th  Cong.,  2d  Sess.  6  (1936). 

31.  Conference  Rep.,  H.R.  Rep.  No.  2951,  74th  Cong.,  2d  Sess.  (1936).  Five 
separate  bills  had  been  introduced  in  the  Senate  by  anti-chain  store  advocates.  Note, 
Anti-Price  Discrimination  Act  of  1936,  23  Va.  L.  Rev.  140,  145  (1936).  Of  those, 
only  the  Robinson  Bill,  S.  3154,  74th  Cong.,  2d  Sess.  (1936),  was  reported  favorably 
out  of  committee.  S.  Rep.  No.  1502,  74th  Cong.,  2d  Sess.  (1936).  Along  with  the 
Patman  Bill  it  was  sent  to  a  joint  Senate-House  Conference  Committee,  which  eventu- 
ally arrived  at  a  compromise  version.  See  Conference  Rep.  H.R.  Rep.  No.  2951, 
75th  Cong.,  2d  Sess.  (1936).  The  Conference  Committee's  Report  was  accepted  by 
both  houses  without  further  modification,  and  the  President  signed  the  Robinson-Pat- 
man  Price  Discrimination  Act  into  law  on  June  19,  1936.    Rowe,  supra  note  7,  at  19. 

32.  295  U.S.  495  (1935). 

33.  Act  of  June  16,  1933,  ch.  90,  48  Stat.  195  (1933). 

34.  The  Schechter  decision  limited  federal  legislative  authority  to  those  transactions 
having  a  direct  effect  upon  interstate  commerce,  construing  "direct  effect"  in  a  narrow 
fashion.    295  U.S.  495,  542-50. 

35.  Neither  section  2(c),  15  U.S.C.  §   13(c)    (1970),  which  prohibits  large  chain 
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itself,  section  2(a)'s  commerce  provision  has  engendered  a  plethora 
of  litigation, 

A.     The  "Flow  OF  Commerce"  Theory 

In  a  landmark  case.  Standard  Oil  v.  Federal  Trade  Commission,^^' 
the  Supreme  Court  applied  the  "flow  of  commerce"  doctrine  to  the 
Act,^^  and  thereby  prevented  price  discrimination  defendants  from 
taking  advantage  of  a  technicality  to  escape  the  consequences  of  Rob- 
inson-Patman  jurisdiction. 

Standard  Oil  was  a  large  interstate  wholesaler  of  gasoline,  distrib- 
uting primarily  to  retailers  in  the  middle  Western  states.  It  sold  gaso- 
line to  four  comparatively  large  "jobber"  customers  in  the  Detroit, 
Michigan  area  at  a  lesser  price  than  it  sold  like  gasoline  to  small  ser- 
vice stations  in  the  same  area.  The  gasoline  in  question  was  first  ob- 
tained by  Standard  from  fields  in  Kansas,  Oklahoma,  Texas  and  Wyo- 
ming, then  refined  at  a  plant  in  Whiting,  Indiana.  Finally  it  was  car- 
ried by  tankers  on  the  Great  Lakes  to  Standard's  marine  terminal  lo- 
cated at  River  Rouge,  Michigan.  From  Standard's  marine  terminal, 
the  gasoline  was  supplied  to  retailers  in  the  Michigan  area. 

The  Federal  Trade  Commission  found  Standard's  Detroit  sales 
practice  discriminatory  within  the  meaning  of  section  2(a)  of  the  Rob- 
inson-Patman  Act,  and  ordered  the  company  to  cease  and  desist  from 
making  such  a  price  differential.^^  The  Seventh  Circuit  sustained  the 
Commission's  order  with  a  slight  modification^^  over  Standard's  objec- 
tion that  jurisdiction  under  section  2(a)  was  lacking  because  the  sales, 
from  the  Michigan  terminal  to  Michigan  retailers,  were  purely  intra- 
state in  character."**' 

buyers  from  exacting  fictitious  brokerage  fees,  nor  Section  2(d),  15  U.S.C.  §  13(d) 
(1970),  which  prohibits  large  purchasers  from  receiving  promotion  allowances  and 
services,  has  an  interstate  sale  requirement.  See  Rangen  v.  Sterling  Nelson  &  Sons, 
Inc.,  351  F.2d  851  (9th  Cir.  1965),  cert,  denied,  383  U.S.  936  (1966)  with  respect 
to  Section  2(c);  Shreveport  Macaroni  Mfg.  Co.  v.  FTC,  321  F.2d  404  (5th  Cir.  1963), 
cert,  denied,  375  U.S.  971  (1964)  with  respect  to  Section  2(d).  It  has  been  noted 
that  "fl]t  would  be  in  the  [Federal  Trade  Commission's]  interest  to  have  the  expansive 
approach  of  the  Shreveport  and  Rangen  decisions  applied  to  all  sections  of  the  Act, 
including  2(a)."    Kintner,  supra  note  5,  at  85. 

36.  340  U.S.  23!  (1951). 

37.  See  note  42  infra,  for  cases  applying  the  "flow  of  commerce"  doctrine  to  Clay- 
ton Act  defendants. 

38.  43  F.T.C.  56  (1946). 

39.  Standard    Oil    Co.   v.    FTC,    173    F.2d   210    (7th   Cir.    1949),    rev'd  on   other 
grounds,  340  U.S.  231   (1951). 

40.  The  court  stated  that  "[ajlthough  the  gasoline  was  not  brought  to  River  Rouge 
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The  Supreme  Court  affirmed  the  Seventh  Circuit's  commerce  de- 
termination^^ in  the  following  pertinent  language: 

Gasoline  delivered  to  customers  in  Detroit,  upon  individual 
orders  for  it,  is  taken  from  the  gasoline  at  the  terminal  in  inter- 
state commerce  en  route  for  delivery  in  that  area.  Such  sales  arc 
well  within  the  jurisdictional  requirements  of  the  Act.  Any  other 
conclusion  would  fall  short  of  the  recognized  purpose  of  the  Robin- 
son-Patman  Act  to  reach  the  operations  of  large  interstate  busi- 
nesses in  competition  with  small  local  concerns.  Such  temporary 
storage  of  the  gasoline  as  occurs  within  the  Detroit  area  does  not 
deprive  the  gasoline  of  its  interstate  character.^- 

The  application  of  the  "flow  of  commerce"  doctrine  in  the  Stand- 
ard Oil  decision  marked  the  Court's  intention  to  ensure  that  the  "rec- 
ognized purpose  of  the  Robinson-Patman  Act"  be  fulfilled.  Together 
with  the  doctrine,*^  the  Court's  underlying  policy  consideration  has 
maintained  vitality. 

pursuant  to  orders  already  taken,  the  demands  of  the  Michigan  territory  were  fairly 
constant,  and  the  petitioner's  customers'  demands  could  be  accurately  estimated,  so  the 
flow  of  the  stream  of  commerce  kept  surging  from  Whiting  to  Detroit."  173  F.2d  at 
213-14. 

41.  The  court  did,  however,  reverse  and  remand  the  case  on  other  grounds.  See 
340  U.S.  at  238-51. 

42.  340  U.S.  at  237-38.  Prior  to  passage  of  the  Robinson-Patman  Act,  the  Court 
had  discussed  "flow  of  commerce"  in  the  context  of  Clayton  Act  cases.  See  Stafford 
V.  Wallace,  258  U.S.  495  (1922);  Swift  v.  United  States,  196  U.S.  375,  398-99  (1905) 
wherein  the  Court  declared  through  Mr.  Justice  Holmes  that: 

Commerce  among  the  States  is  not  a  technical,  legal  conception,  but  a 
practical  one,  drawn  from  the  course  of  business.  When  cattle  are  sent  for 
sale  from  a  place  in  one  State,  with  the  expectation  that  they  will  end  their 
transit,  after  purchase,  in  another,  and  when  in  effect  they  do  so,  with  only 
the  interruption  necessary  to  find  a  purchaser  at  the  stock  yards,  and  when 
this  is  a  typical,  constantly  recurring  course,  the  current  thus  existing  is  a  cur- 
rent of  commerce  among  the  States,  and  the  purchase  of  the  cattle  is  a  part 
and  incident  of  such  commerce.  What  we  say  is  true  at  least  of  such  a  pur- 
chase by  residents  in  another  State  from  that  of  the  seller  and  of  the  cattle. 
One  commentator  has  argued  that  unrestrained  application  of  the  doctrine  to  sec- 
tion 2(a)  cases  is  unwarranted: 

[W]hen  the  introduction  of  the  doctrine  into  §  2(a)  environment  was 
originally  sanctioned  by  the  Supreme  Court,  its  clear  purpose  was  to  prohibit 
big  interstate  operations  from  using  legal  loopholes  to  wield  their  economic 
power  in  violation  of  the  Act.  Thus,  to  apply  the  concept  to  bring  intrastate 
companies,  particularly  those  with  no  affiliation  whatsoever  with  an  interstate 
parent  or  sister  corporation,  within  the  ambit  of  the  Act  would  be  to  destroy 
this  purpose. 
KiNTNER,  supra  note  5,  at  90. 

43.  Summarizing  the  state  of  the  "flow  of  commerce"  doctrine,  the  Court  of  Ap- 
peals for  the  Fifth  Circuit  stated  in  talker  Oil  v.  Hudson  Oil,  414  F.2d  588,  590  (5th 
Cir.  1969): 

Under  "flow  of  commerce"  principles,  goods  shipped  into  a  state  are 
considered  to  remain  within  the  flow  under  tliree  circumstances:  where  they 
are  purchased  by  the  wholesaler  or  retailer  upon  the  order  of  a  customer  with 
the  definite  intention  that  the  goods  are  to  go  at  once  to  the  customer;  where 
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B.     The  "Interstate  Treasury"  Commerce  Theory 

In  Moore  v.  Mead's  Fine  Bread,^*  the  most  recent  Supreme  Court 
decision  interpreting  the  reach  of  section  2(a)'s  jurisdictional  com- 
merce requirement,  a  unanimous  Court  apparently  expanded  the  com- 
merce reach  of  the  Act. 

The  plaintiff  in  Moore  was  an  intrastate  wholesale  bakery  sup- 
plier doing  business  in  Santa  Rosa,  New  Mexico.  Defendant  Mead's, 
also  a  bakery  goods  supplier,*^  conducted  a  large  intrastate  business 
in  New  Mexico  together  with  one  interstate  delivery  route  across  the 
New  Mexico-Texas  border  into  Fairwell,  Texas,  Plaintiff  alleged  a 
violation  of  section  2(a)  of  the  Act  when  defendant  cut  its  prices  on 
intrastate  sales  in  the  Santa  Rosa  area  while  maintaining  its  higher  prices 
in  other  areas  of  New  Mexico  and  on  its  interstate  sales  into  Texas. 

Reversing  a  plaintiffs  jury  verdict,  the  Court  of  Appeals  for  the 
Tenth  Circuit  held  that  to  prove  a  violation  of  section  2(a)  of  the  Act, 
a  Robinson-Patman  plaintiff  must  show  not  only  that  the  defendant 
made  interstate  sales,  but  also  that  the  alleged  discriminatory  sale 
which  actually  undercut  the  plaintiff  was  the  one  which  crossed  a  state 
hne.^"  The  court  emphasized  that  "[H]ere,  although  Mead  was  en- 
gaged in  [interstate]  commerce,  the  sales  made  in  the  course  of  such 
commerce  were  not  the  means  for  the  elimination  of  the  local  competi- 
tor. The  means  for  the  achievement  of  the  local  purpose  did  not  ex- 
tend beyond  state  lines. "'^^ 

On  appeal,  the  Supreme  Court  overturned  the  Tenth  Circuit's  in- 
terpretation of  section  2(a)'s  jurisdictional  commerce  requirement  in 
language  reminiscent  of  the  policy  considerations  espoused  in  th3 
Standard  Oil  opinion: 

the  goods  are  purchased   by  the  wholesaler  or  retailer  from  the  supplier  to 
meet  the   needs  of  specified  customers  pursuant  to  some  understanding  with 
the  customer  ahhough  not  for  immediate  delivery;  and  where  the  goods  are 
purchased  by  the  wholeslaer  or  retailer  based  on  anticipated  needs  of  specific 
customers,  rather  than  upon  prior  orders  or  contracts. 
See  Belliston  v.  Texaco,  Inc.,  455  F.2d   175  (10th  Cir.   1972)   for  a  recent  review  of 
flow  of  commerce  cases.     Kintner  has  stated  that  "[T]he  cases  indicate  that  in  order 
to  interrupt  the  interstate  'flow'  of  goods,  they  must  be  altered,  incorporated  into  a  fin- 
ished product,  or  brought  to  rest  or  stored  in  the  state  of  resale."    Kintner,  supra  note 
5,  at  89. 

AA.    348  U.S.  115  (1954). 

45.  Mead's  was  part  of  a  large  family  of  corporations  with  interlocking  ownership 
and  managernent,  operating  throughout  Texas  and  New  Mexico.    Id.  at  116. 

46.  Moore  v.  Mead's  Fine  Bread  Co.,  208  F.2d  777,  780  (10th  Cir.  1953). 

47.  Id. 
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We  think  that  the  practices  in  the  present  case  are  also  in- 
cluded within  the  scope  of  the  anti-trust  laws.  We  have  here  an 
interstate  industry  increasing  its  domain  through  outlawed  com- 
petitive practices.  The  victim,  to  be  sure,  is  only  a  local  mer- 
chant; and  no  interstate  transactions  are  used  to  destroy  him.  But 
the  beneficiary  is  an  interstate  busmess;  the  treasury  used  to  fi- 
nance the  warfare  is  drawn  from  interstate,  as  well  as  local, 
sources  which  include  not  only  respondent  but  also  a  group  of  in- 
terlocked companies  engaged  in  the  same  line  of  business;  and  the 
prices  on  the  interstate  sales,  both  by  respondent  and  by  the  other 
Mead  companies,  are  kept  high  while  the  local  prices  are  lowered. 
If  this  method  of  competition  were  approved,  the  pattern  for 
growth  of  monopoly  would  be  simple.  As  long  as  the  price  war- 
fare was  strictly  intrastate,  interstate  business  could  grow  and  ex- 
pand with  impunity  at  the  expense  of  local  merchants.  The  com- 
petitive advantage  would  then  be  with  the  interstate  combines,  not 
by  reason  of  their  skills  or  efficiency  but  because  of  their  strength 
and  ability  to  wage  price  wars.  The  profits  made  in  interstate  ac- 
tivities would  underwrite  the  losses  of  local  price-cutting  cam- 
paigns. No  instrumentality  of  interstate  commerce  would  be  used 
to  destroy  the  local  merchant  and  expand  the  domain  of  the  com- 
bine. But  the  opportunities  afforded  by  interstate  commerce 
would  be  employed  to  injure  local  trade.  Congress  as  guardian 
of  the  Commerce  Clause,  certainly  has  power  to  say  that  those  ad- 
vantages shall  not  attach  to  the  privilege  of  doing  an  interstate 
business  (emphasis  added). ^^ 

The  Moore  decision  seemed  to  leave  little  doubt  that  application 
of  the  Act's  commerce  requirement,  and  particularly  of  that  portion 
requiring  that  "either  or  any  of  the  purchases  involved  in  such  discrim- 
ination are  in  commerce,"  should  be  tempered  by  a  consideration  of 
the  intended  effect  of  the  Act.  In  that  respect  the  Moore  result  is 
consonant  with  that  reached  in  Standard  Oil.*^      A  narrow  reading  of 


48.  Moore  v.  Mead's  Fine  Bread  Co.,  348  U.S.  115,  119-20  (1954),  superseding 
Atlantic  Co.  v.  Citiaens  Ice  &  Cold  Storage  Co.,  178  F.2d  453  (5th  Cir.  1949); 
Shlomchik  v.  Hygrade  Bakery  Co.,  1952-53  CCH  Trade  Cas.  H  67,632  at  68,992  (E.D. 
Pa.  Dec.  11,  1953).  The  Moore  majority  later  noted  "[I]t  is,  we  think,  clear  that  Con- 
gress by  the  Clayton  Act  and  Robinson-Patman  Act  barred  the  use  of  interstate  busi- 
ness to  destroy  local  business,  outlawing  the  price  cutting  employed  by  respondent."  348 
U.S.  at  120. 

49.  Section  2(a)  of  the  Act  has  been  the  beneficiary  of  liberal  construction  in 
other  than  jurisdictional  commerce  contexts.  For  example,  in  Utah  Pie  v.  Continental 
Baking  Co.,  386  U.S.  685  (1967),  where  three  large  national  companies  attempted  to 
cut  into  a  smaller  local  concern's  overwhelming  dominance  in  the  Utah  frozen  pie  mar- 
ket, the  Court  held  that  a  prima  facie  violation  of  the  Act  can  be  predicated  upon  a 
finding  that  the  assailed  pricing  practices  threaten  probable  injury  to  competition  at  the 
seller  level.  It  has  been  observed  that  the  Utah  Pie  decision  "suggests  to  a  national 
seller  that  discrimination  in  price  may  unlawfully  injure  competition  between  competing 
sellers  even  in  the  absence  of  any  predatory  intent  or  any  unlawful  program."     Van- 
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section  2(a)'s  commerce  provision  calling  for  mechanical  application 
of  the  interstate  sales  requirement  without  regard  for  the  substantive 
provisions  of  the  Act  would  merely  serve  to  defeat  the  purposes  for 
which  the  Robinson-Patman  measure  was  promulgated.  That  the  Su- 
preme Court  both  recognized  and  responded  to  that  fact  argued  well 
for  the  practical  disposition  of  cases  involving  price  discriminations 
consistent  with  the  original  broad  intent  of  Congress  in  enacting  the 
Robinson-Patman  bill. 

Ill 
THE  EMASCULATION  OF  MOORE 

Although  the  Moore  decision  apparently  held  that  the  existence 
of  local  discriminatory  price  cutting  by  an  interstate  combine  capable 
of  underwriting  its  local  price  cuts  with  funds  derived  from  its  inter- 
state profits  satisfies  the  commerce  prerequisite  of  section  2(a)  even 
absent  discriminatory  interstate  sales,  the  defendant  in  Moore  d\d  op- 
erate an  interstate  delivery  route.  The  overwhelming  number  of 
courts  which  have  considered  the  issue  have  seized  upon  this  factor 
to  support  the  conclusion  that  the  Moore  "underwriting"  language  is 
merely  dictum.^"  These  courts  have  repeatedly  stressed  that  jurisdic- 
tion will  not  lie  in  a  section  2(a)  case  absent  proof  that  at  least  one^'' 

CisE  &.  McCoRD,  The  Robinson-Patman  Act:  Fred  Meyer,  Utah  Pie,  and  Other 
Compliance  Problems  3-4  (1969). 

50.  See.  e.g.,  Belliston  v.  Texaco,  Inc.,  455  F.2d  175,  178  (10th  Cir.  1972);  Cliff 
Food  Siores,  Inc.  v.  Kroger,  Inc.,  417  F.2d  203,  209  (5th  Cir.  1969);  Food  Basket, 
Inc.  V.  Albertson's  Inc.,  383  F.2d  785  (lOth  Cir.  19.67);  Willard  Dairy  Corp.  v.  Nat'l 
Dairy  Prods.Corp.,  309  F.2d  943  (6th  Cir.  1962),  cert,  denied,  373  U.S.  934  (1963); 
Cent.  Ice  Cream  Co.  v.  Golden  Rod  Ice  Cream  Co.,  287  F.2d  265  (7th  Cir.),  ceri. 
denied,  368  U.S.  829  (1961). 

While  it  is  tnie  that  Justice  Douglas  stated  that  Mead's  had  been  "maintaining  that 
price  in  interstate  transactions  and  cutting  the  price  in  intrastate  sales."  and  that  the 
"prices  on  the  interstate  sales,  both  by  respondent  and  by  the  other  Mead  companies, 
are  kept  high  while  the  local  prices  are  lowered,"  that  does  not  diminish  the  Court's 
emphasis  upon  Mead's  use  of  interstate  treasury  to  finance  its  di.scriminatory  price  cuts, 
nor  the  fact  that  "no  interstate  transactions  [were]  used  to  destroy  [Moore]."  348  U.S. 
115,  1 18-19  (emphasis  in  original). 

51.  The  Supreme  Court  has  held  that  it  is  ininiaterial  whether  it  is  the  higher  or 
lower  priced  sale  which  crosses  a  state  line.  In  either  case  the  commerce  requirement 
of  section  2(a)  of  the  Act  is  satisfied.  348  U.S.  115,  120;  See  also  Com  Prods.  Ref. 
Co.  V.  FTC,  324  U.S.  726,  745  (1945).  The  Moore  Court  found  support  for  this  de- 
termination from  the  following  Congressional  statement: 

Where,  however,  a  manufacturer  sells  to  customers  both  within  the  State 
and  beyond  the  State,  he  may  not  use  the  privilege  of  interstate  commerce  to 
the  injury  of  his  local  trade,  nor  may  he  favor  his  local  trade  to  the  injury 
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of  the  sales  has  crossed  a  state  boundary,^^    As  the  Court  of  Appeals 

for  the  Fifth  Circuit  has  characteristically  stated: 

[I]n  order  to  come  within  the  provisions  of  the  Robinson- 
Patman  Act,  the  [plaintiff]  must  demonstrate  that  the  discriminatory 
sales  were  "in  commerce"  ....  Thus,  the  Robinson-Patman 
Act  is  applicable  only  where  the  allegedly  discriminatory  trans- 
actions took  place  in  interstate  commerce.  That  is,  ".  .  .  at  least 
one  of  the  two  transactions  which,  when  compared,  generate  a 
discrimination  must  cross  a  state  line."^-' 

Accordingly,  those  courts  which  have  adhered  to  this  view  have  stated 
that  the  commerce  coverage  of  section  2(a)  is  narrower  in  scope 
than  that  of  the  Sherman  Act,^*  which  has  been  held  to  proscribe  mo- 

of  his  interstate  trade.     The  Federal  power  to  regulate  interstate  commerce  is 
the  power  both  to  limit  its  employment  to  the  injury  of  business  within  the 
State   and    to   protect   interstate   commerce    itself   from    injury   by    influences 
within  the  state. 
348  U.S.  at  120,  citing  80  Cong.  Rec.  9417  (1936). 

52.  In  addition  to  those  cases  in  note  48  supra,  see  Walker  Oil  Co.  v.  Hudson  Oil 
Co.,  414  F.2d  588  (5th  Cir.  1969),  cert,  denied,  396  U.S.  1042  (1970);  Hiram  Walker, 
Inc.  V.  A  &  S  Tropical,  Inc.,  407  F.2d  4  (5th  Cir.   1969),  cert,  denied,  396  U.S.  901 
(1969);  Abramson  v.  Colonial  Oil  Co.,  390  F.2d  873  (5th  Cir.  1968),  cert  denied,  393 
U.S.  831  (1968);  Cream  Crest-Bland ing  Dairies,  Inc.  v.  Nat'l  Dairy  Prods.  Corp..  370 
F.2d  332  (6th  Cir.  1967);  Borden  Co.  v.  FTC,  339  F.2d  953  (7th  Cir.   1964);  Jones  v. 
Metzger  Dairies,  Inc.,  334  F.2d  919  (5th  Cir.  1964),  cert,  denied,  379  U.S.  965  (1965) 
Izumi  V.  Shell  Oil  Co.,  1973  Trade  Cas.  *I  74,274,  at  93,289  (N.D.  Cal.  Oct.  18,  1972) 
Liquilux  Gas  Servs.  of  Ponce,  Inc.  v.  Tropical  Gas  Co.,  303  F.  Supp.  414  (D.P.R.  1969) 
Baldwin  Hills  BIdg.  Material  Co.  v.  Fiberboard  Paper  Prod.  Corp.,  283  F.  Supp.  202 
(CD.  Cal.   1968);  Clausen  &  Sons,  Inc.  v.  Theo.  Hamm  Brewing  Co.,  284  F.  Supp. 
148,    157-8    (D.  Minn.    1967);  Ingram  v.   Phillips  Petroleum  Co.,  259  F.  Supp.    176 
(D.N.M.  1966). 

53.  Hiram  Walker,  Inc.  v.  A  &  S  Tropical,  Inc.,  407  F.2d  4.  8-9  (5th  Cir.  1969). 
In  the  words  of  one  of  the  Act's  authors: 

In  those  situations  in  which  a  person,  partnership  or  corporation  has  been 
found  to  be  engaged  in  commerce,  discriminations  practiced  by  him  are  not 
subject  to  the  Robinson-Patman  Act  unless  some  of  the  different  prices 
charged  by  him  involve  sales  and  shipments  of  goods  across  state  lines.  In 
other  words,  subsection  2(3)  does  not  prohibit  price  discriminations  which 
merely  affect  commerce.  Some  transactions  involving  the  challenged  transac- 
tions must  be  in  commerce  and  not  merely  those  which  affect  interstate  com- 
merce, since  the  Robinson-Patman  Act  only  prohibits  discriminations  in  price 
made  in  the  course  of  commerce — that  is,  interstate  commerce. 

W.  Patman,  Complete  Cvide  to  the  Robinson-Patman  Act,  46-7  (1963).  But  cf. 
Shreveport  Macaroni  Mfg.  Co.  v.  FTC,  321  F.2d  404,  408-09  (5th  Cir.),  cert,  denied, 
375  U.S.  971  (1963),  wherein  the  court  held  that  no  actual  interstate  sales  were  re- 
quired to  bring  section  2(d)  of  the  Act  into  play,  since  "[t]he  purpose  of  the  Act  was 
to  protect  small  merchants  from  discriminatory  practices  at  the  hands  of  manufacturers 
or  suppliers  favoring  large  purchasers";  FTC  v.  Continental  Baking  Co.,  63  F.TC. 
2071,  2096  (1963),  disclaiming  the  necessity  of  goods  crossing  a  state  line  in  section 
2(a)  proceedings. 

54.  See  e.g..  Cliff  Food  Stores,  Inc.  v.  Kroger,  Inc.,  417  F.2d  203,  208  (5th  Cir. 
1969);  Willard  Dairy  Corp.  v.  Nat'l  Dairy  Prods.  Corp.,  309  F.2d  943,  946  (6th  Cir, 
1962). 
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nopolistic  practices  that  merely  have  an  "effect  upon"  interstate  com- 
merce.'^ 

Cliff  Food  Stores,  Inc.  v,  Kroger,  Inc.^'^  is  illustrative  of  the  post- 
Moore  trend.  There,  the  operator  of  three  retail  stores  in  Dallas, 
Texas  alleged  that  Kroger,  the  third  largest  national  retail  grocery 
chain,  had  reduced  prices  in  some  of  its  Dallas  stores  in  contravention 
of  section  2(a)  of  the  Act.  Plaintiff  alleged  that  Kroger's  Dallas  price 
slashing  was  subsidized  by  profits  earned  from  Kroger's  interstate 
transactions.  The  United  States  Court  of  Appeals  for  the  Fifth  Circuit 
held  that  because  the  sales  complained  of  were  purely  intrastate  in 
nature,  jurisdiction  pursuant  to  section  2(a)'s  commerce  requirement 
had  not  been  established.  Although  the  Court  conceded  that  "[Tlhere 
is  language  in  the  Mead's  Fine  Bread  case  that  may  be  read  as  sup- 
porting appellant's  argument,"^'  the  Moore  holding  was  distinguished 
on  the  tenuous  basis  of  Mead's  Fairwell,  Texas  sales. ^^ 

Perhaps  the  most  astonishing  blow  to  the  Moore  court's  liberal 
construction  of  section  2(a)'s  commerce  provision  was  struck  by  the 
Court  of  Appeals  for  the  Sixth  Circuit  in  Willard  Dairy  Corp.  v.  Na- 
tional Dairy  Products  Corp.^^  The  defendant  was  a  large  and  diverse 
interstate  enterprise  which  supplied  the  Ohio  area  from  its  Shelby, 
Ohio  processing  plant,  and  its  customers  in  other  states  from  other 

55.  United  States  v.  Employing  Lathers  Ass'n,  347  U.S.  198  (1954);  Lorain  Jour- 
nal Co.  V.  United  States,  342  U.S.  143  (1951);  United  States  v.  Nat'l  Ass'n  of  Real 
Estate  Bds.,  339  U.S.  485  (1950). 

56.  417  F.2d  203  (5th  Cir.  1969). 

57.  417  F.2d  at  209.  Further  commenting  upon  the  Moore  underwriting  language, 
the  Court  noted  that  "Mr.  Justice  Douglas  was  concerned  about  large  interstate  enter- 
prises waging  local  price  wars  with  war  chests  filled  with  interstate  booty."    Id. 

58.  Id.    In  the  Court's  words: 

In  Mead's,   however,   one   of   the   discriminatory   sales,    the    profits   from 
which  subsidized  the  local  price-cutting  campaign,  was  "in  commerce"  within 
the  meaning  of  the  Act.     The  defendant  was  engaged  in  the  baking  business 
at  Clovis,  New  Mexico  and  sold  bread  to  retailers  in  Santa  Rosa.  New  Mex- 
ico and  in  Farwell,  Texas,  a  town  which  it  served  by  deliveries  from  Clovis. 
Mead's  cut  its  prices  of  bread  in  Farwell.     Thus  it  is  evident  that  the  requisite 
elements  to  establish  a  violation  were  present.     The  New  Mexico  sales  were 
at  prices  lower  than  the  Texas  sales;  the  Texas  sales  were  across  state  lines, 
thereby  satisfying  the  requirement  that  at  least  one  of  the  sales  be  "in  com- 
merce." 
The  Fifth  Circuit  went  on  to  explain  tiiat  neither  could  the  "flow  of  commerce"  doc- 
trine spare  the  case   from   its  jurisdictional   commerce   infirmity,   since   "[ejven   though 
many  of  the  products  are  dreived  from  out  of  state,  the  merchant's  sales  to  the  general 
public  are  not  in  the  flow  of  commerce  because  the  moment  the  products  reach  his 
shelves  'they  come  to  rest  and  cease  to  be  "in  the  flow"  of  interstate  commerce.'"    417 
F.2d  at  210. 

59.  309  F.2d  943  (6th  Cir.  1962). 
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Ohio  plants.  The  plaintiff,  who  was  in  competition  with  the  defendant 
in  Willard,  Ohio,  filed  a  Robmson-Patman  section  2(a)  complamt 
against  the  defendant  when  the  latter  engaged  in  a  predatory  local 
price  cut  campaign  in  Willard  while  maintaining  its  higher  prices  both 
in  the  remainder  of  Ohio  and  in  its  interstate  business. 

The  court  sustained  dismissal  of  the  action  on  jurisdictional  com- 
merce grounds,  stating  that  "[t]he  fact  that  defendant  also  made  inter- 
state shipments  from  other  than  its  Shelby,  Ohio  plant  to  areas  in  which 
the  plaintiff  did  not  engage  in  business  is  immaterial  to  the  issue  in 
this  case."""  The  Supreme  Court's  denial  of  certiorari  in  Willard 
evoked  a  scathing  protest  from  Mr.  Justice  Black,  who  charged: 

Refusing  to  grant  certiorari  here  means  that  this  Court  is  al- 
lowing the  economic  resources  and  staying  power  of  an  interstate 
company  to  be  used  with  impunity  to  destroy  local  competition, 
precisely  the  sort  of  thing  the  Robinson-Patman  Act  aimed  to  pre- 
vent. The  present  case  presents  an  important  question  of  price 
cutting  by  interstate  business  with  local  plants,  each  of  which  ser- 
vices largely  a  local  area  but  all  of  which  draw  on  the  economic 
power  of  the  national  operation.  Judgments  like  the  one  left 
standing  here  make  it  difficult  indeed  for  small,  independent,  local 
companies  to  survive  against  the  predatory  assaults  of  their  larger 
and  more  powerful  interstate  compedtors."^ 

In  what  it  termed  "a  case  of  first  impression"  the  Court  of  Ap- 
peals for  the  Seventh  Circuit  recently  restricted  the  Moore  holding  still 

60.  309  F.2d  at  946.  One  commentator  prophetically  surmised  that  the  "Willard 
Dairy  decision  may  create  an  additional  dimension  to  the  Act's  commerce  requirement 
in  cases  concerning  competitive  detriment  on  the  seller  level."  Rowe,  supra  note  7, 
Supp.  at  12.  See  also  Kintner,  supra  note  5,  at  83.  In  Mailand  v.  Powerine  Oil  Co., 
1973  CCH  Trade  Cas.  TJ  74,472,  at  94,097  (CD.  Cal.  Aug.  28,  1972),  the  court  uti- 
lized an  argument  similar  to  that  annou  iced  in  Willard  in  concluding  that  a  Robinson- 
Patman  plaintiff  had  failed  to  satisfy  the  commerce  criteria  of  the  Act.  Mailand's 
complaint  charged  that  Powerine  billed  Mailand  three  cents  more  per  gallon  of  gasoline 
than  it  billed  other  purchasers  in  the  same  area.  The  evidence  disclosed  that  while 
Powerine  supplied  the  bulk  of  its  gasoline  to  California  retailers,  it  transported  some 
of  its  product  to  various  Arizona  dealers.    Still,  the  Court  concluded  that 

Powerine's  economic  interests  in  Arizona  are  not  only  distantly  related  at  best 
to  the  particular  business  practices  in  question,  but  they  are  of  such  minute 
influence  as  to  preclude  the  pattern  of  business  activity  struck  down  as  unlaw- 
ful in  Moore.  ...  If  there  is  any  financial  reservoir  drawn  upon  in  impos- 
ing the  alleged  discriminatory  practices  it  is  principally  based  upon  business 
dealings  in  California,  and  not  from  interstate  transactions. 
W.  at  94,  099-100. 

61.  373  U.S.  934,  935-36  (1963).  See  also  Comment,  Primary  Line  Competition, 
9  N.Y.L.F.  93  (1963),  criticizing  the  decision  of  the  Court  of  Appeals  for  the  Sixth 
Circuit.  Surprisingly,  the  majority  made  no  effort  to  distinguish  the  facts  in  Willard 
from  those  in  Moore. 
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further.  In  Mayer  Paving  &  Asphalt  Co.  v.  General  Dynamics  Corp.,^' 
wherein  the  facts  revealed  that  Mayer  engaged  in  the  asphalt  paving 
business  in  Illinois  and  that  the  defendant  operated  five  quarries  in 
the  Chicago  area  and  sold  to  paving  and  construction  contractors  in 
Illinois  and  in  Indiana,  Mayer  alleged  and  a  jury  concluded"'^  that  the 
defendant  had  breached  section  2(a)  of  the  Act  by  charging  Mayer 
higher  prices  for  stone  than  it  charged  Mayer's  Illinois  competitors. 

Affirming  the  District  Court's  grant  of  defendant's  motion  for 
judgment  n.o.v.,"^  the  Court  of  Appeals  for  the  Seventh  Circuit  con- 
cluded that  because  those  competitors  of  Mayer  which  received  fav- 
ored prices  were  also  lUinois  firms,  the  requirement  that  either  or  any 
of  the  purchases  "involved"'  in  the  discrimination  must  be  in  commerce 
was  not  fulfilled,  since  the  word  "involved"  requires  that  only  the  pur- 
chases by  the  customer  and  its  competitors  be  considered  in  determin- 
ing whether  "either  or  any"  discriminatory  sale  is  "in  commerce." 
The  Moore  decision  was  distinguished  on  the  following  basis: 

TTie  pattern  for  growth  of  monopoly  found  by  the  Court  in 
the  situation  in  Moore,  a  primary-line  injury,  does  not  exist  in  this 
secondary-line  injury  case.  In  the  case  of  the  secondary-line  in- 
jury of  the  present  type,  we  are  persuaded  that  the  interstate  char- 
acter of  General  Dynamics'  overall  business  is  not  a  controlling 
factor  any  more  than  it  was  in  Bdrden.'^^ 

In  lengthy  dissenting  opinion  Mr.   Justice  Clark  quite  properly 

62.  486  F.2d  763  (7th  Cir.  1973),  cert,  denied.  414  U.S.  1146  (1974). 

63.  The  jury  awarded  Mayer  a  verdict  of  $498,204.00. 

64.  Following  entry  of  judgment  the  District  Court  granted  defendant's  motion  for 
judgment  n.o.v.  "on  the  ground  that  Mayer  Paving  had  not  established  the  jurisdictional 
prerequisite  for  a  Robinson-Patman  Act  suit."    Id.  at  766. 

65.  Id.  at  769.    In  a  footnote  the  Court  explained: 

As  will  be  indicated  later  in  this  opinion,  attention  must  be  directed  to 
the  exact  factual  situation  creating  the  issue  for  determination.  Thus,  it  was 
stated  that  it  is  "too  well  known  to  require  extensive  exposition — that  the 
1936  Robinson-Patman  amendments  to  the  Clayton  Act  were  motivated  prin- 
cipally by  congressional  concern  over  the  impact  upon  a  secondary-line  com- 
petition of  the  burgeoning  of  mammoth  pruchasers.  notably  chain  stores." 
Federal  Trade  Comm'n  v.  Anhcuscr-Busch,  Inc.,  373  U.S.  536,  543-4  (1960). 
The  situation  causing  concern  did  show  a  pattern  for  the  growth  of  monopoly 
where  there  was  an  impact  directly  upon  competition  and  the  injury  was 
"commerce"  related. 

Id.  at  769  n.4.    The  majority  later  analogized  its  holding  to  a  standing  argument: 

Essentially,  uc  have  in  the  particular  situation  an  analogue  to  standing. 
The  customer  has  standing  only  to  raise  and  compare  those  sales  which  are 
injurious  to  his  competition.  .  .  .  The  competitor  of  the  seller,  on  the  other 
hand,  has  more  freedom  under  Moore  since  the  Court  has  decalred  that  the 
competitor  of  the  seller  is  involved  in  any  sale  which  may  be  used  to  finance 
an  intrastate  price  war  in  violation  of  the  provisions  of  the  Robinson-Patman 
Act. 

Id.  at  770. 
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noted  that  "if  finally  sustained  [the  majority  opinion]  will  operate  as 

a  repealer  of  Section  2(a)  of  the  Clayton  Act  .  .  .  and  wUl  severely 

restrict  the  holding  in  Moore  v.  Mead's  Fine  Bread  .  .  ."^®  and  went 

on  to  declare  that: 

[There  is]  nothing  in  §2 (a)  that  limits  its  coverage  to  pri- 
mary competition  cases.  On  the  contrary,  the  Act's  purpose  was 
to  prevent  all  discriminatory  pricing  "where  the  effect  of  such  dis- 
crimination may  be  substantially  to  lessen  competition  .  .  .  ."  That 
interstate  competition  was  substantially  lessened  in  the  particular 
geographical  situation  involved  here  is  without  peradventure;  that 
the  discriminatory  pricing,  in  the  words  of  §  2(a)  "injured,  de- 
stroyed or  prevented"  Mayer  from  competing  with  "customers"  of 
General  Dynamics  located  in  Indiana  was  found  to  be  true  by  the 
jury  and  was  embodied  in  the  judgment  entered  by  the  court  and 
now  set  aside.  Section  2(aj  says  nothing  about  "primary"  or  "sec- 
ondary" lines  of  competition.  Its  intent,  as  stated  by  its  manager, 
Congressman  Utterback,  was  to  condemn  all  discriminatory  pricing 
"injuring"  interstate  commerce.  To  distinguish  this  case  on  techni- 
cal differences  between  primary  and  secondary  competition  is  but 
an  arbitrary  distinction  entirely  without  a  difference  on  these 
facts. ^" 

The  most  recent  confrontation  with  the  vitality  of  the  Moore  un- 
derwriting doctrine  occurred  in  Little  John  v.  Shell  Oil  Co.^^  There, 
Littlejohn,  who  owned  and  operated  an  independent  gasoline  service 
station  in  Dallas  County,  Texas,  alleged  that  Shell  and  Sooner  Oil 
Company  sold  gasoline  to  certain  stations  which  were  in  direct  compe- 
tition with  Littlejohn  at  prices  lower  than  those  they  charged  other  sta- 
tions in  the  Dallas  County  area  in  violation  of  section  2(a)  of  the  Act. 
The  favored  stations  were  thereby  enabled  to  seU  to  the  public  at 
prices  below  those  of  Littlejohn. ^'^ 

While  Littlejohn's  complaint  did  not  allege  that  the  gasoline  de- 
livered by  defendants  to  stations  in  the  Dallas  County  area  had  moved 
across  a  state  line,  it  did  claim  that  profits  derived  from  interstate  gaso- 
line sales  were  utilized  by  defendants  to  subsidize  the  Dallas  price 
cuts.  The  District  Court  found  the  complaint  inadequate  to  confer  jur- 
isdiction under  the  Act's  commerce  clause,  and  accordingly  granted  de- 

66.  Id.  at  772. 

67.  Id.  at  774-75. 

68.  326  F.  Supp.  45  (N.D.  Tex.  1971),  rev'd,  456  F.2d  225  (5th  Cir.  1972),  va- 
cated on  rehearing  en  banc,  483  F.2d  1140,  (5th  Cir.  1973),  cert,  denied,  414  U.S.  1116 
(1973). 

69.  Littlejohn  claimed  that  defendants'  course  of  conduct  was  intended  to  drive  him 
out  of  business,  and  that  in  fact  he  was  forced  to  close  his  station  because  he  could 
not  meet  the  competition  engendered  by  the  low  prices  charged  by  his  competitors. 
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fendant's  motion  for  summary  judgment.'** 

The  Court  of  Appeals  for  the  Fifth  Circuit  reversed  the  District 
Court  decision,  stating  that  the  latter  had  "acted  prematurely  in  fore- 
closing the  plaintiff  from  further  discovery  regarding  the  interstate  as- 
pect of  the  defendants'  operations,"'^  and  noting  that  Congress,  as 
guardian  of  the  commerce  clause,  has  the  power  to  insure  that  no  in- 
strumentality of  interstate  commerce  is  used  to  expand  the  domain  of 
a  large  interstate  combine  at  the  expense  of  a  local  merchant."  Ac- 
cordingly, the  Court  held  that  Litdejohn's  "complaint  under  the  Robin- 
son-Patman  Act  need  not  allege  that  one  of  the  sales  involved  was 
interstate  in  character  as  long  as  it  charges  that  interstate  sales  were 
used  to  underwrite  allegedly  discriminatory  intrastate  price-cutting  tac- 
tics.'"^ 

The  Fifth  Circuit  panel  opinion  engendered  considerable  formal 
comment'^  before  rehearing  was  granted  by  the  Court  en  banc.''^  Re- 
versing the  panel  decision,  the  en  banc  Court  adhered  to  the  increas- 
ingly popular  profKDsition  that  the  Moore  underwriting  doctrine  was 
merely  dictum'^  and,  over  the  protest  of  five  dissenting  judges,''  held 

70.  The  court  in  Littlejohn  v.  Shell  Oil  Co.,  326  F.  Supp.  45  (N.D.  Tex.  1971) 
stated: 

Plaintiff  alleges  that  profits  derived  from  interstate  operations  were  used 
to  finance  the  lower  retail  prices  of  the  Shell  and  American  stations  on  Piano 
Road.     Language  of  this  type  is  found  in  Moore  .  .  .,  but  it  is  significant  to 
note  that  the  defendant  in  Moore  did  make  discriminatory  interstate  sales — 
from  its  New  Mexico  bakery  stores  to  stores  in  Texas — upon  which  jurisdic- 
tion could  be  based.    Jurisdiction  may  not  be  based  on  the  retail  sales  in  this 
case,  for  none  of  these  sales  crossed  state  lines. 
326  F.  Supp.  at  47.     The  Court  went  on  to  explain  that  Littlejohn  had  failed  to  state 
a  cause  of  action  for  two  additional  reasons:    First,  because  there  had  been  no  showing 
that  defendants  "controlled"  retail  prices,  and  second,  because  Littlejohn  had  failed  to 
demonstrate   that  he   had  been  damaged  by  the  discriminatory  pricing  practice  com- 
plained of,  and  was  therefore  without  standing  to  bring  a  Section  2(a)  suit.     Id.  at 
47-48. 

71.  456F.2d  at  229. 

72.  Id.  at  228. 

73.  Id.  at  226.  Interestingly,  with  regard  to  the  commerce  holding,  Littlejohn  had 
urged  on  appeal  only  that  he  was  entitled  to  additional  time  to  discover  whether  any 
interstate  sales  had  been  made  from  Shell's  Houston  refinery. 

74.  See  Note,  Robinson-Patman  Act,  41  Cincinnati  L.  Rev.  689  (1972);  Note,  4 
St.  Mary's  L.J.  204  (1972);  Note,  Jurisdictional  Reach  Under  §  2(a)  of  the  Robinson- 
Patman  Act,  48  Indiana  L.J.  293  (1973);  Note,  Robinson-Patman  Act,  57  Minn.  L. 
Rev.  1035  (1973). 

75.  1973-2  CCH  Trade  Cas.  If  74,645,  at  94,834  (5th  Cir.  Aug.  10,  1973). 

76.  Id.  at  94,386-67,  citing  Cliff  Food  Stores,  Inc.  v.  Kroger,  Inc.,  417  F.2d  203, 
209  (5th  Cir.  1969);  Willard  Dairy  Corp.  v.  Nat'l  Dairy  Prods.  Corp.,  309  F.2d  943 
(6th  Cir.  1962);  Cent.  Ice  Cream  Co.  v.  Golden  Rod  Ice  Cream  Co.,  287  F.2d  265 
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that  Moore  did  not  "alter  or  extend  the  specific  jurisdictional  require- 
ments of  Section  2(a)."'^^ 

The  position  adopted  in  Littlejohn  and  those  cases  which  it  fol- 
lowed, that  the  Moore  holding  was  not  premised  upon  the  underwrit- 
ing of  discriminatory  sales  with  interstate  profits,  but  rather  was  the 
product  of  Mead's  interstate  transactions,  is  untenable.  Since  the  com- 
merce prerequisite  of  section  2(a)  of  the  Act  is  "qualified  by  an  im- 
plicit exemption  for  interstate  transactions  of  a  de  minimus  dimen- 
sion,"''* it  hardly  seems  likely  that  the  comparatively  negligible  inter- 
state sales  made  by  Mead's  constituted  the  cornerstone  of  the  Court's 
opinion.^" 

That   the   Supreme   Court   has   denied   certiorari   in  a   series   of 

(7th  Cir.  1961);  Food  Basket,  Inc.  v.  Albertson's  Inc.,  383  F.2d  785  (10th  Cir.  1967); 
Belliston  v.  Texaco,  Inc.,  455  F.2d  175  (10th  Cir.  1972). 

77.  ludge  Simpson,  joined  by  ludges  Brown,  Wisdom,  Godbold  and  Morgan  stated: 

I  would  continue  to  hold  that  Robinson-Patman  subject  matter  jurisdic- 
tion was  present  by  virtue  of  the  allegations  of  the  amended  complaint  that 
Shell  Oil  Compoany,  American  Oil  Company  and  Sooner  Oil  Company  used 
profits  from  interstate  gasoline  sales  to  underwrite  discriminatory  intrastate 
price-cutting  tactics  employed  against  Littlejohn,  the  plaintiff-appellant,  with- 
out requiring  any  allegations  that  one  or  more  discriminatory  sales  were  in 
interstate  commerce.  As  stated  in  the  panel  majority  opinion,  I  construe  this 
to  be  the  teaching  of  Moore  v.  Mead's  Fine  Bread  Company.  .  .  . 
Id.  at  94,839. 

78.  Id.  at  94,387.  However,  the  Court  vacated  and  remanded  the  case  to  permit 
Littlejohn  to  conduct  further  discovery  to  determine  whether  at  least  one  of  the  sales 
in  question  was  in  commerce  pursuant  to  the  "flow  of  commerce"  doctrine.  Id.  at 
94,935-38. 

79.  RowE,  supra  note  7,  at  78.  See  Baldwin  Hills  Bldg.  Material  Co.  v.  Fibre- 
Board  Paper  Prods.  Corp.,  283  F.  Supp.  202  (CD.  Cal.  1968)  for  discussion  of  the 
de  minimus  provision. 

80.  That  the  primary  concern  of  the  Moore  Court  focused  upon  the  existence  of 
an  interstate  combine  capable  of  financing  local  predatory  price  cuts  from  its  interstate 
profits,  and  not  upon  the  small  number  of  sales  made  by  Mead's  to  residents  of  Fair- 
well,  Te.xas,  is  evident  from  the  following: 

We  have  here  an  interstate  industry  .  .  .;  the  beneficiary  is  an  interstate 
business;  the  treasury  used  to  finance  the  warfare  is  drawn  from  interstate 
.  .  .  sources  which  include  not  only  respondent  but  a  group  of  interlocked 
companies  ....  The  profits  made  in  interstate  activities  would  underwrite 
the  losses  of  local  price-cutting  campaigns. 

348  U.S.  at  119. 

As  noted  by  one  commentator: 

[CJlearly  it  was  not  the  interstate  sale  to  Texas  about  which  Douglas 
was  concerned.  That  fact  was  given  cursory  treatment  and  little  weight  in 
the  opinion.  What  is  material  in  Moore  is  that  interstate  profits  were  used 
to  destroy  a  local  merchant.  The  facts  relied  upon  by  Douglas  were  the  prac- 
tices of  using  interstate  profits  to  underwrite  local  price  cutting.  This  is  the 
anti-competitive  practice  that  the  Act  was  intended  to  remedy. 

Note,  Robinson-Patman  Act,  41   Cincinnati  L.  Rev.   689,  693    (1972)    (emphasis  in 

original). 
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cases^^  which  postdate  and  emasculate  the  Moore  decision  has  myster- 
iously convinced  some  courts  to  accept  as  dogma  a  rule  requiring  proof 
of  at  least  one  discriminatory  interstate  sale  as  a  sine  qua  non  of  Pat- 
man  Act  jurisdiction.^-  The  unfortunate  consequence  of  this  novel  in- 
terpretation of  denial  of  certiorari  is  that  the  very  evil  which  the  Rob- 
inson-Patman  Act  was  designed  to  eliminate  is  thereby  allowed  to  per- 
sist unchecked. 

A  more  enlightened  approach  to  Robinson-Patman  commerce  jur- 
isdiction which  may  eventually  influence  some  courts  to  reevaluate 
their  appraisal  of  Moore  and  the  pohcy  considerations  which  underlie 
the  Act  was  recently  set  forth  in  Copp  Paving  Co.  Inc.  v.  Gulf  Oil  Co.^^ 
Copp,  an  asphalt  processor,  alleged  that  the  defendants,  producers  of 
asphaltic  oil  and  asphalt  processors,  violated  sections  1  and  2  of  the 
Sherman  Act,  sections  3  and  7  of  the  Clayton  Act,  and  section  2(a) 
of  the  Robinson-Patman  Act.  No  interstate  transactions  were  in- 
volved, and  based  upon  that  fact  the  District  Court  dismissed  the 
claims  for  want  of  jurisdiction.^* 

The  Ninth  Circuit  reversed  the  District  Court  ruling,  holding  "that 
the  production  of  asphalt  for  use  in  interstate  highways  rendered  the 
producers  'instrumentalities'  of  interstate  commerce  and  placed  them 
'in'  that  commerce  as  a  matter  of  law."^^     Contrasted  with  previous 

81.  Littlejohn  v.  Shell  Oil  Co.,  326  F.  Supp.  45  (N.D.  Tex.  1971),  rev.,  456  F.2d 
225  (5th  Cir.  1972),  vacated  on  rehearing  en  banc,  483  F.2d  1140  (5th  Cir.  1973), 
cert,  denied,  414  U.S.  1116  (1973);  Mayer  Paving  &  Asphalt  Co.  v.  General 
Dynamics  Corp.,  486  F.2d  763  (7th  Cir.  1973),  cert,  denied,  414  U.S.  1146  (1974); 
Walker  Oil  Co.  v.  Hudson  Oil  Co.,  414  F.2d  588  (5th  Cir.  1969),  cert,  denied, 
396  U.S.  1042  (1970);  Hiram  Walker,  Inc.  v.  A  &  S  Tropical,  Inc.,  407  F.2d  4 
(5th  Cir.  1969),  cert,  denied,  396  U.S.  901  (1969);  Abramson  v.  Colonial  Oil  Co.,  390 
F.2d  873  (5th  Cir.  1968),  cert,  denied,  393  U.S.  831  0968);  Cream  Crest-Blanding 
Dairies,  Inc.  v.  Nat'l  Dairy  Prods.  Corp.,  370  F.2d  332  (6th  Cir.  1967);  Foremost 
Dairies,  Inc.  v.  FTC,  348  F.2d  674  (5th  Cir.  1965),  cert,  denied,  382  U.S.  959  (1965); 
Jones  v.  Metzger  Dairies,  Inc.,  334  F.2d  919  (5th  Cir.  1964),  cert,  denied,  379  U.S.  965 
(1965);  Willard  Dairy  Corp.  v.  Nat'l  Dairy  Prods.  Corp..  309  F.2d  943  (6th  Cir.  1967); 
Cent.  Ice  Cream  Co.  v.  Golden  Rod  Ice  Cream  Co.,  287  F.2d  265  (7th  Cir.  1961). 

82.  Thus,  in  Food  Basket,  Inc.  v.  Albertson's  Inc.,  383  F.2d  785,  787  (10th  Cir. 
1967),  cited  in  Belliston  v.  Te.xaco,  Inc.,  455  F.2d  175,  178  (lOth  Cir.  1972),  the 
Court  of  Appeals  for  the  Tenth  Circuit  brashly  declared:  "It  seems  safe  to  assume  that 
if  the  post-Meade  [sic]  Bread  case  law  is  contrary  to  the  language  used  there,  the  Su- 
preme Court  would  have  corrected  the  misrepresentation  on  repeated  applications  for 
certiorari."  See  also  Flotkin's  West,  Inc.  v.  Nat'l  Food  Stores,  Inc.,  312  F.  Supp.  140 
(E.D.  Mo.  1970). 

83.  487  F.2d  202  (9th  Cir.  1973).  rev'g,  1972  CCH  Trade  Cas.  H  74,013,  at  92,206 
(N.D.  Cal.  May  31,  1972). 

84.  1972  CCH  Trade  Cas.  U  74,013,  at  92,207-08. 

85.  487  F.2d  at  204.     Noting  that  defendants  had  asserted  that  the  "in  commerre" 
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Tpost-Moore  decisions,  the  Copp  majority  offered  a  refreshingly  prac- 
tical approach  which  embraced  an  undertanding  of  the  intent  behind 
antimonopoly  legislation: 

We  see  no  reason  why  sales  which  are  "in  commerce"  be- 
cause of  their  nexus  with  an  instrumentality  of  interstate  com- 
merce must  also  satisfy  a  state-line  test  of  "in  commerce."  To  be 
sure,  the  statutory  language  of  the  Clayton  and  Robinson-Patman 
Acts  is  not  as  broad  and  flexible  as  that  of  the  Sherman  Act. 
Nevertheless,  the  fact  that  these  acts  were  intended  to  supplement 
the  purpose  and  effect  of  the  Sherman  Act  supports  a  uniform  in- 
terpretation of  the  "in  commerce"  requirement  present  in  all  three 
acts.  .  .  .  Nor  can  we  accept  defendants'  argument  that  the  plain- 
tiffs must  show  not  only  that  the  parties  and  sales  are  "in"  com- 
merce but  must  show  that  competition  was  injured  before  the  court 
has  jurisdicdon.  This  is  the  result  of  confusing  the  substantive 
with  the  jurisdictional  requirements  of  the  antitrust  laws.  It  is  not 
necessary  for  a  plaintiff  to  prove  his  whole  case  in  order  to  give- 
the  courts  jurisdiction  to  hear  it.^*^ 

The  Act's  draftsmen  were  unquestionably  concerned  with  the 
plight  of  the  small  retailer  who  was  being  forced  out  of  business  by 
large  nationwide  or  regional  enterprises,^^  and  they  clearly  did  not  in- 
tend that  Congressional  power  to  intervene  in  the  form  of  the  Robin- 
son-Patman measure  should  be  curtailed  by  a  narrow  reading  of  sec- 
tion 2(a)'s  commerce  clause. ^^  Since  the  Supreme  Court's  denial  of 
certiorari  in  the  post-Moore  decisions,  the  use  of  "local  plants  selling 
their  products  solely  intrastate  is  quickly  becoming  ensconced  in  the 
law  as  a  legitimate  method  by  which  to  avoid  the  proscriptions  of  sec- 
requirement  of  the  Act  can  be  satisfied  only  by  sales  which  cross  state  lines,  the  Court 
countered: 

While  recognizing  that  this  position  has  recently  been  adopted  by  another 
circuit  with  respect  to  the  Robinson-Patman  .'\ct,  it  should  be  noted  that  the 
court  there  did  not  consider,  because  the  facts  did  not  require  it  to,  whether 
this  state-line  test  also  applies  to  sales  of  a  commodity  (such  as  asphalt  used 
in  the  construction  of  interstate  highways)  which  is  itself  closely  linked  to  an 
instrumentality  of  interstate  commerce.  See  Littlejohn  v.  Shell  Oil  Co.,  483 
F.2d  1140  (5th  Cir.,  1973)  (en  banc). 
Id.  at  206. 

86.  Id. 

87.  "[T]he  day  of  the  independent  merchant  is  gone  unless  something  is  done  and 
done  quickly."  Congressman  Patman,  speaking  before  the  House  Committee  on  the 
Judiciary  on  the  bills  to  amend  the  Clayton  Act,  74th  Cong.,  1st  Sess.  5  (1935). 

The  backbone  of  .  .  .  local  enterprise  is  the  local  independent  businessman  .... 
It  is  a  mistake  to  assume  that  he  is  less  efficient  just  because  he  is  small  ....  Yet 
his  nonresident  competitor  .  .  .  with  the  ability  to  absorb  losses  is  able  to  .  .  .  crush 
his  superior  efficiency  with  no  other  weapons  than  those  of  greater  size  and  the  power 
of  outside  resources.  80  Cong.  Rec.  9416  (1936)  (remarks  of  Congressman  Utter- 
back). 

88.  Sec  text  accompanying  note  31  supra. 
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tion  2(a). "^^  If  that  loophole  is  to  be  plugged  in  order  to  ensure  that 
the  primary  purpose  of  the  Robinson-Patraan  Act  may  be  freely  ac- 
complished, then  it  will  be  necessary  to  preclude  the  mere  mechanical 
interpretation  and  application  of  section  2(a)'s  commerce  clause. 

The  success  of  Robinson-Patman  plaintiffs  in  most  circuits  has 
been  made  to  depend  either  upon  fortuitous  events  or  upon  manipula- 
tion by  decision-wise  counsel.  Moore  would  undoubtedly  have  suf- 
fered the  same  economic  hardship  whether  or  not  Mead's  operated 
a  delivery  route  across  the  New  Mexico-Texas  border.  However,  ab- 
sent that  single  interstate  route  most  courts  would  today  deny  Moore 
his  Robinson-Patman  reemdy  despite  the  predatory  practices  of  Mead's. 
Similarly,  Littlejohn  would  have  experienced  no  lesser  injury  because 
one  of  Shell's  discriminatory  sales  crossed  a  state  boundary,  yet  Little- 
johrts  Robinson-Patman  fate  would  be  determined  by  that  factor. 

CONCLUSION 

While  the  legislative  history  of  the  Robinson-Patman  Act  as  it 
pertains  to  the  jurisdictional  commerce  requirements  has  been  charac- 
terized as  "unrevealing,"^°  it  is  indisputable  that  the  Senate-House 
Conference  Conmiittee  intended  that  the  Act  be  armed  with  the  full 
extent  of  the  commerce  clause  authority  permitted  by  the  Constitu- 
tion.«^ 

The  entire  purpose  of  the  original  Clayton  Act  and  its  amend- 
ment, the  Robinson-Patman  Act,  was  to  prohibit  particular  trade  prac- 
tices which  Congress  found  by  experience  in  and  of  themselves  were 
not  covered  by  existing  antitrust  legislation  and  which  had  to  be 
stopped  in  their  incipiency  if  monopolies  were  to  be  prevented  from 
coming  into  being. ^' 

In  order  to  preserve  the  intended  impact  of  its  substantive  provi- 
sions, courts  have  regularly  applied  the  Act  to  plaintiffs  who  operate 
solely  in  intrastate  commerce  wherever  interstate  means  have  been 
utilized  to  achieve  the  competitive  injury.     Thus,  Judge  Learned  L. 

89.  KiNTNER,  supra  note  5,  at  86-87. 

90.  Note,  Robinson-Patman  Act,  86  Harv.  L.  Rev.  765,  772. 

91.  See  note  31  supra  and  accompanying  text 

92.  Times-Picayune  Publishing  Co.  v.  U.S.,  345  U.S.  594,  609  (1952);  F.T.C.  v. 
Morton  Salt  Co.,  334  U.S.  37,  43  (1948);  Standard  Fashion  Co.  v.  Magrane-Houston 
Co.,  258  U.S.  346,  355  1(1921);  Com  Products  Refining  Co.  v.  F.T.C,  324  U.S.  726, 
738  (1945);  S.  Rep.  No.  1502,  74th  Cong.,  2d  Sess.  4  (1936). 
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Hand  stated  in  Sun  Cosmetic  Shoppe  v.  Elizabeth  Arden's  Sales  Cor- 
poration:^^ 

"True,  the  injury  suffered  by  the  plaintiff  was  to  its  mtrastate  busi- 
ness, but  that  is  irrelevant.  It  is  enough  that  the  wrong  be  one 
of  federal  cognizance;  its  consequences  are  actionable  whether  or 
not  they  affect  interests  which  are  also  of  federal  cognizance."  To 
recover  for  injuries  done  by  a  violation  of  the  Food,  Drug,  and 
Cosmetics  Act,  21  U.S.C.A.  §  301  et  seq.,  for  example,  the  suf- 
ferer need  not  himself  be  engaged  in  any  federal  activity;  federal 
legislation  is  passed  for  the  benefit  of  all  citizens  whom  it  may 
affect;  the  means  provided  to  protect  their  interests  must  be  within 
the  constitutional  powers  of  Congress,  but  the  interests  protected 
need  not  be.*^ 

The  regulation  of  interstate  means  used  to  achieve  local  antitrust 
effects  clearly  lies  within  Congress'  plenary  powers  under  the  com- 
merce clause. ^^  The  Supreme  Court  declared  long  before  its  holding 
in  Moore  that  "the  power  of  Congress  to  regulate  interstate  commerce 
is  plenary  and  extends  to  all  such  commerce  be  it  great  or  small."^^ 
As  late  as  1971,  the  Court  affirmed  again  that  the  reach  of  the  com- 
merce clause  extends,  inter  alia,  to  "the  use  of  channels  of  interstate 
or  foreign  commerce  which  Congress  deems  are  being  misused r^"^ 

Congress'  manifestly  broad  purpose  in  enacting  Section  2(a), 
coupled  with  the  plenary  sweep  of  its  jurisdiction  under  the  commerce 
clause,  argues  persuasively  for  a  flexible  rather  than  a  strictly  literal 
interpretation  of  the  Act's  requirement  that  "either  or  any  of  the  pur- 
chases involved  in  such  discrimination  are  in  commerce." 


93.  178F.2d  150  (2dCir.  1959). 

94.  Id.  at  152  (emphasis  added). 

95.  The  court  in  Rasmussen  v.  Am.  Dairy  Ass'n,  All  F.2d  517  (9th  Cir.  1972), 
cert,  denied,  412  U.S.  950  (1973),  recognized  the  applicability  to  antitrust  cases  of 
numerous  landmark  Supreme  Court  decisions  expanding  the  scope  of  federal  regulatory 
power  under  the  interstate  commerce  clause,  such  as  Perez  v.  United  States,  402  U.S. 
146  (1971);  Wickard  v.  Filburn,  317  U.S.  Ill  (1942);  and  Katzenbach  v.  McClung, 
379  U.S.  294  (1964).  As  observed  in  Rasmussen:  "Congress'  power  over  interstate 
commerce  is  plenary,  encompassing  not  only  the  regulation  of  interstate  commerce  it- 
self, but  all  measures  'necessary  and  proper'  to  that  end,  including  the  regulation  of 
commerce  that  is  purely  intrastate."    Rasmussen  v.  Am.  Dairy  Ass'n,  supra  at  522. 

96.  306  U.S.  601,  606  (1939),  citing  Hanley  v.  Kansas  City  Southern  Ry.  Co.,  187 

U.S.  617   (1903).     As  noted  by  the  Supreme  Court  in  Wickard  v.  Filburn,  317  U.S. 

Ill  (1942): 

[EJven  if  [the]  activity  be  local  and  though  it  may  not  be  regarded  as  com- 
merce, it  may  still,  whatever  its  nature,  be  reached  by  Congress  if  it  exerts 
a  substantial  economic  effect  on  interstate  commerce,  and  this  irrespective  of 
whether  such  effect  is  what  might  at  some  earlier  time  have  been  defined 
as  "direct"  or  "indirect." 

97.  Perez  v.  United  States,  402  U.S.  146,  150  (1971)  (emphasis  added). 
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The  foregoing  approach  is  bolstered  by  the  sensible  determina- 
tion of  the  Ninth  Circuit  in  Copp  Paving,  that  the  fact  that  the 
Clayton  and  Robinson-Patman  Acts  "were  intended  to  supplement  the 
purpose  and  affect  of  the  Sherman  Act  supports  a  uniform  interpreta- 
tion of  the  'in  commerce'  requirement  present  in  all  three  Acts.""^ 
Moreover,  recognition  in  the  Copp  decision  that  some  sales  are  "in 
commerce"  for  Robinson-Patman  purposes  simply  by  virtue  of  their 
nexus  with  instrumentalities  of  interstate  commerce,  even  absent  a 
crossing  of  state  lines,  constitutes  considerable  progress  in  the  restora- 
tion of  Robinson-Patman  jurisdiction  to  its  full  commerce  clause  poten- 
tial. The  logic  underlying  the  Copp  result  might  well  be  extended 
to  the  sales  of  gasoline,  as  in  Littlejohn,  and  similar  products  closely 
related  to  the  interstate  highway  system. 

In  addition  to  Congress'  invocation  of  its  full  commerce  clause 
powers  in  enacting  the  Robinson-Patman  amendment,  established 
rules  of  statutory  construction  serve  as  convincing  precedent  for  a 
flexible  interpretation  of  Section  2(a)'s  commerce  requirements,  such 
as  that  found  in  the  Moore  decision.  The  Supreme  Court  has  long 
espoused  the  principle  that  the  literal  meaning  of  an  Act  should  not 
be  adhered  to  if  the  purposes  of  the  Act  would  be  defeated  by  such 
a  reading. ^^  In  Moore,  the  Supreme  Court  was  confronted  with  the 
predatory  pricing  practices  of  a  local  concern  which  was  part  of  a  larger 
interstate  combine.  Because  Robinson-Patmaii  jurisdiction  could  not 
be  conferred  on  the  basis  of  Mead's  de  minimus  interstate  sales,^'^'' 
the  Court  was  compelled  to  decide,  in  effect,  whether  or  not  to  con- 
done the  practice  of  larg'e  concerns  of  establishing  local  entities  to 
avoid  subjection  to  Robinson-Patman  jurisdiction. 

It  should  be  readily  apparent  that  large  combines  have  the  capa- 
bility of  working  a  suppressive  effect  upon  commerce  by  challenging 
and  eliminating  local  competitors  one  at  a  time  with  price  cutting  strat- 
egy. Had  the  Moore  Court  not  construed  the  Act's  commerce  meas- 
ures in  a  liberal  manner,  large  concerns  would  have  been  alerted  to 
the  simple  formula  of  dispersal  and  local  incorporation  and  would 
thereby  have  been  enabled  to  realize  windfall  gains  from  monopolistic 
practices  without  fear  of  reprisal.  Indeed,  the  recent  circuit  cases 
emasculating  Moore  have  encouraged  this  very  effect,  notably  in  the 
oil  industry.^"^ 

98.  See  note  86  supra  and  accompanying  text. 

99.  F.T.C.  V.  Bunte  Brothers,  312  U.S.  349,  350-52  (1941). 

100.  See  notes  79  and  80  supra  and  accompanying  text. 

101.  In  the  oil  industry,  large  sellers  dominate  the  market  and  are  vertically  inte- 
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The  purpose  of  the  Robinson-Patman  enactment  was  not  to  pre- 
clude interstate  price  discriminations,  or  intrastate  price  discriminations 
or  price  discriminations  at  all,  as  such.  Its  purpose  was  to  preserve 
freedom  of  opportunity  in  the  market  place  for  small  businessmen 
against  the  encroachments  of  powerful  combines,  each  seeking  to  in- 
crease its  share  of  the  market  through  selective  pricing.  The  "inter- 
state treasury"  holding  in  Moore  v.  Mead's  Fine  Bread  is  wholely  con- 
sistent with  the  origin  of  the  Act,  the  language  in  the  legislative  his- 
tory, the  plenary  powers  of  Congress  under  the  commerce  clause,  and 
the  words  of  the  statute  itself.  The  Supreme  Court's  interstate  treas- 
ury holding  deserves  rigorous  adherence  by  the  courts  below. 


grated.  Price  competitioa  is  stifled  because  each  major  marketer  controls  so  large  a 
share  of  the  inelastic  market  that  none  of  its  competitors  can  ignore  a  price  cut.  In 
addition,  the  widespread  use  of  so-called  "exchange  agreements"  by  the  oil  producers 
permits  each  company  to  purchase  refined  gasoline  from  its  major  competitors  in  those 
states  where  it  does  not  operate  its  own  refinery.  TTius,  the  major  oil  companies  have 
at  their  disposal  a  structure  well  tailored  to  avoid  Robinson-Patman  jurisdiction  pur- 
suant to  the  post-;Vfoo/-c  commerce  decisions.  See  F.  Allrine  &  J.  Patterson,  Compe- 
tition, Ltd.:  The  Marketing  of  Gasoline  10  (1972). 
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SECTION  702 

Discovery  of  Documents  Located  Abroad  in  U.S. 
Antitrust  Litigation:  Recent  Developments  in  the 
Law  Concerning  the  Foreign  Illegality  Excuse  for 

Non-Production 

I. 

The  heart  of  any  American  antitrust  case  is  the  discovery  of  business 
documents.  Without  them,  there  is  virtually  no  case.  Today  increasing 
attention  is  being  focused  on  the  activities  of  multinational  corporations 
whose  documents  and  business  records  are,  by  definition,  located  around 
the  globe.  A  threshold  problem  in  dealing  with  these  entities  in  a  legal 
context  is  that  several  important  countries  have  laws  with  criminal  penal- 
ties which  prohibit  the  removal  or  other  disclosure  of  commercial  docu- 
ments.' 

Since  the  Alcoa  case  in  1945,  the  activities  of  foreign  companies,  even 
where  they  take  place  outside  U.S.  borders,  have  been  reachable  under 
United  States  antitrust  law  under  the  "effects  doctrine."^  Whether  a  U.S. 


1.  E.f!..  Shipping  Contracts  and  Commercial  Documents  Act  of  1964,  ch.  87  (United  King- 
dom); Business  Records  Protection  Act,  1947,  as  amended,  1  Ont.  Rev.  Stat.  ch.  44  (1960) 
(Ontario  Province,  Canada):  Business  Concerns  Act,  Que.  Rev.  Stat.  ch.  278  (1964)  (Quebec); 
Netherlands  Economic  Competition  Act  of  June  28,  1956,  as  amended.  Act  of  July  16,  ig.'iS, 
art.  39.  It  is  generally  conceded  that  the  motivation  behind  the  passage  of  these  laws  involved 
antipathy  towards  the  enforcement  beyond  U.S.  borders  of  United  States  regulatory  statutes, 
particularly  the  shipping  and  antitrust  laws.  See,  e.g.,  E.  Lauterpacht  (ed.),  British  Prac- 
tice IN  Internationai,  Law,  1964-11,  146-155  (background  of  British  Act);  see  also  Mann, 
Anfiln-Anierican  Conflict  of  International  Jurisdiction,  13  Int'i.  &  Comp.  L.Q.  1460  (1964). 

The  foreign  laws  differ  greatly  in  exactly  what  they  prohibit.  Those  that  prohibit  only 
removal  of  business  documents,  for  example,  present  little  problem  since  copies  may  be  made 
and  used  for  litigation  elsewhere.  This  Note  will  focus  exclusively  on  those  laws  which  pro- 
hibit the  disclosure  of  any  information  to  foreign  courts  or  authorities.  For  a  discussion  of  the 
differing  policies  behind  such  laws,  see  Note,  Subpoena  of  Documents  Located  in  Foreign 
Jurisdiction  Where  Law  of  Situs  Prohibits  Removal,  37  N.Y.U.L.  Rev.  295,  296-97  (1962). 

Finally,  it  should  also  be  pointed  out  that  this  Note  treats  only  one  among  several  of  the 
thorny  practical  problems  surrounding  application  of  the  American  antitrust  laws  beyond 
U.S.  borders.  For  example,  quite  apart  from  the  discovery  question,  a  serious  conflict-of-laws 
problem  may  arise  when  a  United  States  judgment  or  settlement  decree  requires  the  taking 
of  some  affirmative  action  by  a  foreign  defendant  which  breaches  a  contractual  obligation 
under  the  law  of  the  foreign  country.  See,  e.g..  United  States  v.  Imperial  Chemical  Industries, 
Ltd..  opinion  on  relief,  105  F.  Supp.  215  (S.D.N.Y.  1952);  British  Nylon  Spinners,  Ltd.  v. 
Imperial  Chemical  Industries,  Ltd.,  [1952]  2  All  E.R.  780  (C.A.). 

Sec  generally  W.  Fugate,  Foreign  Commerce  and  the  ANTrrRiiST  Laws  (2d  ed.  1973);  Note, 
Limitations  on  the  Federal  Judicial  Power  to  Compel  Acts  Violating  Foreign  Law,  63  Colum. 
L.  Rev.  1441  (1963). 

2.  United  States  v.  Aluminum  Co.  of  America,  148  F.2d  416  (2d  Cir.  1945).  Briefly  de- 
scribed, the  "effects  doctrine"  extends  the  jurisdiction  of  U.S.  courts  and  the  enforcement  of 
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court  may  compel  the  discovery  of  the  records  of  these  foreign  corporations 
in  the  face  of  the  non-disclosure  laws,  however,  has  been  less  clear.' 

The  dilemma  for  American  courts  has  been  to  accommodate  the  conflict- 
ing principles  of  lex  fori*  and  effective  enforcement,  on  the  one  hand,  and 
concepts  of  due  process  and  international  comity, Von  the  other.  The  grad- 
ual trend  over  the  last  fifteen  years  seems  to  have  been  towards  a  prefer- 
ence for  the  former,  "enforcement"  norm."  There  is,  however,  some  weighty 
authority  for  proponents  of  the  due  process-comity  position.'  Most  re- 
cently, there  have  been  signs  that  the  foreign  non-disclosure  laws  have  as 
a  practical  matter  become  ineffective  as  constraints  on  extraterritorial 
application  of  the  United  States  antitrust  laws,"  but  before  examining 


U.S.  antitrust  laws  to  acts  which  occur  outside  the  borders  of  the  United  States  if  the  acts 
alleged  have  effects  on  commerce  within  the  United  States  or  on  U.S.  foreign  trade.  There 
must  be  an  intent  for  the  act  to  have  such  effect,  but  intent  will  be  presumed  if  the  effect  is 
seen  as  a  natural  or  obvious  consequence  of  the  act.  See  also  Fugate,  supra  note  1,  at  44-47; 
Onkelinx,  Conflict  of  International  Jurisdiction:  Ordering  the  Production  of  Documents  in 
Violation  of  the  Law  of  the  Situs,  74  Nw.  U.L.  Rev.  487,493  (1969)  [hereinafter  cited  as 
Onkelinx);  but  cf.  Raymond,  A  New  Look  at  the  Jurisdiction  in  Aloca,  6  Am.  J.  Int'l  L.  558 
(1967). 

Though  the  debate  on  the  legality  of  extraterritorial  jurisdiction  may  appear  settled  from 
the  perspective  of  U.S.  courts;  it  should  be  emphasized  that  the  assertion  of  such  jurisdiction 
beyond  national  borders  is  believed  by  many  commentators,  particularly  the  British,  to  be 
an  illegal  violation  of  another  nation's  sovereignty  under  international  law. 

3.  See,  e.g.,  Fugate,  supra  note  1,  at  114-28. 

4.  The  doctrine  of  lex  fori  is  that  the  law  of  the  forum  controls  procedure.  3  Beale,  Conflict 
OF  Laws  1600  (1935);  e.g..  Society  International,  Etc.  v.  McGranery,  121  F.  Supp.  435,  444 
(D.D.C.  1953),  modified  and  aff'd,  225  F.2d  532  (D.C.  Cir.  1955),  cert,  denied,  350  U.S.  937 
(1956): 

Procedures  of  the  law  of  the  forum  customarily  govern  law  suits  ....  It  seems 
obvious  that  foreign  law  cannot  be  permitted  to  obstruct  the  investigation  and 
discovery  of  facts  in  a  case,  under  rules  established  as  conducive  to  the  proper 
and  orderly  administration  of  justice  in  a  court  of  the  United  States. 

5.  International  comity  refers  generally  to  the  principle  that  one  nation  will  respect  the 
laws  of  another  in  recognition  of  the  other's  sovereignty.  For  a  discussion  of  the  definition  of 
comity  and  its  historical  roots,  see  Note,  Ordering  Production  of  Documents  Abroad  in  Viola- 
tion of  Foreign  Law,  31  U.  Chi.  L.  Rev.  791,  794-95;  Hansard,  U.S.  Antitrust  Process  Beyond 
Our  Borders:  Jurisdiction  and  Comity,  New  York  Bar  Ass'n,  Section  on  Antitrust  Law, 
Symposium  44,  47-50  (1953). 

For  a  judicial  expression  of  comity  in  the  discovery  context  in  sharp  contrast  to  the  quote 
from  the  McGranery  opinion,  .supra  note  4,  compare  this  statement  of  Judge  Ryan  in  Federal 
Maritime  Commission  v.  DeSmedt,  268  F.  Supp.  972,  974-75  (S.D.N.Y.  1967): 

I  cannot,  of  course,  direct  and  order  anybody  to  violate  the  orders  of  his  native 
land  and  I  don't  intend  to  do  so,  and  I  don't  intend  the  United  States  Court  to 
be  so  presumptuous  as  to  attempt  to  intrude  upon  the  sovereignty  of  any  foreign 
nation  .... 

6.  See,  eg.,  text  at  notes  36-44,  infra. 

7.  See  text  at  note  21  infra.  See  also  Restatement  (Second)  of  Foreign  Relations  Law  of 
THE  United  States  §  40,  quoted  in  full  in  text  at  note  37  infra. 

8.  Sec  text  at  notes  47-53  and  61-69  infra;  see  also,  e.g.,  Rahl  (ed.).  Common  Market  and 
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these  developments,  it  is  necessary  to  survey  briefly  the  early  case  law. 

The  purpose  of  this  Note  is  to  analyze  this  conflict  in  the  context  of  the 
case  law  background,  international  law  norms,  empirical  observations  by 
practitioners,  and  review  of  a  recent  case.  After  this  analytical  treatment 
of  the  problem,  the  Note  will  outline  the  type  of  international  agreement 
which  might  provide  a  partial  solution. 

Though  the  question  of  prohibited  discovery  came  up  earlier  in  two 
grand  jury  investigations  of  international  cartels,*  the  leading  case  in  the 
field  is  Societe  Internationale,  Etc.  u.  Rogers.**^  The  case  was  part  of  the 
long  and  involved  Interhandel  litigation  in  which  a  Swiss  holding  company 
sought  return  of  property  which  had  been  seized  by  the  Alien  Property 
Custodian  during  World  War  II  pursuant  to  the  Trading  with  the  Enemy 
Act.  The  government  sought  certain  records  of  the  Swiss  company  in  an 
attempt  to  prove  that  the  Swiss  company  had  been  German-controlled. 
The  plaintiff  did  not  fully  comply  with  the  discovery  order  on  grounds  that 
to  do  so  would  violate  Swiss  penal  law  and  an  order  of  the  Swiss  govern- 
ment forbidding  production  of  the  records  in  question." 

Throughout  proceedings  at  the  district  court  level,  the  court  held  that 
foreign  illegality  was  not  an  adequate  excuse  for  non-compliance  with  the 
discovery  order  and  that  failure  to  comply  justified  dismissal  of  the  com- 
plaint. During  these  proceedings,  the  plaintiff  sought  waivers  from  the 
Swiss  government  so  that  it  might  comply  with  the  court's  order.  Though 
it  received  waivers  for  over  190,000  of  the  documents,  the  Swiss  company 
was  unable  in  the  end  to  comply  fully  and  its  case  was  dismissed  with 
prejudice.'^ 

The  Supreme  Court  reversed  and  remanded,  finding  that  the  remedy  of 
dismissal  was  not  justified  in  view  of  the  extensive  good  faith  efforts  made 
by  the  Swiss  plaintiff  to  comply  with  the  discovery  order.  In  the  course  of 
the  opinion,  however,  the  Court  strongly  implied  that  American  courts 

Amkrican  Antitrust  118-119  (1970);  Fugate,  An  Overview  of  Antitrust  Enforcement  and  the 
Multinational  Corporation,  8  J.  Int'l  L.  &  EcoN.  1,  3  (1973):  "From  a  litigation  standpoint, 
U.S.  antitrust  authorities  have  no  real  difficulty  in  obtaining  information  (or  securing  anti- 
trust relief)  in  an  antitrust  suit  where  the  parent  company  is  headquartered  in  the  United 
States." 

9.  In  re  Investigation  of  World  Arrangements,  13  F.R.D.  280  (D.D.C.  1952)  (Oil  Cartel 
case);  In  re  Grand  Jury  Subpoenas  Duces  Tecum,  72  F.  Supp.  1013  (S.D.N.Y.  1947)  (Interna- 
tional Paper  Companies  case);  see  also,  In  re  Grand  Jury  Investigation  of  the  Shipping 
Industry.  186  F.  Supp.  298  (D.D.C.  1960). 

10.  357  U.S.  197  (1958).  Though  not  an  antitrust  case,  Societe  Internationale  had  the 
precedential  advantage  of  having  facts  which  directly  pitted  the  need  for  the  documents 
against  a  criminal  law  prohibiting  production.  In  the  0(7  Cartel,  International  Paper 
Companies,  and  Shipping  Cartel  cases,  .supra  note  9,  on  the  other  hand,  there  were  assertions 
of  foreign  prohibition  and  disapproval,  but  no  clear-cut  criminal  liability. 

11.  357  U.S.  at  200. 

12.  Id.  at  203. 
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have  the  power  to  issue  discovery  orders  even  where  compliance  with  them 
would  be  illegal  under  the  laws  of  the  situs.'-'  Thus,  though  the  Court's 
holding  was  narrowly  confined  to  the  particular  facts  of  the  case,  Snciete 
Internationale  is  invariably  cited  by  both  sides  in  prohibited  discovery 
cases  for  one  of  the  following  two  propositions:  (1)  liability  under  a  foreign 
non-disclosure  law  is  no  excuse  for  non-compliance  with  a  validly-issued 
discovery  order,"  and  (2)  dismissal  or  similarly  harsh  sanctions  should  not 
be  used  when  a  party's  good-faith  inability  to  comply  is  due  to  foreign 
penal  laws  forbidding  compliance.'-' 

Actually,  these  propositions  both  overstate  to  a  certain  extent  what  the 
Court  actually  held.  The  Court  did  not  say  that  foreign  illegality  is  never 
a  barrier  to  discover^': 

We  do  not  say  that  this  ruling  would  apply  to  every  situation 
where  a  party  is  restricted  by  law  from  producing  documents  over 
which  it  is  otherwise  shown  to  have  control.  Rule  34  is  sufficiently 
flexible  to  be  adapted  to  the  exigencies  of  particular  litigation. 
The  propriety  of  the  use  to  which  it  is  put  depends  upon  the 
circumstances  of  a  given  case,  and  we  hold  only  that  accommoda- 
tion of  the  Rule  in  this  instance  to  the  policies  underlying  the 
Trading  with  the  Enemy  Act  justified  the  action  of  the  District 
Court  in  issuing  this  production  order.'" 

Neither  did  the  Court  say  that  no  stringent  remedies  could  be  employed 
for  an  innocent  failure  to  comply: 

It  may  be  that  in  the  absence  of  complete  disclosure  by  peti- 
tioner, the  District  Court  would  be  justified  in  drawing  inferences 
unfavorable  to  petitioner  as  to  particular  events  ....  On  re- 
mand, the  District  Court  possesses  wide  discretion  to  proceed  in 
whatever  manner  it  deems  most  effective  ....  We  decide  only 
that  on  this  record  dismissal  of  the  complaint  with  prejudice  was 
not  justified." 

The  Court  made  three  other  strong  suggestions  in  Societe  Internationale 
which  are  often  cited.  The  first  is  that  there  is  a  very  substantial  require- 
ment of  good  faith  on  the  part  of  the  party  seeking  to  avoid  the  conse- 
quences of  failure  to  comply  with  a  valid  discovery  order  on  grounds  of 
foreign  criminal  liability.'"  The  Court  strongly  implied  a  requirement  that 


V.].  Id.  at  20.^. 

14.  Sec.  CM-,  United  States  v.  First  National  City  Bank,  396  F.2d  897,  900-901  (2d  Cir. 
1968). 

I.').  See.  CM  ,  Application  of  Chase  Manhattan  Bank,  297  F.2d  611,  613  (2d  Cir.  1962). 

16.  ■^h^  U.S.  at  205-206. 

17.  Id.  at  213. 

18.  Sec.  €.(•-,  Montship  Lines,  Ltd.  v.  Federal  Maritime  Board.  295  F.2d  147,  156  (1961); 
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the  party  seek  a  waiver  of  the  prohibiting  law  from  the  foreign  country  and 
also  that  any  evidence  of  collusion  with  the  foreign  government  in 
"coiirtjingl  legal  impediments  .  .  .  would  have  a  vital  bearing  on  justifi- 
cation for  dismissal  of  the  action."'" 

The  second  implication  of  the  case  which  is  sometimes  argued  by  liti- 
gants—particularly discovery  order  respondents — is  that  the  Due  Process 
Clause  of  the  Fifth  Amendment  may  preclude  the  use  of  dismissal  (or  any 
other  sanction  which  prevents  a  fair  trial  on  the  merits)  as  a  remedy  in 
situations  where  failure  to  comply  with  the  discovery  order  is  due  to  the 
fear  of  foreign  criminal  liability.'^"  The  Court  raised  the  question  squarely, 
saying  that  two  earlier  (non-international)  cases  left  open  the  question 
"whether  Fifth  Amendment  due  process  is  violated  by  the  striking  of  a 
complaint  because  of  a  plaintiff's  inability,  despite  good-faith  efforts,  to 
comply  with  a  pretrial  production  order. "^'  The  Court  found  that  the  Swiss 
plaintiffs  failure  here  "was  due  to  inability  fostered  neither  by  its  own 
conduct  nor  by  circumstances  within  its  control,"  but  it  backed  away  from 
a  holding  based  solely  on  a  Fifth  Amendment  interpretation.^-  Instead, 
while  noting  the  "serious  constitutonal  questions,"  the  Court  relied  on  the 
equitable  remedy  language  of  Rule  37  of  the  Federal  Rules  of  Civil  Proce- 
dure (authorizing  any  order  which  is  "just")  to  overturn  the  use  of  the 
dismissal  remedy  in  this  case.-' 

The  third  element  of  Societe  Internationale  cited  in  subsequent  deci- 
sions is  the  implied  finding  that  the  documents  sought  must  be  material 
for  the  Court  to  compel  discovery. ^^  The  standard  of  materiality,  however, 
was  not  made  clear.  The  Government  apparently  alleged  "relevancy" 
which  the  Swiss  petitioner  did  not  dispute.  The  District  Court,  however, 
found  "that  such  records  might  prove  to  be  crucial  in  the  outcome  of  this 
litigation."-' 

It  is  against  this  background  of  ambiguity  and  suggestion  that  American 
courts  have  considered  the  prohibited  discovery  cases  of  the  last  fifteen 
vears.-'" 


I'nitpci  States  v.  Standard  Oil,  23  F.R.D.  1,  4-5  (S.D.N.Y.  1958).  Onkelinx,  supra  note  2,  has 
observed  (at  511)  that  the  good  faith  test  adopted  by  the  Supreme  Court  had  also  been  used 
in  the  0/7  Cartel  case,  supra  note  9. 

19.  357  U.S.  at  209. 

20.  This  argument  is  not  treated  in  a  reported  opinion  involving  foreign  parties;  but  see 
Thorpe  v.  Thorpe,  :m4  F.2d  692,  695  (D.C.  Cir.  1966).  In  prohibited  discovery  cases,  where 
the  court's  decision  often  does  not  appear  in  the  form  of  a  reported  opinion,  the  constitutional 
argument,  where  made,  appears  in  the  briefs. 

21.  .357  U.S.  at  209. 

22.  Id.  at  211-212. 

23.  Id.  at  207,  212. 

24.  Sec.  e  fi..  Von  der  Heydt  v.  Kennedy,  299  F.2d  459,  461  (D.C.  Cir.  1962). 

25.  3,57  U.S.  at  200-201  (empha.sis  added). 

26.  Some  further  ambiguities  of  the  Societe  Internationale  opinion  were  described  in 
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II. 

In  the  years  immediately  following  the  Societe  Interriationale  case,  the 
courts,  particularly  in  the  District  Court  for  the  Southern  District  of  New 
York  and  the  Second  Circuit,  did  not  seem  to  follow  the  Supreme  Court's 
lead  in  asserting  the  power  of  U.S.  courts  to  compel  discovery  even  where 
illegal  under  the  law  of  the  situs  of  the  documents.  In  First  National  City 
Bonk  V.  IRS,  the  Second  Circuit  said: 

.  .  .  the  Bank  argues  that  production  of  the  branch's  records 
located  in  Panama  would  require  action  by  personnel  in  Panama 
in  violation  of  the  Constitution  and  laws  of  Panama.  If  such  were 
the  fact  we  should  agree  that  the  production  of  the  Panama  re- 
cords should  not  be  ordered." 

These  cases  also  contained  frequent  references  to  principles  of  interna- 
tional comity,  a  subject  which  had  not  been  treated  by  the  Supreme  Court 
in  Societe  Internatinale.  In  Ings  v.  Ferguson,  the  Second  Circuit  stated: 

Upon  fundamental  principles  of  international  comity,  our  courts 
dedicated  to  the  enforcement  of  our  laws  should  not  take  such 
action  as  may  cause  a  violation  of  the  laws  of  a  friendly  neighbor 
or,  at  least,  an  unnecessary  circumvention  of  its  procedures 
.  .  .  .  If  .  .  .  production  were  declared  illegal,  the  motion  to 
quash  should  be  granted  as  indicated  in  National  City  and  in  the 
decision  below  because  the  exception  of  illegality  under  foreign 
law  would  have  been  met.^" 

Similarly,  in  Application  of  Chase  Manhattan  Bank,  the  samie  court  as- 
serted: 

The  Government,  as  well  as  other  litigants,  has  a  real  interest  in 
civil  and  criminal  cases  in  obtaining  evidence  wherever  located. 
However,  we  also  have  an  obligation  to  respect  the  laws  of  other 
sovereign  states  even  though  they  may  differ  in  economic  and 
legal  philosophy  from  our  own." 

These  cases  were  criticized  for  departing  from  the  case-by-case,  balanc- 
ing approach  implicit  in  Societe  Internationale  and  for  automatically  de- 


Ordcring  Production  of  Documents  Abroad,  supra  note  5,  at  793: 

It  should  be  noted,  however,  that  the  Court  did  not  make  clear  under  what 
circumstances  production  orders  violating  foreign  law  would  be  valid,  when  non- 
compliance with  a  production  order  would  be  sanctioned,  and  in  what  manner, 
nor  whether  a  subpoena  duces  tecum  could  also  be  issued  under  similar 
circumstances. 

27.  271  F.2d  616,  619  (2d  Cir.  1959). 

28.  282  F.2d  149,  152-53  (2d  Cir.  1960). 

29.  297  F.2d  611,  613  (2d  Cir.  1962). 
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ferring  to  assertions  of  foreign  sovereignty.*'  It  is  also  true  that  the  early 
cases  did  not  seem  to  observe  the  clear  distinction  that  the  Supreme  Court 
made  between  power  to  compel  discovery  and  the  appropriate  sanctions 
for  failure  to  comply.'"  Perhaps  it  can  be  said  in  their  favor,  however,  that 
these  cases  were  more  responsive  than  Societe  Internationale  to  the  bitter 
protests  of  foreign  governments  over  the  years  to  attempts  to  compel  dis- 
covery'- and  were  properly  sensitive  to  the  possibility  of  encroachment  by 
the  courts  into  the  area  of  foreign  affairs.  In  addition,  these  cases  also 
raised  valid  questions  about  whether  the  right  to  compel  discovery  where 
illegal  under  foreign  law  extended  to  witnesses  as  well  as  parties  (via  sub- 
poenas duces  tecum),'^'^  and  whether  it  existed  where  alternative  methods 
such  as  letters  rogatory  existed  to  obtain  evidence.^ 


34 


30.  See,  e.g..  Note,  Subpoena  of  Documents  Located  in  Foreign  Jurisdiction,  supra  note 
1,  at  300;  Ordering  Production  of  Documents  Abroad,  supra  note  5,  at  794-97.  Cf.  the  more 
analytical,  but  less  negative  treatment  of  these  cases  in  Onkeiinx,  supra  note  2,  at  507-527. 

31.  Note  that  in  the  Second  Circuit  cases  under  discussion  the  opinions  seemed  to  use 
evidence  of  the  foreign  law  and  good  faith  to  determine  whether  discovery  should  be  ordered, 
rather  than  merely  as  guidelines  for  what  sanctions,  if  any,  should  be  imposed  under  Rule 
37.  Cf.  Societe  Internationale  at  208: 

Whatever  its  reasons,  petitioner  did  not  comply  with  the  production  order.  Such 
reasons,  and  the  willfulness  or  good  faith  of  petitioners,  can  hardly  affect  the  fact 
of  noncompliance  and  are  relevant  only  to  the  path  which  the  District  Court 
might  follow  in  dealing  with  the  petitioner's  failure  to  comply. 
See  also  Wright,  Discovery,  35  F.R.D.  39,  at  81  (1964): 

The  effect  of  those  (foreign  nondisclosure)  laws  is  considered  in  determining 
what  sanction  to  impose  for  noncompliance  with  the  order,  rather  than  regarded 
as  a  reason  for  refusing  to  order  production. 

32.  These  protests  were  especially  heated  in  the  three  cartel  cases  cited  supra  at  note  9. 
For  an  exhaustive  compilation  of  the  foreign  protests  with  texts  of  the  diplomatic  notes,  etc., 
see  Haight,  Extracts  From  Some  Published  Material  on  Official  Protests,  Directives,  Prohibi- 
tions, Comments.  Ftc,  Report  of  the  Fifty-First  Conference  (Tokyo)  of  the  International 
Law  Association  565-92  (1964). 

33.  See.  e.g.,  Ings  v.  Ferguson,  282  F.2d  149,  150  (2d  Cir.  1960).  The  primary  focus  of  this 
Note  is  on  instances  where  a  discovery  order  is  made  to  a  party.  This  and  other  cases  involving 
witnesses,  subpoenas  duces  tecum,  and  remedies  such  as  contempt  (instead  of  dismissal)  are 
cited  throughout  the  Note,  however,  since  the  conflicts,  jurisdictional  and  international  law 
issues  are  parallel.  Accordingly,  the  term  "discovery"  as  used  herein  covers  the  pre-trial 
obtaining  of  information  from  both  parties  and  witnesses. 

34.  Id.  at  151  (Court  suggested  use  of  letters  rogatory  procedure);  Application  of  Chase 
Manhattan  Bank,  191  F.  Supp.  206  (S.D.N.Y.  1961),  aff'd  297  F.2d  611  (2d  Cir.  1962)  (Court 
suggested  government  seek  extrajudicial  assistance  from  the  Panamanian  government). 
Letters  rogatory  are  defined  as: 

A  formal  communication  in  writing,  sent  by  a  court  in  which  an  action  is  pending 
to  a  court  or  judge  of  a  foreign  country,  requesting  that  the  testimony  of  a  witness 
resident  within  the  jurisdiction  of  the  latter  court  may  be  there  formally  taken 
under  its  direction  and  transmitted  to  the  first  court  for  use  in  the  pending  action. 
Black's  Law  Dictionary  1050  (rev.  4th  ed.  1968). 

Use  of  letters  rogatory,  Commissions,  and  the  like  to  obtain  evidence  abroad  are  not  strictly 
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In  any  case,  events  of  the  latter  half  of  the  decade  seenr>ed  to  mitigate 
the  influence  of  these  cases.  The  Restatement  (Second)  of  Foreign 
Relations  in  1965,  disputed  the  existence  of  the  "exception  of  illegality 
under  foreign  law."  Instead,  it  returned  to  a  position  more  in  line  with  the 
Societe  Internationale  case.  Section  39(1)  stated: 

A  state  having  jurisdiction  to  prescribe  or  enforce  a  rule  of  law  is 
not  precluded  from  exercising  its  jurisdiction  solely  because  such 
exercise  requires  a  person  to  engage  in  conduct  subjecting  him  to 
liability  under  the  law  of  another  state  having  jurisdiction  with 
respect  to  that  conduct. •'■• 

Section  40  qualified  section  39  by  calling  for  the  self-restraint  on  enforce- 
ment that  characterized  Societe  Internationale: 

Where  two  states  have  jurisdiction  to  prescribe  and  enforce  rules 
of  law  and  the  rules  they  may  prescribe  require  inconsistent  con- 
duct upon  the  part  of  a  person,  each  state  is  required  by  interna- 
tional law  to  consider,  in  good  faith,  moderating  the  exercise  of 
its  enforcement  jurisdiction,  in  the  light  of  such  factors  as 

(a)  vital  national  interests  of  each  of  the  states, 

(b)  the  extent  and  the  nature  of  the  hardship  that  inconsist- 
ent enforcement  actions  would  impose  upon  the  person, 

(c)  the  extent  to  which  the  required  conduct  is  to  take  place 
in  the  territory  of  the  other  state, 

(d)  the  nationality  of  the  person,  and 

(e)  the  extent  to  which  enforcement  by  action  of  either  state 
can  reasonably  be  expected  to  achieve  compliance  with  the  rule 
prescribed  by  that  state.'" 

Similarly,  the  1967  Draft  of  the  Restatement  of  Conflicts  eliminated  the 
illegality  qualification  in  its  section  on  overlapping  jurisdictions  so  that  the 
new  section  read  simply:  "A  state  has  power  to  exercise  judicial  jurisdic- 
tion, to  do  an  act,  or  to  refrain  from  doing  an  act  in  another  state."" 


within  the  scope  of  this  Note.  For  a  general  introduction  to  these  topics,  with  a  good  bibliogra- 
phy, see  Ebb,  International  Business— Regulation  and  Protection  313-314  (1964).  See  also 
note  106  infra. 

35.  Restatement  (Second)  of  Foreign  Relations  Law  of  the  United  States  §  39(1)(1965). 

36.  Id.  §  40.  For  an  analysis  of  these  changes  in  the  Restatement,  see  Metzger,  The 
Restatement  of  Foreign  Relations  Law  of  the  United  States:  Bases  and  Conflicts  of 
Jurisdiction,  41  N.Y.U.L.  Rev.  7  (1966);  see  aLso  Lenhoff,  International  Law  and  Rules  on 
IntcrnatinnalJurisdiction,  50  Cornell  L.  Rev.  5  (1964). 

37.  Restatement  (Second)  of  Conflict  of  Laws  §  53  (Proposed  Official  Draft,  1967), 
adopted  in  Restatement  (Second)  of  Conflict  of  Laws  (1971).  Cf.  Restatement  of  Conflict 
OF  Laws  §  94  (1934): 

A  state  can  exercise  jurisdiction  through  its  courts  to  make  a  decree  directing  a 
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Finally,  the  Federal  Rules  of  Civil  Procedure  were  amended  in  1970  so 
that  they  conformed  to  the  Societe  Internationale  holding  and  eliminated 
the  distinction  between  "refusal"  and  "failure"  to  comply  with  discovery 
orders.  The  removal  of  the  element  of  wilfulness  from  the  requirements  for 
use  of  the  Rule  37  remedies  was  a  further  indication  that,  increasingly,  a 
premium  was  being  placed  on  the  effective  use  of  the  discovery  tools. ^^ 

Gradually,  the  cases  of  this  period  also  started  to  take  a  different  ap- 
proach. United  States  u.  First  National  City  Bank,^^  relied  heavily  on  the 
Restatement  (Second)  of  Foreign  Relations  and  held  that  possible  German 
civil  liability  (especially  where  other  remedies  existed  for  aggrieved  Ger- 
man clients  and  where  the  bank  branch  had  a  good  defense)  was  not  an 
adequate  excuse  for  failure  to  comply  with  a  discovery  order.  The  bank  and 
one  of  its  vice  presidents  were  held  in  civil  contempt.  The  case  also  differed 
at  least  in  tone  from  the  earlier  ones  in  that  it  dwelt  on  the  overriding 
importance  of  vigorous  enforcement  of  the  antitrust  laws  (the  "corner- 
stones of  this  nation's  economic  policies").^" 

A  1971  district  court  case  involving  Quebec's  non-disclosure  law, 
American  Industrial  Contracting,  Inc.  v.  Johns- Mansville  Corp.,*'  followed 
the  Restatement  and  First  National  City  Bank,  holding  that  the  strong 
public  policy  behind  the  U.S.  antitrust  laws  demanded  that  certain  infor- 
mation be  produced  if  possible,  notwithstanding  a  provision  in  the  laws  of 
Quebec  which  prohibited  the  sending  of  any  business  document  or  resume 
or  digest  of  any  such  document  out  of  the  province. 

Other  cases  reaffirmed  that  non-disclosure  laws  were  not  of  themselves 
barriers  to  discovery  orders,  though  some  of  them  also  held  that  certain 
summary  sanctions  were  too  harsh  to  be  appropriate  remedies  for  good- 
faith  inability  to  comply.  Foe  example,  in  a  shipping  conference  rate 
complaint  case,   Calcutta  E.    Coast  of  India  and  E.   Pakistan /U.S.  A. 


party  subject  to  the  jurisdiction  of  the  court  to  do  an  act  in  another  state,  provided 
such  act  is  not  contrary  to  the  law  of  the  state  in  which  it  is  to  be  performed. 

38.  See  Advisory  Committee's  note  to  the  1970  amendment  of  Rule  37  suggesting  that  a 
reason  for  the  change  was  that  the  wording  of  the  old  version  of  Rule  37  had  resulted  in  the 
discovery  sanctions  not  being  used  frequently  enough.  See  also  Rosenberg,  Sanctions  to 
Effectuate  Pretrial  Discovery,  58  Coi.UM.  L.  Rev.  480  (1958). 

39.  396  F.2d  897  (2d  Cir.  1968). 

40.  Despite  the  unique  use  of  such  a  remedy,  however,  the  case  did  show  certain  elements 
of  the  earlier  Second  Circuit  tendency  to  stray  from  the  Supreme  Court's  opinion  in  the 
interest  of  international  comity.  For  example,  though  the  Societe  Internationale  case  was 
seemingly  limited  to  instances  where  the  conflicting  liability  was  criminal,  the  court  here 
said; 

We  would  be  reluctant  to  hold,  however,  that  the  mere  absence  of  criminal  sanc- 
tions abroad  necessarily  mandates  obedience  to  a  subpoena.  Such  a  rule  would 
show  scant  respect  for  international  comity  .... 
396  F.2d  at  902. 

41.  326  F.  Supp.  879  (W.D.  Pa.  1971). 
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Conference,*^  the  Court  of  Appeals  for  the  District  of  Columbia  ruled  that 
although  the  district  court  had  the  authority  to  issue  discovery  orders 
where  contrary  to  the  non-disclosure  statutes  of  India,  Great  Britain,  and 
the  Netherlands,  the  Federal  Maritime  Commission  had  abused  its  discre- 
tion in  canceling  the  entire  conference  agreement  when  the  shipping  com- 
panies did  not  produce  the  documents  sought.  Significantly,  however,  the 
court  suggested  that  disapproval  of  the  proposed  rate  might  have  been  a 
permissible  sanction;  in  effect,  this  would  have  been  a  summary  remedy 
of  sorts  itself  since  rejection  of  the  rate  increase  was  the  relief  originally 
sought.'' 

Still  other  cases  of  this  period  added  shape  to  the  materiality  require- 
ment suggested  by  Societe  Internationale.  For  example,  in  Trade  Develop- 
ment Rank  V.  Continental  Insurance  Co.,**  the  Second  Circuit  upheld  the 
district  court's  decision  not  to  compel  production  of  documents  revealing 
the  identity  of  Swiss  bank  account  holders  where  that  was  illegal  under 
Swiss  law  and  where,  more  important,  the  identity  of  the  bank's  customers 
"was  not  essential  to  the  issue  on  trial. "^'' 


42.  399  F.2d  994  (D.C.  Cir.  1968). 

43.  Id.  at  996-98.  The  Calcutta  case  was  the  culmination  of  extensive  litigation  concerning 
discovery  from  foreign  members  of  a  shipping  conference.  Pursuant  to  a  complaint  about  an 
increase  in  the  rate  charged  for  transporting  jute,  the  FMC  ordered  subpoenas  duces  tecum 
issued  to  the  conference  members.  Upon  their  refusal,  proceedings  were  instituted  to  compel 
compliance.  The  district  court  granted  enforcement,  Ludlow  Corp.  v.  DeSmedt,  249  F.  Supp. 
496  (S.D.N.Y.  1966),  aff'd  sub  nom.,  Federal  Maritime  Commission  v.  DeSmedt,  366  F.2d 
464,  cert,  denied,  385  U.S.  974  (1966).  Four  of  the  members  then  pleaded  their  countries'  non- 
disclosure laws  as  excuses  for  non-production.  The  Commission  instituted  contempt  proceed- 
ings in  the  District  Court,  but  this  relief  was  denied  as  inappropriate.  Federal  Maritime 
Commission  v.  DeSmedt,  268  F.  Supp.  972  (S.D.N.Y.  1967).  The  Commission  then  cancelled 
the  entire  shipping  conference  agreement  (by  which  common  tariffs  are  set  and  exempted 
from  the  antitrust  laws).  It  was  this  action  that  the  Calcutta  case  reviewed. 

44.  469  F.2d  35  (2d  Cir.  1972). 

45.  The  dispute  at  trial  was  whether  an  insurer  could  refuse  to  pay  the  insured  Swiss  bank 
for  losses  it  had  suffered  as  a  result  of  embezzlement  and  fraud  by  one  of  the  bank's  employ- 
ees, on  grounds  that  the  bank  should  have  known  of  the  conduct  months  before  it  did  and  so 
could  have  averted  much  of  the  loss.  Given  this  issue  and  the  facts  of  the  case,  the  court  held 
that  the  documents  which  were  provided — transcripts  of  customers'  accounts,  auditors'  work 
sheets,  brokers'  slips  and  other  bank  records — were  adequate  to  enable  the  defendant  to 
prepare  for  trial. 

That  the  latter  documents  were  available  despite  Swiss  secrecy  laws  (Article  47(b)  of  the 
Federal  Bank  Act;  Article  273  of  the  Penal  Code)  which  had  been  invoked  in  the  past  to  block 
production  of  virtually  any  business  documents  for  use  by  foreign  authorities  is  attributable 
to  a  series  of  informal  agreements  worked  out  between  the  Swiss  and  United  States  govern- 
ments. See,  e.fi.,  N.Y.  Times,  May  24,  1963,  at  39,  col.  3.  In  addition,  there  is  now  a  U.S.- 
Swiss Treaty  on  Mutual  Assistance  in  Criminal  Matters  (U.S.  Dept.  of  State  Press  Release, 
May  25,  1973)  which  has  been  signed  by  both  parties,  but  not  yet  ratified  by  either. 
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III. 

Reported  cases,  however,  are  not  the  only  available,  or  even  necessarily 
the  best,  index  for  measuring  developments  in  a  particular  area  of  the  law, 
especially  when  the  area  involves  judicial  decisions  at  the  pre-trial  stage 
for  which  opinions  are  rarely  written.  It  was  based  on  this  assumption  that 
the  author  consulted  nine  experts  on  this  problem.^*  Their  expertise  stems 
from  actual  experience  before  district  courts,  with  foreign  clients  and 
sometimes  foreign  governments,  and  in  the  enforcement  of  U.S.  antitrust 
laws.  They  are,  in  the  main,  Washington-based,  though  nearly  all  have 
experience  in  courts  outside  Washington.  Their  analysis  of  the  current 
status  of  the  foreign  illegality  excuse  for  non-production  of  documents  in 
U.S.  antitrust  litigation  is  quintessentially  practical.  Though  their  opin- 
ions were  not  by  any  means  uniform,  the  following  generalizations  emerged 
by  consensus. 

(1)  District  court  judges  take  discovery  very  seriously.  They  do  not 
hesitate  to  order  discovery  in  the  face  of  foreign  illegality.  They  are  aware 
that  foreign  governments  often  waive  their  non-disclosure  laws,  and  that, 
though  in  theory  criminal  liability  may  exist  for  compliance  with  an  Amer- 
ican discovery  order,  in  fact  those  who  comply  rarely  if  ever  go  to  jail." 

(2)  Normally,  there  is  a  negotiated  settlement  involving  at  least  a  par- 
tial waiver  of  the  foreign  law.  Judges,  charged  with  the  enforcement  of  the 
public  interest  and  private  rights  under  the  United  States  antitrust  laws, 
often  do  not  hesitate  to  enter  the  bargaining  in  effect  by  threatening  harsh 
remedies  for  noncompliance,  thus  exercising  leverage  for  a  favorable  settle- 
ment.** 

46.  They  were:  Wilbur  L.  Fugate,  Counsel  to  Glassie,  Pewett,  Beebe  and  Shanks,  Washing- 
ton, D.C.  (formerly  Chief  of  the  Foreign  Commerce  Section,  Antitrust  Division,  U.S.  Depart- 
ment of  Justice);  Sigmund  Timberg,  attorney,  Washington,  D.C.  (international  commerce 
and  antitrust  practitioner  and  scholar,  author  of  several  articles  in  the  field);  Ronald  M. 
Wawrzyn,  Staff  Attorney,  Patent  Unit,  Antitrust  Division,  Department  of  Justice  (litigator 
in  the  Reecham  case  discussed  in  section  IV,  infra);  Daniel  J.  Plaine,  Associate,  Steptoe  & 
Johnson,  Washington,  D.C.  (counsel  for  Beecham);  Joseph  Griffin,  Associate,  Arent,  Fox, 
Kintner,  Plotkin  &  Kahn,  Washington,  D.C;  Alexandra  Denman,  Associate,  Donovan,  Lei- 
sure, Newton  &  Irvine,  Washington,  D.C;  Vernon  Vig,  Partner,  Donovan,  Leisure,  Newton 
&  Irvine,  New  York  City;  Mark  Spiegel,  Economic  and  Business  Affairs  Section,  Legal  Ad- 
visor's Office,  Department  of  State. 

47.  Thus  current  courts  may  from  experience  have  a  more  realistic  view  of  the  actual 
consequences  of  such  discovery  orders.  Cf.,  for  instance.  Judge  Kirkland  in  the  Oil  Cartel 
case,  13  F.R.D.  280,  302  (D.D.C  1952):  ".  .  .  this  court  does  not  particularly  desire  to 
promulgate  a  'procedural  order'  imposing  serious  criminal  penalties  under  foreign  substantive 
law." 

48.  Another  way  of  expressing  this  point  is  to  say  that  judges  would  rather  see  Rule  37 
operate  in  remedial  rather  than  punitive  fashion.  As  Judge  Wisdom  held:  "The  rule  is  de- 
signed to  empower  the  court  to  compel  production  of  evidence  by  the  imposition  of  reasonable 
sanctions."  Dorsey  v.  Academy  Moving  &  Storage,  Inc..  423  F.2d  858,  860-61  (5th  Cir.  1970). 
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(3)  As  a  result  of  (1)  and  (2),  threatened  remedies  need  rarely  be  ulti- 
mately exercised. 

(4)  Implicit  in  the  above  is  that  courts  are  slow  to  find  the  "good  faith 
inability  to  comply"  which  the  Supreme  Court  found  present  in  Societe 
Internationale.  Since  such  a  finding  is  a  prerequisite  to  the  raising  of  a  due 
process  objection,  the  constitutional  issue  is  rarely  reached. 

(5)  Though  the  courts  follow  Societe  Internationale  in  that  dismissal 
or  default  judgment  is  not  used  for  failure  to  comply,  they  do  not  hesitate 
to  announce  their  intention  to  draw  negative  inferences  of  fact  under  Riile 
37  should  full  production  not  occur.  In  many  cases,  such  a  threat  is  equiva- 
lent to  a  threat  of  a  default  judgment. 

(6)  On  the  other  hand,  a  foreign  non-disclosure  law,  or  even  the  status 
of  being  a  foreign  witness  or  a  party,  can  he  used  to  obtain  certain  conces- 
sions on  discovery  short  of  noncompliance.  Particularly  when  faced  with  a 
foreign  non-disclosure  law,  courts  may  be  more  sensitive  to  requests  for 
reduction  in  the  number  of  documents  required,  for  location  of  depositions 
in  the  foreign  country,  and  for  copying  of  documents  or  other  arrangements 
to  minimize  disruption  in  the  daily  operations  of  the  foreign  company. 
Additionally,  courts  in  this  situation  may  simply  decide  to  proceed  to  trial 
with  less  documentary  evidence  than  one  of  the  parties  might  want,  partic- 
ularly if  the  documents  sought  are  not  crucial. 

(7)  Courts  may  be  affected  by  protests  of  foreign  governments  to  the 
compulsion  of  discovery,  but  these  instances  are  quite  rare.  Normally, 
where  the  foreign  government  does  protest,  the  complaint  is  lodged  by  the 
government's  embassy  with  the  Department  of  State.  The  Department  of 
State  then  informs  the  Justice  Department  or,  in  rare  cases,  the  court,  but 
the  Department  of  State  actively  intervenes  only  in  extreme  cases  (e.g., 
those  involving  pending  treaty  negotiations,  national  security  issues,  and 
the  like).'" 

(8)  Any  evidence  of  collusion  with  the  foreign  government  in  order  to 
obtain  a  prohibition  against  production  of  documents  will  result  in  severe 
prejudice  to  the  entire  case  of  the  party  seeking  to  avoid  discovery."*" 

See  also.  Ordering  l^oduction  of  Documents  Abroad,  supra  note  5,  at  806:  "By  thus  delaying 
the  decision  as  to  sanctions,  courts  can  utilize  their  sanctioning  power  most  effectively,  while 
at  the  same  time  being  ensured  of  maximum  efforts  at  compliance  on  the  part  of  the  party 
ordered  to  produce." 

49.  On  the  other  hand,  the  cases  indicate  that  courts  will  take  judicial  notice  of  the  afcsence 
of  foreign  protests  to  compelling  of  discovery  or  of  objections  from  the  State  Department  that 
the  court  is  intruding  into  the  conduct  of  foreign  relations.  E.g.,  United  States  v.  First 
National  City  Bank,  ;i96  F.2d  897,  904  (2d  Cir.  1968);  American  Industrial  Contracting,  Inc. 
V.  Johns-Manville  Corp.,  326  F.  Supp.  879,  880-81  (W.D.  Pa.  1971). 

.50.  This  rule  seems  to  reflect  a  strict  application  of  the  good  faith  test  applied  in  Societe 
Internationale  and  its  progeny.  As  used  in  the  reported  cases,  however,  the  test  seems  limited 
to  activities  by  the  foreign  party  aimed  at  getting  the  foreign  government  to  invoke  its 
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(9)  The  status  of  the  party  and  the  type  of  case  affects  the  attitude  of 
the  cdurt.  Here  the  experts  differed  on  their  theories,  though  there  was  a 
consensus,  for  instance,  that  a  private  plaintiff  seeking  to  invoke  a  foreign 
non-disclosure  law  to  excuse  non-production  would  receive  the  least  con- 
sideration.'' There  was  some  diiference  of  opinion,  however,  as  to  whether 
certain  types  of  defendants  who  had  arguably  "submitted"  to  some  form 
of  Ifnited  States  jurisdiction  would  be  treated  differently  from  other,  more 
purely  "foreign"  defendants.'-'  Also,  there  is  a  sharp  difference  of  opinion 

aln-ady-t'xistinf>  (but  non-self-executing)  laws  to  prohibit  disclosure  and  production  of  docu- 
ments. The  principle,  it  is  submitted,  should  extend  also  to  efforts  to  obtain  enactment  of 
such  laws. 

The  application  of  an  estoppel  theory  to  these  situations  was  suggested  in  Subpoena  of 
Doiiimi'nt.-i  [juated  in  Foreign  Jurisdiction,  supra  note  1,  at  304;  see  also  People  v.  Rezek, 
410  III.  618,  628,  103  N.E.2d  127,  132  (1951):  "self-created  liability  will  not  suffice;  nor  will 
|)assive  inactivity  when  reasonable  effort  might  secure  compliance."  But  cf.  Application  of 
Chase  Manhattan  Bank,  297  F.2d  611,  612  (2d  Cir.  1962),  in  which  the  court  did  not  apply 
such  a  doctrine  and  accepted  as  a  valid  excuse  to  production  a  Panamanian  non-disclosure 
law  (see  Articles  89  and  93  of  Law  No.  17  of  the  Republic  of  Panama,  dated  Jan.  30,  1961) 
enacted  on  the  return  date  of  the  U.S.  District  Court's  subpoena,  which  had  been  extended 
at  the  request  of  Chase  Manhattan.  See  also  Graziano,  Foreign  Governmental  Compulsion 
As  a  Defense  in  U.S.  Antitrust  Law,  7  Va.  J.  Int'l  L.  100,  116  (1967)  (solicitation  of  govern- 
ment action  beyond  the  reach  of  our  antitrust  laws). 

51.  N'ote,  for  instance,  that,  because  of  the  unusual  facts  of  the  case,  the  Supreme  Court 
in  Societe  Internationale  treated  the  Swiss  petitioner  as  a  quasi-defendant.  357  U.S.  at  210- 
11.  See  generally  Doyle,  Taking  Evidence  by  Deposition  and  Letters  Rogatory  and  Obtaining 
Dfivuments  in  Foreign  Territory,  1959  A.B.A.  Section  of  International  and  Comparative  Law 
Procefdinos  37,  41;  Emmerglich,  Antitrust  Jurisdiction  and  the  FYoduction  of  Documents 
Located  Abroad,  11  Record  ok  the  NYCBA  122,  124  (1956). 

52.  Kxamples  of  "submittal"  arguments  usually  involve  regulatory  agencies  like  the  S.E.C. 
and  FMC  which  seek  information  from  foreign  firms  which  do  business  in  the  United  States 
and  which  are  obliged  to  follow  these  agencies'  rules  as  a  condition  of  doing  business  here. 
See.  e.g..  S.E.C.  v.  Minas  de  Artemisa,  150  F.2d  215  (9th  Cir.  1945);  Fontaine  v.  S.E.C,  259 
F.  Supp.  880  (D.P.R.  1966);  Montship  Lines,  Ltd.  v.  F.M.C.,  295  F.2d  147  (D.C.  Cir.  1961). 
A  few  of  the  experts  said  that  an  implicit  "submittal"  argument  could  also  be  made  with 
respect  to  foreign  firms  doing  business  in  the  United  States  and  enforcement  of  the  antitrust 
laws,  even  though  no  regulatory  agency  is  involved.  Perhaps  the  most  candid  judicial  expres- 
sion of  this  view  was  made  in  a  1957  antitrust  case  involving  the  Swiss  business  secrecy  laws: 

Now  that  is  the  choice  defendants  must  make  (i.e.,  whether  to  subject  themselves 
to  the  jurisdiction  of  a  country  by  doing  business  there]  and  it  is  a  choice  which 
confronts  all  people  who  do  business  in  foreign  countries,  and  many  times  existing 
in  the  forum  in  which  the  litigation  arises.  After  all,  we  can't  be  expected  to  yield 
to  laws  of  all  the  various  countries  of  the  world,  and  we  would  not  expect  them 
to  yield  to  ours. 
United  States  v.  The  Watchmakers  of  Switzerland  Information  Center,  Inc.,  Civ.  96-170, 
S.D.N.Y.,  Unreported  Opinion  of  Judge  Walsh,  Transcript  of  Hearing  on  February  19,  1957, 
at  25-26,  cited  in  Hansen,  The  Enforcement  of  the  United  States  Antitrust  Laws  by  the  Dept. 
of  Justice,  11  Proc.  A.B.A.  Antitrust  Section  75,  86  (1957).  It  is  true  that  the  foreign  non- 
disclosure laws  do  not  on  their  face  seem  to  distinguish  between  whether  the  information  in 
question  is  sought  by  a  U.S.  regulatory  agency  to  which  a  firm  has  arguably  submitted  and 


1300 


760  Virginia  Journal  of  International  Law  [Vol.  14:4 

even  among  the  defense  counsel  as  to  whether  a  stronger  case  for  sanction- 
ing noncompliance  was  made  when  the  plaintiff  is  a  private  individual 
suing  for  treble  damages  or  when  the  plaintiff  is  the  government."''  The 
data  is  very  slim,  however,  on  the  extent  to  which  the  latter  factors  affect 
the  decisions  of  judges. 

Just  as  reported  cases  may  not  fully  explain  the  current  status  or  trends 
in  a  particular  procedural  area  of  the  law,  so  the  stated  reasons  for  changes 
in  formal  authority  may  be  inadequate  as  a  matter  of  analysis.  Given  that 
the  status  of  the  foreign  illegality  excuse  has  changed  since  the  days  of 
extreme  deference  to  principles  of  international  comity,  the  question  re- 
mains: why  has  it  changed?  Certainly  the  revision  of  the  two  Restatements 
is  an  incomplete  explanation. 

The  reason  more  likely  lies  in  changing  international  attitudes  about 
regulation  of  competition  and  restrictive  business  practices.  Wilbur  Fugate 
has  noted:  "The  great  antitrust  movement  in  the  last  two  decades  (e.g., 
ECSC  1953,  EEC  1957,  Japan  1947,  United  Kingdom  1948,  France  1953, 
Sweden  1953,  Germany  1957,  Spain  1963)  has  prompted  a  more  uniform 
approach  to  restrictive  business  practices,  both  in  domestic  and  interna- 
tional trade."'**  Not  only  have  these  laws  been  passed,  but  many  of  the 
countries  involved  and  the  European  Common  Market  have  realized  the 
necessity  in  today's  interdependent  commercial  world  of  enforcing  these 
laws  with  respect  to  activities  outside  as  well  as  within  national  bounda- 
ries.^"' Strict  territoriality  of  enforcement  is  a  luxury  of  legal  principle  many 

that  sought  by  a  U.S.  court  in  an  attempt  to  gather  information  for  litigation  based  on  U.S. 
antitrust  laws.  Ebb,  supra  note  34,  at  287,  notes  one  exception:  Business  Records  Protection 
Act,  1  Ont.  Rev.  Stat.  ch.  44  (I960)  (Ontario). 

53.  One  theory  (minority)  is  that  U.S.  courts  should  be  more  concerned  about  vindication 
of  private  rights.  These  rights  could  be  prejudiced  by  a  lackof  production  of  relevant  informa- 
tion. Why,  this  argument  runs,  should  a  private  plaintiff  suffer — particularly  as  between 
private  plaintiff  and  private  foreign  defendant — because  of  foreign  non-disclosure  laws?  In 
contrast,  the  government  as  such  has  no  rights.  The  other  (majority)  theory  is  that  whereas 
there  might  conceivably  be  a  danger  that  a  private  plaintiff  would  seek  to  compel  discovery 
over  foreign  prohibitions  in  an  attempt  to  harass  a  competitor,  the  government's  duty  to 
enforce  the  antitrust  laws  is  extremely  serious  and  important  and  should  override  foreign 
objections  even  in  cases  where  private  rights  arguably  should  not.  One  supporter  of  the  latter 
theory  added,  however,  that  while  courts  are  more  insistent  about  compliance  with  their 
discovery  orderswhere  the  company  is  alleged  to  have  broken  the  laws  of  the  United  States, 
no  court,  he  believes,  would  send  anyone  to  jail  on  the  basis  of  negative  inferences  of  fact 
drawn  from  the  absence  of  documents  withheld  pursuant  to  foreign  law. 

54.  Fugate,  Antitrust  Aspects  of  Transatlantic  Investment,  34  J.  Law  &  Contemp.  Pros. 
135,  144  (1969). 

55.  See,  e.g.,  Report  on  the  Extraterritorial  Application  of  Antitrust  Litigation,  Eur.  Con- 
sult. Ass.,  17th  Sess.,Doc.  Nos.  3-5  (1965-66)  2023  (1966),  15  (Report  of  the  Council  of  Europe 
recommending  that  the  State  in  whose  territory  restrictive  trade  practices  produce  their 
effects  should  have  jurisdiction),  cited  in  Onkelinx,  supra  note  2,  at  493-94.  See  also  Bulletin 
of  the  55th  Conference  of  the  International  Law  Association  (New  York),  1972,  at  27-28;  but 


1301 


19741  Antitrust  Discovery  761 

countries  find  they  cannot  afford.''*  Even  such  a  staunch  jurisdictional 
territorialist  as  Great  Britain  has  found  this  posture  very  frustrating  to 
enforcement  of  its  monopolies  and  restrictive  business  practices  policy." 
The  concern  with  the  power  of  large  multinational  corporations  has  be- 
come truly  international  in  scope,  as  a  recent  United  Nations  study  dem- 
onstrates.'" 

For  the  reasons  given  at  the  beginning  of  this  Note,  the  countries  which 
are  seeking  to  expand  the  reach  of  their  antitrust  laws  have  had  to  face 
the  concomitant  jurisdictional  problems,  including  the  practical  one  of 
discovery.'''  It  may  well  be  that  these  experiences  with  their  own  laws  have 
reduced  some  of  their  objections  to  the  United  States  procedures.  Of 
course,  as  we  will  see  below,  this  growing  coalescence  of  substantive  anti- 
trust theory  may  be  less  of  an  ameliorating  factor  where  the  foreign  nation 
involved  differs  philosophically  on  the  issue  of  discovery  itself,  its  proper 
breadth,  and  its  function  in  the  adversary  process.*" 

IV. 

A  recent  case  involving  the  British  non-disclosure  law  affords  an  oppor- 
tunity for  analyzing  many  of  the  theories  and  considerations  suggested 
above."'  The  litigation  is  still  in  progress  as  of  this  writing.  The  discovery 
issues  were  recently  resolved  by  a  modified  order  of  the  District  Court  for 
the  District  of  Columbia."'^ 

The  case  involves  a  British  pharmaceutical  firm,  Beecham  Group,  Ltd., 


<•/. ,  Riedweg,  The  Extra-Territorial  Application  of  Restrictive  Trade  Legislation — 
Jurisdiction  and  International  Law,  Report  (Tokyo),  supra  note  32,  at  375,  379-84. 

56.  See  generally  Trautman,  The  Role  of  Conflicts  Thinking  in  Defining  the  International 
Reach  of  American  Regulatory  Legislation,  22  Ohio  St.  L.J.  586,  593-94  (1961). 

57.  See  text  at  notes  92-97  infra. 

58.  Multinational  Corporations  in  World  Deuelopment,  U.N.  Doc.  ST/ECA/190  (1973). 
.59.  See.  e.g..  Imperial  Chem.  Indus.,  Ltd.  v.  E.E.C.  Comm'n  (Dyestuffs  Case),  2  CCH 

Com.  Mkt.  Rep.  «!  8161  (EEC  C.J.  1972),  aff'g  E.E.C.  Comm'n  Decision  of  July  24,  1969, 
CCH  Com.  Mkt.  Rep.— New  Developments  ^  9314.  This  represents  the  leading  E.E.C.  case 
on  jurisdiction  in  restrictive  practices  cases.  For  the  extreme  breadth  but  uncertain  applica- 
tion of  the  E.E.C.  Commission's  discovery  powers  in  such  cases,  see  Ebb,  supra  note  34,  at 
345-46;  and  Rami.,  supra  note  8,  at  137-45. 

60.  See  text  at  note  88  irifra.  In  the  case  of  the  British,  for  instance,  the  dispute  with  United 
States'  laws  involves  not  only  a  clash  of  antitrust  jurisdiction  and  enforcement  policies,  but 
also  a  strong  difference  in  discovery  philosophies.  Compare,  for  example,  the  sentiments 
expressed  in  the  text  at  note  88  infra  (Lord  Goddard's  "fishing  proceeding"  language)  with 
those  in  Emmerglich,  Antitrust  Jurisdiction  and  the  Production  of  Documents  Located 
Abroad,  .supra  note  51,  at  131,  and  in  Weinstein,  Recognition  in  the  United  States  of  the 
Privileges  of  Another  Jurisdiction,  56  Coi.UM.  L.  Rev.  535,  538  (1956)  ("What  is  decisive  is 
the  need  to  protect  the  integrity  of  the  forum  in  its  ability  to  get  at  the  truth."). 

61.  M.D.L.  Docket  No.  50.  Civ.  No.  822-70  (D.D.C.). 

62.  In  re  Ampicillin  Antitrust  Litigation,  M.D.L.  Docket  No.  50,  Misc.  No.  45-70  (D.D.C.), 
Jan.  22.  1974.  Order  of  Judge  Richey  Rescinding  Court's  Order  filed  May  25,  1973. 
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and  its  wholly-owned  American  subsidiary,  Beecham,  Inc.  Beecham  ob- 
tained a  U.S.  patent  for  Ampicillin,  a  semisynthetic  penicillin.  Its  exclu- 
sive licensee  in  the  United  States  is  Bristol-Myers.  Beecham  initiated  the 
litigation  by  suing  Zenith  Laboratories,  alleging  that  Zenith  had  illegally 
imported  Ampicillin  into  the  United  States.  Zenith  counterclaimed, 
charging  invalidity  of  Beecham's  patent  due  to  fraudulent  procurement 
and  antitrust  violations  with  respect  to  both  the  patent  and  the  exclusive 
licensing  arrangement."-'  The  United  States  and  approximately  fifty  pri- 
vate plaintiffs  (hospitals,  state  governments,  retail  pharmacies,  drug  who- 
lesalers, and  the  like)  filed  separate  suits  which  were  eventually  consoli- 
dated by  the  Multidistrict  Panel  and  assigned  for  trial  to  the  District  Court 
for  the  District  of  Columbia. 

The  discovery  issue  as  posed  to  the  court  (Sirica,  J.)  was  whether  an 
order  by  the  British  Departments  of  Trade  and  Industry  (DTI)  which 
prohibited  the  production  of  the  sought-after  documents"^  was  a  valid  de- 
fense to  the  entering  against  Beecham  of  negative  inferences  of  fact  on  the 
issues  concerning  which  Beecham  had  failed  fully  to  comply.*^ 

Judge  Sirica  ruled  that  Beecham's  failure  to  comply  with  discovery  or- 
ders warranted  the  negative-resolution-of-facts  sanction  under  Rule  37(b). 
Though  the  court's  order  was  not  a  full  opinion,  Judge  Sirica  did  indicate 
his  reasoning: 

Beecham  Group  has  failed  to  satisfy  the  Court  that  it  has  taken 
all  afKrmative  steps  required  to  achieve  compliance  with  this 
Court's  discovery  orders.  Although  Beecham  states  generally  that 
it  protested  the  entry  of  the  DTI  Order,  the  Court  notes,  inter 
alia,  that  Beecham  has  made  no  effort  to  seek  reconsideration, 

63.  Author's  interview  with  Ronald  M.  Wawrzyn,  Staff  Attorney.  Patent  Unit,  Antitrust 
Division,  Dept.  of  Justice,  Washington,  D.C.,  Feb.  22,  1974. 

64.  DTI  order  reprinted  in  Antitrust  and  Trade  Regulation  Reporter,  1-9-73  (No.  595) 
A-5;  see  also  Beecham  told  to  reject  U.S.  queries,  in  The  Times  (London),  May  16,  1973,  at 
26,  col.  1. 

65.  A  large  number  of  memoranda,  affidavits,  and  briefs  were  filed  and  may  be  found  at 
the  Clerk's  Office  of  the  U.S.  District  Court  for  the  District  of  Columbia.  The  most  important 
for  understanding  the  issues  and  arguments  are  (1)  Memorandum  of  Points  and  Authorities 
of  the  United  States  in  Support  of  an  Order  Granting  Against  Beecham  Group  Limited  the 
Relief  Provided  in  the  Order  to  Show  Cause  Entered  Jan.  19,  1973  [hereinafter  cited  as 
Government  Memorandum],  filed  Jan.  24,  1973,  under  M.D.L.  Docket  No.  50,  Civ.  No.  822- 
70;  (2)  Reply  of  Beecham  Group  Limited  to  Plaintiffs'  Further  Arguments  in  Support  of 
Application  for  Imposition  of  Sanctions  for  Alleged  Failure  to  Make  Discovery  Relating  to 
Documents  Located  in  the  United  Kingdom  [hereinafter  cited  as  Reply  of  Beecham],  filed 
May  14,  1973  under  M.D.L.  Docket  No.  50,  Misc.  45-70;  and  (3)  Reply  of  the  United  States 
of  America  to  Beecham  Group  Limited's  Further  Arguments  in  Opposition  to  Sanctions  For 
Failure  to  Obey  This  Court's  Orders  (Re:  DTI  Order)  [hereinafter  cited  as  Government 
Reply],  Hied  May  25,  1973  under  M.D.L.  Docket  No.  50,  Civ.  No.  822-70.  See  also  the  brief 
report  of  the  case  in  Antitrust  and  Trade  Regulation  Reporter,  supra  note  64. 
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modification  or  review  of  the  DTI  Order  and  has  made  no  effort 
to  negotiate  with  the  British  government  in  order  to  achieve  com- 
pliance with  this  Court's  orders.  It  is  further  noted  that  Beecham 
has  invoked  the  jurisdiction  of  the  United  States  for  its  own  pro- 
tection, not  only  by  securing  patents  in  this  country,  but  also  by 
bringing  an  infringement  suit  and  seeking  the  aid  of  the  U.S. 
Tariff  Commission.  While  these  findings  are  not  a  prerequisite  to 
the  sanctions  to  be  imposed  under  Rule  37(b),  the  Court  deems 
them  pertinent."" 

If  the  case  had  stopped  at  this  point,  it  is  highly  likely  that  Beecham 
would  have  lost  the  case.  The  facts  to  be  resolved  against  it  made  out  a 
prima  facie  case  for  all  of  the  major  patent  and  antitrust  violations 
charged."'  Subsequent  to  this  order,  however,  the  British  government  re- 
lented and  allowed  production  of  all  but  about  thirty-five  documents 
which  it  ordered  withheld  because  they  related  to  confidential  relations 
between  Beecham  and  the  British  Government.*"*  The  decision  released 
several  thousand  documents  which  satisfied  the  Justice  Department  and 
the  other  plaintiffs.  The  court,  with  Judge  Richey  having  taken  over  for 
Judge  Sirica,  vacated  the  earlier  order."'* 

It  is  the  initial  decision  which  is  most  instructive,  however,  for  the  briefs, 
affidavits,  and  other  papers  of  the  parties,  as  well  as  the  order,  illustrate 
just  what  facts  led  to  the  imposition  of  the  strong  sanction. 

Both  sides,  first  of  all,  argued  Societe  Internationale.  The  plaintiffs  cited 
it  for  the  holding  that  foreign  prohibitions  did  not  preclude  a  compulsion 
of  discovery  and  that  failure  to  comply  justified  sanctions,  such  as  negative 
fact  inferences,  which  fell  short  of  outright  dismissal.'"  Beecham  argued 
that  Societe  Internationale  stands  for  the  proposition  that  sanctions  should 
not  be  implemented  where  the  party's  failure  to  comply  is  unavoidable  and 
good  faith  efforts  toward  substantial  compliance  have  been  made." 

Great  attention  was  paid  to  the  facts  on  the  good  faith  issue.  Some  of 

66.  In  Re  Ampicillin  Antitrust  Litigation,  M.D.L.  Docket  No.  50,  Misc.  45-70  (D.D.C.), 
Further  Order  Relating  to  Failure  of  Beecham  Group  Limited  to  Comply  F'ully  With 
Discovery  Orders,  filed  May  25,  1973,  at  2-3  [hereinafter  cited  as  Further  Order]. 

67.  Author's  interviews  with  counsel  for  Beecham  and  for  the  government,  Washington, 
D.C.,  Feb.  15  and  Feb.  22,  1974. 

68.  See  revised  DTI  Order  of  Aug.  17,  1973,  (Shipping  Contracts  and  Commercial  Docu- 
ments Act  1964,  Direction  by  the  Secretary  of  State  for  the  Department  of  Trade  and  Industry 
Under  Section  2,  to  Beecham  Group,  Ltd.),  filed  under  In  re  Ampicillin  Antitrust  Litigation, 
M.D.L.  Docket  No.  50,  Misc.  45-70,  with  Motion  of  Defendant  Beecham  Group  Limited  to 
Rescind  Order  Filed  Herein  May  25,  1973.  See  also  "Minister  amends  order:  Beecham  may 
now  answer  US  questions,"  in  the  Times  (London),  Aug.  31,  1973,  at  15,  col.  1. 

69.  See  note  62  supra. 

70.  Government  Memorandum,  .supra  note  65,  at  4-6. 

71.  Reply  of  Beecham,  supra  note  65,  at  17. 
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the  plaintiffs  tried  to  show  that  Beecham  had  communicated  with  the  DTI 
to  obtain  the  DTI  prohibition  order,  which  is  not  self-executing  under  the 
British  statute,  and  that  Beecham's  letter  of  protest  to  the  DTI  was  simply 
"pro  forma.""  The  Government  argued  that  Beecham's  subsequent  failure 
to  ask  for  a  reconsideration  from  the  DTI  was  fatal  to  a  claim  of  good  faith 
inability  to  comply.^-'  Beecham,  on  the  other  hand,  argued  that  it  had  done 
''everything  reasonable"  in  attempting  to  comply  with  the  discovery  orders 
and  pointed  to  the  time  and  cost  it  had  devoted  to  these  attempts.'^  As  of 
September  1972,  Beecham's  affidavit  claimed,  the  defendants  had  spent 
8,900  man  hours  and  over  $300,000  on  discovery." 

Though  the  contention  of  collusion  with  the  DTI  was  not  proved.  Judge 
Sirica  seemed  convinced  that  the  defendants  had  not  exhausted  every 
effort  in  seeking  a  waiver  from  the  British  Government."  Thus,  the  sanc- 
tion issue  and  certainly  the  constitutional  issue  of  Societe  Internationale 
were  largely  mitigated. 

The  order  also,  implicitly  at  least,  made  two  other  policy  judgments 
which  were  closely  tied  to  the  facts  of  the  case.  First,  the  order  assumed 
the  correctness  of  the  effects  doctrine  as  a  justification  for  enforcement  of 
the  patent  and  antitrust  laws.  Based  on  this  assumption,  the  court  recog- 
nized the  documents  sought  as  material  and  necessary  for  implementation 
of  that  doctrine. 

The  Government  stressed  this  argument  in  one  of  its  briefs"  and  set  out 
examples  to  show  the  inadequacy  of  answers  to  interrogatories  without 
supporting  documentary  evidence.  The  following  excerpt  shows  the  specif- 
icity with  which  the  government  argued  materiality  and  potential  preju- 
dice: 

By  way  of  example,  interrogatory  answer  77  establishes  that  Bee- 
cham sold  bulk  ampicillin  and  other  semisynthetic  penicillins  to 
a  number  of  foreign  companies.  Some  of  these  companies  have 
marketing  arms  in  the  United  States,  and,  therefore,  are  capable 
of  selling  this  foreign-purchased  bulk  ampicillin  in  dosage  form 
in  the  United  States.  (All  of  them  can  also  sell  abroad  to  United 


72.  Further  Memorandum  for  CCS  Plaintiffs  and  Biocraft  Laboratories,  Inc.,  in  Support 
of  Sanctions  Against  Defendant  Beecham  Group  Limited  For  Failure  to  Make  Discovery 
Relating  to  Documents  Located  in  the  United  Kingdom,  11-15,  filed  May  3,  1973,  under  In 
re  Ampicillin  Antitrust  Litigation,  M.D.L.  Docket  No.  50,  Misc.  45-70. 

73.  See,  Government  Reply,  supra  note  65,  at  5;  Affidavit  in  Support  of  the  Government's 
Application  for  an  Order  to  Show  Cause,  filed  Jan.  8,  1973,  under  United  States  v.  Bristol- 
Myers  Company,  Etc.,  M.D.L.  Docket  No.  50,  Civ.  No.  822-70,  at  2-3. 

74.  Reply  of  Beecham,  supra  note  65,  at  1. 

75.  Affidavit  of  Robert  F.  Dobbins,  Sept.  19,  1972,  filed  under  In  re  Ampicillin  Antitrust 
Litigation,  M.D.L.  Docket  No.  50,  Misc.  45-70  (D.D.C.). 

76.  .See  Further  Order,  supra  note  66,  at  2. 

77.  Government  Reply,  supra  note  65. 
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States  buyers  who  could  take  title  abroad,  unless  Beecham  im- 
poses a  restriction  preventing  this.)  Beecham,  in  order  to  fore- 
close that  possibility,  may  well  have  restricted  these  companies 
from  selling  the  foreign-purchased  ampicillin  in  the  United 
States,  as  we  beHeve  Beecham  has  in  fact  done.  This  has  hap- 
pened in  other  cases.  However,  if  the  government  is  denied  dis- 
covery of  the  agreements  identified  in  Interrogatory  answer  77, 
restrictions  such  as  those  mentioned  above  (and  the  fact  of  their 
effect  on  United  States  commerce)  will  never  be  uncovered." 

Second,  the  order  reflected  a  policy  or  "fairness"  judgment  concerning 
the  use  of  a  foreign  illegality  excuse  by  a  party  who  seeks  to  use  or  has  used 
the  U.S.  courts  or  administrative  agencies  for  its  own  protection  in  the 
same  or  in  another  related  proceeding.'"  Beecham's  fact  situation  seemed 
to  lend  itself  to  the  assertion  of  this  argument  by  the  government,  which 
the  court  evidently  found  persuasive: 

In  the  present  case  Beecham  has  secured  a  patent  on  a  major  drug 
from  the  United  States  government;  it  (along  with  its  U.S.  sub- 
sidiary) is  marketing  in  the  United  States  substantial  quantities 
of  this  drug  as  well  as  other  products  (and/or  is  receiving  royalties 
for  the  sale  of  such  products).  Beecham  has  also  instituted  action 
in  the  United  States  District  Court  for  the  District  of  New  Jersey, 
alleging  infringement  of  the  patent,  and  has  instituted  a  proceed- 
ing in  the  United  States  Tariff  Commission  to  prevent  importa- 
tion of  the  drug.  In  both  proceedings,  in  which  Beecham  has 
sought  to  take  advantage  of  the  legal  process  of  our  courts  and 
the  protections  of  our  laws,  Beecham  produced  documents  volun- 
tarily and  was  apparently  able  to  remove  thousands  of  documents 
from  the  United  Kingdom  without,  presumably,  encountering  or 
running  afoul  of  the  British  statute. 

[On  the  other  hand,]  .  .  .  when  called  upon  to  account  for  its 
commercial  activities  in  the  United  States  and  when  the  govern- 
ment which  granted  its  patent  now  seeks  discovery  against  it  in 
a  suit  charging  fraudulent  procurement  and  subsequent  misuse 
of  the  patent,  as  well  as  violations  of  the  antitrust  laws  involving 
that  patent,  Beecham  seeks  to  evade  discovery  on  the  ground  that 
its  documents  are  subject  to  the  orders  of  a  foreign  sovereign.*" 


78.  Id.  at  9-10.  See  additional  examples  at  10-11.  Beecham  countered  the  materiality 
argument,  claiming  that  "the  documents  located  in  the  United  Kingdom  are  merely  cumula- 
tive to  the  documents  already  available  in  the  United  States."  Beecham  Reply,  supra  note 
65,  at  11. 

79.  See  text  at  note  52  supra. 

80.  Government  Memorandum,  supra  note  65,  at  6-7. 
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So,  the  ready  use  of  the  sanctions  imposed  and  perhaps  also  the  eventual 
retreat  of  the  DTI  may  be  explained  to  some  extent  by  the  fact  that  the 
focal  point  of  the  dispute  here  was  a  U.S.  patent."'  The  sanctions  used  to 
compel  foreign  discovery,  as  observed  above,  are  often  a  function  of  the 
substantive  policies  sought  to  be  upheld. 

V. 

Analytically,  the  weakest  part  of  both  sides'  arguments  was  the  treat- 
ment of  international  law."  Both  Beecham  and  the  Government  took  ad- 
vantage of  the  vague  contours  of  "international  law  principles"  to  make 
rather  strained  applications  of  law  to  the  facts.  Beecham,  for  example, 
cited  section  40  of  the  Restatement  (Second)  of  Foreign  Relations  for  the 
principle  that  international  law  "requires"  that  the  court  in  the  face  of 
conflicting  foreign  law  should  "stay  its  hand.""""  Furthermore,  applying  the 
"balancing  of  national  interests"  test  of  section  40  in  situations  where 
jurisdiction  overlaps,  Beecham  concluded: 

The  interest  of  the  Court  in  enforcing  its  procedural  orders  does 
not  involve  a  vital  national  interest.  On  the  other  hand,  the 
British  Government,  in  the  DTI  Order,  has  stated  that  discovery 
of  Beecham's  documents  located  in  England  is  a  matter  involving 
the  territorial  sovereignty  of  the  United  Kingdom."^ 


81.  This  probability  would  become  a  certainty  if  a  bill  now  pending  before  Congress  be- 
comes law.  It  would  make  the  submission  of  foreign  holders  of  U.S.  patents  to  process, 
discovery  and  other  procedures  of  U.S.  courts  a  condition  of  the  patent.  H.R.  10795,  93d. 
Cong.,  1st  Sess.,  1973.  The  British  government  has  registered  a  protest  on  international  law 
grounds  with  the  Department  of  State.  Similar  bills,  both  with  respect  to  patents  and  the 
shipping  industry,  have  been  introduced  in  Congress  in  the  past,  but  no  final  action  has  been 
taken.  See  Calcutta  East  Coast  of  India  and  East  Pakistan/U.S.A.  Conference  v.  F.M.C.,  399 
F.2d  994,  999  (1968).  The  Department  of  State  has  consistently  objected  to  these  bills  on  the 
ground  that  the  conduct  of  foreign  relations  would  be  adversely  affected  by  their  enactment. 
Author's  interview  with  Mark  Spiegel,  Economic  and  Business  Affairs  Section,  Legal  Ad- 
visor's Office,  Department  of  State,  Washington,  D.C.,  Feb.  22,  1974.  See  also  Onkelinx. 
supra  note  2,  at  520-21. 

82.  One  reason  for  this  weakness  is  that  international  law  as  such  does  not  provide  a 
coherent  formula  for  determining  which  of  two  overlapping  jurisdictions  will  control  a  partic- 
ular dispute.  See  Barcelona  Traction,  Light  &  Power  Co.,  Ltd.  Case,  [1970]  I.C.J.  65,  105 
(separate  opinion  of  Fitzmaurice,  J.).  Cf.  argument  of  the  Rapporteur  to  the  Committee  on 
Extra-Territorial  Application  of  Restrictive  Trade  Legislation  of  the  International  Law  Asso- 
ciation who  took  the  position  with  respect  to  the  legality  of  extraterritorial  discover*-  that  an 
index  of  whether  the  practice  is  "illegal"  under  international  law  is  the  level  of  foreign 
objections  raised  by  its  exercise.  Riedweg,  The  Extra-Territorial  Application  of  Restrictice 
Trade  Legislation— Jurisdiction  and  International  Law,  Report  (Tokyo),  supra  note  32,  at 
403. 

83.  Beecham's  Reply,  supra  note  65,  at  25.  Cf.  Restatement  (Second)  of  Foreign 
Relations  §  40,  supra  note  37. 

84.  Beecham's  Reply,  .supra  note  65,  at  26. 
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The  g(n'crnment,  applyiiif^  the  same  test,  argued  that  the  United  States 
has  a  "vital  national  interest  in  assuring  that  foreign  companies  comply 
with  our  antitrust,  anti-fraud,  and  patent  laws.""''  In  contrast,  it  dismissed 
the  British  (Jovernnient's  interest: 

Beyond  a  bare  allegation  of  United  States  encroachment  on 
British  territorial  sovereignty,  Beecham  has  made  no  showing  of 
the  law's  importance  to  the  British  Government.  Indeed  the  lat- 
ter sets  such  a  high  store  on  this  point  that  it  set  a  maximum  fine 
of  $2500  for  unauthorized  disclosure."" 

This  dispute  is  a  classic  example  of  the  difi'erences  between  the  lex  fori 
and  international  comity  schools.  The  lex  fori  philosophy  focuses  on  the 
need  for  the  documents  for  proper  exercise  of  the  forum's  jurisdiction. 
SigniOcantly,  Beecham's  resistance  was  characterized  as  a  "bare  allega- 
tion of  United  States  encroachment  on  British  territorial  sovereignty," 
which  in  itself  is  not  seen  as  imi)roper.  To  the  international  comity  propo- 
nent, on  the  other  hand,  territorial  sovereignty  is  seen  as  an  independent 
g(K)d ."' 

Another  possibility  that  seems  to  have  been  overlooked  is  that  the 
British  objection  was  not  only  to  the  substantive  extension  of  antitrust 
jurisdiction  into  its  country  but  also  to  the  procedural  extension  of  Ameri- 
can discovery  theory  into  Britain.  This  problem  arose  in  1956  in  Radio 
Corporation  of  America  v.  Rauland,  in  which  the  Queen's  Bench  Division 
refused  to  give  etfect  to  letters  rogatory  from  a  United  States  district  court 
which  sought  discovery  of  documents  and  oral  evidence  from  directors  of 
two  English  limited  companies  who  were  not  parties  to  the  action.  Since 
the  evidence  sought  was  not  necessarily  to  be  used  at  trial  but  was  sought 
under  the  broader  American  theory  that  it  might  lead  to  something  admis- 
sible at  trial,  the  English  court  would  not  compel  the  directors  to  furnish 
the  desired  evidence.  Lord  Goddard,  C.J.,  commented:  "That  is  what  we 
should  call  mainly  a  fishing  proceeding,  which  is  never  allowed  in  the 
English  courts.""" 

Hf).  {lovernnient  Hp|)ly,  mipra  note  65,  at  6;  see  also  Emmerglich,  Antitrust  Jurisdiction 
and  the  lyoductionnf  Dticuments  Ahmad,  supra  note  51,  at  131;  see  also  note  53  supra. 
8(>.  (lovernment  Reply,  supra  note  65,  at  7. 

87.  See  text  at  notes  5,  2H-'.\0  supra;  Kiedweg,  The  Extra-Territorial  Application  of  Restric- 
tive Trade  Lefiislation  —  Jurisdution  and  International  Imw,  Rhport  (Tokyo),  .supra  note  32. 

88.  Radio  Corporation  of  America  v.  Rauland  Il956|  1  All  K.R.  549,  554.  See  also  Smit, 
Inlernotinnat  Cooperation  in  l.itifintion:  Knuland,  in  Intfrnationai,  Coopkration  IN  Litiga- 
tion: F'.UROi'K  81  (1965);  Jennings,  Extraterritorial  Jurisdiction  and  the  United  States  Anti- 
trust l.airs  XXXlll  Brit.  Y.B.  Int'i.  I-.  146,  171  (1957): 

There  is,  of  coiir.se,  no  reason  in  general  principle  why  a  court  should  not  order 
an  alien  subject  to  its  jurisdiction  in  personam  to  produce  documents  relevant  to 
a  case  in  which  he  is  a  parly,  no  matter  where  he  may  choo.se  to  keep  those 


1308 


768  Virginia  Journal  of  International  Law  [Vol.  14:4 

The  British  international  law  argument  is  also  arguably  bolstered  by  the 
fact  that  the  British  do  not  assert  the  power  of  extraterritorial  discovery 
themselves  in  antitrust  cases.  In  a  case  before  the  British  Monopolies 
Commission,  the  problem  of  the  refusal  of  a  Swiss  drug  company  (Roche) 
to  provide  certain  material  information  arose.*'  The  Commission  stated: 
"This  is  an  exercise  which  has  involved  certain  problems.  In  the  first  place 
we  have  no  power  to  require  evidence  from  the  overseas  members  of  the 
Roche  Group,  including  the  Basle  Company."""  In  other  contexts,  the 
British  have  also  made  clear  their  general  position  in  favor  of  a  strictly 
territorial  theory  of  jurisdiction.*' 

It  would  appear,  then,  that  additional  comity  arguments  could  have 
been  made.  On  the  other  hand,  however,  it  should  be  noted  that,  although 
informal,  oral  representations  apparently  were  made  to  the  Department  of 
State  by  the  British  Embassy  in  support  of  the  DTI  order,  no  British 
objections  were  formally  lodged  nor  did  any  reach  the  court. "^ 

One  interesting  theory  for  why  the  British  did  not  formally  protest  and 
did  in  fact  eventually  relent  involves  Britain's  own  difficulties  with  obtain- 
ing evidence  from  foreign  companies."^  The  report  of  the  British  Monopo- 
lies Commission  in  the  Roche  case  had  pointedly  criticized  the  Swiss  de- 
fendants for  failure  to  provide  necessary  information.  The  Report  did  not 
compromise  the  traditional  British  position  on  territoriality,  but  did  imply 
that  the  Commission  had  no  choice  in  the  absence  of  the  cost  information 
refused  by  Roche  but  to  order  a  reduction  in  the  price  of  the  drugs  in 
Britain.**  The  Minister  involved  was  asked  in  the  House  of  Commons  how 
the  British  government  reconciled  its  attitude  in  this  casie  with  its  position 

documents.  The  objection  in  the  antitrust  cases  is  that  the  documents  are  re- 
quired for  a  preliminary  investigation  which  ranges  outside  the  permissible  limits 
of  extraterritorial  jurisdiction,  and  attempts  to  subject  aliens  in  respect  of  their 
doings  even  in  their  own  countries  to  a  kind  and  scale  of  investigation  which  is 
quite  unknown  in  any  jurisdiction  outside  the  United  States. 

89.  Monopolies  Commission,  A  Report  on  the  Supply  of  Chlordiazepoxide  and  Diazepam 
(11th  April  1973),  Presented  to  Parliament  in  pursuance  of  Section  9  of  the  Monopolies  and 
Restrictive  Practices  (Inquiry  and  Control)  Act  of  1948  [hereinafter  cited  as  Monopolies 
Commission  Report). 

90.  Id.  at  1!  208. 

91.  See.  e.g.,  the  1969  Aide  Memoire  submitted  by  the  United  Kingdom  Government  to 
the  E.E.C.  Commission  concerning  extraterritorial  application  of  antitrust  laws  by  the  Com- 
mission to  British  limited  companies  in  the  Dyestuffs  case,  reprinted  in  Cunningham,  The 
Competition  Law  of  the  E.E.C.  App.  M  (1973).  The  British,  however,  in  pollution  and  pirate 
radio  cases  have  gone  beyond  territorial  theory  since  1967. 

92.  Author's  interview  with  Daniel  Plaine,  Feb.  15,  1974,  and  with  Ronald  M.  Wawrzyn, 
Feb.  22,  1974,  note  47  supra;  author's  telephone  inquiry  to  U.K.  Desk,  Dept.  of  State,  Feb. 
22,  1974. 

93.  See  Monopolies  Commission  Report,  supra  note  89,  at  61. 

94.  Id.  at  70.  Note  the  similarity,  in  fact,  between  this  remedy  and  the  sanctions  imposed 
by  -Judge  Sirica's  order,  text  at  note  66,  supra. 
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in  the  Bcecham  case.  The  Minister  for  Trade  and  Consumer  Affairs,  Sir 
Geolfrey  Howe,  repHed: 

There  is  no  comparison  between  the  limited  information  they 
required  from  Roche  and  the  much  larger  mass  of  information 
sought  of  Beecham  in  the  American  proceedings.  In  the  Roche 
proceedings  no  question  arises  of  infringing  foreign  jurisdiction 
because  the  commission  have  no  power  to  require  information 
from  companies  abroad."-' 

The  exchange  was  carried  in  the  Times  and  the  charge  of  inconsistency 
was  repeated  when  the  Swiss  company  appealed  the  Monopoly  Commis- 
sion's findings  and  procedure  in  a  special  proceeding  in  the  House  of 
Lords.'""'  The  theory  linking  these  events  with  the  DTI's  modified  stance  in 
the  Beecham  case  is  that  the  government  was  embarrassed  by  the  charge 
of  contradiction  and  removed  the  constraints  to  Beecham's  production  of 
documents  at  least  partially  as  a  result.  Another  possible  theory  is  that  the 
British  government  did  not  wholly  approve  of  Beecham's  conduct  or  pric- 
ing policies  itself."' 

An  equally  plausible  explanation,  however,  for  the  British  Government's 
behavior — both  its  invoking  of  the  non-disclosure  law  and  its  waiving  of 
it — is  that  it  was  acting  in  what  it  perceived  to  be  the  best  interests  of  one 
of  its  important  companies,  first  to  block  the  application  of  foreign  laws 
to  the  company  in  England  and  then  to  prevent  the  company  from  losing 
a  major  case  in  the  United  States  before  it  started. 

If  this  explanation  is  correct,  two  further  inferences  can  be  drawn.  The 
first  is  that  in  its  initial  use  of  the  Shipping  and  Commercial  Documents 
Act  to  prohibit  compliance  with  the  American  discovery  order,  the  British 
government  may  have  been  using  its  criminal  law  to  engage  in  some  extra- 
territorial gamesmanship  of  its  own.  As  a  British  proponent  of  the  defen- 
sive use  of  the  Act  once  explained: 

.  .  .  within  the  limits  of  their  scope  the  two  sections  of  the  Act 
of  1964  are  likely  to  aff'ord  adequate  protection  to  British  under- 
takings. This  is  due  to  the  existence  of  another,  very  remarkable 
rule  of  American  law  which  would  seem  to  be  firmly  established 
by  a  long  line  of  cases  ....  [I]t  is  a  complete  defense  if  he  can 
show  that  his  acts  were  required  by  English  law  and  that,  accord- 

95.  The  Times  (London),  June  19,  1973.  at  11,  col.  2. 

96.  Stenographic  transcript.  House  of  Lords  Proceedings  before  the  Special  Orders  Com- 
mittee—Regulation of  Prices  (Tranquilising  Drugs)  Order  1973— 15th  May  1973.  Day  2,  p. 
44;  Day  3.  pp.  5-6;  Day  4,  pp.  33-35. 

97.  Spc  Monopolies  Commission,  Beecham  Group  Limited  and  Glaxo  Group  Limited,  The 
Boots  Company  Limited  and  Glaxo  Group  Limited,  A  report  on  the  proposed  mergers  (12th 
.lulv  1972). 
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ingly,  he  would  have  committed  an  illegality  had  he  acted  other- 
wise, [citations  omitted:  Societe  Internationale]  .  .  .  [I]t  is  an 
expedient  which  permits  the  American  courts  to  avoid  the  most 
preposterous  consequences  of  the  excess  of  jurisdiction  to  which 
at  present,  unfortunately,  they  seem  to  be  committed.  It  is  this 
practice  upon  which  the  British  legislation  fastens  ...  by  creat- 
ing prohibitions  and  by  making  contraventions  criminally  pun- 
ishable the  Act  in  truth  provides  a  defense.'" 

The  second  inference  is  that  Britain's  eventual  retreat  from  enforcement 
of  its  criminal  law  was  coerced  by  the  order  of  the  United  States  court. 
Indeed,  there  is  little  doubt  that  the  law  would  not  have  been  waived  had 
the  court  not  imposed  sanctions  which,  if  left  to  stand,  would  have  pre- 
cluded any  effective  defense  on  the  merits  by  the  English  firm. 

VI. 

The  fact  that  Britain  may  have  used  its  criminal  law  as  a  shield  for  one 
of  its  firms  and  that  a  United  States  court  may  have  used  threats  of 
effectively  summary  sanctions  to  coerce  its  waiver  raises  the  real  interna- 
tional law  issue  of  the  Beechani  case,  understandably  not  treated  fully  in 
the  briefs.  The  more  basic  international  law  issue  is  whether  criminal  laws 
and  courts  should  be  used  in  this  fashion.  Though  their  use  in  this  way 
serves  policy  objectives  which  are  important  to  each  country  involved, 
these  goals,  it  is  submitted,  are  not  appropriate  legal  or  judicial  goals.  As 
a  result,  international  law  is  poorly  served  since  legal  institutions  are  in  a 
sense  perverted  into  political  and  diplomatic  policy-makers  and  enforcers. 

The  non-disclosure  statutes  are  objectionable.  They  are  not  designed  as 
norms  of  conduct  for  intrinsically  condemnable  conduct,  but  are  used  in- 
stead to  thwart  the  foreign  administration  of  justice  and  as  levers  in  com- 
mercial competition  among  nations.'"  Coercing  the  waiver  of  these  laws  is 
also  objectionable,  since  it  puts  U.S.  courts  in  the  position  of  selecting 
which  foreign  laws  they  will  ignore  or,  more  precisely,  which  United  States 
policies  have  primacy  over  which  foreign  values. 

The  time  would  seem  to  be  ripe  for  an  international  agreement.  There 
is  growing,  indeed  snowballing,  recognition  of  the  need  for  more  uniform 
restrictive  trade  practice  laws  among  countries  and  eventually  for  a  truly 
international  antitrust  law.'""  An  international  convention  on  the  discovery 

98.  Mann,  supra  note  1,  at  1463.  As  noted  above  in  the  text  accompanying  notes  60  and 
88,  however,  it  may  be  difficult  to  separate  such  "defensive"  use  of  a  criminal  law  (arguably 
condemnable)  from  legitimate  differences  in  values  concerning  discovery  (arguably  not). 

99.  Id. 

100.  See.  e.g.,  Kintner,  Joelson  and  Vaghi,  Groping  for  a  Truly  International  Antitrust 
Law,  14  Va.  J.  Int'l  L.  75  (1973). 
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problem  would  be  a  feasible  first  step  toward  this  larger  goal.""  It  would 
allow  individual  states  to  retain  their  separate  substantive  antitrust  theo- 
ries while  methods  for  formulating  agreements  on  the  larger  substantive 
[problem  are  conceived.  In  fact,  such  an  interim  agreement  on  discovery 
could  improve  the  international  atmosphere  for  subsequent  substantive 
accords. 

Recent  progress  in  international  civil  procedure  and  existing  proposals 
for  the  further  facilitation  of  discovery  and  other  evidence-gathering  tech- 
niques abroad  are  hopeful  signs,  but  so  far,  at  least,  these  have  been 
inadequate  to  deal  with  the  prohibited  discovery  dilemma  outlined  here- 
in.'"' 

On  the  other  hand,  experience  demonstrates  that  certain  types  of  limited 
international  agreements  reconciling  discovery  and  foreign  non-disclosure 
laws  can  be  workable.  Under  the  sponsorship  of  the  OECD,  for  example, 
an  agreement  for  obtaining  information  in  the  shipping  industry  was 
worked  out  with  fourteen  maritime  nations  and  the  United  States.'"'  For- 


101.  The  idea  is  certainly  not  novel.  For  a  discussion  of  the  necessity  for  international 
machinery  lor  discovery  of  documents  in  antitrust  cases,  see  testimony  of  Sigmund  Timberg 
in  HvaririfJs  before  the  Antitrust  and  Monopoly  Subcommittee,  84th  Cong.,  1st  Sess.,  pt.  4, 
at  1641  (1955). 

102.  In  general,  the  recent  reforms  and  proposals  share  at  least  one  of  four  drawbacks:  (1) 
They  attempt  too  much  too  soon;  so  that  while  they  may  be  extremely  helpful  as  models  for 
future  debate,  they  stand  little  chance  of  implementation  in  the  short  run.  See,  e.g..  Fine, 
The  Control  of  Restrictive  Business  Practices  in  International  Trade— A  Viable  Proposal  for 
an  International  Trade  Organization,  7  Int'l  Lawyer  635  (1973);  (2)  They  are  too  general  and 
aspirational  for  use  in  day-to-day  jurisdictional  disputes,  particularly  on  a  narrow  issue  like 
discovery.  See,  e.g..  Recommendation  of  the  OECD  Council  concerning  Co-operation  between 
Member  Countries  on  Restrictive  Business  Practices  Affecting  International  Trade,  reprinted 
in  Fl'oate.  supra  note  1,  at  555;  (3)  They  contain  exceptions  which  limit  their  application  to 
discovery.  See,  e.g.,  id.  Recommendation  2  at  555  ("To  supply  each  other  with  any  informa- 
tion on  restrictive  business  practices  in  international  trade  which  their  laws  and  legitimate 
interestspermit  them  to  disclose."  (emphasis  added));  Hague  Conference  on  Private  Interna- 
tional Law,  Convention  on  the  Taking  of  Evidence  Abroad  in  Civil  or  Commercial  Matters, 
reprinted  in  12  Int'i.  Legal  Materials  323  (March  1973)  Art.  23,  at  325  ("A  contrasting  state 
may  however  declare  that  it  will  not  execute  letters  of  request  issued  for  the  purpose  of 
obtaining  pretrial  discovery."  (emphasis  added).  Note  that  Art.  23  was  adopted  at  the  request 
of  the  United  Kingdom),  id.  Rapporteur's  Explanatory  Note,  at  329);  (4)  They  are  limited  to 
attempts  to  perfect  evidence-gathering  devices  such  as  letters  rogatory  and  commissions 
which  require  foreign  judicial  assistance.  For  the  practical  problems  involved  here  which  can 
make  these  devices  a  poor  substitute  for  discovery,  see,  e.g.,  Doyle,  Taking  Evidence  by 
Deposition  and  Letters  Rogatory  and  Obtaining  Documents  in  Foreign  Territory,  supra  note 
51.  Similarly,  amendments  to  the  Federal  Rules,  to  facilitate  the  taking  of  depositions  abroad, 
inclusion  of  restrictive  business  practice  clause  in  U.S.  treaties,  and  creation  of  congressional 
study  commissions  on  international  civil  procedure,  while  all  vitally  necessary,  have  not  been 
an  answer  to  dilKcult  specific  discovery  problems  like  the  one  under  consideration.  See 
generally  Ebb,  .supra  note  35,  at  313-51;  Magnusson,  The  Need  for  an  International  Agreement 
on  Obtaining  Evidence  from  Foreign  Countries,  26  Fed.  B.J.  232.  2.34  (1966). 

103.  For  the  detailed  terms  of  the  agreement,  see  4  Int'l  Legal  Materials  356  (1965). 
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eign  refusal,  backed  by  the  illegality  excuse,  to  provide  information  to  the 
Federal  Maritime  Commission  had  resulted  in  international  bitterness, 
occasional  harsh  sanctions,  and  confusion  under  United  States  law.""  The 
agreement,  though  limited  to  a  particular  survey  of  the  F.M.C.,  illustrated 
that  multinational  accords  could  be  used  to  break  this  type  of  impasse. 
According  to  a  report  submitted  to  the  51st  meeting  of  the  International 
Law  Association  in  Tokyo: 

This  Minute,  which  is  in  the  nature  of  a  treaty,  transferred  the 
dispute  to  an  inter-governmental  level  and  provided,  in  particu- 
lar, that,  in  recognition  of  the  readiness  of  fourteen  Governments 
to  use  their  good  offices  to  secure  certain  information  required  by 
the  Federal  Maritime  Commission,  the  United  States  Govern- 
ment would  not  proceed  with  enforcement  proceedings  under  sec- 
tion 21  of  the  United  States  Shipping  Act  of  1916  to  obtain  such 
information  by  proceedings  in  the  American  Courts.'"* 

Though  it  would  be  impractical  to  model  a  general  discovery  agreement 
exactly  on  the  above  agreement,  the  shipping  treaty  possesses  several  at- 
tributes that  the  wider  accord  should  have: 

(1)  It  shifts  resolution  of  the  policy  dispute  to  the  diplomatic  level. 

(2)  It  avoids  harsh  sanctions  on  the  foreign  litigants'""  and  mitigates 
their  incentive  to  avoid  or  violate  a  foreign  law, 

(3)  It  recognizes  the  legitimacy  of  the  United  States  regulatory  body's 
need  for  documents  and  information.  It  does  not  negate  the  theory  of 
enforcement  under  the  "effects  doctrine." 

(4)  It  avoids  putting  United  States  courts  in  the  position  of  compelling 
the  commission  of  an  illegal  act  or  of  coercing  a  foreign  government  into 
non-enforcement  of  one  of  its  criminal  laws. 

(5)  It  avoids  putting  foreign  governments  in  the  position  of  enforcing 
"defensive"  criminal  laws  designed  to  thwart  another  country's  enforce- 
ment of  activities  outside  its  borders  but  which  have  effects  within.  Of 


104.  See,  e.g.'.  In  re  Grand  Jury  Investigation  of  the  Shipping  Industry,  186  F.  Supp.  298 
(D.D.C.  1960). 

10.5.  Report  (Tokyo),  supra  note  32,  at  113.  Cf.  assessment  of  the  agreement  in  Onkelinx, 
supra  note  2,  at  522. 

106.  Even  a  less  than  "ultimate"  sanction  like  drawing  negative  inferences  of  fact  against 
a  party  who  fails  to  produce  documents  can,  of  course,  be  a  very  harsh,  indeed  fatal,  sanction. 
In  view  of  the  uncertain  prospects  of  convincing  U.S.  courts  of  good  faith  as  to  waiver 
attempts,  a  foreign  party  may  be  induced  to  take  his  chances  by  seeking  to  circumvent  or 
violate  the  non-disclosure  law  of  his  own  country.  As  has  been  pointed  out,  "[Tlhis  is  hardly 
in  the  best  judicial  tradition,  and  better  techniques  must  be  available."  Onkelinx,  supra  2, 
at  512.  Finally,  the  incentive  that  an  agreement  could  result  in  the  avoidance  of  harsh 
sanctions  to  foreign  litigants  should  help  convince  the  governments  blocking  the  production 
of  evidence  that  "their  own  national  interests  are  better  served  by  more  permissive  arrange- 
ments." Magnusson,  .supra  note  105,  at  232,  238,  247. 
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course,  it  also  reduces  the  incentive  for  signatories  without  non-disclosure 
laws  to  pass  them. 

(6)  It  avoids  putting  defense  counsel  in  the  position  of  being  tempted, 
in  the  interests  of  his  client,  to  make  improper  overtures  to  foreign  govern- 
ments concerning  the  invoking  or  nonwaiver  of  a  prohibition  on  disclosure. 

(7)  It  enhances  the  international  prestige  of  the  United  States  by  re- 
ducing the  stigma  of  judicial  aggression  which  now  attaches  to  some  exer- 
cises of  this  country's  extraterritorial  discovery  powers.'"' 

(8)  It  presumably  would  also  result  in  some  reduction  of  the  potentially 
tremendous  costs  of  discovery,  both  in  the  legal  fees  spent  on  fighting 
discovery  or  the  non-disclosure  law  or  both  and  in  expenses  incurred  in 
producing  substitute  documents  from  other  countries  without  prohibitory 
statutes.'"" 

An  ideal  agreement  would  include  at  a  minimum  the  United  States,  the 
United  Kingdom,  Switzerland,  the  Netherlands,  and  Canada.  The  latter 
four  countries  have  non-disclosure  laws.  Thus,  any  one  of  them  would 
stand  to  gain  from  an  agreement  to  the  extent  that  they  might  seek  infor- 
mation from  any  other.  It  seems  likely  that  even  Britain  will  want  to  seek 
discovery  abroad  in  the  future,  especially  since  Britain,  even  under  her  own 
law,  is  now  clearly  subject  to  such  discovery  herself  by  other  Common 
Market  countries.'""  Britain  would  also,  for  example,  be  able  to  retain  the 
position  that  a  United  States  court  may  not  compel  documents  from  Brit- 
ain in  violation  of  British  law. 

A  general  discovery  agreement  should  provide  for  the  assignment  of 
conflicts  irreconcilable  by  the  parties  to  the  diplomatic  level,  as  a  first  step. 
The  balancing-of-foreign-interests  test  suggested  by  the  Restatement  and 
engaged  in  now  by  the  courts""  would  be  handled  initially  by  appropriate 
othcials  of  the  governments  involved.  While  this  negotiation  is  proceeding, 
enforcement  of  both  the  foreign  non-disclosure  laws  and  sanctions  for  fail- 
ure to  comply  with  discovery  orders  would  be  held  in  abeyance.  It  is  possi- 
ble that  such  a  preliminary  agreement  could  also  include  an  arbitration 

107.  See,  e.g. ,  note  32  supra;  Whitney,  Anti-Trust  Law  and  Foreign  Commerce,  11  Record 
OF  NYCBA  134,  137-38  (1956);  Parliamentary  Debates  (Hansard),  House  of  Commons,  Vol. 
698,  Cols.  1215-1217,  cited  in  Mann,  .supra  note  98,  at  1460  (British  non-disclosure  act  de- 
signed to  stop  the  American  government  from  "acting  as  if  the  United  States  had  the  right 
to  regulate  the  affairs  of  the  world  as  a  whole."). 

108.  See.  e.g..  Affidavit  of  Beecham's  counsel,  supra  note  75,  where  counsel  said  an  element 
in  the  high  discovery  costs  was  the  necessity  of  attempting  to  find  documents  in  other  coun- 
tries as  substitutes  for  the  ones  ordered  by  the  U.S.  court  but  forbidden  to  be  so  used  by 
British  law. 

109.  Rahi.,  supra  note  8,  at  137-45. 

110.  See,  e.g..  United  States  v.  First  National  City  Bank,  396  F.2d  897,  902-903  (2d  Cir. 
1968).  Cf.  Ordering  Production  of  Documents  Abroad,  supra  note  5.  at  804:  "...  a  determi- 
nation of  the  national  interests  of  each  foreign  state  whose  laws  are  involved  in  litigation  is 
not  a  function  of  the  courts,  but  the  responsibility  of  the  executive  branch." 
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provision  involving  the  OECD  or  another  international  organization,  for 
use  in  the  event  inter-governmental  negotiation  broke  down.  Even  a  pre- 
liminary agreement  without  an  arbitration  feature,  however,  would  be  a 
major  improvement  over  the  status  quo,  since  there  is  some  evidence  to 
indicate  that  the  majority  of  conflicts  between  assertion  of  discovery  pow- 
ers and  the  non-disclosure  laws  might  be  settled  amicably  and  nonjudi- 
cially  by  such  a  procedure.'" 

Timothy  G.  Smith 


III.  .SVf,  PA'.,  the  Fulton-Rogers  AKreement,  Can.  Y.B.  Int'i,  L.  1970,  267.  This  was  an 
informal  arranKement  made  in  1969  between  the  United  States  and  Canada  providing  for 
advance  consultation  between  the  two  governments  prior  to  any  steps  pursuant  to  extraterri- 
torial enforcement  of  the  antitrust  laws.  The  agreement  has  apparently  worked  well  from  both 
sides,  allowing  the  two  countries  to  avoid  the  acrimony  and  legal  confrontations  that  charac- 
terized, for  instance,  the  earlier  Paper  Companies  case,  note  9,  supra,  and  iLs  aftermath.  See 
also  Fugate,  Antitrust  Aspects  of  Transatlantic  Investment,  supra  note  54,  at  144-45. 
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[For  Appendixes  A  and  B  see  letter  of  Mr.  Kauper  on  pp.  1001  and  1106] 

APPENDIX  C 
TABLE 

Litigation  respecting  the  production  of  documents  by  foreign  companies  to  the 
Justice  Department  in  antitrust  cases. 

1.  In  re  Ampicillin  Antitrust  Litigation,  M.D.L.  Docket  No.  50,  Civ.  No.  822-70 
(D.D.C.)  (relevant  papers  filed  in  1973). 

2.  United  States  v.  First  National  City  Bank,  285  F.  Supp.  845,  aflf'd.  396  F.2d 
897  (2d  Cir.  1968). 

3.  In  re  Grand  Jury  Investigation  of  the  Shipping  Indxistrv,  186  F.  Supp.  298 
(D.D.C.  1960).  ^ 

4.  United  States  v.  Standard  Oil  Co.  (N.J.)  23  F.R.D.  1  (S.D.N.  Y.  1958). 

5.  United  States  v.  The  Watchmakers  of  Switzerland  Information  Center,  Inc. 
Civ.  96-170  S.D.N.Y.  unreported  opinion  of  Judge  Walsh,  Transcript  of  Hearing 
on  February  19,  1957. 

6.  In  re  Investigation  of  World  Arrangements,  13  F.R.D.  280  (D.D.C.  1952) 

7.  United  States  v.  ICI,  Civil  Action  No.  24-13,  S.D.N.Y.  July  1,  1948. 

8.  In  re  Grand  Jury  Subpoena  Duces  Tecum  Addressed  to  Canadian  International 
Paper  Co.  72  F.  Supp.  1013)  (S.D.N.Y.  1947). 

9.  United  States  v.  Chilean  Nitrate  Sales  Corp.  Civ.  No.  106-14  (S.D.N.Y.  1939), 
unreported  opinion  of  Judge  Conger;  1  Fed.  Antitrust  Dec.  (1932-1948),  1001 
(Dept.  of  Justice  Comp.  1950). 

Litigation  respecting  the  production  of  documents  by  foreign  companies  to  the 
Justice  Department  in  antitrust  cases. 

1.  In  re  Ampicillin  Antitrust  Litigation,  M.D.L.  Docket  No.  50,  Civ.  No.  822-70 

(D.D.C.)  (relevant  papers  filed  in  1973). 

Beecham  Group  Ltd.  failed  to  comply  with  discovery  orders.  As  a  defense, 
Beecham  presented  an  order  of  the  British  Department  of  Trade  and  Industry 
which  probhitied  the  production.  The  court  found  that  Beecham  had  not  taken  all 
affirmative  steps,  such  as  a  petition  for  reconsideration  or  negltiation,  required  to 
achieve  compliance  with  the  Court's  discovery  orders.  Accordingly,  Judge  Sirica 
ruled  warranted  the  application  of  the  negative  resolution-of-facts  sanction  under 
Rule  37(b).  Subsequently  the  British  Government  relented  and  allowed  produc- 
tion of  all  but  thirty-five  documents  relating  to  confidential  relations  between 
Beecham  and  the  British  Government.  Several  thousand  documents  were  pro- 
duced to  the  general  satisfaction  of  the  Justice  Department.  Judge  Richey,  having 
taken  over  for  Judge  Sirica,  vacated  the  negative-resolution-of-facts  order. 

2.  United  States  v.  First  National  City  Bank,  285  F.Supp.  845,  aflf'd.  396  F.2d  897 

(2d  Cir.  1968). 
In  a  grand  jury  proceeding,  a  subpoena  duces  tecum  required  the  production 
of  documents  relating  to  the  transactions  of  one  domestic  and  one  foreign  cor- 
poration from  a  German  branch  of  the  First  National  City  Bank.  The  bank 
refused  on  the  ground  that  German  bank  secrecy  law  implies  a  contractual  obli- 
gation not  to  divulge  information  relating  to  a  customer's  business.  The  hearing 
was  adjourned  to  permit  the  customers  to  obtain  an  injunction  as  provided  by 
German  law,  but  no  action  was  taken.  The  District  Judge  held  the  bank  and  its 
vice  president  in  civil  contempt  until  the  production  was  made.  On  appeal,  the 
second  circuit  upheld  the  contempt  citations,  weighing  U.S.  antitrust  law,  a 
cornerstone  of  U.S.  economic  policy,  as  more  important  than  the  German  secrecy 
law  left  to  enforcement  by  the  vagaries  of  private  litigation.  Also  the  court  noted 
that  neither  the  U.S.  nor  Germany  had  protested  against  the  order  for  production. 
Further,  the  court  observed  the  bank  appeared  to  have  defenses  as  to  the  asserted 
civil  hability  under  German  law.  Subsequently  the  bank  complied  with  the  sub- 
poena. 

3.  In  re  Grand  Jury  Investigation  of  the  Shipping  Industry  186  F.Supp.  298  (D.D.C. 

1960). 

The  court  ordered  the  production  of  documents  in  the  United  States  belonging 

to  foreign  companies.  The  court  reserved  its  ruling  on  the  documents  abroad  of 

the  foreign  companies  until  the  Government  could  better  advise  the  Court  on  the 

need  for  them.  Numerous  representations  were  made  by  foreign  embassies  to  the 
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state  Department  and  the  court.  The  court  noted  that  the  representations  did 
not  indicate  that  the  foreign  governments  concerned  would  interfere  with  pro- 
duction if  the  Court  found  it  necessary.  However,  the  investigation  was  closed 
without  further  contest  over  the  foreign  documents. 

Defendant  U.S.  companies  objected  to  the  breadth  of  foreign  discovery  re- 
quested by  the  Government.  The  court  ordered  production  by  U.S.  companies 
of  a  narrowed  list  of  foreign  information.  Most  of  the  information  was  held  by 
foreign  corporations  all  or  partly  owned  by  the  U.S.  companies.  To  avoid  the 
prospect  of  hearings  concerning  any  applicable  nondisclosure  laws  with  regard 
to  each  country  from  which  information  had  to  be  obtained,  the  court  ordered  the 
defendant  U.S.  companies  to  make  a  good  faith  attempt  to  obtain  the  information. 
If  the  defendant  U.S.  compaines  were  to  assert  their  good  faith  efforts  had  failed 
and  the  Government  were  to  contest  their  good  faith,  the  Court  stated  it  would 
hold  a  hearing.  No  such  hearings  are  reported. 

5.  United   States   v.    The    Watchmakers   of  Switzerland   Informatioji    Center,    Inc. 

Civ.  96-170  S.D.N.Y.  unreported  opinion  of  Judge  Walsh,  Transcript  of 
Hearing  on  February  19,  1957. 

The  District  Court  ordered  the  defendant  Swiss  companies  doing  business  in 
the  United  States  through  affiliated  organizations  to  answer  interrogatories 
despite  assertions  that  the  defendants  would  be  liable  to  penalties  under  the 
Swiss  Penal  Code.  Without  waiting  for  a  full  showing  as  to  the  Swiss  law  offered 
by  their  counsel,  the  court  entered  an  order  for  the  defendants  to  answer.  The 
court  stated  "We  can't  be  expected  to  yield  to  laws  of  all  the  various  countriei' 
of  the  world,  and  we  could  not  expect  them  to  yield  to  ours." 

6.  In  re  Investigation  of  World  Arrangements,  13  F.R.D.  280  (D.D.C.  1952). 

The  oil  companies  subpoenaed  objected  on  the  ground  that  documents  within 
the  territory  of  a  foreign  sovereign  were  privileged.  The  court  held  that  this 
privilege  belongs  solely  to  the  foreign  sovereign  "and  it  cannot  be  claimed  by  a 
party  for  his  own  benefit,  particularly  so  when  the  party  is  not  a  national  of  the 
sovereign  involved."  Moreover,  the  court  reserved  judgment  on  the  vafidity  of 
such  a  claim  of  privilege  even  if  advanced  directly  by  a  foreign  government. 

The  companies  subpoenaed  also  objected  on  the  ground  that  the  laws  of  some 
foreign  countries  prohibited  the  removal  of  papers  from  within  their  territorial 
jurisdictions.  The  court  ruled  that  "calling  for  the  disclosure  of  documents  is  a 
procedural  matter  and  it  has  long  been  the  rule  that  the  'lex  fori'  governs  the 
law  of  procedure."  However,  the  court  did  not  "particularly  desire"  to  promulgate 
a  procedural  order  that  imposed  serious  criminal  penalties  under  foreign  sub- 
stantive law.  Accordingly  the  court  reserved  judgment  pending  the  companies 
showing: 

(1)  Good  faith  in  trying  to  secure  the  consent  of  foreign  sovereigns  to  remove 
required  documents  or  copies,  and  refusal  by  the  foreign  sovereign. 

(2)  What,  if  any,  interest  the  foreign  sovereign  had  in  a  company  or  the  investi- 
gation, to  permit  a  determination  of  whether  or  not  the  foreign  sovereign  was 
engaged  in  commerce. 

(3)  Proof  of  the  foreign  law  by  the  opinion  of  experts  or  other  proper  evidence. 

The  court  stated  that,  if  necessary,  it  would  permit  inspection  by  the  Govern- 
ment of  the  companies'  documents  located  in  foreign  offices.  However,  no  judg- 
ment was  ever  made  on  the  issue  of  producing  or  inspecting  foreign  documents 
for  the  grand  jury  since  the  grand  jury  was  dismissed  upon  the  filing  of  a  civil  case. 

7.  United  States  v.  ICI,  Civil  No.  24-13,  S.D.N.Y.  July  1,  1948  (documents  located 

in  United  Kingdom). 

Unreported  litigation  cited  In  re  Grand  Jury  Investigation  of  the  Shipping 
Industry,  186  F.  Supp.  298,  317  (1960). 

8.  In  re  Grand  Jury  Subpoena  Duces  Tecum  Addressed  to  Canadian  International 

Paper  Co.  72  F.  Supp.  1013  (S.D.N.Y.  1947). 
Subpoena  duces  tecum  were  served  on  the  International  Paper  Company 
("International"),  a  New  York  corporation,  on  its  wholly  owned  Canadian 
subsidiary  ("Canadian")  and  on  the  wholly  owned  subsidiary  of  Canadian.  The 
subpoena  required  International,  as  agent  and  parent,  to  produce  the  records  of 
its  two  Canadian  subsidiaries.  The  Canadian  subsidiaries  were  also  directly 
required  to  produce  their  records. 
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The  court  ruled  that  since  both  Canadian  companies  maintained  offices  in 
New  York,  they  were  amenable  to  service  of  process  in  New  York.  Hence  the 
Canadian  companies  were  required  to  produce  records  in  their  possession,  includ- 
ing records  located  in  Canada.  Accordinglj^  the  court  did  not  deem  it  necessary 
to  consider  the  presentment  of  the  grand  jury  with  respect  to  the  failure  of  the 
parent  company,  International,  to  produce  the  records  of  the  Canadian  subsidiary 
companies. 

9.   United  States  v.  Chilean  Nitrate  Sales  Corp.  Civ.  No.  106-14  (S.D.N.  Y.  1939), 
unreported  opinion  of  Judge  Conger;  1  Fed.  Antitrust  Dec.   (1932-1948), 
1001  (Dept.  of  Justice  Comp.  1950). 
Subpoenaes  were  issued  directing  a  U.S.  corporation  and  a  corporate  officer  to 
produce  information  as  to  meetings  of  the  board  of  directors  of  a  foreign  sub- 
sidiary in  Chile.  The  objection  was  made  that  such  information  was  not  relevant 
to  prove  an  antitrust  violation  by  any  corporation  or  person  subject  to  the  court's 
jurisdiction.  The  court  indicated  that  the  defendants  by  their  acts  in  the  U.S.  and 
elsewhere,  had  brought  about  forbidden  results  in  the  United  States.  The  court 
denied  the  motions  to  quash  the  subpoenaes,  observing  that  the  argument  that 
"some  unpleasantness"  might  result  did  not  excuse  non-production. 
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SECTION  703 
AAASTERS  IN  THE  FEDERAL  COURTS:  RULE  53 

IRVING  R.  KAUFMAN* 

The  use  of  special  masters  as  an  aid  to  the  court  in  the  exercise  of  its 
jurisdiction  finds  its  birthright  in  the  early  years  of  English  chancery 
practice.'  Utilized  in  this  country  at  an  early  date,'  masters  have  been 
employed  not  only  in  their  traditional  fact  finding  capacity,  but  as  aids 
to  the  court  in  procedural  matters  as  well.*  Justification  for  this  practice 
has  been  generally  explained  in  terms  of  lessening  the  burden  on  the  courts 
and  expediting  disposition  of  some  matters.  I  might  note  parenthetically 
that  the  use  of  masters  in  some  instances  to  serve  these  purposes  has  provided 
an  invaluable  contribution  to  the  administration  of  justice.  However,  the 
judicial  power  to  refer  has  never  been  regarded  in  the  United  States  as 
without  its  limitations.  An  unsupervised  and  unrestricted  reference  pro- 
cedure is  likely  to  breed  abuse  and  corruption,  as  is  evidenced  by  the 
thoroughly  discredited  early  chancery  practice  abandoned  in  1852.* 

•  United  States  District  Judge  for  the  Southern  District  of  New  York. 

1.  Masters  were  first  employed  during  the  reign  of  King  Henry  VIII.  1  Holdswokth, 
A  HiSTORT  OF  English  Law  416  (7th  ed.  rev.  1956). 

2.  See  Bryant,  The  Office  of  MasUr  in  Chancery:  Colonial  Development,  40  A.B.A.T, 
595(1954). 

3.  E.g..  Motley  Green  &  Co.  v.  Detrwt  Steel  &  Spring  Co.,  174  Fed.  734  (C.C.S.D.N.Y. 
1909);  Zunkel  v.  Utchfield,  21  Fed.  196  (C.CS.D.  Iowa  1884);  see  Waldo  Theatre  Corp. 
V.  Dondis,  1  F.R.D.  591  (D.  Me.  1941);  Stentor  Elec.  Mfg.  Co.  v.  Klaxon  Co.,  28  F.  Supp. 
665  (D.  Del.  1939);  Tivoli  Realty,  Inc.  v.  Paramount  Pictures  Inc.,  10  F.R.D.  201  (D. 
Del.  1950)  (dictum).  "There  is  hardly  any  disputed  matter  that  a  master  may  not  some- 
times have  occasion  to  determine,  or  respecting  which  he  may  not  be  called  upon  to  report 
to  the  court."  2  Street,  Federal  Equtty  Procedure  {  1399  (1909). 

4.  Jeremy  Bentham,  in  his  Introductory  Viete  of  the  Raiionaie  of  Evidence,  describes 
reference  to  a  master  thus:  ".  .  .  then  the  whole  matter,  and  everything  that  has  been 
made  to  grow  out  of  it  [is]  sent  to  be  investigated  in  the  hermetically  sealed  closet  of  a  sort 
of  under  judge  called  a  Master — with  days  of  attendance,  separated  from  each  otho-  by 
days  or_  weeks — length  of  attendance  each  day,  nominally  an  hour  really  half  or  a  quarter 
of  the  time  ....  (Tjhe  judge  [master]  paid  for  three  attendances  and  bestowing  one  .... 
[T]he  party  whose  interest  and  purpose  is  served  by  delay,  attending  or  not  attending, 
according  as  by  attendance  or  non-attendance  that  interest  and  that  purpose  are  best 
served — then,  in  the  course  of  a  few  more  years  thus  employed  out  of  a  dozen  or  two  of 
parties,  one  carrted  off  by  de&tb,  and  then  another, — and  upon  each  death  another  bill 
to  be  filed,  and  the  same  or  a  simiUr  course  of  retardation  to  be  run."  6  The  Works  or 
Jeremy  Behtham  43  (Bowring  ed.  1843).  In  9  Holdsworth,  A  History  of  English  Law 
360  (3d  ed.  1944)  we  read  that  "the  protedure  before  masters  was  admost  inconceivably 
dilatory.  For  every  attendance  at  a  master's  office  a  warrant  must  be  taken  out,  and  a 
fee  paid."  Thus  the  number  of -attendances  was  multiplied  needlessly.  Masters  were  also 
paid  a  fee  for  making  copies  of  papers.  Thus  arose  the  abuse  of  compelling  the  suitor  to 
take  needless  office  copies.  A  fee  was  paid,  too,  for  the  master's  report,  the  amount  of  the 
fee  being  gorvemed  by  the  length  of  the  report.  Therefore,  the  masters  deliberately  length- 
ened_  their  reports  to  increase  the  fee.  -Another  device  utilized  by  masters  to  increase  their 
earnings  was  that  of  deliberately  delaying  the  proceedings  and  then  charging  a  special  fee 
for  acceleration.  1  mL  at  426,  441-42  (7th  ed.  rev.  1956). 

Because  of  these  abuses  the  Chancery  Commission  of  1850  recommended  the  abolition 
of  masters.ia  chancery,  describing  the  system  as  follows: 

(Tbe)  procedure  in  the  Master's  Office  in  a  simple  case  ...  is  obviously 
calculated  to  cause  unnecessary  delay  and  expense.  The  system  had  its  origin  at  a 
time  whea  the  Masters  and  their  clerks  were  paid  by  fees.  Every  warrant,  everv 
copy,  every  report,  indeed  every  proceeding  carried  its  fee,  small  perhaps  in  individ- 
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The  chief  factor  militating  algainst  unrestricted  references  in  the  federal 
courts  is  the  possibility  that  it  may  result  in  an  abdication  of  the  judicial 
function,  exclusively  reserved  by  the  Constitution  to  the  federal  judiciary. 
In  addition,  determinations  by  a  master  are  made  without  all  of  the  legal 
and  institutional  safeguards  intended  to  assure  the  selection  of  a  competent 
judiciary.  American  policy,  stated  quite  simply,  upholds  the  right  of  a 
litigant  to  have  his  suit  tried  before  a  judge  and/or  jury  if  he  so  requests.* 
Though  the  absolute  right  to  have  the  court  and  jury  determine  in  the  first 
instance  adl  issues  in  a  litigation  may  in  some  few  instances  be  sacrificed  on 
grounds  of  expediency,  any  such  encroachment  on  this  right  should  be 
carefully  circumscribed.  It  is  axiomatic,  of  course,  that  every  reference 
involves  some  delegation  of  powers  usually  reserved  to  the  courts.  1 1  follows, 
therefore,  that  if  references  are  to  be  permitted  their  propriety  in  any 
given  case  must  be  determined  by  weighing  the  extent  and  degree  of  the 
court's  surrender  of  its  traditional  powers  against  the  countervailing  policy 
factors  favoring  the  reference.* 

Another  major  limitation  on  the  employment  of  masters  is  the  likelihood 
that  a  reference  will  add  appreciably  to  the  cost  and  length  of  litigation.^ 
Litigants  ^ould  not  be  burdened  with  the  costs  of  referring  matters  which 
the  judge  might  easily  hear  and  determine  for  himself.*  Prohibitive  costs 
and  time-consuming  delay  can  be  as  violative  of  a  litigant's  right  to  a 
speedy  trial  as  no  trial  at  all.  The  unfortunate  results  of  excessive  references 

ual  ansount,  but  the  multiplication  of  which  pressed  heavily  on  the  suitor  and 
yielded  Urge  enwluments  to  the  officers.  This  method  of  remunerating  the  Master 
and  th«ir  chief  clerks  by  fees  has  been  put  an  end  to  by  the  Chancery  Regulation 
Act;  but  the  system  still  remains,  fees  are  stilt  paid  as  heretofore,  though  the 
amount  is  earned  to  the  fee  fund,  and  the  effects  of  the  system  still  remain  in 
the  mode  of  procedure,  of  which  we  have  given  an  example. 

In  estimating  the  evils  arising  from  this  system  it  must  not  be  forgotten 
that  ever>'  warrant  and  every  other  step  and  proceeding  which  we  have  enumerated 
is  attended  with  professional  charges  of  the  solicitors  employed. 
21  Paxliamentary  Papers  30  (1852) 

5.  La  Buy  v.  Howes  Leather  Co.,  352  U.S.  249  (1957);  Adventures  in  Good  Eating. 
Inc.  V.  Beat  Places  to  Eat,  Inc.  131  F.2d  809.  815  (7th  Cir.  1942);  see  Los  Angeles  Brush 
Mfg.  Corp.  v.  James,  272  U.S.  701,  706-07  (1927). 

6.  An  example  of  a  judicial  function  which  the  courts  are  most  reluctant  to  surrender 
is  that  of  assessing  the  credibility  of  witnesses.  See  United  States  v.  Kirkpa trick,  186 
FM  393,  397  (3d  Cir.  1951).  Though  masters  to  some  extent  must  perform  this  function 
prior  to  rendering  their  finding  of  tact,  where  factual  determinations  are  to  be  primarilv 
resolved  on  the  basis  of  conflicting  testimonial  evidence  a  reference  should  be  avoided. 

7.  See  United  States  v.  Bobiniii,  244  F.2d  299  (2d  Cir.  1957);  Vanderbilt,  Modern 
Pbocedure  and  Judicial  Administration  1240-41  (1952):  "There  is  one  special  cause 
ct  delay  in  getting  cases  on  for  trial  that  must  be  singled  out  for  particular  condemnation, 
the  all  too  prevalent  habit  of  sending  matters  to  a  reference.  There  is  no  more  effective  way  • 
of  putting  a  case  to  sleep  for  an  indefinite  period  than  to  permit  it  to  go  to  a  reference  with 
a  busy  lawyer  as  a  referee." 

8.  See  Fraver  v.  Studebaker  Corp.,  11  F.R.D.  94  (W.D.  Pa.  1950),  where  the  appoint- 
ment of  a  master  was  denied  because  of  the  heavy  expense  to  one  of  the  parties.  In  Grafts  v. 
WoodwanJ",  96  F.2d  329,  332  (7th  Cir.),  cert,  denied,  305  VS.  631  (1938),  and  Parker  Rust- 
Proof  Co.  v.  Ford  Motor  Co.,  23  F.2d  502.  506  (E.D.  Mich.  1928),  where  the  high  cost  of  a 
reference  was  dted  as  a  possible  means  of  oppression  of  impecunious  plaintiffs  by  wealthy 
defendants. 
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to  masters  in  chancery  should  serve  as  a  deterrent  against  the  adoption  of 
a  similar  course  in  the  federal  courts.* 

Notwithstanding  the  above,  the  use  of  the  reference  procedure,  when 
placed  in  proper  perspective,  can  and  does  serve  as  an  invaluable  adjunct 
to  the  judicial  process.  When  properly  employed,  a  limited  reference  can 
lighten  congested  calendars  and  provide  a  more  expeditious  means  for 
reducing  voluminous  documents  and  testimony  to  a  size  easily  digestible 
by  the  courts  and  for  clarifying  complex  issues  for  speedy  and  just  determina- 
tion by  the  judge  and  jury.  TTie  desirability  of  having  recourse  to  some 
reference  procedure  while  at  the  same  time  preserving  a  fxarty's  right  to 
trial  by  court  and  jury  is  reflected  in  rule  S3  of  the  Federal  Rules  of  Civil 
Procedure,  which  attempts  to  codify  the  preexisting  law  and  p>ractice  on 
the  subject.'*  It  is  my  purpose  here  to  examine  the  content  of  permissible 
reference  both  under  rule  53  and  under  the  inherent  power  of  the  federal 
courts." 

Rule  53  confers  on  the  district  courts  the  power  and  authority  to  direct 
a  reference."  However,  the  keynote  of  the  rule  is  that  a  "reference  shall  be 
the  exception  and  not  the  rule."  The  master  is  appointed  only  to  help  the 
court  in  a  case  where  help  is  needed;  ais  Mr.  Justice  Brandeis  expressed  it, 
he  is  an  "instrument  for  the  administration  of  justice  [to  be  employed  by 
the  court]  when  deemed  by  it  essential.""  Thus,  a  reference  which  would 
serve  to  relieve  the  court  of  its  primary  judicial  function  finds  no  sanction 
in  the  rules."  Consequently,  absent  consent  of  both  parties,  a  master  may 
never  be  empowered  to  hear  and  determine  an  issue."  Similarly,  blanket 
provisions  for  systematically  referring  particular  types  of  cases,  as  for 
example  all  patent  or  antitrust  cases,  violates  the  caveat  against  making 
references  the  rule  rather  than  the  exception."  This  rejection  in  the  rule 

9.  See  note  4  supra. 

10.  Dobie.  The  Federal  RuUs  of  Civil  Procedure,  25  Va.  L.  Rev.  261,  291  (1939). 

11.  In  addition  to  rule  53,  raerences  are  specifically  authorized  in  admiralty  (Ad- 
miralty Rm.E  43),  bankruptcy  (30  Stat.  555  (1898),  as  amended,  11  U.S.C.  }  62  (1952) ), 
and  condemnation  proceedmgs  (Fed.  R.  Crv.  P.  71A(h) ). 

12.  Rule  XXIX  of  the  Federal  Equity  Rules  of  1822.  20  U.S.  (7  Wheat.)  xii,  made 
provision  for  the  reference  of  matters  to  a  master  "to  examine  and  report  thereon."  The 
revised  rules  of  1842  re-enacted  this  rule  in  an  expanded  form  (rules  73-84),  similar  to  the 
present  rule  53.  The  principal  addition  made  by  the  rules  of  1912,  226  U.S.  627,  was  that 

'save  in  matters  of  account  a  reference  to  a  master  shall  be  the  exception,  not  the  rule  and 
shall  be  made  only  upon  a  showing  that  some  exceptional  condition  requires  it."  Finally, 
with  the  merger  of  equity  and  law  in  the  Federal  Rules  of  Civil  Procedure  in  1939,  the  use 
of  the  master  was  extended  to  actions  formerly  denominated  l^al. 

13.  Ex  parte  Peterson,  253  U.S.  300.  312  (1920). 

14.  La  Buy  v.  Howes  Leather  Co.,  352  U.S.  249  (1957);  Ex  parte  Peterson,  supra 
note  13;  Webster  Eisenlohr,  Inc.  v.  Kalodner,  145  F.2d  316  (3d  Cir.  1944).  cert,  denied. 
32S  U.S.  867  (1945). 

15.  See  Holt  Mfg.  Co.  v.  C.  L.  Best  Gas  Traction  Co..  245  Fed.  354,  356  (W.D.  Cal. 
1917);  cf.  Cademartori  v.  Marine  Midland  Trust  Co.,  18  F.R.D.  277  (S.D.N.Y.  1955). 

16.  McCullough  V.  Coegrave.  309  U.S.  634  (1940);  see  Los  Angeles  Brush  Mfg.  Corp. 
V.  James.  272  U.S.  701  (1927). 
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of  any  procedure  which  makes  reference  a  matter  of  course  establishes  the 
underlying  policy  applicable  to  all  references.  The  rule  specifically  applies 
this  policy  to  references  of  factual  issues"  in  jury  and  non-jury  cases." 
However,  because  the  power  delegated  by  the  judge  is  greater  in  non-jury 
cases  than  in  jury  cases,  the  reference  of  non-jury  cases  must  meet  a  much 
more  stringent  standard." 

I.  Non-Jury  Cases 

Rule  S3  provides  that  in  non-jury  cases,  save  in  matters  of  account,  a 
reference  may  be  made  "only  upon  a  showing  that  some  exceptional  condi- 
tion requires  it."  It  is  urged  that  the  real  justification  for  a  reference  in 
non-jury  cases  is  that  a  matter  is  so  difficult  or  complex  that  the  court  is 
not  competent  to  handle  it  or  that  a  master,  because  of  a  particular  expertise 
or  his  ability  to  be  in  constant  attendance,  can  more  easily  effectuate  its 
disposition.  However,  save  in  matters  of  account,  non-jury  references  must 
meet  the  "exceptional  condition"  criterion,  and  their  utilization  can  be 
accomplished  in  but  rare  instances.  For  years  courts,  guided  only  by  the 
vague  standard  contained  in  rule  53,  groped  blindly  for  direction,  finally 
determining  the  exceptional  condition  of  each  case  on  an  ad  hoc  basis. 
Of  particular  difficulty  was  the  question  whether  crowded  and  congested 
calendars  alone  were  sufficient  to  constitute  exceptional  conditions  warrant- 
ing reference.  The  cases  considering  the  issue  were  irreconcilably  split  on 
the  appropriateness  of  a  reference  under  such  circumstances.**  Not  until 

17.  It  has  been  said,  however,  that  where  an  issue  of  fact  is  an  important  one  the 
litigants  are  entitled  to  have  it  determined  by  the  court.  In  re  Volland,  69  F.2d  475,  477, 
modified,  71  F.2d  1022  (7th  Cir.  1934). 

18.  The  rule  seems  to  have  been  written  in  contemplation  of  reference  of  issues  of  fact 
only.  See  rule  XXIX  of  the  original  Federal  Equity  Rules,  20  U.S.  (7  Wheat.)  xii  (1822), 
providing  only  for  reference  to  masters  "to  examine  and  report."  However,  the  policy  behind 
the  rule  must  guide  all  references.  The  first  sentence  of  rule  S3(b)  sets  out  the  general  policy, 
proscribing  reference  as  a  matter  of  course,  no  matter  what  the  subject  referred.  While  the 
effects  on  our  law  of  the  unfortunate  workings  of  the  master  in  chancery  system  can  only 
be  conjectured,  it  is  clear  that  the  original  federal  rule  governing  reference  was  patterned 
after  the  practice  of  the  English  High  Court  of  Chancery.  See  Federal  Equity  Rules  of 
1822,  rule  XXXIII,  20  US.  (7  Wheat.)  xii.  Further,  the  "exception,  not  the  rule"  and 
"exceptional  condition"  requirements  were  not  added  until  1912,  after  the  English  masters 
had  been  abolished  in  1852.  Federal  Equity  Rules  of  1912.  rule  59,  226  U.S.  666.  The 
provisions  governing  reference  of  jury  cases  seem  to  be  a  codification  of  the  rules  laid  down 
in  Ex  parte  Peterson.  253  U.S.  300  (1920).  and  its  progeny. 

19.  Rule  53(b)  provides  as  follows:  "A  reference  to  a  master  shall  be  the  exception  and 
not  the  rule.  In  actions  to  be  tried  by  a  jury,  a  reference  shall  be  made  only  when  the  issues 
are  complicated;  in  actions  to  be  tried  without  a  jury,  save  in  matters  of  account,  a  reference 
shall  be  made  only  upon  a  showing  that  some  exceptional  condition  requires  it." 

20.  Compare  McCullough  v.  Cosgrave,  309  U.S.  634  (1940):  United  Sutes  v.TCirk- 
patrick,  186  F.2d  393  (3d  Cir.  1951),  vnlh  Los  Angeles  Brush  Mfg.  Corp.  v.  James,  272 
U.S.  701  (1927);  Neale.  Inc.  v.  McCormick.  19  F.2d  320  (9lh  Cir.).  cert,  denied.  275  U^. 
530  (1927);  Skinner  v.  Aluminum  Co.  of  America.  95  F.  Supp.  183  (W.D.  Pa.  1951). 

In  Helene  Curtis  Industries,  Inc.  V.  Sales  Affiliates.  Inc.,  105  F.Supp.886. 906  (S.D.N.Y.). 
afd.  199  F.2d  732  (2d  Cir.  1952).  calendar  congestion  was  held  an  exceptional  condition 
where  the  court  found  one  party  had  objected  to  the  reference  in  bad  faith  In  order  to 
threaten  his  adversary  with  irreparable  injury  in  delaying  the  adjudication  of  a  claim. 
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La  Buy  V.  Howes  Leather  Co}^  was  the  question  finally  resolved  in  the  nega- 
tive. The  Supreme  Court  noted  that  in  view  of  the  increasing  docket 
congestion  in  some  of  the  more  populous  districts  a  contrary  result  would 
make  reference  the  rule  rather  than  the  exception.*^  Though  clearly  pre- 
cluding the  use  of  calendar  congestion  as  an  exceptional  condition,  the  deci- 
sion shed  little  light  on  those  circumstances  which  might  properly  be 
termed  exceptional  within  the  meaning  of  rule  53. 

However,  implicit  in  this  decision  is  an  insistence  on  a  rigid  application 
of  the  "exceptional  condition"  test  and  a  general  disinclination  to  view  a 
non-jury  reference  with  favor.  Such  references  remove  the  courts  from 
the  arena  of  litigation,  burden  the  parties  with  added  costs,  may  unduly 
delay  the  outcome,  and  cause  a  large  duplication  of  effort  inasmuch  as  the 
court  must,  upon  objection  to  the  master's  report,  review  the  record  and  his 
findings  before  adopting  them  as  its  own. 

It  is  of  course  difficult  if  not  impossible  to  formulate  a  general  rule 
which  will  determine  the  propriety  of  a  reference  under  the  "exceptional 
condition"  criterion  in  each  and  every  case  to  arise  in  the  future.''  However, 
certain  observations  might  be  made.  Where  a  reference  is  limited  to  specific 
issues  rather  than  to  the  case  itself  the  reference  is  more  likely  to  be  sus- 
tained.'* References  of  all  the  issues  presented  reduce  the  function  of  the 
district  judge  to  that  of  a  reviewing  court  and  may  be  sanctioned,  if  at  all, 
only  under  the  most  compelling  circumstance.  Similarly,  the  difficulty  and 

21.  352  U.S.  249  (1947). 

22.  Id.  at  259. 

23.  It  is  not  at  all  dear  whether  an  appellate  court  will  reverse  the  trial  judge  merely 
because  he  has  misapplied  the  "exceptional  condition"  standard  of  rule  53.  See  Note,  Refer- 
ence of  the  Big  Case  Under  Federal  RuU  53(b),  65  Yale  L.J.  1057,  1066-67  (1956).  In  some 
cases  the  appellate  court,  while  disapproving  the  propriety  of  the  reference,  nevertheless 
has  refrained  from  disturbing  the  finding  below.  See  Tendler  v.  JafTe,  203  F.2d  14,  16 
(D.C.  Cir.).  cert,  denied,  34<5  U.S.  817  (1953)  (costs  reallocated);  Adventures  in  Good 
Eating,  Inc.  v.  Best  Places  to  Eat,  Inc.,  131  F.2d  809  (7th  Cir.  1942)  (same).  The  courts  in 
these  cases  seem  to  treat  such  a  reference  as  harmless  error  unless  there  is  a  showing  that 
the  master's  report  was  clearly  erroneous  on  the  merits.  See  Prudence  Bonds  Corp.  v. 
Prudence  Realisation  Corp.,  174  F.2d  288  (2d  Cir.  1949);  cf.  Heifer  v.  Corona  Products, 
Inc.,  127  F.2d  612  (8th  Cir.  1942). 

Since  the  trial  court  may  not  disregard  the  factual  findings  of  the  master  unless  clearly 
erroneous,  the  rights  of  the  respective  parties  may  be  materially  affected  by  the  failure  erf 
the  court  to  determine  the  facts  in  the  first  instance.  Accordingly  the  better  practice  would 
seem  to  require  a  remand  to  the  trial  judge  of  issues  improperly  referred.  See  In  re  Volland, 
69  F.2d  475  (7th  Cir.  1934). 

24.  In  the  following  cases  the  reference  of  cases  in  their  entirety  was  approved.  Los 
Angeles  Brush  Mfg.  Co.  v.  James,  272  U.S.  701  (1927);  D.  M.  W.  Contracting  Co.  v. 
Stolz.  158  F.2d  405  (D.C.  Cir.  1946),  cert,  denied,  330  U.S.  839  (1947);  Neale,  Inc.  v.  McCor- 
mick,  19  F.2d  320  (9th  Cir.),  cert  denied,  275  U.S.  530  (1927);  Holt  Mfg.  Co.  v.  C.  L. 
Best  Gas  Traction  Co.,  245  Fed.  354  (N.D.  Cal.  1917).  Current  thinking  on  the  subject, 
however,  views  such  references  with  marked  disfavor.  See  LaBuy  v.  Howes  Leather  Co., 
352  U.S.  249  (1957);  In  re  Volland,  supra  note  23.  See  also  the  Prettyman  Committee 
recommendation  that  protracted  cases  not  be  referred  in  their  entireties.  Procedure  in 
Anti-Trust  and  Other  Protracted  Cases,  13  F.R.D.  62,  83  (1953)  (hereinafter  cited  as  Pretty- 
man  Report).  Of  course,  there  can  hardly  be  an  objection  if  both  parties  consent  to  the 
reference  in  its  entirety.  Kimberly  v.  Arms,  129  U.S.  512  (1889);  Smith  v.  Brown,  3  F.2d 
926  (5th  Cir,  1925). 
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complexity  of  the  matter  is  relevant  in  determining  the  propriety  of  a 
reference.  Though  this  factor  alone  is  insufficient  to  warrant  a  reference, 
the  judge  being  duty  bound  to  familiarize  himself  with  the  technical  and 
detailed  factors  for  purposes  of  enabling  him  to  dispose  of  the  issues  himself, 
the  fact  that  a  master  because  of  his  training  or  experience  is  unquestionably 
more  qualified  to  pass  on  the  matters  referred  is  an  element  to  be  considered 
upon  a  request  for  a  reference.*'  What  is  of  primary  importance  in  the 
determination  on  this  type  of  application  is  the  nature  of  the  duties  to  be 
conferred  by  the  reference.  Where  the  function  delegated  to  the  master 
is  basically  ministerial  there  is  little  if  any  abdication  of  the  judicial  function, 
and  such  matters,  rather  than  tying  up  the  court,  can  in  many  instances  be 
more  profitably  referred  to  a  master. 

This  policy  is  reflected  in  the  exclusion  of  matters  of  account  from  the 
"exceptional  condition"  proviso.  Generally,  an  accounting  involves  a  me- 
chanical application  of  general  investigatory  and  accounting  principles  and 
is  often  required  under  circumstances  where  much  exploratory  work  into 
books  and  records  is  essential.  To  impose  this  duty  on  the  court  would 
result  in  a  severe  drain  on  limited  judicial  man-hours  which  could  be  more 
profitably  exploited  in  other  avenues  of  judicial  endeavor.  No  peculiar 
judicial  talent  or  insight  is  required,  and  errors  in  accounting  lend  them- 
selves to  detection  and  correction  on  review  by  the  court."  However,  the 
mere  fact  that  an  accounting  is  necessary  is  not  in  itself  sufficient  to  justify 
a  reference  if  it  appears  that  the  matter  is  simple  and  would  not  consume 
an  undue  amount  of  the  court's  time."  Furthermore,  even  where  an  account- 
ing possesses  the  requisite  complexity  and  difficulty  there  is  no  license  to 
refer  all  the  issues  presented  in  the  case  to  a  master.**  The  question  of 
liability,  for  instance,  is  one  tfeit  the  court  is  better  endowed  to  determine, 
and  only  after  this  issue  has  been  resolved  by  the  court  should  an  accounting, 
if  such  be  found  necessary,  be  referred  to  a  special  master.  Though  reference 

25.  Thus  there  have  been  some  doubts  as  to  whether  Congress  contemplated  use  of 
trial  courts  to  solve  subtle  economic  controversies  for  which  judges  are  not  always  well 
•ujted.  See  ABA  Commtttbe  on  Pkachce  and  Pkocedure  in  the  Teial  of  ANTiTRtrer 
Cases,  REroBT  12  (1954). 

26.  Of  course  where  considerations  of  a  more  subtle  character  are  involved  the  account-, 
ing  should  be  handled  by  the  court.  Thus,  in  Barrick  v  Pratt,  32  F.2d  732.  734  (5th  Cir. 
1929) .  the  court  noted  that  where  the  correctness  of  an  accounting  depends  on  the  credibili^ 
of  witnesses  it  is  desirable  that  the  testimony  be  taken  in  open  court. 

27.  See  Heifer  v.  Corona  Products,  Inc.,  127  F.2d  612  (8th  Cir.  1942);  Barrick  v. 
Pratt,  supra  note  26;  Tucker  Bros.  Mfg.  Co.  v.  Dallas  Mach  &  Tool  Co.,  286  Fed.  754 
(N.D.  Tex.  1923)  (reference  denied  on  finding  that  only  nominal  damages  could  be  re- 
covered). 

28.  La  Buy  V.  Howes  Leather  Co.,  352  U.S.  249  (1957);  O'Cedar  Corp.  v.  F.  W.  Wool- 
worth  Co.,  73  F.2d  366  (7th  Cir.  1934);  Columbian  Equipment  Co.  v.  Mercantile  Trust 
&  Deposit  Co.,  113  Fed.  23  (Sth  Cir.).  cert,  denied,  186  U.S.  485  (1902).  In  some  instances, 
o(  course,  liability  cannot  be  determined  until  after  an  accounting.  In  such  instances  the 
entire  matter  may  be  referred  provided  that  the  master's  duties  are  limited  to  the  conducting 
of  the  accounting.  See  Miller  v.  Weiant,  42  F.  Supp.  760  (S.D.  Ohio  1942). 
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in  such  instances  is  proper  under  the  rule,  the  court  is  still  competent  to 
conduct  the  accounting  itself,  and  whether  or  not  a  reference  should  be 
directed  remains  discretionary  with  the  court.** 

Those  matters  involving  the  complex  computation"  or  the  ascertain- 
ment of  damages  where  extensive  examination  into  books  and  records  is 
required,"  though  not  strictly  speaking  within  the  "matters  of  account" 
exception,  involve  the  same  basic  type  of  function  to  be  performed  and  more 
readily  lend  themselves  to  a  reference  under  the  "exceptional  condition" 
requirement. 

Save  for  this  limited  area,  however,  the  teachings  of  La  Buy  are  clear. 
Reference  in  non-jury  cases  should  be  avoided  if  at  all  possible.  It  is  of 
no  consequence  that  a  master's  report  must  be  ratified  or  confirmed  by  the 
court  before  legal  significance  is  attached  to  it.  The  scope  of  review  by  the 
court  is  limited.  Only  if  the  master's  findings  are  based  upon  material 
errors  in  the  proceedings  or  a  mistaken  view  of  the  controlling  law,  or  are 
unsupported  by  any  substantial  evidence,  or  are  contrary  to  the  clear 
weight  of  all  the  evidence,  is  the  court  justified  in  disregarding  the  report." 
References  under  the  rule  are  not  advisory  in  the  sense  that  a  court  is  free 
to  reject  a  master's  report  at  will  and  to  conduct  its  own  independent 
inquiry  into  the  facts."  Thus  under  the  rule  the  fact  that  a  court  would  be 

29.  Buckley  v.  Altheimer,  152  F.2d  502  (7th  Cir.  1945).  Rarely  will  courts  find  an 
abuse  of  discretion  in  failing  to  refer  an  accounting  to  a  special  master.  But  see  Heirs  of 
St.  Colombe  v.  United  Sutes,  32  U.S.  (7  Pet.)  394  (1833),  where  the  Supreme  Court,  because 
of  the  complexity  and  intricacy  of  the  accounting,  found  it  to  be  an  unfit  subject  for  examina- 
tion by  the  court  and  reversed  a  decree  with  direction  that  the  matter  be  referred  to  a 
master. 

30.  Reference  to  determine  amount  of  oil  and  value  thereof  was  held  proper  in  Bumham 
V.  Todd,  139  F.2d  3J8  (5th  Cir.  1943). 

31.  The  issue  of  damages  was  referred  to  a  master  in  Mitchell  v.  Gulf,  M.  &  O.R.R., 
91  F.  Supp.  175,  187  (N.D.  Ala.  1950),  modified  on  other  grounds,  190  F.2d  308  (5th  Cir. 
1951).  aiKl  in  Houghton  Mifflin  Co.  v.  Slackpole  Sons,  Inc.,  31  F.  Supp.  517  (S.D.N.Y), 
modified  on  other  grounds,  113  F.2d  627  (2d  Cir.  1940).  However,  where  the  ascertainment 
of  damages  can  be  determined  by  a  short  hearing  before  the  court,  or  where  important  fact 
determinations  are  necessary,  the  determination  should  be  left  with  the  court.  See  Hartford- 
Empire  Co.  v.  Shawkee  Mfg.  Co.,  5  F.R.D.  46  (W.D.  Pa.  1946);  Brosius  v.  Pepsi-Cola  Co., 
3  F.R.D.  335  (M.D.  Pa.  1943). 

32.  Rule  S3(e)  (2)  provides  that  in  a  non-iury  reference  the  court  shall  accept  the  master's 
findings  unl^s  clearly  erroneous.  See  General  Kontrolar  Co.  v.  Allen,  124  F.2d  123,  124 
(6th  Cir.  1941);  Arrow  I>istilleries,  Inc.  (Michigan)  v.  Arrow  Distilleries  Inc.  (Illinois), 
117  F.2d  636,  638-39  (7th  Cir.),  cert,  denied,  314  U.S.  633  (1941);  In  re  Security  Motor 
Co.,  51  F.  Supp.  559,  561-62  (W.D.  Mo.  1943),  appeal  dismissed,  142  F.2d  46r(8th  Cir. 
1944).  "The  effect  of  a  master's  report  is  the  same  whether  or  not  the  parties  have  consented 
to  the  reference;  but,  when  the  parties  stipulate  that  a  master's  findings  of  fact  shall  be 
final,  only  questions  of  law  arising  upon  tne  report  shall  thereafter  be  considered."  Fed. 
R.  Ov.  P.  53(e)(4):  see  D.  M  W.  Contracting  Co.  v.  Stoli,  158  F.2d  405  (D.C.  Cir.  1946), 
cert,  denied.  330  U.S.  839  (1947).  But  c].  Cademartori  v.  Marine  Midland  Trust  Co.,  18 
F.R.D.  277  (S.D.N.Y.  1955). 

33.  Prior  to  the  adoption  of  Equity  Rule  61-H  (the  predecessor  of  rule  53)  it  was  pos- 
■ble  to  direct  a  reference  which  would  be  merely  advisory  to  the  court  and  which  it  might 
"accept  and  act  upon,  or  disregard  in  whole  or  in  part  according  to  its  own  judgment  as 
to  the  weight  of  the  evidence."  Kimberiy  v.  Arms,  129  U.S.  512,  523  (1889) ;  c/.  The  P.  R.  R. 
No.  35, 48  F.2d  122  (2d  Cir.),  c«rt.  d^ied,  184  U.S.  636  (1931).  In  view  of  the  clear  mandate 
of  rule  53(e)(2),  limiting  review  of  the  master's  findings  (A  fact  only  when  clearly  erroneous. 
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disposed  to  attach  diflFerent  weight  to  some  of  the  (acts  presented  in  an 
issue  submitted  for  reference  is  insufficient  to  justify  a  rejection  of  a  master's 
report.'*  Consequently,  a  litigant  might  be  prejudiced,  notwithstanding  the 
necessity  of  confirmation  by  the  courts.  He  is  entitled  to  have  the  court 
hear  and  determine  the  issues  in  the  first  instance,  and  anything  short  of 
this  may  be  an  abridgment  of  his  rights."  Of  course,  where  both  parties 
acquiesce  in  the  reference  to  a  master  the  permissive  scope  of  the  reference 
is  broadened,  and,  except  in  those  limited  instances  where  the  public  interest 
demands  retention  of  the  initial  inquiry  by  the  court,"  reference  should 
be  permitted. 

On  the  basis  of  the  foregoing,  it  would  appear  that  the  utilization  of 
special  masters  to  hear  and  report  on  the  main  issues  in  litigation  under 
rule  53  has  little  support  in  the  non-jury  area.  With  a  few  minor  exceptions, 
references  in  non-jury  cases  run  counter  to  the  spirit  and  purpose  of  judicial 
administration  in  the  federal  courts. 

II.  Jury  Cases 
Under  rule  53,  issues  to  be  tried  by  a  jury  may  be  referred  to  a  master 
if  tfiey  are  "complicated."*"  Though  the  standard  to  be  employed  here 
is  different  from  the  "exceptional  condition"  criterion  imposed  for  non- 
jury cases,  the  "exception  not  the  rule"  policy  remains  controlling.  A 
comparison  of  the  two  respective  eriteria  reveals  that  the  "complicated 
issue"  standard  is  by  far  the  less  restrictive.  This  conscious  discrimination 
between  jury  and  non-jury  cases  for  purposes  of  reference  finds  justification 
in  the  different  effect  which  is  accorded  the  master's  findings.  Whereas 
in  a  non-jury  case  the  master's  report  must  be  accepted  unless  clearly 
erroneous,  the  reference  of  issues  in  a  jury  case  is  merely  for  the  purpose  of 
clarifying  the  facts  and  issues  for  presentation  to  the  jury,  which  remains 
the  ultimate  arbiter  of  the  facts. 

purely  advisory  references  of  this  character  can  do  longer  be  utilized.  United  States  v. 
Kirkpatrick,  186  F.2d  393  (3d  Cir.  1951);  D.  M.  W.  Contracting  Co.  v.  Stolz.  supra  note  32. 
But  see  Kvop,  Land  Co.  v.  Kentucky  River  Coal  Corp.,  110  F.2d  894  (6th  Cir.  1940), 
cert,  denied,  312  U.S.  688  (1941).  If  the  court  were  free  to  disregard  a  master's  findings  of 
fact  a  reference  would  serve  almost  no  purpose  and  would  merely  duplicate  the  work  that 
the  trial  judge  will  ultimately  perform. 

34.  Even  where  oral  testimony  is  largely  uncontradicted  the  court  must  respect  the    * 
advantage  the  master  enioyed  when  he  saw  and  heard  witnesses  and  was  thus  enabled  to 
judge  their  veracity  and  credibility.  Ferroline  Corp.  v.  General  Aniline  &  Film  Corp.,  ■♦■ 
207  F.2d  912.  920  (7th  Cir.  1953),  cert,  dented,  347  U.S.  953  (1954). 

35.  See  Fed.  R.  Crv.  P.  43(a):  "In  all  the  trials  testimony  of  witnesses  shall  be  taken 
orally  in  open  court  unless  otherwise  provided  by  these  rules" ;  cj.  United  States  v.  Kirkpatrick, 
186  F.2d  393,  398  (3d  Cir.  1951).  Consider  In  re  American  Bantam  Car  Co..  193  F.2d 
616,  621  (3d  Cir.  1952) :  "While  objections  and  exceptions  can  be  filed  to  the  special  master's     ' 
report  it  is  cWr  that  a  very  important  [>art  of  the  parties'  day  in  court  lies  in  the  hearing! 

to  be  conducted  before  the  master." 

36.  Such  a  situation  might  conceivably  occur  where  the  custody  of  a  child  is  in  i^^sue. 
See  Brown  v.  Brown,  134  F.2d  505,  510  (D.C.  Cir.  1942)  (dissenting  opinion). 

37.  Fed.  R.  Civ.  P.  53(b). 
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In  jury  cases  the  master's  findings,  if  accepted  by  the  court,  constitute 
merely  prima  facie  evidence  to  be  submitted  to  the  jury  for  its  considera- 
tion.** Inasmuch  as  the  parties  remain  free  to  call,  examine,  and  cross- 
examine  witnesses  before  the  jury  as  if  the  report  had  not  been  made, 
there  is  not  such  an  undue  interference  with  the  jury's  determination  of  the 
issues  of  fact  as  would  violate  the  seventh  amendment."  The  normal 
procedure  of  presenting,  for  the  jury's  analysis,  technical  material  beyond 
the  comprehension  of  the  lay  mind  is  woefully  inadequate  in  finally  deter- 
mining the  deciding  factual  issues."  These  disabilities  inherent  in  such  an 
arrangement  are  compounded  by  the  fact  that  our  adversary  system  has 
fostered  the  use  of  partisan  experts  who  sometimes  tend  to  slant  their 
testimony  to  their  own  advantage.  As  noted  by  the  Prettyman  Committee, 
"tne  traditional  method  of  proof  [by  expert  witnesses]  when  applied  to  .  .  . 
[complex]  issues  is  cumbersome,  unnecessarily  time  consuming  and  uncertain 
in  its  results."*'  The  presentation  of  a  mass  of  undigested  technical  data, 
complex  and  contradictory  medical  testimony,  or  raw  figures  and  elaborate 
computations  serves  only  to  confuse  the  jury  and  reduce  the  likelihood  of 
just  and  accurate  factual  determinations  on  the  basis  of  the  evidence  pre- 
sented.*' Such  issues  are  particularly  suited  for  reference  to  a  special  master 
who  may  clarify  the  issues  and  then  present  to  the  jury  with  precision  and 
succinctness  the  questions  to  be  resolved.*'  By  this  procedure  it  is  possible 

38.  See  Coyner  v.  United  States,  103  F.2d  629  (7th  Cir.  1939);  Connecticut  Importing 
Co.  V.  Frankfort  Distilleries,  Inc.,  42  F.  Supp.  225  (D.  Conn.  1940). 

39  Ex  parte  Peterron,  253  U.S.  300  (1920);  Graffis  v.  Woodward,  96  F.2d  329  (7th 
Cir.),  cert,  denied,  305  U.S.  631  (1938).  Bitt  cf.  Vermeule  v.  Reilly,  196  Fed.  226  (S.D.N.Y. 
1912). 

40.  See  5  Mooke,  Federal  Practice  f  53.05(2),  at  2937  (2d  ed.  1951);  Murrah, 
Pretrial  Procedure:  A  Statement  of  Iti  Essentials,  14  F.R.D.  417, 419  (1954). 

41.  Prettyman  Report,  13  F.R.D.  62,  79  (1951). 

42.  See  Wilson  v.  Homestead  Valve  Mfg.  Co.,  217  F.2d  792,  800  (3d  Cir.  1954), 
cert,  denied,  349  U.S.  916  (1955);  Grafts  v.  Woodward,  96  F.2d  329  (7th  Cir.),  cert,  denied, 
305  U.S.  631  (1938);  Irving  Trust  Co.  v.  Trust  Co.  of  New  Jersey,  75  F.2d  280  (2d  Or. 
1935);  Palfrey,  The  Proof  or  Scientific  and  Technical  Facts  in  the  Courts:  Im- 
partial TESTHiONT  4-8  (1957)  (Armstrong  Project  Report);  Hand,  Historicai  and  Practical 
Contiderations  Retardini  Expert  Testimony,  15  Harv.  L.  Rev.  40,  53-55  (1901). 

43.  This  procedure  should  be  distinguished  from  the  use  of  court-appointed  experts 
for  purposes  ai  providing  neutral  testimony.  See  McCoRMiCK,  Evidence  {  17  (1954); 
2  WiGMORE,  Evidence  |  563  (3d  ed.  1940).  The  master  usually  holds  hearings,  receives 
material  evidence,  permits  cross-examination  and  gives  both  parties  an  opportunity  to  be 
beard.  He  then  prepares  a  written  report  including  his  basic  findings  and  conclusions. 
Both  parties  may  then  submit  objections  as  to  points  of  law  in  the  report.  The  report  as 
accepted  by  the  court  may  then  be  read  to  the  jury.  Where  a  neutral  court -appointed  expert 
is  utilized  the  party  experts  present  their  testimony  to  the  court  in  the  first  instance  and  the 
neutral  expert  merely  testifies  as  a  witness  for  the  court  subject  to  full  examination  by  both 
parties.  See  Palfrey,  op.  cii.  supra  note  42. 

The  Prettyman  Report  recommended  the  appointment  of  experts  as  special  masters 
as  an  aid  in  the  determination  of  disputed  scientific  or  technical  facts  of  unusual  complexity 
or  difficulty.  As  stated  by  the  report,  experts  (1)  can  "understand  better  than  non  experts 
the  terminology  used  by  expert  witnesses  in  discussing  the  subject,  (2)  can  more  accurately 
evaluate  differences  in  the  qualifications  oT  expert  witnesses,  in  the  material  used  by  such 
witnesses,  and  in  the  proccnes  by  which  such  witnesses  fashion  conclusions  from  the  material 
used,  and  (3)  can  more  accurately  formulate  and  express  basic  findings  and  conclusions  upon 


1327 


1968]        MASTERS  IN  THE  FEDERAL  COURTS:  RULE  6S       461 

to  get  before  the  jury  the  master's  considered  findings,  having  the  hallmark 
of  impartiaUty  and  untainted  with  passion  or  prejudice.** 

In  this  area  the  courts  have  more  freedom  in  directing  a  reference, 
and  the  exercise  of  their  discretion  is  generally  respected  by  the  appellate 
courts.**  However,  discretion  can  be  abused  and  references  may  be  set 
aside  for  failure  of  the  district  courts  to  heed  the  admonition  contained  in 
the  rule  that  even  here  references  are  to  be  used  but  sparingly.*'  The 
rationale  behind  our  adversary  system  of  litigation  is  that  only  through  the 
"fires  of  controversy"  can  the  true  facts  be  determined  and  the  issues 
decided.  The  use  of  partisan  testimony,  subject  of  course  to  the  rigors  of 
cross-examination,  has  long  been  regarded  as  a  necessary  incident  of  this 
system,  and  a  proceeding  where  the  issue  of  credibility  is  to  some  degree 
determined  outside  the  courtroom  is  sdien  to  our  judicial  philosophy.*' 
Consequently  where  issues  are  relatively  simple  and  within  the  grasp  and 
competence  of  a  lay  jury  the  courts  are  most  reluctant  to  condone  a  refer- 
ence.** This  is  particularly  so  where,  because  of  the  added  expense  involved, 
an  oppressive  burden  is  placed  on  one  of  the  parties.*'  In  some  cases  the 
courts  have  overcome  this  latter  obstacle  by  assessing  costs  on  the  party 
requesting  the  reference  regardless  of  the  outcome  of  the  litigation."  Never- 
such  issues."  13  F.R.D.  62,  80  (1953).  See  also  Yankwich,  "Short  Cuts"  in  Lonr  Casts, 
13  F.R.D.  41.  56-58  (1953). 

44.  See  Connecticut  Importing  Co.  v.  Frankfort  Distilleries.  42  F.  Supp.  225.  227 
(D.  Conn.  1940)  The  court  noted  that  the  use  of  a  reference  might  shorten  the  trial  "by 
making  it  possible  for  one  party,  and  possibly  all,  to  forego  the  time-consuming  luxury  and 
uncertainty  of  other  evidence  on  the  subject  matter  of  the  report.  Conceivably,  even  the 
parties  might  stipulate  that  a  reading  of  the  underlying  findings  might  be  omitted  leaving 
only  the  Master's  conclusions  to  be  read  to  the  jury."  Ibid.  See  also  Wilson  v.  Homestead 
Valve  Mfg.  Co.,  217  F.2d  792.  800  (3d  Cir.  1954),  cert,  dtnied,  349  U.S.  916  (1955). 

45.  See  Ex  parte  Peterson,  253  U.S.  300  (1920);  Graffis  v.  Woodward,  96  F.2d  329 
(7th  Cir.),  cert,  denied,  305  U.S.  631  (1938);  Irving  Trust  Co.  v.  Trust  Co.  of  New  Jersey, 
75  F.2d  280  (2d  Cir.  1935). 

46.  Reference  of  all  the  tssues^ln  a'jury  case,  as  was  done  in  In  re  Narragansett  Pier 
Amusement  Corp.,  224  F.2d  231  (Ist  Cir.),  cert,  denied,  350  U.S.  862  (1955),  constitutes  too 
great  a  departure  from  our  traditional  jury  system  and  should  not  be  sanctioned.  In  this 
connection,  the  Tweed  Commission  rejected  the  Massachusetts  Auditor  System,  permitting 
compulsory  reference  of  negligence  cases  in  their  entirety,  noting  that  such  a  system  runs 
"counter  ...  to  the  usual  concept  of  a  right  to  trial  by  judge  or  jury."  Temporary 
Commission  on  the  Coxjrts,  Recommendations  Respecting  Calendar  Congestion 
AND  Delay  47  (N.Y.  Leg.  Doc.  No.  6(c)  1957). 

47.  See  Fed.  R.  Crv.  P.  43,  quoted  note  35  supra.  The  master's  findings  are  based  in 
part  on  hi^  own  assessment  of  the  credibility  of  the  witnesses  testifying  before  him,  and  the 
jury  receives  these  findings  a*  presumptively  correct,  without  the  opportunity  to  observe 
the  witnesses'  testimony  in  the  first  instance.  Cf.  ABA  Committee  on  Practice  an* 
PROcEDtnus  in  the  Trial  of  Antttrust  Cases,  Report  12  (1954). 

48.  See  Tendler  v.  Jaffe,  203  F.2d  14  (D.C.  Cir.),  cert,  denied,  346  U.S.  817  (19S5); 
Bamard-Curtiss  Co.  v.  Maehl.  117  F.2d  7  (9th  Cir.  1941);  Westchester  Fire  Ins.  Co.  v. 
Bringle.  86  F.2d  262  (6th  Cir.  1936).  In  Connecticut  Importing  Co.  v.  Frankfort  Distil- 
teries,  42  F.  Supp.  225  (D.  Conn.  1940),  a  civil  antitrust  action,  the  court  referred  the  com- 
putation cf  plaintiff's  profits  as  a  basis  for  determining  the  profits  alleged  to  have  been  lost 
by  virtue  of  defesdant  s  activities.  However,  the  court  refused  to  refer  the  question  whether 
plaintiff's  profits  were  swollen  by  the  alleged  operation  on  grounds  that  this  did  not  involve 
the  type  of  difficulty  envisioned  by  rule  S3. 

49.  See  note  8  supra. 

50.  See  Adventures  in  Good  Eating  v.  Best  Places  to  Eat,  131  F.2d  809  (7th  Cir.  1942) 
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theless  the  right  of  respective  counsel  to  present  the  facts  to  the  jury  in 
their  own  manner  and  delivery,  without  interference  from  an  independent 
third  party,  has,  except  in  the  more  complicated  cases,  stood  as  an  imposing 
barrier  to  reference  in  jury  cases. 

III.  Inherent  Authority:  Masters  in  Other  Areas 

Over  and  above  the  authority  contained  in  rule  53  to  direct  a  reference, 
there  has  always  existed  in  the  federal  courts  an  inherent  authority  to 
appoint  masters  as  a  natural  concomitant  of  their  judicial  power.  As 
stated  by  the  Supreme  Court  in  Ex  parte  Peterson, 

Courts  have,  in  the  absence  of  prohibition,  inherent  power  to  pro- 
vide themselves  with  the  instruments  required  for  the  performance 
of  their  duties.  .  .  .  This  power  includes  authority  to  appoint  per- 
sons unconnected  with  the  court  to  aid  judges  in  the  performance 
of  specific  judicial  duties  as  they  may  arise  in  the  progress  of  a 
cause.*' 

As  noted  before,  rule  53  was  intended  merely  as  a  codification  of  pre-existing 
procedures,  and  it  may  be  assumed  that  references  sanctioned  by  long 
usage  and  practice  in  the  federal  courts  were  not  intended  to  be  forever 
foreclosed  by  the  rule. 

I  direct  my  attention  now  to  those  matters  which  cannot  rigidly  be 
placed  within  the  jury-non-jury  classification  under  rule  53.  Any  authority 
to  direct  a  reference  as  to  these  matters  must  be  found  outside  the  pale  of 
the  rule.  Though  the  operation  of  the  rule  in  this  area  is  questionable, 
the  "exception  not  the  rule"  policy  applies  to  references  generally,  and 
serves  to  limit  the  power  to  direct  a  reference  even  where  it  stems  from  the 
court's  own  inherent  authority."  The  showing  necessary  to  warrant  a 
reference  in  these  situations  should  depend  primarily  on  the  nature  of  the 
duties  sought  to  be  referred.  Where  a  reference  does  not  impinge  on  any 

(non-jury  case).  See  also  Heiberg  v.  Hasler,  1  F.R.D.  735  (E.D.N.Y.  1941)  (defendant 
ordered  to  pay  compensation  in  the  first  instance  because  of  the  relative  financial  conditions 
of  the  parties);  cj.  Gold  Seal  Importers  v.  Morris  White  Fashions,  152  F.2d  660  (2d  Cir. 
1945)  (successful  party  may  be  cnarged  with  costs  of  reference). 

In  some  cases  the  court  has  assessed  costs  equally  upon  the  parties.  Tendler  v.  Jaflfe, 
203  F.2d  14  (D.C.  Cir.),  cert,  dtnied.  346  U.S.  817  (1953);  United  States  v.  E.  J.  Biggs 
Constr.  Co..  116  F.2d  76S,  775  (7th  Cir.  1940).  See  also  Tivoli  Realty  Co.  v.  Paramount 
Pictures,  10  F.R.D.  201  (D.  Del.  1950),  cert,  denied,  340  U.S.  953  (1951),  where  the  court 
reserved  the  right  to  assess  the  costs  of  the  reference  as  it  may  seem  proper  after  the  pro- 
ceedings by  the  master  have  been  concluded. 

51.  Ex  parte  Peterson,  253  U.S.  300,  312  (1920);  see  Heckers  v.  Fowler,  69  U.S.  (2 
Wall.)  123,  128-29  (1864).  See  also  Schwimmer  v.  United  Sutes,  232  F.2d  855.  865  (8th 
Cir),  cert,  denied,  352  U.S.  833  (1956):  "[Tlhe  Court  may.  in  its  discretion,  make  appoint- 
ment of  a  Master  to  assist  in  any  of  the  incidents  of  a  proceeding  before  it,  whether  civil  or 
criminal,  so  long  as  there  is  no  infringement  upon  the  right  of  trial  by  jury  or  any  prejudice  to 
other  substantive  right." 

52.  Thus,  calendar  congestion  is  never  sufficient  to  warrant  a  reference.  It  may. 
however,  be  considered  as  an  additional  factor  where  some  circumstance  in  the  given  case 
iodicates  the  need  for  the  services  of  a  master. 


1329 


1958]        MASTERS  IN  THE  FEDERAL  COURTS:  RULE  5S       463 

legal  rights  or  privileges  of  the  litigants,  and  there  is  no  abdication  by  the 
court  of  duties  or  functions  traditionally  regarded  as  within  the  special 
competency  of  the  judiciary,  the  use  of  masters  as  an  aid  to  the  court  is 
proper.  Accordingly,  masters  may  be  properly  utilized  to  conduct  investiga- 
tions,**  perform  ministerial  acts,"  examine  witnesses  located  throughout 
the  country  pursuant  to  a  supplementary  proceeding,"  determine  jurisdic- 
tional facts  in  connection  with  a  preliminary  motion  where  such  facts  are 
inaccessible  to  the  court,**  and  to  supervise  pretrial  practice."  Of  course, 
in  determining  the  propriety  of  the  court's  exercise  of  discretion  in  favor  of 
a  reference  in  such  cases,  it  is  always  proper  to  consider  the  limitations  that 
would  be-  imposed  on  the  court's  time  if  the  function  to  be  delegated  were 
retained.  So  too  the  expense  involved  may  cause  a  court  to  refrain  from 
directing  a  reference,  otherwise  proper  and  desirable.  Because  of  the  increas- 
ing public  attention  directed  to  the  more  extensive  use  of  masters  in  the 
pretrial  phase  of  litigation,  I  have  singled  out  this  topic  for  separate 
discussion,  specifically  focusing  on  its  application  in  the  federal  courts. 

A.|  Extensive  Pretrial  Reference 

The  most  extensive  pretrial  reference  procedure  in  existence  today  is 
that  which  exists  in  the  Queens  Bench  Division,  where  standing  masters 
function  exclusively  in  relieving  the  courts  of  the  necessity  of  ruling  on  the 
numerous  pretrial  disputes  that  may  arise."  By  such  a  procedure  the  court 
is  left  free  to  concentrate  on  the  ultimate  issues  in  the  litigation.  After  the 
service  of  summons  and  before  trial,  all  suits  are  referred  to  a  master  who 
is  authorized  to  dispose  of  all  applications  and  intermediate  proceedings. 

53.  Cf.  In  re  loslyn's  Estate.  171.F.2d  159,  164  (7th  Cir.  1948);  In  re  Utilities  Power 
&  Light  Corp.,  90  F.2d  798  (7th  Cir.),  cert,  dmied,  302  U.S.  742  (1937)  (bankruptcy). 
But  a  master  can  have  no  wider  scope  of  activity  than  the  cou't  itself,  and  where  the  matter 
referred  is  not  germane  to  any  litigation  pending  before  the  court  the  master  is  without 
authority  to  investigate.  See  Webster  Eisenlohr,  Inc.  v.  Kalodner,  145  F.2d  316  (3d  Cir.), 
cert,  denied,  325  U.S.  867  (1944). 

54.  Fed.  R.  Civ.  P.  70  authorizes  the  court  to  appoint  a  disinterested  person  to  execute 
■  conveyance  of  land,  or  to  deliver  deeds  or  other  documents,  or  to  perform  any  other  act 
where  a  party  fails  to  comply  with  a  judgment  directing  him  to  perform  such  an  act.  Masters 
have  also  been  aopointed  to  superintend  an  election  of  corporate  directors.  See  DuPont 
V.  DuPont,  242  Fed.  98,  138  (D.  Del.  1917),  urt.  denied,  250  U.S.  642  (1918);  Bartlett  v. 
Gates,  118  Fed.  66  (D.  Colo.  1902). 

55.  Bair  v.  Bank  of  America  Nat'l  Trust  &  Sav.  Ass'n,  112  F.2d  247,  250  (9th 
Cir.),  cert,  denied,  311  U.S.  684  (1940)  (numerous  people  to  be  examined  at  various  places). 

56.  Schwimmer  v.  United  States,  232  F.2d  855  (8th  Cir.),  cert,  denied,  352  U.S.  833 
(1956)  (to  determine  what  papers  are  privileged  on  motion  to  quash  subpoenas);  Citrin  v. 
Greater  New  York  .Industries,  79  F.  Supp.  692  (S.D.N.Y.  1948)  (question  of  residence 
for  purpose  of  motion  referred). 

57.  United  Artists  Corp.  v.  GrinieflF,  17  Fed.  Rin.Es  Serv.  30b. 42  (S.D.N  Y  1952) 
(Case  1)  (taking  of  depositions);  Olson  Transp.  Co.  v.  Socony- Vacuum  Oil  Co.,  7  F.R  D 
134  (ED.  Wis.  1944)  (production  of  documents  under  rule  34):  Stentor  Elec.  Mfg.  Co. 
V.  Klaxon  Co.,  28  F.  Supp.  665  (D  Del.  1939)  (report  on  materiality  of  certain  exhibits); 
Zunkel  v.  Litchfield,  21  Fed.  196  (S.D.  Iowa  1884)  (report  on  validity  of  objections  to 
interrogatories). 

58.  See  Zavatt,  Pretrial  Practice.  23  N.Y.  State  Bar  Ass'n  Bull.  75  (1950). 
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He  may  limit  the  issues,  set  aside  service,  transfer  actions,  determine  the 
manner  and  place  of  trial,  or  for  that  matter  determine  motions  in  the  nature 
of  requests  for  summary  judgment.  The  results  of  this  system  have  evoked 
the  most  favorable  comments  by  those  in  a  position  to  witness  the  procedure 
in  operation.  As  an  American  jurist  remarked : 

The  trial  judges  are  spared  a  great  deal  of  time  and,  as  a  result 
of  this  pre-trial  practice,  the  courtrooms  are  always  available  for 
trial  work.  This  pre-trial  system  affords  an  opportunity  to  the  court 
to  examine  a  case  a  few  days  after  issue  has  been  joined  and  long  be- 
fore it  reaches  the  trial  calendar.** 

The  recent  Tweed  Commission  report**  has  recommended  a  modified 
adoption  of  this  procedure  for  use  in  New  York,  and  the  increasing  conges- 
tion problem  throughout  the  country  may  elicit  similar  responses  elsewhere 
in  the  United  States.*' 

That  it  will  ever  be  employed  to  this  extent  in  the  federal  courts 
without  new  legislation  or  rule  is  doubtful.  For  one  thing,  the  practice  of 
referring  such  matters  as  of  course  runs  afoul  of  a  long  standing  policy  of 
prohibiting  federal  court  references  except  upon  a  proper  ad  hoc  showing  that 
the  circumstances  of  the  case  require  resort  to  extra-judicial  aid.  It  may  be 
conceded  that  no  right  exists  to  have  personal  judicial  supervision  over 
pretrial  proceedings  in  the  same  sense  as  there  is  a  right  to  have  testimony 
taken  in  open  court  or  to  have  a  judge  or  jury  determine  credibility.  The 
use  of  pretrial  devices  is  a  relatively  new  weapon  in  the  law  and  no  right 
as  to  the  mode  and  manner  in  which  it  is  conducted  is  prescribed  by  the 
common  law.  Nevertheless  it  may  be  argued  that  if  extensive  unrestricted 
powers  were  conferred  on  the  special  master  to  limit  subsequent  judicial 
action  he  might  foreclose  it  altogether.  Presumably,  if  the  master  limited 
the  issues  without  restriction,  the  court  might  be  bound  thereby,  and  if  the 
complaint  was  dismissed  or  summary  judgment  was  granted  the  court 
might  be  pushed  out  of  the  picture  altogether.  The  benefits  derived  from 
the  wholesale  reference  of  pretrial  matters,  e.g.,  relief  of  congested  calendars 
and  expedition  of  the  trial,  can  be  accomplished  by  resort  to  other  proce- 
dures more  consistent  with  our  judicial  philosophy.  Such  benefits  can  be 
partly  achieved  by  the  successful  employment  of  a  master  calendar  system, 
as  is  done  in  the  Southern  District  of  New  York,  or  by  the  assignment  of 
a  single  judge  to  preside  over  all  the  incidents  of  a  big  case. 

59.  23  id.  at  83. 

60.  Temporart  Commission  on  the  Courts,  op.  cit.  supra  note  46. 

61.  For  an  overall  survey  of  existing  court  commission  syitems  and  references  in  the 
various  sute  courts  see  Institute  of  Judicial  Administration,  Court  Commission 
Systems  and  References  Uuly  18,  1955). 
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B.  Limited  Pretrial  Reference 

There  is  one  area  at  least  where  reference  of  pretrial  matters  to  a 
master  can  and  should  be  used  with  great  advantage  to  both  the  court  and 
the  litigants.  This  is  in  the  pretrial  discovery  phase  in  the  special  "big 
cases"  where,  because  of  the  size  and  extent  of  documents  and  testimony 
to  be  examined,  the  court  is  unable  to  dispose  of  the  discovery  aspects 
with  the  necessary  dispatch. 

The  Prettyman  Committee,  finding  that  the  multifold  difficulties 
created  by  the  protracted  case  "might  threaten  the  judicial  process  itself," 
recommended  a  number  of  procedural  devices  for  coping  with  the  situa- 
tion.*' The  core  of  their  recommendation  was  that  the  trial  judge  exercise 
control  over  preparations  for  trial  from  the  time  the  complaint  is  filed, 
including  the  determination  of  all  preliminary  motions.  Unfortunately,  in 
the  large  metropolitan  districts  the  number  of  "big"  cases  docketed  is  so 
large  and  the  press  of  other  court  business  so  overwhelming  that  the  as- 
signment of  one  judge  to  undertake  the  supervision  called  for  and  indeed 
required  by  the  Prettyman  report  has  been  considered  virtually  impossible.*' 
As  a  possible  means  of  avoiding  the  dilemma  it  has  been  suggested  that  the 
objectives  of  the  report  may  be  attained  if  special  masters  were  to  be 
appointed  to  supervise  the  pretrial  discovery  in  such  cases  under  the 
over-all  direction  of  the  trial  judge.  The  legality  of  this  procedure  is  clear. 
When  limited  only  to  use  in  special  "big  cases"  the  "exception  not  the  rule" 
policy  is  preserved,  and  when  the  scope  of  the  reference  is  confined  to  dis- 
covery aspects  of  pretrial  there  is  hardly  any  invaision  of  the  judicial 
function.  For  these  reasons  the  Eighth  Circuit,  in  First  Iowa  Hydro  Elec. 
Cooperative  v.  lowa-IUinois  Gas  Elec.  Co.**  found  the  holding  of  La  Buy  v. 
Howes  Leather  Co.**  inapposite,  to  this  type  of  reference  and  approved  the 
limited  reference  on  a  showing  of  court  congestion  and  the  difficulty  in  which 
a,  court  would  place  itself  by  undertaking  the  supervision  of  the  pretrial 
discovery  in  the  "big  case"  without  the  aid  of  a  master.** 

62  The  Committee  to  Study  Procedure  in  Anti-Tnitt  and  Other  Protracted  Cases 
undo'  the  auipices  oi  the  Judicial  Conference  of  the  United  States.  Circuit  Judge  C. 
Barrett  Prettyman  is  its  chairman.  The  Committee  was  appointed  December  17,  1949. 
Its  report  was  adopted  by  the  Judicial  Conference  September  26,  1951.  The  report  is 
printed  in  13  F.R.D.  62  (1953). 

63.  An  outstanding  example  of  what  is  meant  by  a  large  metropolitan  district  is  the 
Southern  EHstrict  of  New  York,  which  handles  roughly  one-fifth  of  all  copyright  case5< 
one-fourth  of  all  government  civil  antitrust  suits,  and  one-third  of  all  private  antitrust 
suits.  In  addition  to  this  heavy  workload  of  cases  which  tend  to  be  larger  and  more  complex 
than  average,  New  York  being  the  largest  port  in  the  nation,  thirty-fi\e  per  cent  of  the 
admiralty  and  maritime  litigation  in  the  federal  courts  is  filed  in  the  Southern  District, 
as  is  more  than  one-half  of  all  Jones  Act  suits  involving  injury  to  seamen.  During  the  court 
year  1957,  the  judges  of  the  Southern  District  of  New  York  disposed  of  301  civil  cases  per 
judge,  as  compared  with  the  national  average  of  230  cases. 

64.  245  F.2d  613  (8th  Cir.),  cert,  dented,  355  US.  871  (1957). 

65.  352  U.S.  249  (1957). 

66    An  additional  reason  for  sustaining  the  reference  was  that  the  appellant's  objection 
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Recently  I  have  had  occasion  to  examine  more  closely  the  advisability 
of  this  procedure  in  the  "big  case."  Upon  examination  of  three  such  cases 
in  the  federal  courts"  I  found  that  the  appointment  of  a  special  master 
resulted  in  an  overwhelming  saving  of  the  court's  time  and  labor.  Without 
the  master,  if  supervision  was  undertaken  by  one  judge  it  would  have  been 
physically  impossible  for  him  to  maintain  his  regular  court  assignments.** 
Even  if  he  were  not  required  to  devote  the  same  amount  of  time  to  the  case 
as  the  master  had  done  (including  in  one  case  350  days  of  hearings  alone),** 
adjudication  of  other  actions  on  the  already  congested  calendar  would  have 
been  materially  delayed. 

In  none  of  the  three  cases  was  early  assignment  made  to  a  single  judge 
for  all  purposes."  Instead,  supervision  of  pretrial  discovery  was  placed 
entirely  in  the  hands  of  the  special  master,  judicial  intervention  being  limited 
to  hearing  motions  for  review  of  the  master's  rulings.  Though  the  masters 
had  little  power  to  limit  the  scope  of  discovery,''  replies  to  questionnaires 
which  I  sent  to  the  attorneys  and  the  masters  in  the  cases  indicated  that 

had  not  be«n  made  to  the  appointing  judge  until  four  months  after  the  master's  appoint- 
ment. By  this  time,  the  court  noted,  "the  master  had  held  numerous  hearings  and  entered 
numerous  orders  and  [appellants]  had  frequently  invoked  his  jurisdiction."  245  F.2d  at 
627.  Thus  the  court  found  that  appellants  had  waived  their  right  to  object. 

67.  Schwartz  v.  Broadcast  Music.  Inc.,  Civil  No.  89-103,  S.D.N.Y.,  Feb.  9,  1955 
(order  appointing  master);  Armstrong  v.  Radio  Corp.  of  America,  Civil  No.  1139,  D.  Del., 
Sept.  4,  1951  (same);  Ferguson  v.  Ford  Motor  Co.,  Civil  No.  44-482,  S.D.N.Y,  Oct.  1, 
1948  (same).  For  examples  of  orders  appointing  8f)ecial  masters  to  supervise  discovery 
proceedings  see  those  contained  in  New  Yobk  University  Law  Center,  Proceedings  of 
THE  Seminar  on  Protracted  Cases  app.  5  (Aug.  26-30,  1957). 

68.  For  example,  Ferguson  r.  Ford  Motor  Co.  was  an  antitrust  case  of  enormous  propor- 
tions involving  claims  of  patent  infringement  and  unfair  competition.  During  the  discovery 
phase  more  tfcin  100,000  pages  of  dep>ositions  were  taken  of  approximately  173  witnesses. 
45,000  documents  were  marked  as  exhibits.  More  than  700,000  pages  of  documents  were 
produced,  420,000  of  which  were  microfilmed.  The  order  of  reference  gave  the  master  power 
to  supervise  the  taking  of  all  depositions  and  to  rule  on  applications  for  relief  under  rules 
26-37(a)  and  rule  45(a)-(d),  pursuant  to  which  he  ruled  on  Questions  of  sufficiency  of  cause 
for  production,  privilege,  ti^e  secrets,  etc.  The  master  aevoted  an  average  of  twenty 
hours  per  week  at  actual  hearings,  exclusive  of  travel  time  and  time  devoted  to  studying  and 
deciding  matters,  etc.  This  was  a  full-time  occupation. 

69.  Ferguson  v.  Ford  Motor  Co.,  Civil  No.  44-482,  S.D.N.Y.,  Oct.  1.  1948  (order 
appointing  master). 

70.  In  Ferguson  v.  Ford  Motor  Co.,  the  special  master,  former  New  York  Supreme  Court 
Justice  Marsh,  was  originally  appointed  to  supervise  the  taking  of  one  deposition.  There- 
after his  powers  were  expanded  to  include  supervision  of  all  pre-trial  discovery  matters. 
The  question  of  assignnitent  to  one  judge  seem»  never  to  have  arisen.  In  Sckwartt  v.  Broad- 
cast Music,  Inc..  the  parties  had  requested  assignment  to  a  single  judge  for  all  purposes. 
Because  crowded  dockets  in  the  Southern  District  of  New  York  made  that  impossible. 
Chief  Judge  Knox  suggested  the  appointment  of  a  special  master.  Fornier  United  States 
District  Judge  Harold  Kennedy  was  chosen.  In  Armstrong  v.  Radio  Corp  of  America, 
the  master,  former  New  York  State  Supreme  Court  Justice  McCook,  was  appointed  because 
most  of  the  depositions  were  being  taken  in  New  York  City.  This  made  access  to  the  District 
Court  at  Wilmington,  Delaware,  difficult. 

71.  However,  in  Armstrong  v.  Radio  Corp.  of  America,  before  the  appointment  of  the 
master,  Judge  Leahy,  in  deciding  a  motion  to  strike,  had  stated  in  general  terms  his  opinion 
as  to  the  breadth  of  permissible  discovery  with  respect  to  various  paragraphs  of  the  com- 
plaint. Thereafter,  this  opinion  was  utilized  like  a  pre-trial  order.  When  objections  were 
made  to  particular  lines  of  inc^uiry,  the  master  would  interpret  Judge  Leahy's  opinion  and 
exclude  thoae  questions  that  did  not  comply  with  it. 
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not  only  was  discovery  more  expeditiously  handled  but  even  more  important 
it  was  far  more  complete  and  orderly  than  would  have  been  possible  without 
the  services  of  the  master.  Indeed,  in  Armstrangv.  Radio  Corp.  of  America,''* 
the  patience  and  diligence  of  the  special  master,  Justice  McCook,  resulted 
in  a  settlement,  which  all  parties  agree  could  not  have  been  consummated 
without  his  intervention. 

These  remarkable  results  were  made  possible  in  part  by  the  extraor- 
dinary services  the  masters  were  able  to  perform,  and  by  the  ingenuity 
with  which  they  performed  them.  Illustrative  of  the  versatility  and  flex- 
ibility of  this  procedure  was  the  trip  overseas  by  Justice  Marsh,  the  special 
master  in  Ferguson  v.  Ford  Motor  Co.,""  to  supervise  the  taking  of  depositions 
in  England  and  Ireland.  Similarly,  in  Schwartz  v.  Broadcast  Music,  Inc.,^* 
when  a  dispute  arose  as  to  the  inspection  of  allegedly  confidential  records, 
the  master,  former  Federal  Judge  Harold  Kennedy,  was  able  to  work  out  a 
stipulation  whereby  an  independent  accounting  firm  would  examine  the 
records  and  cull  from  them  the  desired  statistics. 

Of  even  greater  value  was  the  constant  day-in,  day-out  supervision 
by  the  master  and  the  great  familiarity  with  the  case  he  was  able  to  acquire 
as  a  result.  For  this  reason,  proceedings  could  be  conducted  in  a  most  in- 
formal manner,  and  stipulations  and  agreements  not  otherwise  possible 
could  be  achieved.  Because  of  the  master's  great  familiarity  with  the  case 
he  was  able  at  times  to  make  rulings  over  the  telephone,  Justice  Marsh 
having  occasion  to  do  so  on  a  long  distance  call  from  Cleveland.  The 
master  in  Ferguson  v.  Ford  Motor  Co.  was  in  actual  attendance  at  depositions 
or  other  hearings  an  average  of  twenty  hours  a  week  over  a  two  and  one-half 
year  period,  in  Armstrong  v.  Radio  Corp.  of  America,  14  hours  per  week 
over  three  and  one-half  years,  and  thus  far  in  the  still-pending  Sch'd'artz 
V.  Broadcast  Music,  Inc.,  five  hours  per  week  over  three  years.  This  constant 
availability  of  the  master  for  on-the-spot  rulings  drastically  reduced  the 
number  of  motions  brought  into  the  motion  part,  thus  saving  the  parties 
an  incalculable  amount  of  time  in  preparing  motion  papers  and  briefs, 
arguing  in  the  motion  part,  and  awaiting  a  judge's  decision.  For  example, 
in  Ferguson  v.  Ford  Motor  Co.,  during  the  six  months  between  joinder  of 
issue  and  the  appointment  of  the  master,  nine  discovery  motions  were 
brought,  while  in  the  two  and  one-half  years  between  his  appointment  arid 
the  trial,  review  of  his  rulings  was  sought  only  three  times.  The  master  was 
never  reversed.  Similar  results  were  achieved  in  the  two  other  cases."  In 

72.  Civil  No.  1139,  D.  Del.,  Sept.  4,  1951  (order  appointing  master). 

73.  Civil  No.  44-482,  S.D.N.Y.,  Oct.  1,  1948  (order  appointing  m.istcr). 

74.  Civil  No.  89-103,  S.D.N. Y,  Feb.  9,  19SS  (order  appointing  niaster). 

75.  In  Armstrong  v.  Radio  Corp.  oj  America,  three  discovery  motions  were  brought  in 
the  two  and  one-half  years  before  the  master's  appointment,  while  there  was  never  an  appli- 
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addition  to  the  benefits  to  the  litigants,  this  resulted  in  a  considerable  saving 
of  judicial  man-hours. 

Though  added  costs  must  be  initially  borne  by  the  parties,  the  results 
of  the  three  cases  in  question  indicate  that  such  charges  are  more  than 
compensated  by  the  dispatch  in  which  the  cases  are  finally  readied  for  trial. 
PlaintifT's  counsel  in  one  of  the  three  cases  has  repxjrted  that  the  reference 
has  resulted  in  such  a  curtailment  of  wasted  effort  and  duplication  that  his 
client  has  in  fact  saved  money  by  the  reference.  Nevertheless,  in  some  cases 
the  costs  of  a  reference  may  bear  heavily  on  a  party.  In  such  cases  unless 
the  litigant  requesting  the  reference  is  willing  to  assume  the  entire  costs  of 
the  procedure  the  court  might  do  well  to  refrain  from  committing  the  pre- 
trial phase  to  a  master.  Since  there  are  distinct  advantages  which  accrue 
to  both  the  court  and  the  litigants  as  a  result  of  such  references,  it  might 
be  advisable  to  consider  in  this  regard  the  creation  of  a  few  standing  masters 
of  impeccable  reputation  at  the  bar  (like  referees  in  bankruptcy),  who  would 
be  paid  out  of  court  funds,  thereby  avoiding  the  objection  that  the  high 
costs  incident  to  a  reference  render  its  use  inadvisable.'* 

In  my  study  of  the  three  cases  referred  I  found  a  general  agreement  on 
the  part  of  the  participating  counsel  and  masters  that  the  greatest  short- 
coming of  the  reference  to  supervise  pretrial  discovery  is  its  failure  to  provide 
the  master  with  authority  to  limit  and  frame  the  issues."  As  noted  earlier, 
however,  the  inclusion  of  this  power  might  constitute  an  unwarranted 
encroachment  upon  the  court's  judicial  function  which  could  possibly  in- 
validate the  whole  reference.  Consequently,  the  criticism  directed  at  this 
point  cannot  be  satisfied  by  simply  supplying  the  omitted  power.  The  real 
solution  is  the  increased  involvement  of  an  assigned  judge.  Only  by  the 
close  co-operation  of  both  judge  and  master  can  pretrial  proceedings  be 
effectively  handled  and  the  case  proceed  to  trial  with  a  minimum  of  wasted 
effort." 

cation  for  review  of  his  rulings  during  the  three  and  one-half  years  between  his  appointment 
and  the  settlement  of  the  case.  In  Sckuarti  v.  Broadcast  Music,  Inc.,  in  eight  months  before 
the  master's  entry  into  the  case  thirteen  discnvery  motions  were  brought.  Thereafter,  mo- 
tions for  review  have  come  on  for  a  hearing  on  only  two  occasions.  Tihe  master  was  never 
reversed. 

76.  Authority  for  the  district  court  to  appoint  standing  masters  is  contained  in  rule 
53(e). 

77.  This  criticism  was  typical  of  the  comments  elicited  by  the  questionnaire.  See 
also  Marsh,  Pre-Trial  Disantry  in  an  Aniitrust  Case,  8  The  Record  401,  410  (1953). 
It  is  noteworthy  that  the  Tweed  Commission  specifically  recommended  that  pretrial  masters 
be  empowered  to  limit  issues  for  trial.  Temporary  Commission  on  the  Courts,  op.  cit. 
supra  note  46,  at  25. 

78.  See  Marsh,  supra  note  77,  at  405,  412;  ABA  Committee  on  Practice  and  Proce- 
dure IN  the  Trial  of  Antitrust  Cases,  Report  15  (1954).  As  noted  by  the  ABA  Report, 
'The  appointment  of  a  master  with  pretrial  powers  is  not  ...  an  effective  substitute  for 
the  prompt  assignment  of  a  judge.'  Ibid.  Cf.  United  Artists  Corp.  v.  Grinieff,  17  Fed. 
Rules  Serv.  30b. 42  (S.D.N.Y.  1952)  (reference  deferred  until  request  first  made  to  assign 
case  to  a  single  judge). 
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The  results  of  my  preliminary  study  in  regard  to  pretrial  masters  reveal 
a  most  profitable  employment  of  references  in  proper  and  selected  cases.'* 
No  judge  in  a  busy  and  congested  district  could  possibly  spare  the  time 
devoted  by  the  masters  to  these  three  cases.  Where  the  services  of  a  com- 
petent master  are  secured  and  the  co-operation  of  respective  counsel  is 
assured,  the  master,  the  attorneys,  and  the  court  are  able  to  operate  as 
an  effective  team  in  the  furtherance  of  streamlining  pretrial  proceedings 
and  reducing  the  amount  of  time  before  the  "big  case"  is  reached  for  trial. 

IV.  Conclusion 

The  reference  procedure,  when  properly  and  intelligently  invoked, 
has  definite  content  and  significance  in  the  federal  courts.  Though  finding 
very  limited  areas  of  use  in  non-jury  cases,  its  chief  utility  lies  in  simplifying 
complex  issues  for  presentation  to  lay  juries  and  in  providing  the  requisite 
supervision  of  pretrial  discovery.  A  discriminating  application  in  these 
contexts  would  constitute  a  major  step  in  procedural  reform  and  add 
immeasurably  to  the  dignity  of,  and  respect  for,  judicial  administration. 

79.  Of  the  nine  attorneys  responding  to  the  Questionnaire  sent  out,  six  found  the 
reference  procedure  to  be  favorable,  one  unfavorable,  and  two  expressed  no  opinion.  Of 
the  three  masters  contacted,  two  endorsed  the  procedure  while  one  offered  no  opinion 
on  the  grounds  that  any  comments  he  could  make  would  be  premature  since  the  reference 
was  still  in  progress. 
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II.     Use  of  Masters  iu  Antitrust  Cases 

Recomm-endafion:  Antitrust  cases  should  not  be  re- 
ferred in  their  entireties  to  masters.  / 

A  master  may  have  use  in  antitrust  cases  in  the  ex- 
ceptional circumstances  recognized  under  Rule  53(b)  of  the 
Federal  Rules  of  Civil  Procedure  for  Umited  purposes  such 
as  matters  of  account,  scientific  or  technical  facts  of  a 
complicated  and  specialized  sort,  patent  questions  and  the 
like.  It  is  also  recognized  that  in  jurisdictions  with  one  or 
two  district  judges  an  assignmei\t  of  the  entire  case  to  a 
master  may  be  necessary  to  prevent  injustice  to  other  liti- 
gants. 

Discussion :  Prior  to  February  1, 1913,  when  the  "new" 
equity  rules  became  effective  and  required  that  the  tes- 
timony of  witnesses  be  taken  orally  in  open  court  in  all 
li'inls  in  equity,  four  large  antitrust  cases,  United  States 
v.  Standard  Oil  of  N.  J.,  221  U.  S.  1  (1911),  United  States 
V.  Awcrican  Tohncco  Co.,  221  U.  S.  100  (1911),  United 
States  v.  United  SJwe  Machinery  Co.,  247  IT.  S.  32  (1918), 
and  United  States  v.  United  States  Steel  Corporation,  251 
U.  S.  417  (1920),  were  each  referred  to  a  special  examiner 
whose  sole  authority  was  to  "take  and  report  to  the  court 
the  evidence  adduced  or  offered  by  the  petitioner  and  the 
defendants.""  That  procedure  left  much  to  be  desired; 
it  insulated  the  court  responsible  for  the  trial  of  the  case 
froTii  the  witiiOHsos  a.nd  the  evidence  and  resulted  in  the 
l)rcsontation  to  tlio  court  of  an  undigested  mass  of  testi- 
mony and  exhibits.  There  does  not  seem  to  be  anything  to 
i-ecommend  a  return  to  that  practice. 


"  Standard  Oil  Transcript,  Vol.  A,  pp.  471-2 ;  American  Tobacco 
Tr.'inscripl.  Vol.  1,  pp.  286-7,  United  States  Steel  Trauscril>t,  Vol.  A, 
p.  221. 
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The  essential  result  of  referring  a  case  in  its  entirety 
to  a  master  is  to  substitute  the  master  for  the  trial  court, 
insulate  tlie  trial  court  from  witnesses  and  the  evidence 
and  transform  it  into  an  appellate  court.  On  the  oilier 
hand,  it  can  be  argued  that  reference  of  antitrust  cases  in 
their  entirety  to  competent  masters  might  substantially 
relieve  the  calendar  congestion  characteristic  of  many  of 
the  district  courts  and  this  would  have  special  application 
in  districts  having  one  or  two  judges. 

The  essential  and  seemingly  insoluble  problems  appear 
to  be  (a)  the  assurance  that  the  master  would  be  competent 
and  skilled  in  the  field  and  (b)  to  provide  adequate  com- 
pensation. As  to  the  first  point,  the  District  Courts  have 
from  time  to  time  expressed  doubts  as  to  "whether  Con- 
gress contemplated  the  use  of  trial  courts,  moving  within 
the  traditional  limits  of  judicial  procedure  and  of  legally 
admissible  evidence,  to  solve  subtle,  complex,  extensive 
ecojiomic  controversies  for  wliich  judges  are  not  always 
well  suited",  United  Slates  v.  United  Shoe  MacJdnenj  Corp., 
/IK)  F.  Supp.  295,  345  fn.  2  (D.  -Mass.  1953);  see  also 
Standard  Oil  Co.  of  Calif,  v.  United  States,  337  U.  S.  293, 
309-310  (1949).  There  is  not  any  assurance  that  lawyers 
in  private  practice  who  would  be  available  to  devote  the 
required  time  would  be  any  better  equipped  to  solve  those 
problems.  With  respect  to  the  second  problem,  able  and 
experienced  counsel  could  scarcely  be  ex)jecied  to  perform 
sucli  arduous  duties  over  such  a  long  period  of  time  as  are 
involved  in  the  trial  of  an  antiti-ust  case  unless  gonorously 
compensated;  the  courts  do  not  have  sufficient  funds  to 
provide  such  compensation  and  the  expenses  of  sncli  liti- 
galions  are  sufTiciently  onerous  without  expecting  tlie  par- 
ties to  assume  the  additional  burden  of  paying  the  com- 
pensation of  a  master. 

A  special  situation  existed  in  Ferguson  v.  Ford  (S.  D. 
N.  Y.  Civil  Action  No.  44-482),  in  which  a  special  master  was 


1338 

14  PRACTICE  AND  PROCEDURE  IN  ANTITRUST  CASES 

appointed,  initially  for  the  limited  purpose  of  supervising 
and  controlling  the  deposition  of  one  of  the  parties.  His 
authority  was  thereafter  broadened,  upon  consent  of  all 
parties,  to  include  the  supervision  of  the  taking  of  all 
depositions  and  ruling  upon  all  applications  for  relief  under 
Rules  26-37 (a)  and  Rule  45 (a) -(d),  such  action  and  rulings 
to  be  subject  to  review  by  the  appointing  judge/^  Only 
three  attempts  were  made  to  review  any  such  action  or 
rulings,  and  the  constant  availability  of  a  person  familiar 
with  the  issues  and  proceedings  served  on  occasion  to  ex- 
pedite the  conduct  of  the  excepytionally  large  number  of 
depositions  taken  in  that  case,  particularly  those  taken 
abroad. ^°  However,  the  master  did  not  have  any  power  to 
engage  in  pre-trial  hearings  designed  to  simplify  the  actual 
trial  of  the  case.  The  only  serious  efforts  made  in  that  con- 
nection wore  an  attempt  to  limit  the  issues  by  "quasi-bills 
of  particulars"  and  extended  efforts  to  rule  upon  docu- 
ments in  advance  and  thus  eliminate  objections  at  the  trial 
to  IIkm']-  anthcntieity  and  I'olevancy.  Tliese  efforts  were  un- 
snccessful. 

Tiio  appoinlniciit  of  a  master  willi  ])re-trial  powers  tend 
lo  insulate  ilie  court  Troiu  llie  conlncl  willi  pi-e-trial  y)ro- 
ccodiiigs  Mild  that  is  not  (iesirablc  if  tiie  Oonrt  is  to  jierform 
tlic    functions    reconmRMuled    in    Ww   .Judicial    (/onference 


^■^  The  order  of  reference  is  printed  hclow  Appendix  p.  l.'U.  Similar 
,'uithority  was  conferred  upon  a  special  master  in  Armstrong  v.  Radio 
Cnrporafiou  of  America,  8  F.  R.  D.  410  CD.  Del.  1948). 

'"  The  master  conducted  hearinj^s  on  approximately  350  days ; 
more  than  100,000  pagfes  of  depositions  were  taken  of  approximately 
173  witnesses,  in  the  course  of  which  45,000  documents  were  marked 
as  cxhil)its;  in  excess  of  700,00  pages  of  documents  were  produced, 
420,000  of  which  were  microfilmed.  The  work  done  by  the  master  is 
fullv  described  in  Marsh,  Pre-Trial  Discovery  in  an  Antitrust  Case, 
8  N.  Y.  City  Bar  Ass'n.  Record  401  (1963). 
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Report.  However,  if  each  antitrust  ease  were  assigned  to 
one  judge  immediately  following  the  filing  of  the  complaint 
and  a  special  master,  if  appointed,  consulted  regularly  with 
and  reported  to  such  judge  in  the  presence  of  counsel,  that 
serious  disadvantage  might  be  mitigated  or  eliminated.-" 
The  appointment  of  a  master  with  pre-trial  powers  is  not- 
however,  to  be  recommended  and  is  not  an  effective  substi- 
tute for  the  prompt  assignment  of  a  judge. 

More  recently,-^  in  United  States  v.  Armour  S  Co.,  et  al., 
N.  D.  111.  E.  D.,  Civ.  48  C-1351,  the  Court  by  orders  dated 
June  15,  1950,  and  July  3,  1951,^2  referred,  over  the  plain- 
tiff's objection,  an  antitrust  case  in  its  entirety  to  a  special 
master  to  take  and  report  to  the  Court  the  evidence  and 
to  make  findings  of  faet  and  conclusions  of  law.  The  de- 
fendants who  sought  the  reference  had  urged  that,  because 
of  the  complexity  of  the  case  and  the  pendency  of  some 
4,000  cases,  including  more  than  40  antitrust  cases,  in  the 
District,  the  reference  of  the  case  to  a  master  would  ex- 
pedite its  disposition.  Pre-trial  discovery  had  been  con- 
ducted under  the  direction  of  tlio  master,  and  the  case  set 
for  trial  in  May,  1954,  wlien  the  Court  on  the  Government's 
motion,  dismissed  the  complaint  without  prejudice. 


-"Marsh.  x;f/>nr,  ;it40r),  4ia. 

-'  Other  cases  in  which  masters  have  been  used  are  United  States 
v.  Standard  Oil  Co.,  N.  /.,  47  F.  2d  288,  289  (E.  D.  Mo.  1931)  ; 
United  Slates  v.  Balaban,  N.  D.  111.  1939,  Cr.  31230;  United  States  v. 
Hartford-Empire  Co.,  65  R  Supp.  271  (N.  D.  Ohio  194G)  ;  Benient 
V.  National  Harrow  Co.,  186  U.  S.  70  (1902)  ;  Connecticut  Importing 
Co.  V.  Frankfort  Distilleries,  Inc.,  42  F.  Supp.  225,  227  (D.  Conn. 
1940)  ;  Georgia  v.  Pennsylvania  Railroad  Co^  324  U.  S.  439,  326 
U.  S.  693  (1945)  ;  Turner  Glass  Corp.  v.  Hartford-Empire  Co.,  173 
F.  2d  49,  50  (7th  Cir.  1949) ;  United  States  v.  The  Borden  Co.,  N.  D. 
111.  Civil  51  C-947. 

2-  The  order  of  reference  is  printed  below  Appendix  pp.  134-l;')6. 


cn_>i(lQ    I-Ol      ■?\    n   -  75    -  52 
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SECTION  704 
Federal  trade  Commission 

WASHINGTON.  D.  C.    20580 

OFFICE   OF  THE   SECRETARY 

The  Honorable  Philip  A.  Hart  "^^^         ^^'^ 

Chairman ,  Subcommittee  on  Antitrust 

and  Monopoly 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.    20510 

Dear  Mr.  Chairman: 

You  have  asked  for  our  comments  on  Senator  Bayh's 
proposed  amendment  to  S.  1284,  the  Antitrust  Improvements 
Act  of  1975. 

Senator  Bayh  proposes  two  additional  provisions  amending 
the  Sherman  Act.    These  provisions: 

1.  Prescribe  felony  treatment  for  conduct  specifically 
intended  to  exclude ,  or  contribute  to  the  excluding , 
of  another  person  from  engaging  in  any  trade , 
business ,  manufacture  of  a  product ,  or  other 
commercial  activity .    The  felony  implications 
would  attach  where  the  conduct  was  carried  on 
"by  means  that  are  criminal  or  fraudulent"  and 
without  regard  to  definition  of  lines  of  commerce 

or  relevant  markets ,  or  the  existence  or  likelihood 
of  monopoly . 

2 .  Require  government  suit  to  recover  a  penalty  of 
20  percent  of  gross  revenues  with  respect  to  a 
corporation  engaging  in  a  violation  of  the  Sherman 
Act  (including  the  foregoing  proposed  amendment)  . 
The  penalty  would  not  apply  to  lines  of  commerce 
proven  to  be  unrelated  to  the  violation . 

We  have  serious  reservations  concerning  the  first  provision  of 
Senator  Bayh's  proposed  amendment  to  S .  1284.  We  recognize  that 
a  strong  sentiment  exists  for  extension  of  existing  statutory  law  to 
treatment  of  business  activities  that  step  across  the  line  from  hard 
competition  to  predation,  but  we  question  whether  this  proposal  is 
likely  to  achieve  its  objectives  or  whether  it  sets  forth  standards  of 
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behavior  that  can  realistically  be  applied  in  a  criminal  context . 
Most  important,  however,  the  proposal  does  not  seem  to  provide 
economically  defensible  steindards  for  application  of  eintitirust 
principles. 

There  appears  to  be  a  threshhold  ambiguity  in  the  first 
proposal  that  renders  full  analysis  difficult.    The  conduct  in  question 
would  be  criminal  if  engaged  in  "by  means  that  are  criminal  or 
fraudulent . "    Under  one  interpretation  this  would  result  in  additional 
felony  treatment  for  conduct  which  is  independently  criminal  or 
fraudulent  because  of  the  means  employed.    We  defer  to  the  Department 
of  Justice  as  to  the  wisdom  or  workability  of  the  provision  as  so 
interpreted ,  but  we  do  think  that  its  application  would  be  so  unrelated 
to  real  problems  of  competition  and  predation  as  to  be  counter  productive. 
One  effect  might  be ,  for  example ,  to  leave  untouched  by  the  law  actual 
exclusionary  predation  where  the  means  employed  were  not  criminal 
or  fraudulent  acts  in  themselves.    Our  experience  suggests  that  both 
economic  injury  and  injury  to  specific  competitors  from  predatory 
conduct  may  occur  without  criminal  violations  or  outright  fraud .    We 
do  not  believe  that  application  of  the  antitrust  laws  to  true  problems 
of  monopoly  or  oligopoly  conduct  should  be  dependent  on  such  a 
distinction . 

On  the  other  hand ,  if  the  proposal  is  intended  simply  to  restate 
or  expand  the  law  with  respect  to  predatory  conduct  in  order  to  avoid 
the  need  for  proof  of  specific  intent  to  monopolize  a  particular  market , 
or  a  "dangerous  probability  of  success"  where  attempt  to  monopolize 
is  charged  under  Section  2  of  the  Sherman  Act,  we  seriously  question 
the  creation  of  a  standard  that  is  unrelated  to  economic  effects .    We 
do  not  agree  that  normal,  even  aggressive,  competition  (and  consequent 
withdrawal  from  the  market  of  less  capable  competitors) ,  should  be 
subject  to  any  penalties  where  the  competitive  process  is  not  harmed. 
The  full  application  of  the  first  proposal  could  be  a  disincentive  to  the 
kind  of  vigorous  competition  that  is  needed  in  some  of  our  industries. 

The  second  proposal,  calling  for  civil  penalties  based  on  gross 
revenues  derived  as  the  result  of  Sherman  Act  violations ,  may  have 
some  merit  as  an  additional  deterrent  in  the  case  of  "hard  core" 
violations  such  as  price  fixing,  but  even  then  the  application  of  a 
20  percent  penalty  to  any  business  violator  would  very  likely  destroy 
it  as  a  viable  entity .    We  also  doubt  that  across  the  board  application 
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is  realistic  or  feasible  —  especially  where  violation  is  based  not 
upon  specific  criminal  conduct  but  upon  a  "rule  of  reason"  test  or 
economic  analysis  of  long-term  market  structure  and  performance 
factors .    In  our  view ,  such  punitive  provisions  should  attach  only 
where  the  conduct  in  question  is  both  economically  injurious  to 
competition  and  criminal  in  nature. 

We  hope  that  the  foregoing  comments  will  assist  the  Subcommittee 
in  its  deliberations  and  assure  you  of  our  continued  desire  for 
cooperation  in  this  effort . 

By  direction  of  the  Commission . 


Ch^es  A .  Tobin 
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NOTES 

Attempt  to  Monopolize:  The  Olfcnse  Redefined* 

The  ban  on  an  attempt  to  monopolize  in  section  2  of  the  Shennan  Anti- 
Trust  Act*  has  long  been  defined  in  terms  of  the  criminal  law  of  attempts, 
with  the  result  that  an  actor  cannot  be  convicted  of  an  attempt  to  monopo- 
lize unless  his  conduct  comes  very  near  complete  monopolization.'  This 
restrictive  reading  of  section  2,  when  combined  with  section  I's'  inability 
to  reach  beyond  contracts,  combinations,  or  conspiracies  in  restraint  of 
trade,  has  left  die  Shennan  Act  incapable  of  dealing  with  many  kinds  of 
unilateral  anticompetitive  conduct.  This  Note  suggests  that  the  presendy 
accepted  definition  of  attempts  to  monopolize  is  not  in  harmony  with  the 
basic  purposes  of  the  Sherman  Act  and  offers  a  redefinition  of  the  ofTcnsc 
designed  to  accomplish  the  following  objectives:  first,  bring  the  focus  of 
analysis  under  each  Sherman  Act  offense  frankly  to  bear  upon  a  particu- 
lar strain  of  anticompetitive  evil;  second,  prohibit  conduct  having  anti- 
comp>etitive  efTects  whether  or  not  the  acts  involve  duality;  third,  allow 
legitimate  business  behavior  to  be  distinguished  from  coercive  abuses  of 
economic  power. 

I.   The  Accepted  View 

Before  dex'eloping  a  standard  of  application  for  the  attempt  to  monopo- 
lize clause  it  is  first  necessar\'  to  enunciate  the  basic  policies  of  the  Sherman 
Act  and  to  demonstrate  that  the  present  state  of  the  law  does  not  ade- 
quately fulfill  them. 

A.  The  Policy  of  the  Sherman  Act 

The  Sherman  Act  was  passed  in  1890  against  a  backdrop  of  rising 
concern  over  increasing  concentrations  of  economic  power  and  attendant 

*  The  author  of  this  Note  expresses  his  appreciation  to  Mary  Lou  Godbe,  Member  of 
the  Utah  Bar,  for  her  many  editorial  criticisms.  Any  remaining  gaps  between  the  ideal 
and  tlie  actual  are  the  sole  responsibiUty  of  the  author. 

'  Section  2  reads: 

Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons,  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  shall 
be  deemed  guilty  of  a  misdeameanor  [sic],  and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  fifty  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punislunents,  in  the  discretion  of  the 
court. 
15  U.S.G.  §  2  (1964). 

'See  notes  31-32  infra  and  accompanying  text. 

'  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations,  is  declared  to  be  illegal.  .  .  .  E\ery  person  who  shall  make 
any  contract  or  engage  in  any  combination  or  conspiracy  .  .  .  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  fifty  thousand  dollars,  or  by  imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court. 
15  U.S.G.  §  1  (1964). 
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behavior  subversive  of  the  competiti\'C  system.*  This  concern  was  not 
prompted  solely  by  the  resulting  economic  consequences,  such  as  high 
prices  and  niisallocations  of  the  national  resources,  but  was  rooted  also 
in  the  pluralistic  tradition  of  American  political  philosophy,  which  views 
large  aggregations  of  power  as  dangerous  because  of  their  potential  ability 
to  coerce  other  members  of  the  body  poUtic.^  A  means  of  controlling  this 
kind  of  power  was  deemed  necessary  for  the  prcser\^ation  of  political  and 
economic  democracy.  In  adopting  the  Shemian  Act  Congress  sought  to 
establish  such  a  control  by  acknowledging  competition  as  the  official  regu- 
lator of  the  economy  and  by  forging  a  means  for  protecting  it.*  The  basic 
presumption  of  the  free  enterprise  theory  is  this :  Businesses  are  motivated 
by  the  selfish  desire  to  maximize  their  own  profits  and  will  strive  to  fulfill 
this  desire.  The  ensuing  struggle  between  competitors  benefits  the  con- 
surrter  by  producing  the  lowest  possible  prices  consistent  with  a  profit  and 
efficient  resource  allocation  in  accord  with  consumer  demands.  Reahza- 
tion  of  these  goals- requires  competition  for  the  consumer's  dollar  among  a 
large  number  of  autonomous  units,  with  no  one  unit  capalile  of  suppress- 
ing the  market  forces.'  The  Sherman  Act  was  intended  to  provide  a 
means  for  dealing  with  behavior  that  impairs  the  functioning  of  this  eco- 
nomic regulator. 

Congress  placed  within  the  Act  two  basic  principles  designed  to  attain 
this  goal.  First,  and  perhaps  foremost,  the  statute  was  to  create  a  basis  for 
the  development  of  something  akin  to  a  federal  common  law  of  anti- 
competitive practices.^  To  facilitate  judicial  flexibility,  in  line  with  this 
aim,  Congress  defined  the  prohibited  activity  in  general  restraint  of  trade 
terminology  which  lacked  precise  common  law  meaning.®  Second,  the 
Sherman  Act  gave  the  public  coasiderable  initiative  in  antitrust  enforce- 
ment through  the  private  treble  damage  action.^"  This  manifested  not 
only  a  desire  to  solicit  the  aid  of  the  injured  in  combating  anticompetitive 
behavior  but  also  the  individualistic  element  of  American  political  thought 


*  See  H.  Thorelli,  The  Federal  Antitrust  Policy  160-63  (1955);  cf.  Att'y 
Gen.  Nat'l  Comm.  Antitrust  Laws  Rep.  5-12  (1955)  [hereinafter  cited  as  Att'y 
Gen.  Rep.]. 

'See  Standard  Oil  Co.  v.  United  States,  221  U.S.  1,  50  (1911)  ;  United  States  v. 
Columbia  Steel  Co.,  334  U.S.  495,  536-37  (1948)  (dissenting  opinion)  ;  Att'y  Gen. 
Rep.,  supra  note  4,  at  2,  6;  H.  Thorelli,  supra  note  4,  at  227. 

*See  Northern  Sec.  Co.  v.  United  States,  193  U.S.  197,  331,  337-38  (1904);  H. 
Thorelli,  supra  note  4,  at  225-28. 

'In  actuality,  pure  competition  is  neither  attainalile  nor  even  actively  souglit; 
rather,  "workable  competition"  is  the  yardstick  by  which  the  competitive  conditions  in 
a  market  are  judged.  See  Att'y  Gen.  Rep.,  supra  note  4,  at  337-39.  But  for  the 
purposes  of  understanding  the  Sherman  Act  and  its  goals,  a  pure  competitive  model 
is  useful. 

*  See,  e.g.,  H.  Thorelli,  supra  note  4,  at  228-29. 

*See  United  States  v.  Columbia  Steel  Co.,  334  U.S.  495,  526  (1948)  ;  Apex  Ho.siery 
Co.  V.  Leader,  310  US.  469,  489  (1940);  21  Cong.  Reg.  2558  (1890)  (remarks  of 
Senator  Turpie)  ;  H.  Thorelli,  supra  note  4,  at  228-29;  cf.  Appalachian  Coals,  Inc. 
V.  United  States,  288  U.S.  344,  359-60  (1933). 

'"Originally  this  right  of  action  was  established  by  Sherman  Act  §  7,  ch.  647,  §  7, 
26  Stat.  210  (1890),  but  is  now  covered  by  section  4  of  the  Clayton  Act,  15  U.S.C. 
§   15    (1964). 
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—  Congre«  placed  an  cITcctivc  weapon  in  the  hands  of  victims  to  wield 
against  those  who  coerce  thcMii."  In  sum,  the  Shennan  Act's  broad  goal 
was  to  maintain  competition  ;ls  a  cornerstone  of  [)ublic  policy  by  creating 
a  basis  for  the  de\elopment  of  flexible  legal  doctrines  capable  of  coping 
with  anticompetitive  practices,  private  enforcement  being  an  important 
element  in  this  program.  Though  subsequent  antitrust  laws  add  to  this 
scheme,  the  basic  tenets  of  the  Sherman  Act  have  never  been  altered. 

B.  Present  Interpretations  of  the  Statute's  Prohibitions 

1.  Section  1 .  This  section  prohibits  "[ejveiy  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of  trade  .  .  .  ."" 
It  is  not  restraints  of  trade  which  this  clause  declares  illegal,  but  duality  in 
restraint  of  trade:  the  essence  of  the  ofTcrise  is  the  act  of  joining  together. 
Although  any  joining  of  business  units  is  theoretically  anticompetitive, 
courts  early  realized  that  Congress  could  not  have  intended  to  disallow  all 
joint  action"  and  consequently  developed  the  "mle  of  reason":  only 
\vhcn  the  puijtose  or  effect  of  a  contract,  combination,  or  conspiracy  is 
to  unreasonably  restrain  trade  will  .section  1  be  violated."  Thus,  the 
offcase  requires  both  duality  and  a  wrongful  purpose  or  effect.  Strict 
adherence  to  these  elements  could  permit  the  most  unreasonable  restraints 
of  trade  to  escape  section  1  because  it  \k  inapplicable  absent  duality.  On 
the  other  hand,  if  the  purpose  or  eflcct  of  the  alleged  joint  action  places 
it  within  one  of  the  categories  considered  a  per  se  imreasonable  restraint 
of  trade,  analysis  may  focus  wholly  upon  the  presence  of  duality  with 
little  attention  being  given  to  the  severity  of  the  anticompetitive  effect 
actually  produced.  While  there  is  good  reason  for  the  Sherman  Act  to 
concentrate  on  duality,  other  aspects  of  anticompetitive  beha\ior  also 
demand  attention,  aspects  with  which  section  I's  requirements  arc  not 
suited  to  deal. 

Nevertheless,  recent  cases  reveal  a  trend  toward  extending  section  1  to 
reach  anticompctiti\'e  effects  produced  by  behavior  the  primar)'  character- 
istic of  which  is  not  duality  but  some  coercive  use  of  economic  power. 
Ca.ses  expanding  the  scope  of  combination  or  conspiracy  have  played  a 
role  in  this  movement.  For  example,  the  Supreme  Court  has  applied  con- 
spiracy notions  to  a  parent  company  and  its  subsidiary  which  were  not 
shown  to  have  held  themselves  out  as  competitors'^  and  has  indicated 

"See  H.  Thorelli,  supra  note  4,  at  225,  227,  229:  cf.  1  H.  Toulmin,  Jr.  A 
Trf.atisf,  on  the  Anti-Trust  Laws  of  the  United  States  108,  110-11  (1949); 
Standard  Oil  Co.  v.  United  States,  221  U.S.  1,  50  (1911);  Att'y  Gen.  Rep.,  supra 
note  4,  at  2. 

"15U.S.C.  §  1  (1964). 

"Eg.,  Standard  Oil  Co.  v  United  States,  221  U.S.  1,60,63-64  (1911 );  Jf«  United 
States  V.  American  Tobacco  Co.,  221  U.S.  106,  179-80  (1911);  Hopkins  v.  United 
States.  171  U.S.  578,  592  (1898). 

'*See  United  States  v.  Socony-Vaciuim  Oil  Co.,  .310  U  S.  150,  224-26  n  59  (1940) ; 
United  States  v.  American  Tobacco  Co.,  221  U.S.  106,  179  (1911)  ;  Standard  Oil  Co. 
V.  United  States,  221  U.S.  1,  59-60,  63-69  (1911). 

"Perma  Life  Mufflers,  Inc.  v.  International  Parts  Corp.,  392  U.S.  134,  141-42' 
(1968)  ;  Handler,  Through  the  Antitrust  Looking  Glass  —  Twenty-First  Annual  Anti- 
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that  customers  may  "combine"  with  a  newspaper  ac^ainst  one  of  its 
dealers.'*  While  adapting  the  statutory  terms  to  the  realities  of  the  market 
place  is  consistent  with  the  judiciary's  role  in  applying  the  Sherman  Act, 
it  appears  that  the  new  reach  of  combination  or  conspiracy  is  extending 
section  1  into  the  realm  of  anticompetitive  bcfiavior  that  is  essentially 
unilateral  in  character.*'  Another  trend  apparent  in  section  1  cases  lends 
support  to  this  view.  Decisions  such  as  Albrecht  zk  Herald  Co}'^  and 
Simpson  v.  Union  Oil  Co.^°  evidence  concern  about  economic  coercion  of 
those  having  relatively  little  power  to  resist.^"  To  the  extent  courts  are 
intent  on  protecting  the  small  businessman  from  coercion,  they  naturally 
will  tend  to  pay  slight  deference  to  the  line  dividing  unilateral  from  joint 
action,  for  the  presence  of  coercive  acts  bears  little  if  any  necessary  rela- 
tionship to  the  presence  of  more  than  one  actor.^* 

Although  the  motives  underlying  the  present  course  of  section  1  are  fully 
in  accord  with  the  policies  of  the  Sherman  Act,^^  to  continue  extending 
that  section  to  reach  unilateral  anticompetitive  behavior  can  only  produce 
distorted  analysis.  The  cause  of  section  I's  present  difTiculties  is  seated 
within  section  2. 

2.  Section  2.  TTiis  section  makes  it  illegal  to  "monopolize,  or  attempt  to 
monopolize,  or  combine  or  conspire  ...  to  monopolize  any  part  of  trade  or 
commerce. "^^  While  the  last  two  offenses,  like  section  1,  require  dualit)',^* 
monopolization  and  attempt  to  monopolize  reach  unilateral  conduct. 

Understanding  the  accepted  definition  of  attempt  to  monopolize 
requires  some  discu.ssion  of  the  ofTen.se  "to  monopolize."    At  present  its 

trust  Review,  57  Cai.if.  L.  Rev.  182,  184— Sf)  (1969).  A  recent  district  court  case 
has  given  added  vit.-ility  tn  tliis  approach.  Bnwl  America,  Inc.  v.  Fair  Lanes,  Inc.,  299 
F.  Supp,  1080,  1091-92  (D.  Md.  1969). 

"  Albrecht  V.  Herald  Co.,  390  U.S.  145,  150  n.6  (1968)  (dictum). 

"See  G.  Half,  &  R  Hale,  Market  Power:  Size  and  Shape  Under  the  Sher- 
man Act  127-29  (19,')8)  ;  LInderwood,  Combinationi  in  Restraint  of  Trade:  Are  They 
No  Longer  Synonymous  with  Conspiracies?  10  J.  Pun.  L.  135,  146-49  (1969)  ;  Willis 
&  Pitofsky,  Antitrust  Consequences  of  Using  Corporate  Subsidiaries,  43  N.Y.U.L.  Rev. 
20,  20-30  (1960)  ;  cf.,  Att'y  Gen.  Rep.,  supra  note  4,  at  30-36. 

"390  U.S.  145  (1960). 

"377  U.S.  13  (1964). 

"Albrecht  v.  Herald  Co.,  390  U.S.  145,  149-50  (1968);  Simpson  v.  Union  Oil 
Co.,  377  U.S.  13,  16-17  (1964).  See  also  United  States  v.  Parke,  Davis  &  Co.,  362 
U.S.  29,  45  (1960). 

"Compare  Poller  v.  Columbia  Broadcasting  Sys.,  Inc.,  368  U.S.  464  (1962),  and 
Klor's,  Inc.  v.  Broadway-Hale  Stores,  Inc.,  359  U.S.  207  (1959),  with  Lessig  v.  Tide- 
water Oil  Co..  327  F.2d  459  (9ih  Cir.),  rert.  denied,  377  U.S.  993  (1964),  and 
Sahm  v.  V-1  Oil  Co.,  402  F.2d  69  (10th  Cir.  1960).  See  note  78  injra  and  accom- 
panying text. 

"See  text  accf)mpanying  notes  5  &  1 1  supra. 

"ISU.S.C.  §  2  (1964). 

"As  in  section  1  cases,  proof  of  the  purpose  of  the  duality  is  all  that  is  required 
to  show  a  combination  or  conspiracy  to  monopolize;  there  need  he  no  proximity  to  the 
intended  results  because  the  joint  action  or  agreement  is  the  forbidden  conduct.  See, 
e.g..  United  Slates  v.  Shapiro,  103  F.2d  775  (2'd  Cir.  1939). 

The  duality  offenses  of  section  2  will  not  be  dealt  with  in  this  Note  because  in 
practice  they  essentially  duplicate  the  section  1  jirohibitions.  See  G.  Hale  &  R.  Hale, 
supra  note  17,  at  125-26;  Cox,  Competition  and  Section  2  of  the  Sherman  Act,  Sym- 
posium—  Seventy-Five  Years  of  the  Sherman  Act,  27  A.B..\.  Antitru.st  L.J.  72, 
73-74  (1965). 
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elements  arc  the  possession  of  the  economic  power  of  a  monopoly  (the 
ability  to  fix  prices  or  exchulc  competition)  and  an  intention  "to  use  or 
prcser\e  such  power." ^'^  The  requirement  of  intent,  f,fcncr:iJly  manifested 
by  conduct,  serves  to  dLstine^iish  between  the  economic  state  of  monopoly 
and  the  Sherman  Act  offense  of  monopolization/"  The  primar)'  focus  of 
analysis  in  a  monopolization  case  is  the  possession  of  the  power  to  fix 
prices  and  exclude  competition  in  a  relevant  geograi)hic  and  product 
market."'  In  dcterminin<^  whether  monopoly  power  exists  the  courts  place 
great  emphasis  upon  the  market  share  held  by  the  defendant/"  tJius 
making  the  definition  of  the  relevant  market  a  matter  of  overriding  impor- 
tance to  all  the  parties.  The  number  of  factors  that  may  influence  the 
determination  of  the  market's  boundaries^"  and  the  complex  nature  of 
the  proofs  that  must  be  marshalled  to  establish  them  place  upon  the 
plaintiff  a  considerable  burden  in  establishing  a  prima  facie  case.  But 
e\cn  if  this  burden  is  carried  the  plaintiff  mast  cope  with  the  ma.ss  of 
evidence  the  defendant  may  introduce  to  rebut  his  market  definition.  The 
expense  and  uncertaintv  of  result  inherent  in  such  evidentiary  contcsLs, 
when  combined  with  the  ovenvhclming  amount  of  power  a  defendant 
must  possess  before  a  violation  can  exist, ^"  bars  private  monopolization 
suits  to  all  but  the  hardiest  of  souls  and  leaves  this  offense  primarily  for 
government  enforcement. 

The  accepted  requirements  of  section  2's  other  unilateral  prohibition, 
attempt  to  monopolize,  are  a  specific  intent  to  commit  the  substantive 
crime  of  monopolization  and  conduct  coming  very  near  to  accomplishing 

"Att'y  Gen.  Rep.,  supra  note  4,  at  43;  see  United  States  v.  GriflFith,  334  U.S. 
100,  107  (1948)  ;  American  Tobacco  Co.  v.  United  States,  328  U.S.  781,  809  {104f>). 

"  Monopoly  is  not  condemned  by  the  Shcnnan  Act.  See  Standard  Oil  Co.  v. 
United  States,  221  U.S.  1,  62  (1911).  Rather,  tiie  statute  was  aimed  at  prohihiting 
evils  that  result  from  the  exercise  of  monopoly  power — -the  suppression  of  competi- 
tion and  resulting  control  of  prices  and  restrainin(<  f)f  competitive  opportimities  Set 
pp.  713-14  infra.  Although  the  early  cases,  e.g..  United  States  v.  United  States  Strrl 
Corp,  251  U.S.  417,  440-41  (1920);  United  States  v.  American  Tobacco  Co.,  221 
U.S.  106,  181-83  (1911),  when  dealing  with  monopolization,  heavily  emphasized  llir 
presence  or  absence  of  actions  resulting  in  the  suppression  of  competition,  the  present 
trend  cmpliasiTrcs  the  existence  of  monopoly  power  and  not  its  exercise.  E.(;..  United 
States  V.  Aluminum  Co.  of  America,  148  F.2d  416,  427-30  (2d  Cir.  1945);  Sff 
United  States  v.  E.T.  du  Pont  de  Nemours  &  Co.,  351  U.S.  377,  392  (1956);  L'niird 
States  V.  Crinnell  Corp.,  236  F  Supp.  244,  248  (D.R  I.  1964),  aff'd,  384  U.S.  563 
(1966).  This  movement  toward  finding  a  defendant  guilty  of  monopolizing  upon  a 
showing  of  monopoly  power  witlunit  more  apjKars  to  be  premised  upon  the  idea  that 
the  very  existence  of  moncipoly  power  is  sufficiently  antithetical  to  competition  and 
presents  enough  danger  of  the  setting  of  prices  and  dimiiiishment  of  economic  oppor- 
tunities to  lie  condemned.  See,  eg.,  United  States  v.  Aluminum  Co.  of  America,  118 
F.2d  416  (2d  Cir.  1945).  To  whatever  extent  this  may  ijc  true,  it  sliould  not  obscurt 
the  fact  that  the  prohibition  on  monopolizing  was  enacted  to  prevent  not  monopoly, 
but  the  evils  it  coiild  occasion. 

^  See  Att'y  Gen.  Rep.,  supra  note  4,  at  43-45;  note  26  supra;  cf.  Note,  Secliorx  2 
of  the  Sherman  Act  —  Is  a  Per  Se  Test  Feasible?,  50  Iowa  L.  Rev.  1196.  1201-02 
(1965). 

''See  United  States  v.  Crinnell  Corp.,  384  U.S.  563,  57]  (1966)  ;  United  States  v. 
E.I.  du  Pont  de  Nemours  &  Co.,  351  U.S.  377,  379-80.  392  (1956)  ;  United  States  v. 
Aluminum  Co.  of  America,  148  F.2d  416,  422-26  (2d  Cir.  1945). 

"  For  a  discussion  of  some  of  the.se  factors  and  their  impact  see  Att'y  Gf.n.  Rp.p., 
supra  note  4,  at  322-36. 

"  See  ca.ses  cited  note  28  supra. 
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that  objective;  the  combination  of  these  elements  creates  a  dangerous 
probability  that  the  crime  will  occur  and  the  law  moves  against  this 
probability.^*  The  requirement  of  conduct  coming  very  close  to  completed 
monopolization  severely  limits  the  ofTcnse  because  it  necessitates  that  a 
defendant  be  on  the  verge  of  possessing  monop>oly  p>ower.  The  problems 
created  by  this  element  are  several.  First,  a  plaintiff  must  establish  a  rele- 
vant market,  just  as  in  a  monopolization  case,  and  the  resulting  difficulty 
of  proof  and  uncertainty  of  result  will  often  discourage  private  suits.'^ 
Second,  and  more  important,  it  is  quite  possible  for  a  firm  to  have  a 
specific  intent  to  set  prices  or  exclude  competition  from  a  given  market 
and  to  indulge  in  predatory  practices  aimed  at  achieving  monopoly  power, 
yet  escape  the  sanctions  of  section  2.  Until  that  firm  attains  a  degree  of 
market  power  closely  approaching  monopoly  there  is  no  "dangerous 
probability"  of  monopolization  and,  hence,  no  attempt. 

This  conception  of  attempt  to  monopolize  leaves  a  lacuna  in  the  Sher- 
man Act.  Although  bilateral  conduct  is  condemned  whenever  its  purpose 
or  effect  is  to  create  an  unreasonable  restraint  of  trade,  unilateral  behavior, 
no  matter  how  unreasonable  or  anticompetitive,  camiot  be  checked  until 
its  ultimate  goal  —  monopolization  —  is  imminent.  This  inconsistency 
between  the  statute's  policy  of  condemning  anticompetitive  conduct  and 
the  reach  of  its  prohibitions  may  explain  the  trend  moving  section  1 
beyond  duality.-  If  the  present  void  in  the  Sherman  Act  is  to  be  filled, 
however,  it  should  not  be  done  through  a  straining  of  section  1  but  by  a 
frank  redefinition  of  attempt  to  monopolize. 

II.  Toward  a  Proper  Perspective 

A.  Critcism  of  the  Swift  Definition 

The  elements  for  attempt  to  monopolize  —  sp>ecific  intent  to  monopo- 
lize plus  conduct  coming  very  near  that  goal  —  were  laid  down  by  Mr. 
Justice  Holmes  in  the  1 905  decision  of  Swift  and  Co.  v.  United  States.^^ 
In  providing  substance  for  this  ofTense  Jastice  Holmes  restated  the  test 
for  a  criminal  attempt  which  he  had  enunciated  in  Commonwealth  v. 
Peaslee,^*  a  case  decided  in  1901  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts. The  criminal  attempts  doctrine  embodied  in  Peaslee  is  that  an 
actor  may  be  punished  only  when  his  actions,  in  light  of  his  intent,  create 
a  danger  of  harm  to  society  and  that  this  danger  arises  only  when  the 
actor  comes  very  close  to  consummating  a  crime. ^^  Harm,  then,  is  defined 

"Swift  &  Co.  V.  United  States,  196  U.S.  375,  396,  402  (1905);  accord,  American 
Tobacco  Co.  v.  United  States,  328  U.S.  781,  785  (1946)  ;  see  United  States  v.  Alumi- 
num Co.  of  America,  148  F.2d  416,  431-32  (2d  Cir.  1945);  Hibner.  Attempts  to 
Monopolize:  A  Concept  in  Search  of  Analysis,  34  A.B.A.  Antitrust  L.J.  165,  172-77 
(1967);  Note,  Attempt  to  Monopolize:  Its  Elements  and  Their  Definition,  27  Geo. 
Wa.sh.  L.  Rev.  227,  231-37  (1958).  But  see  cases  cited  note  46  infra;  notes  50-52 
infra  and  accompanying  text. 

"  Cf.  Hibner,  supra  note  31,  at  166. 

"196  U.S.  375  (1905). 

"  177  Mass.  267,  59  N.E.  55  {190]),  cited  in  196  U.S.  at  396,402. 

"177  Mass.  at  269;  see  Hyde  &  Schneider  v.  United  States,  225  U.S.  347,  387 
(1912)   (Holmes,  J.,  dissenting) ;  O.  Holmes,  Jr.,  The  Common  Law  68-69  (1881) ; 
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by  the  completed  ofTcnsc.  Such  a  doctrine  docs  not  fully  implement  the 
objectives  of  the  Sherman  Act.  The  premise  of  the  statute  is  that  competi- 
tion, as  the  regulator  of  the  economy,  must  be  maintained  in  full  vigor: 
any  conduct  impairing  competition  can  he  contrar\'  to  the  Act's  policy. 
Yet  applying  the  Peaslee  approach  to  attempt  to  monopolize  necessarily 
implies  that  unilateral  anticompetitive  behavior  inflicts  no  harm  upon 
society  until  the  actor  has  amassed  something  close  to  monopoly  power  — 
a  conclusion  at  odds  with  Sherman  Act  policy  and  with  reality. 

In  addition  to  lacking  theoretical  justification  in  the  context  of  the 
Sherman  Act,  the  Swift  test  reads  "attempt  to  monopolize"  as  "attempt 
to  monopoly."^*  To  prove  the  oflense  requires  a  sliowing  that  if  the  actor 
were  successful  in  his  scheme  he  would  have  attained  monopoly  power." 
The  statute's  ban  on  monopolizing,  however,  docs  not  prohibit  the  mere 
possession  of  monopoly  power  but  directs  itself  against  the  setting  of  prices 
and  excluding  of  competition  that  can  flow  from  the  exercise  of  such 
power.^^  Thus,  if  attempt  to  monopolize  is  to  have  a  definition  that 
accords  with  either  the  language  or  the  policy  of  the  statute,  it  must  be 
sought  beyond  the  bounds  of  Justice  Holmes's  opinion  in  Swift. 

The  Sherman  Act  does  not  require  that  a  definition  of  attempt  to 
monopolize  be  taken  from  the  criminal  law.  Congress  drew  upon  the 
doctrines  of  pre- 1890  tort  and  contract  law  in  writing  the  statute  and  diese 
had  little  reference  to  the  criminal  law."  While  the  term  lacked  precise 
meaning  in  the  legal  terminology  of  the  period,  at  least  "attempt  to 
monopolize"  did  not  mean  an  attempt  to  commit  a  substantive  crime, 
with  all  the  elements  inhering  in  criminal  attempt  doctrine.'"'  When  Ju.s- 
tire  Holmes  brought  the  Peaslee  approach  into  section  2,  then,  he  did  not 
follow  pre- 1890  common  law,  but  apparently  read  the  statutory  language 
as  a  criminal  attempt  because  the  Sherman  .Act  imposes  criminal  penal- 
ties.'** Such  reasoning  is  not  persuasive.  Although  the  Sherman  Act  is 
overtly  a  penal  statute,  Congress  intended  that  the  statute  provide  a  basis 
for  the  growth  of  a  common  law  of  antitrust  at  the  federal  level;  its  nature 
is  not  unlike  that  of  a  constitutional  amendment,  something  to  be  fiexibly 
construed  with  the  times  and  needs. "^   Moreover,  the  fixed  criminal  law 

cf.   Commomvcalth  v.   Kennedy,    170  Mass.    18,   21,   48  N.E.   770,   771    (1897)    (per 
Holmes,  J.)  ;  Hibner,  supra  note  31,  at  173-77;  Note,  supra  note  31,  at  229-31. 

"  Justice  Holmes's  language  in  Swift  reflects  this  interpretation.  He  defined  attcm))t 
to  monopolize  by  reference  to  the  "result  which  the  law  seeks  to  prevent  —  for  instance, 
the  monopoly "196  U.S.  at  396. 

"  See,  e.g..  Note,  supra  note  31,  at  233-35. 

"See  note  26  supra;  pp.  713-14  infra. 

"See,  e.g.,  H.  Thorelli,  supra  note  4,  at  .')0-.'J3,  229;  W.  Thornton,  A  TREATi.'ir. 
ON  CoMniNATiONs  In  RESTRAINT  OF  Trade  248-49  (2d  ed.  1928). 

'^See  Standard  Oil  Co.  v.  United  States,  221  U.S.  1,  53  (1911);  H.  TiioRri.ii. 
supra  note  9,  at  39-40;  M.  Watkin.s,  Indu.strial  Comdinations  and  Punuc  Policy 
233-43   (1927). 

"Cf.  Northern  Sec.  Co.  v.  United  States,  193  U.S.  197,  401-02  (1904)  (Holme*. 
J.,  dissenting). 

"  As  a  charter  of  freedom,  the  Act  has  a  generality  and  adaptability  com- 
parable to  that  found  to  be  desirable  in  constitutional  |)rovisioiis.  It  docs  not 
go  into  detailed  definitions  which  might  either  work  injury  to  legitimate  enter- 


1350 


Sept.]  ATTEMPT  TO  MONOPOLIZE  711 

meanings  of  other  phrases  in  the  stalulc,  for  example  "conspiracy,"  have 
liecn  considerably  altered  in  the  course  of  coping  with  the  problems  of  the 
market  place.'"'  Whatever  else  may  be  .said  about  such  developments,  they 
illustrate  that  the  Sherman  Act  is  hardly  to  be  viewed  on  a  par  with 
statutes  prohibiting  burglary  or  assault  and  battery.  Thus,  the  words 
"attempt  to  monopolize"  do  not  require  a  common  penal  interpretation, 
but  rather  one  compatible  with  the  broad  social  and  economic  purposes 
of  the  Act. 

Legalistically  speaking,  the  rule  laid  down  in  Sivift  is  not  of  unquestion- 
able vitality.  The  case,  decided  in  19U.5,  evinces  Justice  Holmes's  crimi- 
nal law  approach  to  the  interpretation  of  the  Sherman  Act.  That 
approach,  however,  was  impliedly  rejected  in  the  1911  decision  of  Stan- 
dard Oil  Co.  V.  United  States,^'  where  tlic  Court,  reading  the  language 
of  the  statute  in  light  of  its  overall  pmposcs,  developed  the  "nile  of  rea- 
son."'''  The  rejection  of  the  Holmcsian  mode  of  interpretation  seriously 
undermines  the  "dangerous  probability"  standard  it  produced.  Moreover, 
not  only  ha\e  recent  lower  court  cases  shown  some  divergence  from  the 
Swift  test,"''  but  the  Supreme  Court  itself  created  much  of  the  impetus  for 
this  trend  by  indicating  thai  relevant  market  may  not  be  in  issue  in 
attempt  ca^cs,"  a  proposition  it  has  yet  to  pass  upon  directly. 

The  attempt  to  monopolize  standard  of  Swift,  then,  is  required  neither 
by  prior  law  nor  by  the  language  of  the  Sherman  Act.  More  important, 
that  test  engenders  results  totally  incompatible  with  the  policy  of  the 
statute  by  pennitting  a  broad  range  of  anticompetitive  conduct  to  escape 
sanction.  These  factors  should  satisfy  the  courts  that  reexamining  the  con- 
stituent elements  of  attempt  to  monopolize  is  not  beyond  their  discretion. 

B.   The  Tiirner-Les^ig  Approach 

There  has  been  some  movement  among  both  scholars"'  and  judges"® 
toward  revising  the  elements  of  attempt  to  monopolize. 


prise  or  through  partirularization  defeat  its  piiq^oses  by  providinsr  loopholes 
for  escape.    The  restrictions  the  Act  imposes  arc  not  nicchanicaj  or  artificial. 
Appalachian  Coals,  Inc.  v.  United  States,  288  U.S.  344,  .^.-iQ^eO  (1933). 

"See,  e.g.,  Krulcwitch  v.  United  States,  336  U.S.  440,  451-52  (1949)  (Jackson, 
J.,  concurring)  ;  Note,  "Cnnibinations"  in  Restraint  of  Trade:  A  New  Approach  to 
Section  1  of  the  Sherman  Act,  1966  Utah  L.  Rev.  75,  77-78. 

«221  U.S.  1   (1911). 

''\5<?e  tW.  at  49-62. 

''E.g.,  LcssiiT  V.  Tidewater  Oil  Co.,  327  F.2d  459,  474-75  (9th  Cir),  cert,  denied, 
377  U.S.  993  (1964)  ;  Union  Carbide  &  Carbon  Corp.  v,  Nisby,  300  F.2d  561.  585-86 
(10th  Cir.),  cert,  denied,  371  U.S.  801  (1962)  ;  Bowl  America,  Inc..  v.  Fair  Lanes,  Inc., 
299  F.  Supp.  1080,  1093-94  (D.  Md.  1969)  ;  see  Hibner,  supra  note  31,  at  166-72. 

"See  United  States  v.  E.I.  du  Pent  de  Nemours  &  Co.,  351  U.S.  377,  395-96  n.23 
(1956)  cited  in  Lessii?  v.  Tidewater  Oil  Co.,  327  F.2d  459,  475  (9th  Cir.),  cert, 
denied,  377  U.S.  993  (1964). 

'^  See  Note,  Prosecutions  for  Attempts  to  Monopolize:  The  Relevance  of  Relevant 
Market,  42  N.Y.U.L.  Rev.  110  (1967)  ;  25  Geo.  Wash.  L  Rev.  568  (1957)  ;  Solici- 
tor General's  Brief  as  Amicus  Curiae  at  10-11,  Hiland  Dairy,  Inc.  v.  Kroger  Co., 
cert,  denied,  394  U.S.  903  (1969). 

*'  See  cases  cited  note  46  supra. 
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In  1956  Professor  Turner,  in  analyzing  the  Cellophane  Case,'"  suggested 
that  in  attempt  to  monopolize  cases  there  need  be  no  refined  definition  of 
market  because  market  power  has  ceased  to  be  an  element  of  importance; 
all  that  is  necessary  to  prove  the  oflease  is  a  showing  of  specific  intent." 
A  few  courts,  most  notably  the  Ninth  Circuit  in  the  1964  decision  of  Lessig 
V.  Tidewater  Oil  Co.,^'^  have  followed  this  approach.*^  Although  a 
Supreme  Court  dictum  in  Walker  Process  Equipment,  Inc.  v.  Food 
Machinery  and  Chemical  Corp.''*  indicated  that  the  power  of  a  party 
charged  with  attempt  to  monopolize  must  still  be  appraised  in  terms  of  a 
relevant  market,"  the  Tnmcv-Lessig  approach  deserves  comment  as  one 
mode  of  dealing  with  the  problem  at  hand. 

Elimination  of  the  dangerous  probability  test  of  Swift  through  exclusive 
reliance  on  specific  intent  is  definitely  a  move  toward  an  attempt  to 
monopolize  offense  of  meaningful  projx)rtion.  Reaching  this  result  through 
a  modification  of  the  Holmes  test,  however,  produces  rather  unsatisfactory 
side  effects  because  the  term  "specific  intent"  as  ased  in  Swift  describes  the 
actual  subjective  intention  of  the  actor.  And  if  the  requirement  that  an 
actor  come  very  close  to  possessing  monopoly  p>ower  is  eliminated,  attempt 
to  monopolize  becomes  an  offense  that  punishes  intent  alone,  a  result 
incompatible  with  the  Sherman  Act's  focus  on  anticompetitive  behavior. 
It  may  be  argued  that  Lessig  requires  some  overt  act  aimed  at  implement- 
ing the  requisite  specific  intent^*  and  that  the  effect  of  such  a  requirement 
is  to  prohibit  anticompetitive  conduct  rather  than  abstract  intent.  But 
to  add  unilateral  action  as  an  element  is  still  to  punish  only  the  intention 
of  the  actor  because  absent  more,  his  conduct  is  neutral.  Unlike  joint 
action,  unilateral  behavior  does  not  in  and  of  itself  offend  Sherman  Act 
policies,  for  to  describe  an  act  as  unilateral  is  to  say  nothing  about  its 
impact  on  competition,  either  in  fact  or  in  theory.^^  If  the  actor  has 
a  specific  intention  to  monopolize,  the  character  of  his  act  remains 
unchanged :  it  is  still  neutral. 

The  intention  of  an  actor  behaving  unilaterally  Ls  irrelevant  to  the  goak 
of  the  Sherman  Act.  Because  the  competitive  system  is  premised  upon  the 
striving  of  individual  entities  for  profit  —  self  interest^®  —  the  thoughts 

"United  States  v.  E.I.  du  Pont  de  Nemours  &  Co.,  351  U.S.  377  (1956). 

"See  Turner,  Antitrust  Policy  and  The  Cellophane  Case,  70  Harv.  L.  Rev.  281, 
286-97,  303-08  (1956). 

"327  F.2d459  (9th  CIt.) ,  cert,  denied,  377  U.S.  993  (1964). 

"The  majority  of  courts  considering  the  matter  have  not  followed  the  Tunirr- 
Lessig  approach.  See,  e.g.,  United  Slates  v.  Chas.  Pfizer  &  Co.,  245  F.  Supp.  737,  730- 
39  (E.D.N.Y.  1965);  United  States  v.  Johns-ManviUe  Corp.,  231  F.  Supp.  690.  699-- 
700  (E.D.  Pa.  1964).  But  see-Bov.'l  America,  Inc.  v.  Fair  Lanes,  Inc.,  299  F.  Supp. 
iqSO,  1093-94  (D.  Md.  1969). 

"382  U.S.  172  (1965). 

"W.  at  177. 

"See  Lessig  v.  Tidewater  Oil  Co.,  327  F.2d  459,  475  (9th  Cir.),  cert,  denied,  377 
U.S.  993  (1964);  cf.  Solicitor  General's  Rrief  as  Amicus  Curiae  at  10-11,  Hiland 
Dairy,  Inc.  v.  Kroger  Co.,  cert,  denied,  394  U.S.  903  (1969). 

"  See  text  accompanying  note  13  supra.  See  generally  p.  714  infra. 

"See  text  accompanying  note  7  supra. 


1352 


Sept.]  ATTEMPT  TO  MONOPOLIZE  713 

that  motivate  individual  competitors,  be  they  of  profit  maximization 
through  fair  competition  or  through  monopolization,  are  immaterial  so 
long  as  their  conduct  does  not  impair  the  market's  functioning.  Only  when 
a  competitor  is  led  to  behavior  harmful  to  the  market  forces  can  it  be  said 
that  his  intentions  are  of  concern  to  the  Sherman  Act.  In  addition,  the 
egalitarian  political  premise  of  the  Act  suggests  that  the  law  should  be 
concerned  with  actual  coercion  of  competitors.^"  Yet  a  focus  upon  specific 
intent  reaches  conduct  harmful  to  the  operation  of  the  market  or  coercive 
of  competitors  only  indirectly  at  best. 

In  all  fairness,  Professor  Turner  appears  to  assume  that  specific  intent 
is  to  be  shown  by  conduct  clearly  coercive  or  otherwise  anticompetitive.*" 
If  so,  his  notion  of  specific  intent  is  actually  an  objective  element  proved 
from  actions  violative  of  Sherman  Act  policies,*^  but  his  terminology  is 
that  of  the  criminal  law  subjective  intention.®^  If  Professor  Turner 
intended  to  reach  only  situations  where  pernicious  conduct  is  present, 
his  approach  is  not  only  vague  and  confusing,  but  is  little  more  than  a 
subterfuge  —  something  hardly  desirable  in  an  area  of  the  law  already 
fraught  with  complexities. 

If  the  prohibition  on  attempts  to  monopolize  is  to  become  an  effective 
instrument  of  Shemian  Act  policy,  the  Swift  definition  cannot  merely  be 
tempered  along  the  lines  of  the  Turner-Lessig  approach,  but  must  be 
rejected  in  toto  a.nd  the  elements  of  the  offense  reestablished  on  policy 
grounds. 

Ill,  A  Standard  Proposed 
A.   The  Suggested  Framework 

Because  the  Sherman  Act  is  an  entity,  each  of  its  prohibitions  must  be 
integrated  into  a  scheme  that  fulfills  the  Act's  purpose  of  protecting 
competition. 

In  accordance  with  the  language  of  the  statute,  section  1  should  apply 
to  situations  where  the  activity  complained  of  is  or  arises  directly  from 
duality.  Condemnation  of  such  activity  is  supported  by  two  policy  factors. 
First,  for  two  or  more  business  entities  to  either  act  in  concert  or  agree  to 
do  so  contradicts  the  notion  that  a  necessary  condition  of  a  properly  func- 
tioning competitive  system  is  business  units  that  are  autonomous.  Second, 
businesses  joining  together  greatly  increase  their  chances  of  exerting  power 
sufTicient  to  squelch  the  competitive  forces. 

Section  2,  reaching  unilateral  conduct,  should  complement  section  1. 
While  the  latter  provision  reaches  combines  the  ver)'  fomiation  of  which 
is  anticompetitive,  section  2  should  concentrate  upon  conduct  that 
although  done  by  an  autonomous  unit  may  have  efTecLs  equally  subver- 
sive of  competition.  The  ban  on  monopolization  deals  with  such  conduct 
by  strilang  at  large  aggregations  of  power  having  the  abUity  and  the  intent 

"See  text  accompanying  notes  5-11  supra. 

"Turner,  supra  note  51,  at  305. 

"See  id.  at  294. 

"5e«UnitedStatesv.  Griffith,  334  U.S.  100,105-06  (1948). 
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to  impair  the  forces  of  the  market.  Although  the  elements  of  the  offense 
puiport  to  require  no  showing  that  prices  have  been  set  or  competition 
excluded,  the  definition  of  the  offease  —  monopoly  power  plus  intent  — 
implies  that  the  movements  of  the  business  entity  in  question  will  have 
these  forbidden  results.  Thus,  it  can  fairly  l:)e  said  that  tlie  monopolization 
prohibition  is  aimed  ultimately  at  conduct  having  anticompetitive  effects 
and  not  at  monopoly  power. 

\Vith  section  1  prohibiting  joint  activity  and  the  monopolization  offense 
barring  the  effects  of  market  control,  attempt  to  monopolize  can  complete 
the  Sherman  Act's  framework  by  concerning  itself  with  unilateral  behavior 
having  anticompetitive  effects  short  of  monopolization.  Under  this 
approach,  the  scope  of  the  offense  should  be  determined  by  the  Act's  over- 
all purpose  —  the  protection  of  competition. 

B.  Attempt  to  Monopolize  Defined 

The  Sherman  Act's  ban  on  monopolizing  was  intended  to  protect  the 
public  from  the  enhancement  of  prices  and  individuals  from  exclusion 
from  the  market  place,  effects  seen  as  flowing  from  the  suppression  of 
competition  that  results  from  the  exercise  of  monopoly  power. ''^  That 
Congress  did  not  declare  illegal  the  mere  possession  of  monopoly  power 
illustrates  that  the  primary  emphasis  was  upon  the  effects  of  its  exercise.** 
In  line  with  this  focus  of  concern,  attempt  to  monopolize  should  be  defined 
by  reference  to  the  evils  of  monopolization.  This  approach  is  supported 
by  the  common  law  meaning  of  attempt  to  monopolize.  While  that  phrase 
had  been  given  little  affirmative  definition  prior  to  1890,  at  least  it  can  be 
said  that  it  did  not  refer  to  movement  toward  monopoly  but  was  descrip- 
tive of  conduct  having  .some  of  the  effects  produced  by  the  exercise  of 
monopoly  power."''  Monopolization  and  attempt  to  monopolize,  then,  can 
rciLsonably  be  read  as  separate  odcnses  co\ering  a  spectrum  of  unilateral 
conduct  which  is  suppressive  of  competitive  forces  and  wliich  results  in  the 
setting  of  prices  or  excluding  of  competition.  At  one  end  of  this  spectrum 
is  monopolization,  which  requires  no  showing  of  prohibited  effects  because 
the  possession  of  monopoly  power  with  an  intent  to  exercise  that  power 
raises  the  certain  prospect  that  prices  will  be  set  or  competition  excluded. 
Attempt  to  monopolize  occupies  the  other  end  of  the  spectrum  where 
various  coercive  exercises  of  economic  power  may  impede  only  slightly 
the  competitive  forces  of  any  given  relexant  market  l)ut  nevertheless  have 
resulted  in,  or  if  unchecked  will  result  in,  harms  of  the  type  produced  by 
monopoly.  Wliile  monopolization,  because  of  its  requirement  of  monopoly 
power,  is  horizontal  in  focus,  attempt  to  monopolize  need  not  be  so  limited 

"See  Standard  Oil  Co.  v.  United  States,  221  U.S.  1.  52-62  (1911);  Northern  Sec. 
Co.  V.  United  States,  193  U.S.  197,  331-32  (1904)  ;  cf.  M.  Watkins,  supra  note  39, 
at  233-34. 

"*.Ve^  Standard  Oil  Co.  V.  United  Stales,  221  U.S.  1,57  ( 191  I )  ;  Att'y  Gf.n.  Rf.p., 
supra  note  4,  at  1 1  ;  H.  Thorf.ili,  supra  note  4,  at  200-01,  226-27,  229  (1955). 

"^See  Standard  Oil  Co.  v.  United  Sutes,  221  U.S.  1,  52-62  (1911);  H.  Thorelli, 
supra  note  4,  at  39-40. 
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because  it  is  concerned  only  with  conduct  having  the  elTect  of  setting 
prices  or  excluding  competitors  and  docs  not  have  implicit  in  its  definition 
a  specific  quantum  or  measurement  of  power.  The  general  policies  of  sec- 
tion 2  emphasize  the  appropriateness  of  sucli  an  interpretation  of  these 
offenses:  the  public  can  he  fully  protected  from  effects  of  the  type  pro- 
duced by  the  exercise  of  monopoly  power  only  if  the  statute's  prohibitions 
are  capable  of  reaching  them  at  every  juncture,  whether  the  economic 
power  involved  is  great  or  small  and  whether  it  is  exercised  vertically  or 
horizontally.'"^ 

This  approach  may  raise  the  objection  that  ever)'  business  indulges  in 
conduct  having  or  leading  to  the  prohibited  results  and  that  it  is  absurd 
to  say  each  of  these  businesses  is  guiltv  of  an  attempt  to  monopolize.  But 
the  Sherman  Act's  prohibitions  nuist  be  read  in  light  of  the  statutory  pur- 
pose —  the  preservation  of  competition  — ■  and  should  not  be  defined  so 
as  to  prevent  vigorous  competitive  activities.  The  1911  Supreme  Court 
decision  in  Standard  Oil  Co.  v.  United  States"  recognized  this  general 
proposition  in  adopting  the  "rule  of  reason."®"  Because  all  business  agree- 
ments result  in  some  restraint  of  trade,  a  literal  interpretation  of  section 
1  would  entirely  halt  competition.  Hence,  section  1  is  read  as  prohibiting 
only  duality  the  purpose  or  effect  of  which  is  to  unreasonably  restrain 
trade. "^  Under  section  2  one  may  have  monopoly  power  and  do  acts  that 
result  in  the  setting  of  prices  or  exclusion  of  competition  yet  not  violate  the 
statute  if  the  monopoly  was  thrust  upon  the  party  or  gained  by  means 
honestly  industrial/"  for  in  such  cases  competition  is  said  not  to  be  unrea- 
sonably harmed.  Similarly,  attempt  to  monopolize  should  be  defined  so 
that  activity  honestly  competitive  can  be  distinguished  from  behavior  sub- 
versive of  the  Sherman  Act's  policies.  The  following  .standard  is  proposed: 
Conduct  that  has  had,  or  if  unchecked  will  ha\'e,  the  elTect  of  either  setting 
another's  price  or  excluding  a  competitor  and  that  is  engaged  in  without 
legitimate  business  purpose  is  an  attempt  to  monopolize."  It  should  be 
noted  that  the  conduct  and  purpose  elements  are  in  the  conjunctive  — 
only  upon  a  finding  of  both  will  there  be  an  attempt  to  monopolize.   The 

""C/.  Poller  V.  Columbia  Broadcnstinc:  Sys.,  Inc.,  368  U.S.  4f)4   (1962);  Radiant 
Burners,  Inc.,  v.   Peoples  Gas  Light  &  Coke  Co.,  364  U.S.  656,  659   (1961);  Klor's, 
Int.  V.  Broadway-Hale  Stores,  Inc.,  359  U.S.  207,  213-14  (1959);  Standard  Oil  Co. 
V.  United  States,  221  U.S.  1,61  (1911). 
"221  U.S.  1    (1911). 
°'The  Court  stated: 
[T]he  criteria  to  be  resorted  to  in  any  siveii  case  for  the  pur|)nse  of  ascertain- 
ing whether  violations  of  the  section  [2]  have  been  coniinitted,  is  the  rule  of 
reason  guided  by  the  established  law  and  by  the  plain  duty  to  enforce  the  jaro- 
hibitions   of   the   act  and   thus   the   public  policy  which   its   restrictions  were 
obviously  enacted  to  subserve. 
Id.  at  62. 

"*  See  notes  13-14  supra  and  accompanying  text. 

'"See  United  States  v.  Grinnell  Corp.,  384  U.S.  563,  570-71  (1966);  Union 
Leader  Corp.  v.  Newspapers  of  New  England,  Inc.,  284  F.2d  502,  584  (1st  Cir. 
1960),  cert,  denied,  365  U.S.  833  (1961);  Aluminum  Co.  of  America  v.  United 
States,  148  F.2d  416,  429-32  (2d  Cir.  1945). 

"  This  phraseology  is  in  no  way  sacrosanct  but  is  only  the  product  of  an  attempt  to 
embody  verbally  the  factf)rs  suggested  I)y  the  preceding  discussion.  However,  a  con- 
scious effort  has  been  made  to  use  language  lacking  established  legal  connotation  in 
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reasoning  behind  these  elements  will  show  thcin  to  fulfill  the  purposes  of 
the  Sherman  Act. 

The  first  requirement  of  the  ofTease  is  compatible  with  the  language  and 
ix)licy  of  the  statute  in  that  it  is  defined  by  reference  to  the  evils  of 
monopolization.  In  addition,  the  requirement  of  conduct  productive  of 
anticompetitive  effects  prevents  the  finding  of  an  attempt  to  monopolize 
on  mere  proof  of  intent  and  focuses  attention  on  the  real  area  of  concern 
—  harm-producing  behavior.  Finally,  by  including  unilateral  conduct 
which  has  resulted  in,  or  if  unchecked  will  result  in,  the  fixing  of  a  price 
or  the  excluding  of  a  competitor,  the  present  void  in  the  Sherman  Act  is 
filled  and  courts  may  frankly  focus  upon  coercive  conduct  without  con- 
cern for  duality.  The  second  element  —  that  the  conduct  be  without 
legitimate  business  purpose  —  provides  a  safeguard  for  honestly  competi- 
tive behavior  in  accord  with  the  policy  behind  the  rule  of  reason.  Unlike 
the  subjective  specific  intent  requirement  of  Swift,  the  intent  element  here 
proposed  refers  to  the  lack  of  objective  business  justification  for  behavior 
found  to  be  anticompetitive  in  nature.^*  Under  this  standard  the  law 
would  only  reach  conduct  that  is  without  redeeming  merit  when  judged 
by  the  competitive  goals  of  the  Sherman  Act. 

Having  proposed  a  definition  of  attempt  to  monopolize  that  harmonizes 
with  the  language  and  the  pohcies  of  the  statute,  assistance  in  defining  the 
scope  and  direction  of  the  offense  can  be  gained  by  examining  the  poli- 
cies the  offense  can  and  should  promote.  First,  in  accordance  with  the 
preceding  analysis  of  section  2,  attempt  to  monopolize  is  concerned  with 
conduct  that  has  resulted  in,  or  if  unchecked  will  result  in,  the  setting  of 
another's  price  or  the  excluding  of  someone  from  the  competitive  arena 
and  that  lacks  legitimate  business  purpose.  Because  of  the  complementary 
positions  of  monopolize  and  attempt  to  monopolize  on  the  spectrum  of 
behavior  producing  the  effects  of  the  exercise  of  monopoly  power,  proof 
of  an  attempt  to  monopolize  requires  no  showing  of  the  market  power  of 
the  actor  but  only  that  the  requisite  anticompetitive  effects  flow  from  the 
challenged  conduct. 

Second,  at  the  level  of  general  Sherman  Act  policies  is  the  Act's  hos- 
tility toward  coercive  uses  of  economic  power.  This  antipathy  is  premised 
up>on  the  economic  ideal  of  independent  competitors  and  the  political  ideal 
of  individualism  and  pluralism,  both  of  which  are  offended  by  any  coer- 
cive conduct  that  reduces  the  autonomy  of  a  participant  in  the  economic 
arena.^'  Attempt  to  monopolize  analysis  is  peculiarly  appropriate  for  deal- 
ing with  .such  behavior  because  unilateral  activity  which  has  had,  or  if  un- 
checked will  have,  the  effect  of  setting  another's  price  or  excluding  a  com- 
petitor is  by  definition  coercive  in  nature.  Given  this  compatibility  of  the 
Act's  policy  against  economic  coercion  with  the  proposed  standard  for  an 

order  to  discourage  the  conscious  or  unconscious  importation  by  the  reader  of  concept! 
developed  in  other  contexts. 

"  See  generally  Turner,  supra  note  51,  at  294. 

"5ce  notes  4—11  supra  and  accompanying  text.  See  generally  notes  15-22  supra 
and  accompanying  text. 
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attempt  to  monopolize,  the  following  is  suggested:  A  showing  tliat  eco- 
nomic power  has  been  used  in  a  cocrci\e  manner  should  be  an  essential 
element  of  attempt  to  monopolize.  The  reason  for  such  a  course  is  that 
the  conduct  element  of  the  projX)scd  offense  otherwise  lacLs  sufTicient 
definition  to  contain  it  within  the  prohibition's  policies  because  by  its 
terms  it  includes  not  only  unilateral  but  joint  action.  As  a  result  the  pro- 
posed standard  could  lead  to  broad  areas  properly  under  section  1  being 
preempted  by  attempt  to  monopolize.  By  requiring  coercive  conduct 
before  an  attempt  to  monopolize  can  be  proven  this  problem  is  remedied 
without  impairing  the  vigor  of  the  offense  within  its  legitimate  scope  of 
action.  The  following  is  illustrative:  If,  in  a  given  situation  conduct  is 
proven  which  has  had,  or  if  unchecked  will  have,  the  effect  of  setting  a 
price  or  excluding  a  competitor,  but  coercion  is  lacking,'"*  attempt  to 
monopolize  analysis  is  not  applicable  under  the  proposed  standard.  This 
harmonizes  with  the  policy  of  the  offense  because  where  there  is  no  coer- 
cion the  real  cau.se  of  the  proven  effects  lies  not  in  the  imposition  of  one 
party's  will  upon  another  but  in  the  cooperation  of  several  business  units 
with  each  other,  .something  with  which  the  section  I's  focus  on  duality  is 
best  able  to  deal.  The  presence  of  coercion,  then,  serves  to  mark  the  boun- 
dary of  attempt  to  monopolize. 

Having  proposed  a  standard,  a  word  is  appropriate  on  how  it  may  be 
administered.  As  the  offense  is  here  formulated  the  plaintiff  must  show 
that  the  defendant  has  exercised  economic  power  in  a  coercive  manner 
and  that  its  conduct  if  unchecked  has  resulted  in,  or  will  result  in,  the  set- 
ting of  a  price  or  the  exclusion  of  a  competitor.  If  tliLs  burden  is  carried  a 
presumption  arises  that  the  conduct  complained  of  has  no  legitimate  busi- 
ness purpose,  i.e.,  that  it  ofTends  the  statute's  procompetitive  policies.  If 
the  action  were  a  private  suit  the  plaijitiff  would  also  have  to  show  that 
it  had  sustained,  or,  in  equity,  that  it  was  threatened  with,  direct  injury 
from  the  defendant's  behavior.  At  this  point  the  defendant  can  either 
rebut  the  proofs  of  the  anticompetitive  nature  of  its  actions,  thereby 
rebutting  the  presumption  of  a  lack  of  legitimate  business  purpose,  or  offer 
evidence  only  on  the  question  of  legitimate  business  purpose.  This  pro- 
cedural format  will  serve  the  interests  of  injured  plaintilTs  by  making  the 
proofs  required  for  a  prima  facie  showing  of  an  attempt  to  monopolize 
fairly  straightforward  —  in  notable  distinction  to  present  power  and  rele- 
vant market  requirements  —  and  at  the  same  time  will  give  the  defendant 

"  The  situation  described  in  the  text  could  occur  if  the  government  or  an  uncoerced 
third  party  prosecutes  a  Sherman  Act  suit  against  the  parties  engaging  in  anticompeti- 
tive conduct.  It  might  also  apply  in  the  case  where  the  plaintiff  is  a  voluntary  member 
of  the  cooperative  effort  that  had  resulted  in  or  necessarily  would  result  in  the  setting 
of  the  complainant's  prices  or  his  exclusion  from  competition  because  he  would  prob- 
ably be  unable  to  show  coercion. 

It  should  not  be  inferred  from  these  statements  that  whenever  duality  is  present 
there  can  be  no  coercion.  A  reading  of  Klor's,  Inc.  v.  Broadway-Hale  Stores,  Inc., 
359  U.S.  207  (1959).  and  Radiant  Burners,  Inc.  v.  Peoples  Gas  Light  &  Coke  Co.,  364 
U.S.  656  (1961),  will  show  that  nothing  could  be  further  from  the  truth.  Such  situa- 
tions could  easily  support  prosecutions  on  either  of  two  theories  —  joint  attempt  to 
monopolize  or  conspiracy  in  restraint  of  trade.  Cf.  notes  76-78  infra  and  accompany- 
ing text. 
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who  has  legitimate  reasons  for  his  behavior  an  opportunity  to  defend  on 
that  basis.  It  may  be  objected  that  this  format  will  provide  too  much 
opportunity  for  nuisance  suits.  Such  fears  seem  unwarranted.  A  plaintiff 
must  initially  show  that  the  defendant  has  cocn  ively  exercised  economic 
power  in  a  manner  that  is  productive  of  the  recjuLsite  anticompetitive 
elTects.  This  requirement,  in  light  of  the  underlying  Sherman  Act  policy 
it  expres.ses,  necessarily  implies  that  something  more  must  be  proven  thiin 
those  exerci.ses  of  economic  power  incident  to  normal  competitive  acti\i- 
ties.  If  a  complainant  doas  not  make  such  a  showing  its  cause  would 
fail,  having  imposed  no  undue  burdens  upon  the  defendant.  On  the 
other  hand,  it  may  be  suggested  that  the  legitimate  business  purpose  ele- 
ment of  the  proposed  standard  will  provide  too  much  opportunity  for 
defendants  to  justify  coercive  conduct.  This  fear  likewise  seems  unwar- 
ranted. There  will  in  fact  be  direct  correlation  between  the  predatory 
nature  of  the  coercive  conduct  shown  and  the  difhculty  of  proving  a  legiti- 
mate business  purpose.  In  addition,  a  defendant  whose  conduct  lacks  any 
justification  will  be  given  short  shrift  by  the  courts  because  of  the  pre- 
sumption that  must  be  rebutted  to  avoid  a  summary  judgment  or  directed 
verdict.'* 

C.   The  Standard  Applied 

Bearing  the  policies  of  the  ofTease  in  mind,  the  place  of  attempt  to 
monopolize  within  the  Sherman  Act's  prohibitions  can  be  brought  into 
relief  by  considering  its  interplay  with  section  1. 

The  present  attenuated  dimensions  of  attempt  to  monopolize  have  led 
to  section  I's  assuming  the  task  of  reaching  coercive  uses  of  economic 
power,  something  not  necessarily  related  to  duality.  Adoption  of  the  sug- 
gested definition  allows-  a  reallocation  of  functions  between  the  two  sec- 
tioas  with  the  result  that  each  ofTease  deals  with  that  conduct  which 
offends  the  particular  policies  embodied  within  its  elements,  thus  making 
unnecessary  strained  section  1  analyses.  The  following  areas  are  illus- 
trative. 

Although  section  1  currendy  allows  a  party  to  a  coaspiracy  to  sue  a 
cocoaspirator  for  damages  arising  out  of  their  "arrangement,"'^  the  dam- 
ages often  are  caused  not  by  joint  action  but  rather  by  the  coercion  of  one 
of  the  parties  by  the  other.  An  example  is  Sahm  v.  V-1  Oil  Co.''''  where  a 
gasoline  station  leasee  sued  for  damages  resulting  from  the  termination  of 
his  lease  when  he  refused  to  follow  the  lessor  oil  company's  price  line. 
Neither  this  nor  similar  cases  should  be  decided  under  section  1  because 
even  if  meaningful  duality  can  be  said  to  exist,  it  has  little  direct  causal 
relationship  to  the  hanri  complained  of  - — ■  the  cancellation  of  the  lease.'* 

'^See  Renerally  United  States  v.  Grinncll  Corp.,  236  F.  Supp.  244,  248  (D.R.I. 
1964),  afj'd,  384  U.S.  563  (1966)  ;  Note,  ju/)ra  note  27. 

'■'See,  e.g.,  Albrccht  v.  Herald  Co.,  390  U.S.  145,  149-50  &  n.6  (1968). 

"402  F.2d69  (10th  Cir.  1968). 

"  If  meaningful  duality  existed,  either  the  government  or  someone  directly  injured 
by  the  price  fixing  could  have  sued  both  V-1  and  Sahm  under  section  1.    But  such  a 
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Attempt  to  monopolize  is  far  more  approjDriate  since  analysis  would  con- 
centrate upon  the  behavior  actually  excluding  the  dealer  from  the  market 
place  and  the  existence  of  any  legitimate  business  re:ison  therefor. 

An  anidogous  issue  arises  in  the  area  of  intracnterprise  coaspiracy.  In 
the  recent  case  of  Perrna  Life  Mujjlers,  Inc.  v.  International  Parts  Corp.,''^ 
the  Court  intimated  that  if  a  business  concern  chooses  to  use  more  than 
one  corporation  in  conducting  its  affairs,  the  entities  can  be  found  to  be 
coconspirators  regardless  of  the  degree  to  which  they  are  operated  as  mere 
appendages  of  the  underlying  business  unit.*"  This  doctrine  is  objection- 
able not  l^ecause  the  conduct  of  firms  operating  through  multiple  entities  is 
brought  within  the  purview  of  the  Sherman  Act,  but  because  it  is  reached 
through  applying  sccdon  1  to  situations  where  duality  is  implicit  in  the 
ver>'  existence  of  the  business  unit.®*  This  approach  does  not  harmonize 
with  the  basic  notion  of  duality  —  the  joining  together  of  separate  busi- 
nesses —  but  rather  extends  the  reach  of  section  1  to  a  point  where  it 
threatens  to  stifle  imaginative  and  flexible  modes  of  organizing  single 
enterprises.*^  The  proposed  attempt  to  monopolize  standard  provides  a 
much  sounder  and  less  artificial  approach  to  bringing  the  Sherman  Act  to 
bear  upon  the  multiple  entity  business  by  analyzing  its  conduct  on  the 
same  basis  as  that  of  any  other  sole  actor,  thus  leaving  to  intracnterprise 
conspiracy  situations  where  the  harm  complained  of  is  or  arises  from 
meaningful  joint  action  by  separate  businesses  operating  within  one  enter- 
prise. 

Another  problem  area  that  becomes  far  less  troublesome  when  attempt 
to  monopolize  is  given  the  suggested  substance  is  the  rule  that  a  unilateral 
refusal  to  deal  docs  not  constitute  a  section  1  violation  because  no  duality 

situation  would  be  far  clifTercnt  from  the  farts  of  the  actual  case  because  duality  would 
be  the  tnie  causal  factor  atjainst  which  the  plaintiff  or  the  government  would  proceed. 

On  the  other  hand,  if  Sahm  willingly  joined  the  price-fixing  arrangement  and  then 
attempted  to  sue  V-1  under  an  attempt  to  mono|)olize  theory,  he  would  be  unable  to 
gain  relief  because  V-l's  "setting  of  another's  price"  would  not  have  resulted  from 
coercion.  For  a  discussion  of  possible  reasons  for  voluntarily  joining  such  arrange- 
ments see  Note,  supra  note  42,  at  82-83. 

The  benefits  to  be  garnered  from  this  relationship  between  section  1  and  attempt 
to  mf)nopoli7,e  are  several.  First,  there  will  be  no  impetus  to  voluntarily  enter  illegal 
arrangements  with  an  intention  of  later  suing  the  other  jiarty  under  either  section  1 
or  section  2.  Second,  if  a  company  has  entered  into  an  illegal  agreement  with  a  willing 
distributor,  it  can  remain  free  from  antitrust  liability  to  its  coconspirator  by  refraining 
from  coercing  his  compliance,  thus  encouraging  the  abandonment  of  illegal  agreements. 
Yet  b(<th  parlies  rem.iiu  liable  upon  suit  by  third  persons  or  the  Goverrmient. 

"392  U.S..  134  (1968). 

*/rf.  at  141-42:  see  Handler,  supra  note  15,  at  183-85. 

"  The  weight  this  approach  places  upon  fonn  rather  than  substance  is  illustrated 
bv  contrasting  a  1951  Supreme  Court  decision  with  a  recent  Ninth  Circuit  case.  In 
kiefer-Stewart  Co.  v.  Joseph  E.  Seagram  &  Sons,  Inc.,  340  U.S.  211  (1951),  Seagram's 
subsidiaries  were  found  guilty  of  a  section  1  conspiracy  while  in  the  1969  case  on  simi- 
lar facts  they  were  not.  Joseph  E.  Seagram  &  Sons,  Inc.  v.  Hawaiian  Oke  &  Liquors, 
Ltd.,  5  TRADii  Rr.r.^  Rep.  (1969  Trade  Cas.)  H  72,914  (9th  Cir.  Sept.  8,  1969).  The 
diPTering  results  can  be  accounted  for  only  by  the  fact  that  in  1951  Seagram's  sub- 
sidiaries were  separately  incorporated  while  in  1969  they  were  not. 

"See  Att'y  Gen.  Rep.,  supra  note  4,  at  30-36;  Willis  &  Pitofsky,  supra  note  17, 
at  20-21,  28-30. 
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is  present  —  the  Colgate  doctrine.*'  llnilalcral  refusals  to  deal  arc  often 
used  to  enforce  various  types  of  business  arrangements  that,  if  the  product 
of  duality,  would  be  section  1  unreasonable  restraints  of  trade.  Under 
attempt  to  monopolize  analysis  the  absence  of  duality  is  irrelevant  and  a 
unilateral  refusal  to  deal  could  easily  constitute  coercive  conduct  that  has 
had,  or  if  unchecked  would  have,  the  cfTcct  of  fixing  another's  price  or 
excluding  a  trader  from  competing.  Whether  or  not  any  specific  refusal 
to  deal  violates  the  .statute  depends,  of  course,  upon  the  ab.scnce  of  legiti- 
mate business  purpose,  but  at  least  this  often  used  form  of  conduct  is  logi- 
cally brought  within  the  reach  of  the  .Sherman  Act."'' 

.Adoption  of  the  proposed  definition  of  attempt  to  monopolize  should 
not  result  in  the  divci-sion  of  cases  properly  within  the  purview  of  section  1. 
.\lthough  attempt  to  monopolize  does  not  require  duality,  it  does  call  for  a 
showing  of  coercive  conduct  that  has  had,  or  if  unchecked  will  have,  the 
efTect  of  .setting  a  price  or  excluding  a  competitor.  No  such  showing  is 
necessary  for  a  section  1  charge;  there  duality  need  only  be  accompanied 
by  a  purpo.se  to  unreasonably  restrain  trade.  Moreover,  in  an  attempt  to 
monopolize  case  the  actor's  conduct  mast  lack  legitimate  business  jastifica- 
tion,  whereas  vmder  section  1  the  often  available  per  se  rules  leave  no  room 
for  an  examination  of  the  precise  circum.stances  surrounding  the  conduct 
and  allow  defense  only  upon  the  issue  of  whether  duality  exisited.  Hence, 
the  proposed  method  of  analysis  will  permit  section  1  and  attempt  to 
monopolize  to  assiune  complementary  roles  in  enforcing  the  policies  of  the 
Shcnnan  Act. 

IV.    Conclusion 

The  basic  purpose  of  the  Sherman  Act  is  the  preservation  and  main- 
tenance of  the  competitive  system.  The  statute's  ability  to  prohibit  anti- 
competitive behavior  is  severely  impeded  by  the  absence  of  an  eflectivc 
unilateral  ofTense  that  does  not  require  proximity  to  monopoly  power. 
Attempts  to  broaden  the  scope  of  the  offense  have  been  made,  but  only 
through  alterations  in  the  analytical  framework  of  Swift.  The  result  is 
an  offense  lacking  definable  limits  and  rational  integrity.  This  shortfall 
can  be  avoided  only  by  a  complete  rejection  of  Swift  and  an  analytical 
reconstruction  of  the  prohibition  along  guidelines  furnLshed  by  the  statu- 
tory language  and  policy  —  something  that  is  hopefully  done  here.  The 
resulting  standard  brings  the  Sherman  Act's  prohibitions  into  line  with 
the  policies  of  the  statute  without  unduly  impairing  competition.  The  ele- 
ments actually  relevant  to  the  maintenance  of  competition  can  be  candidly 
set  forth  and  made  the  focus  of  legal  analysis,  thereby  a\oiding  some  of 
the  strained  constructions  evinced  by  recent  section  1  cases.    Prior  dcci- 

"See  United  States  v.  Colgate  &  Co.,  250  U.S.  300,  307  (1919)  ;  Att'y  Gen.  Rep., 
supra  note  4,  at   132-37. 

**  At  least  one  of  the  results  of  recent  cases  expanding  "contract,  combination  and 
conspiracy"  is  to  make  an  end  run  around  Colgate  without  expressly  ovcrrulinp;  it. 
See,  e.g.,  Alhrerht  v.  Herald  Co.,  390  U.S.  145,  149-50  &  n.6  (1968);  Sahm  v.  V-1 
Oil  Co.,  402  F.2d69  (10th  Cir.  1968). 
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sional  law  docs  not  preclude  adoption  of  the  proposed  standard  when  the 
purposes  and  policies  of  the  Shennan  y\(;t  are  fully  considered.  The  com- 
mon law  nature  of  the  Sherman  Act  should  provide  sufficient  flexibility 
for  the  courts  to  respond  to  the  demands  of  reason. 

Michael  D.  Zimmerman 
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June   2,    1975 


Honorable  Philip  A.  Hart 
Chairman,  Subconnnittee  on 
Antitrust  and  Monopoly 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.  20510 

Dear  Senator  Hart: 

RE:   Title  VIII,  S.  1284 

Amendment  by  Senator  Bayh 

At  the  hearing  of  May  8,  you  invited  the  National  Chamber  to 
comment  in  writing  for  the  record  on  this  proposed  addition  of  Title  VIII 
to  the  pending  S.  1284.   Since  the  amendment  was  introduced  only  two  days 
before  the  hearing,  it  was  not  covered  in  our  prepared  statement  or  oral 
testimony. 

We  appreciate  this  added  privilege.   However,  we  will  confine 
ourselves  at  this  time  to  general  reactions,  and  we  ask  leave  to  consider 
further  comment  after  the  hearings  scheduled  for  June  3,  4,  5  and  5.   Pre- 
sumably, the  sponsor  will  offer  more  in  support  of  his  proposal  than 
appears  from  his  introductory  remarks  in  the  Congressional  Record  of 
May  6.   To  be  candid,  there  is  little  in  the  Record  entry  to  illustrate 
the  factual  background  and  necessity  for  this  proposal. 

Parenthetically,  the  same  is  true  of  all  provisions  in  S.  1284. 
There  has  been  very  little  record  evidence  to  sustain  the  claims  for  this 
legislation  and  the  charges  against  business  stated  in  the  findings  and 
policy  declarations  of  Title  I.   Following  the  accepted  rules  of  orderly 
debate,  the  burden  of  proof  is  on  the  proponent.   Without  proof  of  the 
premises  stated  in  Title  I,  a  need  for  the  substantive  provisions  in  the 
remaining  titles  has  not  been  established. 

Exclusionary  Practices 

The  first  part  of  Title  VIII  would  add  a  new  Section  3A  to  the 
Sherman  Act,  providing  that  criminal  or  fraudulent  means  to  exclude  any 
person  from  engaging  in  trade  or  commerce  shall  be  a  felony.   Violations 
would  be  punishable  by  fines  of  up  to  $1  million  and  imprisonment  of  up 
to  three  years. 

We  are  hard  put  to  see  how  this  would  add  anything  but  confusion 
to  the  law.   All  references  in  the  Congressional  Record  to  support  the 
proposal  speak  of  deficiencies  in  the  law  prohibiting  attempts  to  monopolize 
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in  Section  2  of  the  Sherman  Act.   Presumably,  therefore,  something  similar 
to  attempts  to  monopolize  are  the  "criminal"  means  intended  to  be  covered 
by  the  new  section. 

If  that  be  so.  Section  3A  would  be  a  provision  of  uncertain 
meaning  and  application.   It  is  well  established  that  an  alleged  attempt 
to  monopolize  is  a  violation  only  where  a  product  and  geographic  market 
relevant  to  the  attempt  is  shown.   Proposed  Section  3A,  on  the  other 
hand,  would  provide  that  "criminal"  means  to  exclude  shall  be  a  felony  -- 
even  where  there  is  no  relevant  market   What  "criminal"  means  would  be 
covered?   It  is  unlikely  that  violations  of  Section  2  would  be  covered. 
Take  away  the  relevant  market  element  and  there  is  no  violation  of 
Section  2,  criminal  or  otherwise. 

Possibly,  the  proposed  Section  3A  intends  to  amend  Section  2  by 
removing  some  of  its  established  elements,  but  that  is  not  apparent  from 
the  proposal  as  drafted.   It  could  be  that  the  courts  would  read  Section  2 
and  3A  in  pari  materia,  and  find  a  Congressional  intent  to  subordinate 
Section  2  to  Section  3A.   Such  a  finding,  however,  could  come  only  after 
much  litigation.   The  courts  are  not  prone  to  accept  new  meanings  for 
statutes  as  basic  as  the  Sherman  Act,  without  a  clear  expression  from 
Congress. 

But,  if  the  courts  should  ultimately  subordinate  Section  2  to 
Section  3A,  the  practical  effect  would  be  to  abandon  Section  2.   What 
prosecutor  would  proceed  under  a  monopolization  statute,  when  he  could 
achieve  the  same  results  without  proving  the  elements  of  monopolization? 

It  is  doubtful  that  an  informed  majority  of  Congress  would  ever 
want  such  a  result.   Antitrust  is  an  economic  regulator,  and  its  true 
usefulness  depends  on  economic  analysis  in  each  case.   We  cannot  cavalierly 
dismiss  economic  analysis  as  a  trivial  annoyance  --  although  the  sponsor 
seemed  to  do  that  when  he  said  that  this  proposal  would  eliminate  any  need 
to  find  a  "...  specific  market  ...  defined  in  terms  of  costly  economic 
surveys  as  to  cross-elasticity  of  demand  and  supply,  and  like  data  ..." 

In  his  Congressional  Record  remarks,  the  sponsor  laid  heavy 
emphasis  on  the  case  of  Lessig  v.  Tidewater  Oil  Company,  327  F.  2d  459 
(9th  Cir.  1964),  as  stating  the  better  view  on  whether  relevant  markets 
should  be  considered  in  determining  Sherman  Act  crimes.   This  was  a  case 
where  a  service  station  operator  lost  his  franchise  allegedly  because  his 
prices  were  too  high. 

It  is  ironic  that  a  case  with  that  factual  background  should  be 
offered  to  support  new  antitrust  legislation.   We  are  all  concerned  about 
high  gasoline  prices  and  the  Congress  is  now  considering  repeal  of  Fair 
Trade  legislation,  in  order  to  prevent  manufacturers  from  putting  floors 
under  retail  prices.   In  the  cited  case,  as  we  read  it,  the  oil  company 
was  attempting  to  remove  a  floor,  in  order  to  reduce  consumer  prices  and 
expand  the  dealer's  sales  volume.   We  say  this  while  acknowledging  that 
the  courts  have  held  price-fixing,  at  either  maximum  or  minumum  levels, 
to  be  equal  violations. 
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Civil  Penalties 

This  part  of  the  proposed  amendment  would  add  a  new  Section  3B 
to  the  Sherman  Act   On  top  of  existing  sanctions  and  the  sanctions 
proposed  in  Section  3A,  it  would  subject  Sherman  Act  violators  to  civil 
penalties  of  up  to  20  percent  of  gross  revenues  received  during  periods 
of  violation. 

It  seems  to  be  based,  as  is  the  whole  of  S.  1284,  on  assumptions 
that  antitrust  violations  are  common  and  inadequately  deterred  by  penal- 
ties.  As  far  as  we  know,  neither  of  these  assumptions  has  been  soberly 
investigated  over  the  past  decade  and  a  half  since  the  electrical  equip- 
ment conspiracy  cases.   They  should  be  before  the  further  incorporation  of 
penalties  and  uncertainties  Into  the  antitrust  laws.   It  may  be  found 
that  antitrust  violations  are  unusual,  and  that  unpunished  violations  are 
more  unusual. 

But  assuming  for  argument  that  violations  are  prevalent,  how 
do  we  know  that  increased  penalties  and  uncertainties  are  the  right 
approach?  At  a  time  when  it  is  of  national  importance  to  encourage 
increased  investment  in  public  corporations,  additional  uncertainties 
and  risks  are  not  inviting  prospects  for  the  potential  investor 

The  proposed  amendment  in  Title  VIII,  it  seems  to  us,  would  very 
liljely  produce  this  "chilling"  effect  on  the  investing  public.   It  would 
also  put  the  small  business  firm  at  further  disadvantage  in  dealing  with 
antitrust  prosecutors   We  suggest  that  unintentioned  violations  may 
occur  because  the  law  is  not  fully  understood.   But  they  are  violations 
nonetheless.   With  sanctions  such  as  those  proposed  here,  innocent  trans- 
gressors could  be  driven  to  virtual  insolvency.   And,  it  is  no  answer  to 
say  that  the  Justice  Department  would  be  discreet  in  deciding  which  cases 
to  bring.   Its  duty  is  to  enforce  the  law,  however  unwise. 

Thank  you  again  for  giving  us  this  opportunity  to  comment  on 
proposed  legislation  of  such  high  significance  to  our  members. 

Sincerely 


-^^ 


Fred  Byset 

Executive,  Antitrust  and 

Trade  Regulation  Committee 


cc:   Subcommittee  members 

Mssrs.   Howard  O'Leary 
Bernard  Nash 
Peter  Chambris 
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Supplement  to  the  Statement  of  the  National  Association  of  Manu- 
facturers ON  Amendment  No.  396,  Introduced  by  Senator  Bayh  to 
S.  1284 

I.  nam  position 

On  May  6,  1975,  Senator  Bayh  introduced  an  amendment  to  S.  1284.  His 
proposed  amendment  (No.  396)  would  add  a  new  Title  VIII,  containing  two 
amendments  to  the  Sherman  Act  (15  U.S.C.  1). 

NAM  opposes  both  substantive  provisions  of  Senator  Bayh's  amendment  to 
S.  1284.  Proposed  Section  3A  of  the  Sherman  Act,  in  our  opinion,  is  either  re- 
dundant or  could  cause  anticompetitive  effects.  Proposed  Section  3B  of  the  Sher- 
man Act,  in  our  view,  could  also  produce  anticompetitive  effects  by  imposing 
penalties  that  only  the  largest  and  soundest  companies  could  survive  and  which 
are  out  of  all  proportion  to  any  offense  involved. 

II.  proposed  section  3A 

Proposed  Section  3 A  of  the  Sherman  Act  would  penalize  criminal  or  fraudulent 
actions  intended  to  exclude  any  person  from  engaging  in  any  commercial  activity. 
Penalties  could  be  imposed  regardless  of  the  fact  that  the  commercial  activity  is 
not  a  "line  of  commerce  or  relevant  market"  or  that  the  intended  exclusion  would 
not  "confer  a  monopoly  upon  the  defendant"  or  "come  dangerously  close  to  doing 
so."  Violation  of  this  section  would  be  a  felony,  punishable  by  fines  of  up  to  $1 
million  for  corporations  or  $100,000  for  any  other  person,  by  imprisonment  for  up 
to  three  years,  or  both. 

NAM  opposes  proposed  Section  3A.  In  our  opinion,  it  is  unnecessary,  it  is 
redundant,  and  it  adds  little  to  current  law.  Its  application,  however,  could 
constrain  legitimate  competition. 

Our  opposition  to  the  proposed  Section  3A  stems  from  both  the  language  of  the 
amendment  and  Senator  Bayh's  introductory  statement  describing  it. 

The  language  of  proposed  Section  3 A  would  appear  to  be  tautological:  certain 
actions  are  deemed  to  be  a  felony  if  they  are  taken  "by  means  that  are  criminal 
or  fraudulent."  ^  Is  this  intended  to  say  something  more  than  that  criminal  acts 
are  criminal?  Is  it  intended  merely  to  raise  certain  criminal  offenses  from  the 
misdemeanor  to  the  felony  level? 

What  is  the  gravamen  of  the  offense  in  proposed  Section  3A?  What  are  its 
elements?  It  proscribes — 

(1)  conduct 

(2)  specifically  intended 

(3)  to  exclude  or  contribute  to  excluding 

(4)  any  person 

(5)  from  engaging 

(6)  in  any  commercial  activity 

(7)  by  means  that  are  criminal  or  fraudulent 

We  submit  that  elements  (1)  through  (6)  constitute  a  working  definition  of 
competition  and,  therefore,  that  proposed  Section  3A  could  be  narrowly  con- 
strued as  proscribing  criminal  or  fraudulent  means  of  competition.  Such  a  narrow 
construction,  however,  supports  the  view  that  proposed  Section  3A  adds  little  to 
current  law,  is  redundant,  and  need  not  be  enacted. 

Senator  Bayh's  introductory  statement  on  his  amendment — which  will  become 
part  of  its  legislative  history  if  enacted — shows  that  he  intended  that  a  very 
broad  reading  be  given  to  the  proposed  Section  3A.  We  must  oppose  this  broader 
reading  because,  in  our  view,  it  reflects  a  fundamental  misapprehension  of  economic 
competition  and  antitrust  law,  and  may  have  anticompetitive  effects. 

The  broad  reading  of  proposed  Section  3A,  urged  by  Senator  Bayh  in  his 
introductory  statement,  is  that  it  imphcitly  modifies  Section  2  of  the  Sherman  Act 
by  lessening  the  burden  of  proof  on  injured  parties. ^  Thus,  as  we  stated  at  the 
outset,  penalties  could  be  imposed  without  a  showing  that  the  alleged  offense  took 
place  within  "a  line  of  commerce  or  relevant  market"  or  would  "confer  a  monopoly 
upon  the  defendant"  or  "come  dangerously  close  to  doing  so." 

This  broad  reading  of  the  proposed  Section  3A  is  intended  to  legislatively 
reverse  the  majority  view  in  judicial  decisions  on  Section  2  and  legislatively 


1  We  assume  that  the  fraudulent  conduct  here  is  criminal  fraud.  Otherwise,  Senator  Bayh  would  be  elevat- 
ing a  business  tort  to  the  level  of  a  criminal  felony,  without  any  required  showing  of  public  injury.  Surely 
this  cannot  be  his  intention. 

2  Section  2  of  the  Sherman  Act  is  not  expUcitly  mentioned  or  quoted  in  Senator  Bayh  s  introductory 
statement. 
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enact  the  minority  view.'  We  submit  that  the  language  of  the  amendment,  as 
introduced,  achieves  neither  objective. 

Section  2  of  the  Sherman  Act,  as  amended,  provides: 

"Every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or  combine 
or  conspire  with  any  other  person  or  persons  to  monopolize  any  part  of  the  trade 
or  commerce  among  the  several  States,  or  with  foreign  nations,  shall  be  deemed 
guilty  of  a  felony  ..." 

According  to  the  introductory  statement,  the  majority  view  of  the  courts  is 
that  a  conviction  for  violation  of  Section  2  requires  a  showing. 

"...  that  there  exists  a  specific  market  segment  which  the  defendant  was 
seeking  to  capture,  which  can  be  defined  in  terms  of  costly  economic  surveys  as  to 
cross-elasticity  of  demand  and  supply,  and  like  data,  and  that  the  defendant,  had 
it  fully  carried  out  its  intended  actions,  could  have  succeeded  in  capturing  a 
'monopoly'  of  that  market  segment."  * 

As  authoritv,  it  cites  Acme  Precisioyi  Products,  Inv.  v.  American  Alloys  Corp., 
484  F.  2d  1237  (8th  Cir.  1973).  The  "better  view"  (the  minority  view),  "endorsed 
in  (Senator  Bavh's)  proposal,  is  expressed"  in  Lessig  v.  Tidewater  Oil  Co.,  327 
F.  2d  459  (9th  Cir.)  cert  denied,  377  U.S.  993  (1964).5 

There  can  be  no  denying  a  conflict  between  the  two  cases  cited  above.  The  8th 
Circuit  Court  of  Appeals  began  its  discussion  of  the  antitrust  aspects  in  Acme 
Precisions  Products,  Inc.^  by  quoting  the  pertinent  portion  of  Section  2  and  then 
said: 

"Notwithstanding  the  implications  of  Lessig  v.  Tidewater  Oil  Co.,  .  .  .,  we 
hold  that  regardless  of  the  particular  charge,  i.e.,  "monopolization"  or  "attempt 
to  n  onopolize,"  proof  of  a  relevant  market  is  still  a  prerequisite  for  establishing 
a  §  2  violation."  484  F.  2d  at  1240. 

A  .significant  split  between  U.S.  Circuit  Courts  of  Appeal  on  an  important  issue 
of  law  will  frequently  be  resolved  by  the  U.S.  Supreme  Court.  One  of  the  reasons 
the  Supreme  Court  has  not  resolved  the  difference  between  the  8th  and  9th  Circuit 
decisions  in  Acme  and  Lessig  may  be  that  the  latter  decision  is  distinctly  in  the 
minority  and  therefore  the  dispute  does  not  warrant  Supreme  Court  resolution. 
We  suggest  that  the  wisest  course  of  action  for  the  legislative  branch  would  be  to 
allow  this  difference  to  evolve  and  be  resolved  within  the  judicial  branch.  It  should 
be  noted  that  some  courts  have  accepted  the  Lessig  approach  on  the  requirements 
for  a  section  2  violation.  See  Rea  v.  Ford  Motor  Co.,  355  F.  Supp.  842  (W.D.  Pa. 
1973),  discussed  in  42  ABA  Antitrust  L.J.  at  759-762. 

While  we  agree  with  the  majority  view  on  the  required  proof  for  a  conviction 
for  violating  Section  2,  that  is  not  the  issue  before  this  subcommittee.  Rather,  in 
our  view,  this  subcommittee  must  decide  whether  enactment  of  the  proposed 
Section  3A  will  strengthen  federal  antitrust  law  by  furthering  its  ultimate  objec- 
tive: the  freest  possible  economic  competition.  We  believe  it  \vill  not. 

Senator  Bayh's  proposed  Section  3A,  in  our  opinion,  is  based  on  a  fundamental 
misapprehension  of  competition  in  our  economy.  In  his  introductory  statement, 
he  says : 

"Competition  is  the  lifeblood  of  our  nation.  All  efforts  to  remove  or  destroy  or 
exclude  competitors  are  antangonistic  to  our  Nation's  heritage."  ^ 

Contrast  that  with  the  conclusion  of  one  of  this  Nation's  authorities  on  anti- 
trust layv.  Professor  Phillip  Areeda  of  Harvard: 

"Varying  degrees  of  market  power  are  endemic  in  our  economy.  Even  a  small 
degree  of  power  is,  to  the  economist,  'monopoly'  power.  .  .  .  In  a  sense,  there- 
fore, any  firm  that  can  profit  from  destroying  or  even  bettering  a  single  competitor  has 
or  is  seeking  a  degree  of  'monopoly'  power;  it  will  in  fact  tend  to  preserve  or  achieve 
it  to  the  extent  that  it  is  successful.  .  .  .  But  because  society  does  not  wish  to 
condemn  the  very  conduct  that  it  would  encourage,  the  stated  intention  and  result 
cannot  be  unlawful  unless  accompanied  by  'unfair'  means."  * 

We  submit  that  the  proposed  Section  3A  may  produce  anticompetitive  effects 
if  enacted.  It  could  do  so  by  creating  a  climate  of  intimidation  that  would  hamper 
free  competition  and  stultify  commerce. 


'  Introductory  statemeirt  by  Senator  Bayh,  121  Cong.  Rec.  S7503  (daily  ed.  May  6, 1975).  All  quotations 
from  the  introductory  statement  appear  on  the  cited  page. 

<  Ihid. 

5  Ibid. 

'  The  litigation  in  .4cm«  extended  over  12  years.  This  second  appeal  dealt  with  attorneys'  fees.  The  8th 
Circuit  Court  of  Appeals  found  that  the  district  court  erred  with  respect  to  proof  of  domination  of  a  relevant 
market  and  therefore  sustained  only  the  attorneys'  fees  for  defense  of  a  patent  infringement  suit. 

'  Introductory  statement,  ibid.  [Emphasis  added.] 

'  Areeda,  Antitrust  Analysis,  Little,  Brown  and  Company  (1967),  p.  176.  [Emphasis  added.) 
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First,  assume  that  legitimate  competition  can  result  in  excluding  a  competitor 
from  a  particular  market  or  commercial  activity — as  Professor  Areeda  concludes. 

Second,  assume  that  business  fraud  is  alleged  to  have  been  used  by  the 
defendant. 

Then  the  only  essential  element  remaining  to  be  proved  for  conviction  under 
proposed  Section  3A  is  "specific  intent" — which  can  be  inferred  from  contempo- 
raneous documents  or  the  history  of  the  defendant's  business  conduct.  See  U.S. 
v.  Jerrold  Electronics  Corp.,  187  F.  Supp.  545,  567  (E.D.  Pa.  1960). 

The  result:  Any  person  who  has  ever  allegedly  engaged  in  business  fraud  is 
subject  to  coercion,  blackmail  and  legal  action  by  competitors  who  fear  new 
competition  or  wish  to  drive  such  a  person  from  the  market. 

In  seeking  to  shift  the  balance  of  power  against  economic  predators,  proposed 
Section  3 A  creates  a  new  weapon  for  such  predators:  an  all-purpose  antitrust 
strike  suit. 

Just  such  an  eventuality  was  foreseen  by  one  of  the  commentators  on  the 
Lessig  decision.  He  wrote  than  when  either  a  very  narrow  market  definition  is 
allowed  or  no  market  analysis  is  required,  "the  advantages  to  a  treble  damage 
plaintiff  are  almost  without  dimension.  .  .  .  "  ^  por  example,  "(b)ecause  of 
the  more  than  threefold  increase  in  a  defendant's  potential  liability,  the  settle- 
ment value  of  the  case  may  be  enhanced."  '"  (This  "settlement  value"  will  be 
enhanced  even  more  if  proposed  Section  3B  is  enacted. > 

The  same  commentator  wrote: 

"Under  the  Lessig  analysis,  any  business  tort  may  become  an  attempt  to 
monopolize  case,  and  be  relatively  inexpensive!]/-  prepared  for  trial.  As  specific 
intent  may  be  established  circumstantially  from  all  of  the  defendant's  past 
business  conduct,  it  may  be  that  even  the  most  innocuous  'attempts'  will  join 
those  being  put  to  suit.  In  other  words,  the  Lessig  approach  reeks  of  overkill."  '' 

Accordingly,  we  oppose  enactment  of  proposed  Section  3A.  Read  narrowly, 
it  appears  to  be  redundant  and  unnecessary.  Read  broadly,  as  its  sponsor  urges, 
it  contains  enormously  troublesome  anticompetitive  potential.  The  split  in  judicial 
interpretation  of  Section  2  which  gave  rise  to  this  proposal  can  best  be  resolved 
by  the  courts. 

III.   PROPOSED  SECTION  B 

Proposed  Section  3B  would  establish  a  new  penalty  for  violations  of  the  Sherman 
Act,  in  addition  to  and  not  in  lieu  of  existing  penalties.  Any  corporation  that  vio- 
lates Sections  1,  2,  3  or  3 A  of  the  Sherman  Act  would  be  subject  to  a  civil  penalty 
of  "not  more  than  twenty  per  centum  of  the  gross  revenue  received  by  such 
corporation  during  the  period  of  such  violation."  Amounts  not  related  to  the  lines 
of  commerce  in  which  the  violation  occurred,  as  established  by  the  defendant 
corporation  by  a  preponderance  of  evidence,  may  be  excluded  from  the  gross 
revenue  by  the  court. 

This  proposal  is  justified  on  the  grounds  that  it  will  fill  "a  crack  between 
present  civil  and  criminal  remedies."  '^  Such  a  "crack"  materializes  where  "[i]t 
is  too  late  to  bring  an  ordinary  civil  case  in  equity,  but  not  yet  a  clear  enough 
occasion  of  illegality  for  a  criminal  case."  '^ 

It  would  be  too  late  to  seek  an  injunction,  Senator  Bayh  explains,  where  the 
alleged  violator  has  "discontinued  and  abandoned  its  anticompetitive  conduct, 
after  the  Government  brought  the  matter  to  light,  so  that  there  is  nothing  neces- 
sary to  enjoin."  ^^ 

Examples  were  provided  of  occasions  when  ".  .  .it  may  be  considered  in- 
appropriate to  bring  a  criminal  action".  First,  "because  the  conduct  has  never 
been  held  previously  to  be  a  violation  of  the  act  .  .  ."  Second,  "because  it  is  not 
a  recognized  'per  se'  violation  .   .   ."  i* 

Treble  damage  suits  do  not  fill  this  "crack",  in  large  part,  according  to  Senator 
Bayh,  ".  .  .  because  damages  in  a  civil  suit  need  to  be  proven  with  precision, 
after  lengthy,  expensive,  and  burdensome  litigation  that  the  injured  party  often 
lacks  the  stamina  or  capital  to  endure."  '^ 


» Hibner,  "Attempts  to  Monopolize:  A  Concept  in  Search  of  Analysis,"  34  A.B.A.  Antitrust  L.J.  165, 
at  169. 
10  Ibid. 
>i  Ibid.,  at  171. 

12  Introductory  statement,  Ibid. 

13  Ibid. 
1*  Ibid. 
15  Ibid. 
i«  Ibid. 
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In  our  opinion,  these  attempted  justifications  demonstrate  the  inadvisabiUty  of 
enacting  the  proposed  penalty.  Severe  penalties,  intended  to  be  more  severe  than 
the  recently  enacted  increase  in  fines  imposed  under  the  Sherman  Act,'^  should  not 
be  imposed  where  the  alleged  violation  is  unclear  and  unprecedented  or  has  ceased. 
Nor  should  severe  penalties  be  enacted  to  obviate  the  need  to  prove  damages  "with 
precision." 

Our  opposition  to  these  proposed  severe  penalties  is  in  agreement  with  recent 
actions  and  statements  by  the  Congress  and  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division. 

Congress  was  presented  with  but  rejected  the  opportunity  to  base  fines  for 
antitrust  violations  on  the  gross  annual  .sales  volume  of  the  defendant,  during  its 
consideration  last  year  of  the  bill  that  became  the  Antitrust  Procedures  and 
Penalties  Act,  P.L.  93-528.  See  House  Report  No.  93-1463.  Nothing  has  occurred 
since  last  year  to  justify  reversing  this  position  by  enacting  the  proposed  new  type 
of  penalty. 

Assistant  Attorney  General  Thomas  E.  Kauper,  in  charge  of  the  Antitrust 
Division,  has  testified  recently  on  the  possible  anticompetitive  consequences  of 
large  antitrust  damage  awards,  in  connection  with  a  proposed  -parens  -patriae 
action  by  State  attorneys  general  that  would  allow  then  to  sue  to  recover  damages 
to  the  general  economy  of  the  State  or  any  of  its  political  subdivisions.'*  He 
said  ".  .  .  that  this  right  of  action,  if  broadly  construed,  could  conceivably 
expand  the  antitrust  damage  exposure  of  individuals  and  companies  in  an  almost 
unlimited  fashion."  '^  Accordinglj^,  he  concluded  that  the  Justice  Department 
would  have  to  oppose  the  proposal  because — 

"The  possibility  would  arise  of  damages  on  a  scale  wholly  unrelated  to  the 
wrongdoer's  gain  that  would  result  in  significant  impairment  to  the  viability  of 
those  firms  from  whom  such  damages  were  recovered.  Such  a  result  in  itself 
could  have  anticompetitive  consequences,  since  only  the  largest  firms  involved  in 
a  given  violation  might  survive  the  financial  pressure  of  such  damage  awards."  ^o 

In  our  opinion,  the  same  objection  applies  to  Senator  Bayh's  proposed  new 
penalty.  For  this  reason,  especially,  we  urge  the  subcommittee  to  reject  proposed 
Section  3B. 

In  conclusion,  NAM  considers  proposed  Section  3B  to  be  unnecessary,  unjus- 
tified and  potentially  anticompetitive. 


1'  Antitrust  Procedures  and  Penalties  Act,  PiL.  93-528,  Section  3.  Senator  Bayh  explicitly  stated  that  the 
new  maximum  fine  of  $1  million  "is  just  a  license  fee".  Introductory  statement.  Ibid. 

I'i  See  Assistant  Attorney  General  Kauper's  prepared  testimony  in  these  hearings,  dated  May  7,  1975, 
pp.  17-18.  and  his  prepared  testimony  before  the  Subcommittee  on  Monopolies  and  Commercial  Law, 
Committee  on  the  Judiciary,  House  of  Representatives,  dated  March  18,  1974,  pp  .19-20.  The  pertinent 
testimony  is  substantially  identical. 

19  Ibid.,  May  7,  1975  testimony,  p.  17. 

2"  Ibid.,  pp.  17-18.  There  is  no  necessary  relation  between  damages  and  gain  in  proposed  Section  3B.  First, 
the  forfeiture  is  based  on  gross  revenues  rather  than  profits.  Second,  the  judge  apparently  has  discretion  to 
include  or  exclude  all  or  part  of  the  gross  revenues  of  the  defendant  (note  the  term  "may  exclude"). 
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